COUNTY OF SAN LUIS OBISPO BOARD OF SUPERVISORS
AGENDA ITEM TRANSMITTAL

(1) DEPARTMENT (2) MEETING DATE (3) CONTACT/PHONE
Planning and Building March 21, 2006 Marsha Lee, Current Planning
(805) 788-2008

(4) SUBJECT
Hearing to consider an appeal by Frank Parnel of the Planning Commission’s denial of his request for a
\Variance/Coastal Development Permit DRC2004-00224 to allow a variance to rear and side setbacks for a 675
square foot enclosed patio structure with walls built on the property line. The site is developed with an
approximately 2,846 square foot residence.

Supervisorial District: 4.

(5) SUMMARY OF REQUEST
On November 10, 2005 a Variance/Coastal Development Permit DRC2004-00224 was denied by the Planning
Commission to allow a variance to rear and side setbacks for a 675 square foot enclosed patio structure with
walls built on the property line. The applicant, Frank Parnel, appealed that decision on November 22, 2005.
The proposed project is within the Residential Multi-Family land use category and is located at 1560 Strand
Way in the community of Oceano. The site is in the San Luis Bay (coastal) planning area.

(6) RECOMMENDED ACTION '
Adopt the resolution affirming the decision of the Planning Commission and deny the application of Frank and
Janet Parnel for a Variance/Coastal Development Permit DRC2004-00224.

(7) FUNDING SOURCE(S) (8) CURRENT YEAR COST (9) ANNUAL COST (10) BUDGETED?
Appeal Fee N/A N/A DYES MINA

(11) OTHER AGENCY/ADVISORY GROUP INVOLVEMENT (LIST):
|California Coastal Commission, Oceano CSD/Fire Department

(12) WILL REQUEST REQUIRE ADDITIONAL STAFF? M No O Yes, How Many?

] Permanent O Limited Term O Contract [J Temporary Help
' (13) SUPERVISQR DISTRICT(S) (14) LOCATION MAP
1st, 2nd, 3rd, 5th, All M Attached 0O N/A
(15) AGENDA PLACEMENT (16) EXECUTED DOCUMENTS
O Consent M Hearing (Time Est. _45 ) 1 Resolutions (Orig + 4 copies) [0 Contracts (Orig + 4 copies)
2 Presentation 0 Board Business (Time Est. ) ! Ordinances (Orig + 4 copies) O N/A
(17) NEED EXTRA EXECUTED COPIES? (18) APPROPRIATION TRANSFER REQUIRED?
O Number: O Attached M N/A - ] Submitted 1 4/5th’s Vote Required N/A

(19) ADMINISTRATIVE OFFICE REVIEW
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SAN Luts OBISPO COUNTY
DEPARTMENT OF PLANNING AND BUILDING

VICTOR HOLANDA, AICP
DIRECTOR

TO: BOARD OF SUPERVISORS

FROM: MARSHA LEE, CURRENT PLANNING

VIA: WARREN HOAG, DIVISION MANAGER W
DATE: MARCH 21, 2006 '/

SUBJECT: HEARING TO CONSIDER AN APPEAL BY FRANK PARNEL OF THE
PLANNING COMMISSION'S DENIAL OF HIS REQUEST FOR A
VARIANCE/COASTAL DEVELOPMENT PERMIT DRC2004-00224 TO
ALLOW A VARIANCE TO REAR AND SIDE SETBACKS FOR A 675
SQUARE FOOT ENCLOSED PATIO STRUCTURE WITH WALLS BUILT
ON THE PROPERTY LINE. THE SITE IS DEVELOPED WITH AN
APPROXIMATELY 2,846 SQUARE FOOT RESIDENCE.
SUPERVISORIAL DISTRICT: 4.

RECOMMENDATION

Adopt the resolution affirming the decision of the Planning Commission and deny the
application of Frank and Janet Parnel for a Variance/Coastal Development Permit
DRC2004-00224.

DISCUSSION
Permit History

There are two permits on file concerning this property. The county issued the original
construction permit for the residence in 1987. In addition, the landowner should have
received a Coastal Development Permit from the California Coastal Commission (CCC).
However CCC staff has not been able to find a record of the permit to date. In 1997, a
construction permit for a second floor deck enclosure was issued. The site plans for
both the original building permit and the building permit for the second floor deck
enclosure shows ground level development outside the required three-foot side setback
and ten foot rear setback.

In review of aerial maps for 1987, 1989, 2000, and 2002 provided by California

Coastline Website, the 1987 view shows the home with the required side and rear
setbacks. The 1989 view shows the ground level patio structure encroaching into theg
side and rear setbacks.

COUNTY GOVERNMENT CENTER  «  SaN Luis OBispO - CALIFORNIA 93408 - (805) 781-5600

EMAIL: planning@co.sio.ca.us -« FAX: (805) 781-1242 . WEBSITE: http://www.sloplanning.org
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On November 10, 2005, a Variance/Coastal Development Permit DRC2004-00224 was
denied by the Planning Commission to allow a variance for setbacks to the rear and
side setbacks for a 675 square foot ground level patio structure, which is built on the
property line. The proposed project is within the Residential Multi-Family land use
category and is located at 1560 Strand Way in the community of Oceano. The site is in
the San Luis Bay (coastal) planning area. Frank Parnel appealed that decision on
November 22, 2005

APPEAL ISSUES
The appellant raises the following issues in the appeal:

Issue 1 —In 1997, a construction permit for an upper deck enclosure was issued and
finalled, and the lower deck walls were existing within the setback at that time. Since
the County permitted the upper deck patio enclosure, this also permitted the lower patio
enclosure that was in the required setbacks.

Staff response:  The building inspection was only for the second floor deck
enclosure that was the subject of the requested permit. In other words, the inspector
was sent to the site to inspect the permitted work, nothing else. The fact that the
building inspector did not tell the landowner to remove or permit the ground level patio
structure does not constitute approval of the ground level patio structure, because there
is no record that the building inspector inspected the illegal structure. The inspection
was not conducted for any other portion of the existing structure.

Issue 2 — Removing the existing enclosed patio that is within the required setbacks
would cause substantial expense.

Staff response: The landowner constructed improvements in the rear and side
setbacks at their own risk and without permits.

Issue 3 —There is no hardship to the County nor any health or safety risk since there is
sufficient fire access to the rear of this property and exceeds the fire access at
numerous other sites throughout this area of Oceano.

Staff response: The Oceano Community Services District response to the request is
contained in a letter attached to the staff report, dated October 14, 2005. Comments
include the following: “The Fire Department would have a great many problems
controlling a fire at either location. In particular, there is no access to the ocean side of
the structure from the south side, access to the western exposure is limited due to the
sandy terrain of the beach where no apparatus access exists, and the remaining
eastern and northern exposures would be the only access for fire attack and egress. /)7
/-
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This leaves us in a bad situation should there ever be a fire in either structure — the
thought is that we could possibly lose both residences.”

OTHER AGENCY INVOLVEMENT
The California Coastal Commission and Oceano CSD/Fire Department

FINANCIAL CONSIDERATIONS

The required appeal fee was paid by the appellant (pursuant to our adopted policy and
procedure).

RESULTS/IMPACT

Denial of the appeal and upholding of the denial of the Variance/Coastal Development
Permit DRC2004-00224 will require removal of the structure located within the rear and
side setbacks.

ATTACHMENTS

Resolution upholding the Planning Commissions decision

Appeal letter

Letter from applicant addressing appeal issues

Staff report, with correspondence from the November 10, 2005 Planning
Commission hearing

Exhibits received at the November 10, 2005 Planning Commission hearing

N
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IN THE BOARD OF SUPERVISORS
COUNTY OF SAN LUIS OBISPO, STATE OF CALIFORNIA

day , 2006

PRESENT: Supervisors

ABSENT:

RESOLUTION NO.

RESOLUTION AFFIRMING THE DECISION OF THE PLANNING COMMISSION
AND DISAPPROVING THE APPLICATION OF FRANK AND JANET PARNEL
FOR VARIANCE/COASTAL DEVELOPMENT PERMIT DRC2004-00224

The following resolution is now offered and read:

WHEREAS, on November 10, 2005, the Planning Commission of the County of San Luis
Obispo (hereinafter referred to as the "Planning Commission") duly considered and disapproved
the application of Frank and Janet Pamel for Variance/Coastal Development Permit DRC 2004-
00224; and

WHEREAS, Frank Parnel has appealed the Planning Commission’s decision to the Board
of Supervisors of the County of San Luis Obispo (hereinafter referred to as the “Board of
Supervisors”) pursuant to the applicable provisions of Title 23 of the San Luis Obispo County
Code, and

WHEREAS, a public hearing was duly noticed and conducted by the Board of
Supervisors on March 21, 2006, and determination and decision was made on March 21, 2006;
and

WHEREAS, at said hearing, the Board of Supervisors heard and received all oral and
written protests, objections, and evidence, which were made, presented, or filed, and all persons
present were given the opportunity to hear and be heard in respect to any matter relating to said
appeal; and

WHEREAS, the Board of Supervisors has duly considered the appeal and finds that the
appeal should be denied and the decision of the Planning Commission should be affirmed subject
to the findings set forth below.

NOW, THEREFORE, BE IT RESOLVED AND ORDERED by the Board of Supervisors

of the County of San Luis Obispo, State of California, as follows:




1. That the recitals set forth hereinabove are true, correct and valid.

2. That the Board of Supervisors makes all of the findings of fact and determinations set
forth in Exhibit A attached hereto and incorporated by reference herein as though set forth in full.

3. That this project is found to be statutorily exempt from the California Environmental
Quality Act under the provisions of Public Resources Codes section 21080(b)(5), which provides
that CEQA does not apply to projects which a public agency rejects or disapproves.

4. That the appeal filed by Frank Parnel is hereby denied and the decision of the Planning
Commission is affirmed and that the application of Frank and Janet Pamel for Variance/Coastal
Development Permit DRC2004-00224 is hereby disapproved based upon the findings of fact and

determinations set forth in Exhibit A attached hereto and incorporated by reference herein as

though set forth in full.
Upon motion of Supervisor , seconded by Supervisor
, and on the following roll call vote, to wit:
AYES: '
NOES:
ABSENT:
ABSTAINING:

the foregoing resolution is hereby adopted.

Chairman of the Board of Supervisors

ATTEST:

Clerk of the Board of Supervisors

[SEAL]




APPROVED AS TO FORM AND LEGAL EFFECT:

JAMES B. LINDHOLM, JR.
County Counsel

%, /
\\/ﬂ/\/——»vvé q 7/7& £
By: :

Dephty County Counsel

Dated: A fonA7 ﬁ/ 2HC06

3691epres.wpd
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STATE OF CALIFORNIA, )
) ss.
COUNTY OF SAN LUIS OBISPO )

1, , County Clerk and ex-officio Clerk
of the Board of Supervisors, in and for the County of San Luis Obispo, State of California, do
hereby certify the foregoing to be a full, true and correct copy of an order made by the Board of
Supervisors, as the same appears spread upon their minute book.

WITNESS my hand and the seal of said Board of Supervisors, affixed this day of
,20 .

County Clerk and Ex-Officio Clerk of the
. Board of Supervisors

(SEAL)

By:

Deputy Clerk.

3691epres.wpd




FINDINGS - EXHIBIT A
DRC2004-00224

Environmental Determination

A That this project is found to be statutorily exempt from the California Environmental
Quality Act under the provisions of Public Resources Code section 21080(b)(5), which
provides that CEQA does not apply to projects which a public agency rejects or
disapproves.

Variance
B. The approval of the variance would constitute a granting of special privileges
inconsistent with the limitations upon other properties in the vicinity and land use category in
which it is situated because authorizing a variance of the setbacks would create an
inconsistency with the surrounding properties. The variance would also create adverse
conditions for the neighbors of the property because, as stated in letters to the county, the
neighbor’s property becomes flooded because water runs from the roof and gutters causing
flooding on their property. Additionally, varying the setbacks for beachfront property such as
this lot is could create a precedent that would lead to other neighbors building to their
property lines and enclosing their patios. Granting this variance would create an
inconsistency with the surrounding homes and land use.

C. There are not special circumstances applicable to the property, including size, shape,
topography, location, or surroundings, and because the parcel size, shape and topography
is not different than the surrounding properties, and the strict application of this Title would
not deprive the property of privileges enjoyed by other property in the vicinity and in the
same land use category.

D. The variance would authorize a use that is not otherwise authorized in the land use
category.

E. The granting of such application would, under the circumstances and conditions applied
in the particular case, adversely affect the health or safety of persons, is materially
detrimental to the public welfare, and is injurious to nearby property or improvements,
because the neighboring property would face drainage issues as outlined in their letter to
the county. The lack of side setbacks causes flooding on the neighboring property as run-off
from the roof and gutters flows onto the adjoining property. Additionally, without any side
setback, in the event of fire, it would be able to jump more easily from house to house. For
these reasons, allowing a variance to the setbacks could create a detrimental situation for
surrounding property owners. The enclosed patio area also can affect the lateral view sheds
of neighbors and the enclosed space is unauthorized added living space.

F. Approval of the variance would be inconsistent with the San Luis Obispo County General
Plan because the setbacks are zero in the rear and portions of the side setbacks and fire
safety and access is negatively effected.




SAN Luis OBISPO COUNTY

DEPARTMENT OF PLANNING AND BUILDING

VICTOR HOLANDA, AICP
DIRECTOR

November 28, 2005

Frank Parnel
1560 Strand Way
Oceano, CA 93445

SUBJECT: Appeal of Janet and Frank Parnel

We have received your request for review on the above referenced matter. We
have received an appeal on the above referenced matter. In accordance with
Section 23.01.042 of the Coastal Zone Land Use Ordinance, the matter will be
scheduled for public hearing before the County Board of Supervisors. The action
of the Planning Commission on this application is not effective at this time. A
copy of your appeal is attached.

The public hearing will be held in the Board of Supervisors Chambers, New
Government Center, 1055 Monterey Street, Room #D170, San Luis Obispo, CA
93408. As soon as we get a firm hearing date and the public notice goes out,
you will receive a copy of the notice.

Please feel free to telephone me at 781-5718 if you have any questions.

e

Mary Velarde, Secretary
County Plannipg Department

Sincerely,

Cc: County Counsel
Marsha Lee

COUNTY GOVERNMENT CENTER - SAN Luis OBispo  +  CALIFORNIA 93408 - (805) 781-5600

EIMAIL: planning@co.slo.ca.us -« FAX: (805) 781-1242 . WEBSITE: http://www.sloplanning.org
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. Inland Appoeal Appllcatlan

San Luis Obispo County Department of Planning and Building

PROJECT INFORMATION 17 gt 72T
Type of permit being appealed: 22/5 % 06
i /

O piot Plan Q site Plan Q Minor Use Permit O Development Plan X& Variance

O Land Division O Lot Line Adjusiment [ Sending Site Determination Q other

File Number: DP\LlOO4 - 603\14‘/ 5‘”‘0\' Md‘ F‘Pmk Pﬁfﬂd % ;2

& o
The decision was made by: - 5; B \%
O Planning Director O Building Official O TDC Review Commitiee Q Administrativ&;Heéﬁﬁiﬁ)@{icar
0 Subdivision Review Board & Planning Commission Q other - B :;:2
Date the application was acted on Noni. \O ] 205 2 :.)
I

The decision is appealed to:
O Board of Construction Appeals {0 Board of Handicapped Access O3 Planning Commission XA Board of Superviso

BASIS FOR APPEAL
Appeal Reasons: Please state your reasons for the appeal. Inthe caseofa Construction Code Appeal, note speci

code name and sections disputed (aitach additional sheets if necessary). Please Note: An appeal should be filed'
an aggrieved person or the applicant at each stage in the process if they are still unsatisfied by the last action.

See attached

- - . - . . RN A=
Specific Conditions. The spegcific conditions that | wish to appeal that relate to the above referenced %fpund orappeal a

e T T

DRC 2004-00224 See attached

APPELLANT INFORMATION
Print name: Frank Parnel

‘:‘?‘:g -
Address: 1560 Strand Way, Oceano, (o q(%é’dfs Phone Number(daytimefgmj
< o

We have com;tfd this form accurately and declare all statements made here are true.

“Signature
OFFICE USE ONLY ) U \
Date Received: “\7-'.‘3 \D'S- By: ChrsMecEL ‘WM/V\ \
Amount Paid:  LOoW.00 Receipt No. (if applicable): Revised 7/31/01/ep

COUNTY GOVERNMENT CENTER * SAN LUIS OBISPO ® CALIFORNIA 93408 (805)781-5600 e 1-800-834-4636
EMAIL: ipcoping @slonet.org FAX: (805) 781-1242 WEBSITE: http://www.slocoplanbldg.cor




APPEAL OF FRANK AND JANET PARNEL
COUNTY FILE NO. DRC2004-00224

In 1987, Frank and Janet Parnel constructed a patio with glass walls and a glass
roof in conjunction with permits issued for their home at 1560 Strand Way. The patio walls
extended to the rear and side property lines. In 1989, an ariel photo presented by the
Planning staff at the Planning Commission hearing shows that this home was completed
with said walls in place.

The Commission mistakenly felt that the 1989 ariel photograph shows a walled-in
patio in a different place than the present walled-in patio and on that basis, denied the
application for a variance. However, Mr. Parnel is entitled to a variance because the 1987
construction is in exactly the same place as today’s construction and the walled-in and
roofed patio has existed in its present locale from the beginning.

In 1997, the Parnels received a permit for a patio enclosure, including work on the
second floor, which extended into and as part of the roof of the patio. The record shows
inspections and clearances by the County for this work. At that time, the Parnels replaced
the glass roof with a title roof for a number of reasons. However, the patio remained in its
exact same location as constructed in 1987. This is evident from the fact that the original
walls constructed with the house and shown as a fence on the original floor plans have
remained in the same location since that time.

Under State and federal decisional authorities provided to the County, including
Anderson v. La Mesa (1981) 118 Cal.App.3d 657 and Congregation Etz Chaim v. City of
Los Angeles (9™ Cir 2003) 371 F.3d 1122, the County is obligated to issue a variance
where it has accepted (inspected) the work and to rule otherwise, would cause a
substantial hardship to the applicant. In this case, the applicant would be required to rip
out and remove a 20 year old walled-in sunroom at substantial expense. By contrast, there
is no hardship to the County nor any health or safety risk. The appellant will demonstrate
that the 3 foot clearance on either side of the walls is more than sufficient fire access to the
rear of this property and exceeds the fire access at numerous other sites throughout this
area of Oceano.

The Parnels are entitled to a variance and will perfect their claims in Court if not
granted at the Board of Supervisors.




BELSHER & BECKt.x

ATTORNEYS AT LAW
412 MARSH STREET
JOHN W. BELSHER ;
SAN LUIS , C: NIA 534 TELEPHON 5) 342-
HOWARD MARK BECKER A OBISPO, CALIFORNIA 93401 TELE H?;«E ((8833;-» c5:9900
4 35) 542-9949
S N P. ROBERTS
TEVE! E-MATL slolaw@belsherandbecker.com

GREGORY A. CONNELL

November 3, 2005
VIA HAND DELIVERY

James Orton, Deputy County Counsel
County of San Luis Obispo

County Government Center, Rm. 386
San Luis Obispo, CA 93408

RE: Parnel, DRC 2004-00224

Dear Jim:

A more recent decision from federal court (enclosed) underscores this rule of law.

Health & Safety issues of ruroff onto neighbor property is easily remedied by
installation of rain gutters. The complaining party’s contractor promised to install these rain
gutters. It bears noting that the down Spout complained of was ripped out by the
complaining neighbor. A bid for installing and/or relocating the rain gutter will be presented
to show it is easily accomplished. Neighbor complaints of pending/inundation on the
Oceano beach sand seems Specious since (A) beach sand rarely ponds, and (B) the
neighbors did not occupy the home until very recently.

'In Conaregational Etz Chaim v. Citv of Los Angeles (8" Cir 2003) 371 F.34 1 122, the federal
court upheld the validity of construction which violated the City’s building code dissent (p. 1127) because
of equitable estoppel. Evenifthe approval was wrong, the owner is entitled to rely on his permit and City

inspections.




BELSHER & BECL ..

Attorneys at Law

Jim Orton
November 3, 2005
Re: Parmnel

Page 2

There are 3-foot setbacks on both neighbors’ properties. Th erefore, there is no fire
safety issue. This was addressed by OCSD.

In sum, there is no reason to deny this variance which must be granted by
decisional law based on equitable estoppel. -

Sincerely,

/Vw
W. BELSHER

JWB/ab

Encl

cc:  Planning Commission & Planning Staff (via hand delivery)
client :

P:Angela's Files\John's clients\Parnel\Orton 01 wpd




Co: “v of San Luis Obispo
Deparn .t of Planning and Building
Phone: SLO Office 781-5602
No. County: 461-6136 Cambria: 927-3293

OWNER r?oumL
LOCATION_| 5000 Siand Wou . Codand
PERMIT NO. B U |4 DATE ISSUED_49 Q8 -97]
PROJECT TYPE__ A1 OarlOfurns

_ CONTRACTOR__

FOUNDATION, SETBACK & BLOCK INSPéCTIONS

Setbacks /
To Be Made Footings, Forms, Steel /
Before Slab: House | Garage
Concrete Block, Steel (Pre-Grout) |
is Placed Concrete-Encased Ground |
Other Footings /

]
SUBFLOOR & UNDER-SLAB INSFECTIQ‘\IS

To Be Made Plumbing [
Before Subfloor | Ducts, Gas Lines /
Or Slab Is Joists, Sills,
Installed " Girders

ROUGH INSPECTIONS

|
Roof Framing & Nailin%

Shear
To Be Made Framing |
Before Plumbing |
o'";"'at"’l:'l Electrical |
r.n;m: d s Mechanical \
Fireplace/Chimney A +
Stucco Wire, Lath [\ VA
[ T /7 [T
7
Insulation: Floor Wall Ceiling
Drywali
Gas Lines (Interior)
Shower Pan i
OUTDOOR UTILITY INSPECTIONS ’
Sewer I
To Be Made Septic: Tank [ Fieid
Before Gas Lines (Exterior]
Backfilling Water Lines
Electrical Conduit/(Fable
FINAL INSPECTIONS {
Development Review
Other Fire Department Y a™
Agency Encroachment ANV
Approvals Service District 7

Other

Do Not Occupy { Roof Covering l

Building Until Grading/Drainage] )

These items Plumbing _,—-J

Are Signed Electrical 20 & ~(/-¢ 7 Tagk_ 19 / A

Mechanical & / X

Building__ 742t~ Y (/. 3 >
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5. # 426306 Bonded, Insured

Bobcat Rain Gutters Inc.

5 953 Huber St., Grover Baach, CA 93433 (805) 489-6835 * 800-606-7246 * FAX (80S) 481-4480

T ESTIMATE and PROPOSAL

Efﬂf"l D _JE..A_L_QQ_L_ . ____,,_____'.’ Location _
J Tl itrand iy

O ey LA GYAS

. X 1. 1“‘:);(.—“/’ A;l,e_, l\cﬂgga L D 7

Phone: . HR1=-21i0

Dale: } /- L} "(_\J.FD- Tln:e: 7.' oy 'f;

Tentative Date

Bid: [}ef-é‘.’\:..b i’)kj foor Pﬂ'!r‘/\of

Type Roof

Stoﬁes#4 __'__ Roof . ... Proj.
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< -
SGric- 8 GryT )

G;tter ( ;9 R
os & Lo —
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Offsets , . ——
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7 X Lo 6 ‘)
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T ) A,
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Diverter ____ . . - ‘./‘ TN , . N \) /

' : \/ < \‘.*_9
5 C 6 c e 3

Tatar COD Amt. $ $
Fax or mail a signed copy by 10 set up Jjob. This bid good for / ;'2 days.

If Rock ROOf: Owner may need 10 have raoler rase! gravel slop seams.

PO

e i oot

if Tile Roof: Rocler needs (o laavé flaghing oul 1/4” on eaves whare gulters afa (o pe instalied. Gultars need to go on 2nd story eaves before 15t stary roots are done: if not,
g

nol responsibie tor broken tile.

A late paymant chargs of two percent (2%) per month will b2 added on all accounis (hart are oulstanding mare than ity (a0) asys after billing date. Annual percentage rate is
wanty-four parcent (24%) per annum. In the event of any egal action in connection with this contracl, sither {or coligction of on other graunds, buyer shall be ovligatea 1o pay all
atlomey's fees and court costs including lagal 1ees inqurred in any supplementary oroceedings nacassary 1 racover payment of any amounts Gy ld CONTTRCIOr. This contract includes
operative provisions which are zet forth on the REVERSE side herecf. Buyer acknowladges having racsived and read the REVERSE side of thig contract and agrees to all of the

provisions et forth therein.
If this contract is in axcass of 5500, “You as owner
You, ihe buyer, may cancsgl this ;r'ansacxion at any time prior to the th
.. L ) .

. N S 5 O o p o
Accepted ___ . ¢ L Data /“______, © . Salesmah : Date
CUSTOMER'S S1ONATURR

¢
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ANDERSON v. .TY OF LA MESA (1981), 118 Cal.. .3d 657

ANDERSON v. CITY OF LA MESA (1981) [118
Cal.App.3d 657] ,

-

[Civ. No. 22911.

Court of Appeals of California, Fourth Appellate District, Division One.
May 1, 1981.] _ -
LEONA ANDERSON, Plaintiff and Respondent, v. CITY OF LA MESA, Defendant and Appellant.

(Opinion by Brown (Gerald), P. J., with Wiener, J., and Langford, J., concurring.)

COUNSEL

Knutson, Tobin, Meyer & Shannon and John S. Meyer for Defendant and Appellant.
Thomas D. Parker for Plaintiff and Respondent.

OPINION
BROWN (Gerald), P. J.

The City of La Mesa (City) appeals a judgment granting Leona Anderson's petition for a peremptory
writ of mandate. :

The City issued Anderson a building permit under the City's standard zoning ordinances requiring single
family dwellings be set back at least five feet from the side lot lines. As allowed under the permit, one
wall of Anderson's house was built about seven feet from the side lot line. During construction the City
inspected the house six times. Upon completing the house Anderson applied for final inspection, but the
City claimed a specific plan ordinance required her house be set back at least 10 feet from the side lot
lines. The City did not grant Anderson a variance and would not issue her a permanent occupancy
permit unless she removed the portion of her house within 10 feet of the side lot line.

Anderson petitioned the superior court for a writ of mandate. The court found Anderson had a vested
right in having her home remain {Page 118 Cal.App.3d 660}where built because she relied in good
faith on the building permit the City issued. The court found no substantial evidence a yariance for
Anderson's seven-foot setback would harm anyone, while remodeling the house would cost Anderson
more than $6,000. Finding the City abused its discretion, the court ordered the City to issue Anderson a

variance and an occupancy permit. The City appeals the judgment.

[1a] The City apmeritoriously contends the court improperly granted relief because Anderson did not
submit to the court the full record of the administrative hearing before the city council or other evidence /b

http://www.jurisearch.com/newroot/case.asp?cmd=getdoc&DocId=5724&Lndex=D%3a%5... 11/9/2005 \/\



could

any other acton that conceivabliy
stay the eniry of that Judgment. Indeed,
it fafled even-to appeal the original denial

of its motion to amend its pleadings to
include 2 claim for atiorneys’ fees. By
failing to file an appropriate motion within
the relevant time Iimit, to say nothing of
failing to appeal from the underlying judg-
ment, the Port waived any claim to attor-
neys’ fees arising out of the original litiga-
tion, and therefore cannot recover them in
this new action.? See Kona Enters., Ine. v,
Estate of Bishop, 229 F.34 877, 889-90 (9th
Cir.2000) (holding that defendants waived
rights to attorney fees by failing to file
Rule 54(b) motion within time limit after
entry of judgment).
AFFIRMED.
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Filed June 16, 2004,
Background: Religious congregation chal-
lenged city’s right to revoke building per-
mit. The United States Distriet Court for
the Central District of California, Harry L.
Hupp, J., held for congregation, and city

appealed.

Holding: The Court of Appeals, Rawlin-
son, Circuit Judge, held that city was equi-
tably estopped from revoking permit.

2. Although the district court dismissed on the
basis of res judicata, we affirm on these alter-
nate grounds. See Branson v, Not, 62 F.3d

Affirmed.
Aldisert, Cireuit Judge, dissentaq and &1,
opinion.

2

1. Federal Courts =775

District court’s Interpretation of set.
tlement agreement is reviewed de novg,
though with due respect for district court’s
superior perspective.

2. Zoning and Planning <377

Under Californis law, principle of eq-
uitable estoppel prohibits governmenty)
entity from exercising its regulatory powey
to prohibit proposed land use when devel.
oper incurs substantial expense in reagop.
able and good faith reliance on some gov-
ernmental act or omission so that it would
be highly inequitable to deprive developer
of right to complete. development ‘s pro-
posed. :

3. Zoning and Planning e=465 .
Under California law, real estate de- -

' veloper’s right to develop property pursu-
- ant to its proposed plans vests when: (1)

valid building permit issues and @) devel- -
oper performs substantial work and ineurs .
substantial liabilities in good faith reliance i
on permit.

4. Zoning and Planning e=468.1

Under California law, city was equita-
bly estopped from revoking building per-
mit it had previously issued to religious
congregation, pursuant to agreement set-
tling congregation’s suit challenging city’s
building permit requirements, once con-
gregation had detrimentally acted in reki-
ance on permit. :

5. Municipal Corporations e1018
Religious congregation satisfied terms .
of settlement agreement with city when it

287, 291 (5th Cir.1995) (“We rnay affirm the
decision- of the district court -on any basis

which the record supports.”). .




submitted building permit application to
city building department and to deputy
city attorney Who advised that department;
seitlement provision specifically requiring
submission of permit applications to city
controlled over separate provision general-
ly requiring delivery of communications to
particular person in city planning depart-
ment.

6. Contracts &=154

Under California law, court must give
reasonable and commonsense interpreta-
tion of contract consistent with parties’
apparent intent.

Claudia McGee Henry, Senior Assistant
City Attorney, Los Angeles, CA, for defen-
dant-appellant City of Los Angeles.

Kathryn Davis (briefed), Susan S. Azad

(argued), Latham & Watldns, Los Angeles,
CA, for plaintiff-appellee Congregation Etz
Chaim. . .
. Appeal from the United States District
Court for the Central District of Califor-
nia; Harry L. Hupp, District Judge, Pre-
siding. D.C. No. CV-97-5042-HLH.

Before: ALDISERT*, TALLMAN, and
RAWLINSON, Circuit Judges.

Opinien by Judge RAWLINSON;

Dissent by Judge ALDISERT. -
. RAWLINSON, Circuit Judge:

The controlling question in this case is
whether Appellant the City of Los Angeles
(the City) may revoke a building permit
issued to Appellee Congregation Etz
Chaim (the Congregation) authorizing ren-
ovations to a home owned by the Congre-
gation and used as a place of worship.
Because we agree with the district court

*The Honorable Ruggero J. Aldisert, Senior
United States Circuit Judge for the Third Cir-

OF LOS AN

that Congregation was entitled to »ely o
issuance of the building permit by
City, we AFTIRM the distries comrti’s or
der liffing the stop-work order issued b
the City.

T

L

- BACKGROUND

There is a long history of litigation be-
tween the City and the Congregation.
The Congregation’s initial claim against
the City, filed in federal court in 1997,
alleged that the City’s building permit re-
quirements violated the Congregation’s
constitutional rights to the free exercise of
religion, freedom of speech, freedom of
association, freedom of assembly, and
equal protection; and violated the Fair
Housing Act. Eventually, most of the Con-
gregation’s claims were dismissed, but a
claim against the City under the Religious
Land "Use and Institutionalized Persons
Act of 2000, 42 U.S.C. § 2000cc, remained.
Before the distriet court ruled on the mer-
its of this claim, the parties entered into a
settlement agresment (the Agreement),
which resulted in dismissal of the Congre-
gation’s remaining eclaim. The - district
court retained jurisdiction over the matter
for the purpose of issuing any future or-
ders necessary to modify or terminate the
Agreement.

After the Agreement was signed and the
Congregation’s "action was dismissed, the
Congregation submitted its renovation
plans to the City’s Department of Building
and Safety. The plans clearly and explicit-
ly described expansion of the existing
home from 3,400 square feet to 8,150
square feet. The Building Department
spent approximately three months review-
ing the renovation plans in conjunction

)

cuit, sitting by designation.
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with the Agresment, As part of this pro-
cess, the Building Department - demandad
numerous changes to the plans, with which
the Congregation complied. An attorner
in the City Attorney’s office who repre-
sented the Building Department also re-
viewed the plans and the Agresment. Af-
ter this review, the Building Department
issued a building and grading permit to
the: Congregation, and the Congregation
promptly began work. as specified in the
plans.

Approximately one week later, apparent-
ly in response to complaints from neigh-
bors, the City issued a stop-work order,
giving notice that it intended to revoke the
Congregation’s building permit. The City
described the permit as having been issued
“In error or in violation of other provisions
of the code and condition [sic] are such
that the action should not have been al-
lowed” In response, the Congregation
filed a motion seeking enforcement of the
Agreement and lifting of the stop-work
order. The City countered with its motion
to enforce the Agreement and the stop-
work order. The district court granted
the Congregation’s motion, and denied the
City’s. This timely appeal followed.

IL

DISCUSSION

A. Standard of Review

(1] "We review a district court’s inter-
pretation of a settlement agreement de
novo.  See Botefur v. City of Eagle Point,
7 F.3d 152, 156 (Sth Cir.1993). Where the
district court oversaw the extensive litiga-
tion giving.rise to the settlement agree-
ment and approved the agreement, we re-
view the district court’s interpretation of
the agreement with due respect for the
distriet court’s superior perspective. Cf
Labor/Cmiy. Strategy Ctr. v. Los Angeles
County Metro. Transp. Auth., 263 F.3d
1041, 1048 (9th Cir.2001) (“We must give
deference to the district court’s interpreta-

i

1 the cowt's extensive Ovep.
consent] decree from the com.
litigation to tha Clrran:
and internal Quotatigy

B. Estoppel Ruling Against the City

The distriet court essentially ruled thay
the City was estopped from revoking the
building permit it had previously issueq t,
the Congregation pirsuant to the Agreq.
ment. The distriet court expressly noteq
that the City’s objection to the size of the
building under econstruction “would have
made a fine issue for the court, with exegl-
lent arguments on both sides, and wit
[the] result not Predictable, except for i,
Jact that City approved the plans and is.
sued the huilding permit with Jull knowl-
edge of the terms of the settlement agree-
ment” (emphasis added).
court presumed that it would have had
jurisdiction to resolve the size dispute if

The distriet

the dispute had arisen prior to issuance of .

the building permit and the incurrence of
substantial expenditures by the Congrega-

tion in reliance upon issuance of the build- -~
ing permit. However, the district court -

concluded that once the building permit
had issued and the Congregation had sub-
stantially relied upon its issuance by com-
mencing construction, the Congregation
acquired a vested right under California
law that could not be revoked by the City.
The district cowrt ruled that the City’s
issuance of the building permit represent-
ed its approval of the building project, size
and all. According to the district court,
the appropriate time for the City “to take
issue with the size of the remodeling was
during the extensive and meticulous re-
view, including review of the agreement,
which preceded the issuance of the permit
and the expensive reliance on it by Con-
gregation.”

[2,3] The use of equitable estoppel to

resolve land use issyes is Well-developef?b: 5

O



Cg;fforlﬁa law; “The principle of estoppel
_ prohibits a governmental entity from
' a\amuﬁg its regulatory power to prohibit
» proposed land use when 2 developer
. ours substantial expense in reasonable
and good faith reliance on some govern-
'~ pental act or omission so that it would be
highly inequitable to deprive the developer
_ of the right to complete the development
++ 43 proposed.” Toigo v. Town of Ross, 70
* (alApp-th 309, 321, 82 CalRptr.2d 649
. (Cal.Ct.App.1998) (citation omitted). A de-
- yeloper’s right to develop property pursu-
- gt to its proposed plans vests when: (1) 2
~ yalid building permit issues and (2) the
. developer performs substantial work and
i ipcurs substantial liabilities in good faith
.. reliance on the permit. See id. (citations
"+ omitted).
! [4] The facts of this case provide par-
: " ticularly strong support for the Congrega-
* tion's estoppel argument. It is unrefuted
- that the Congregation performed substan-
tial work and incurred substantial liabili-
ties in reliance on the permit. The record
~ reflects that prior to revocation of the
- permit, the Congregation paid in excess of
$21,000 in permit fees and over $15,000 for
demolition pursuant to the renovation
plans approved by the City.

" TheCity argues that revocation of the
permit is. proper because the estoppel doc-
trine cannot immunize the Congregation
from compliance with current law as re-
flected in the Agreemen{:. However, we
agree with the district court that the City’s
argument is significantly weakened by the
fact that the size of the building was clear-
ly delineated in the building plans that
were reviewed at length and approved by
the City. The issuance of a valid building

1. The dissent advances an argument that was
not made by any of the parties to this case—
that the settlement agreement '‘was tanta-
mount o a deemed-approved conditional use
[permit.]” See Dissent at 1130-31. This po-

GREGATION ETZ CHAIM v CITY OF 7 ANGELES 112:
’ amy = o Py 49
Cite 25371 F.3d 1122 (Sth Cir. 2004)

parrmit by the City was essentially a rapr
sentation that the Congregation’s plan
were in accordance with the ierms of th
Agreement. See Hock Investinent Co. <.
City and County of San Francisco, 215
Cal.App.3d 438, 445, 263 CalRpir. 863
(Cal.Ct.App.1989) (characterizing a build-
ing permit as an implied promise“that the
proposed use will ot be prohibited by . . .
the regulation in question™).

The City does not and cannot allege that
the Congregation engaged in fraud or act-
ed in bad faith in presenting its proposed

-plans to the City for approval. In fact, the

City conceded at oral argument that the
Congregation submitted both the building
permit application and 'a copy of the
Agreement to the Building Department
and to the deputy city attorney who ad-
vised the Building Department. The City
simply cannot dispute that it had ample
opportunity to review both the plans and
the Agresment before -granting the build-
ing permit. In view of these facts, we
would be hard pressed to find error in the
district court’s decision to lift the stop-
work order.

()]

]

m I

C. Interpretation of the Settlement
Agreement

[51 The City’s second argument in sup-
port of the stop-work order is that the
Congregation failed to comply with the
Agreement when the Congregation sub-
mitted its permit application to the City.
Although the Congregation submitted the
application to the Building Department
and to the deputy city attorney who ad-
vised the Building Department, the City
maintains that the Agreement required
submission of the application to a specific
individual in the Planning Department,
Daniel Green.!

sition is nowhere supported in the record, the
briefs, or the oral argument on behalf of the
parties. In short, the dissent seeks to bind
the parties to an agreement that not even they



To rescive this Issue, we must consider

two provisions of the Agresment, Para-
graph VI and Paragraph XT.

Paragraph VI of the Agreement is en-
titled “Use of 303 South Highland Avenye®
and specifically addresses the building per-
mit application Process, requiring the sub-
mission of “any required plan and permit
application to the City .. .” (emphasis add-
ed).

Paragraph XI of the Agresment is en-
titted “Form of Notice,” and provides in
relevant part: “Any notice, tender, deliv-
ery or other communication pursuant to
this Settlement Agreement ... shall be
deemed to be properly given if delivered,
mailed or sent ... If tp the City: Daniel
Green, Planning Department ...” (empha-
sis added).

The City contends that Paragraph XI
required submission of the Permit applica-
tion to Daniel Green, and the Congrega-
tion’s failure to comply with Paragraph XTI
voided issuance of the building permit.

The district court rejected the City’s
argument, ruling that the Congregation’s
building permit application “was not a no-
tice, tender, delivery, or other eommunica-
tion[.]* Rather, the permit application
was a “plan or permit application separate-
ly referred to in paragraph VI(A) [and]
» required b be submitted to the City,”
rather than to a specific individual. The
district court also pointed out the unlikeli-
hood that the City construed Paragraph
XI to encompass the permit application
given the City's failure to follow Para-
graph XT itself when processing the permit
applieation. Finally, it would have been an
easy matter for the City to require compli-
ance with Paragraph XI prior to issuing
the building permit, as it did with nimer-
ous other issues that were addressed dur-

contend was made, hence use of the term

““tantamount.”
ion to address the settlement agreement that

We elect in the majority opin- .

application and 2 deputy city attorney pay.
deipated in the review of the application
having been provided with his OWT eopy of
the Agreement.

We agree with the disivict court that iy
these circumstances, the buek stops with
the City. Because the Notice Drovision dig
not encompass the permit application, we
conclude that the Congregation complieq
with the terms of the Agreement. The
bermit application was presented and pro-
cessed in accordance with Paragraph VI of
the Agreement, which specifically eop-
cerned renovations to the property.

[6] There is little indication in the lan-
guage of the Agreement or in the actions
of the parties to support the City’s propo-
sition that the notice provision was intend-
ed to apply to submission of the building
permit application. “[CJourts must give a
reasonable and commonsense interpreta-
tion of a contract consistent ‘with the par-
ties’ apparent intent.” People ex rel
Lockyer v. R.J. Reynolds Tobacco Co., 107
Cal.App.dth 516, 526, 132 CalRptr.2d 151
(Cal.Ct.App.20083) (internal  quotation
marks omitted). A commonsense inter- _
pretation of the Agreement indicates that
the Congregation was not required to sub-
mit its building permit application to Mr.
Green. The building permit application is
referenced elsewhere in the Agreement,
where the Congregation agrees to “take all
necessary actions to restore the property
to [residential] use, including submitting
any required plan and permit application
to the City within ninety (90) days of sign-
ing this Settlement Agreement.” The City
more or less concedes that the Congrega-
tion complied with this requirement by

was actually agreed upon by the parties and
approved by the court. ;




“submitt{ing] building plans tp the City’s
building officials in order to obtain 2 byig.
ing permit as required by state lay* It
would have made little sense 1o require t}

Congregation to submit iis plans to My
Gresn, when it Is undisputed that he had
no authority to approve the plans or to
grant 2 permit. The distriet ecoyrt Judge,
who oversaw the litigation and settlement
of this case, and who was Presumptively
familiar with the processes and Procedures
of the municipality in which he sits, com-
mitted no error in rejecting the City’s
argument that the Congregation’s purpart-
ed failure to comply with Paragraph XI
justified imposition of the stop-work order.

IIL

. CONCLUSION

The district court did not epr when it
applied equitable estoppel principles and
lifted the City’s stop-work order. The
Congregation’s permit application was re-
viewed and approved by the City and the
subsequent renovations were undertaken

_in reliance upon the Issuance of a valid
bullding permit. A commonsensa inter-
prefation of the Agreement coupled with
an examination of the parties’ behavior
reflects that the parties did not intend that
the Congregation’s building permit appli-
cation be submitted to the individual listed
In the notice provision of the Agreement.

AFFIRMED.

Pl

ALDISERT, Circuit Judge, Dissenting:

I would reverse the judgment of the
distriet court and allow the City of Los
Angeles to revoke the building permit,
The buildine nermit_contravened
Angeles Municipal Code ang the explicit
Imitations and directions of the Settle.
ment Agreement entered into by the par-
"les after five years of administrative pro-
ceedings and litigation in federal and state
courts. Because the building permit was
Invalid, T would hold that the district court

committed reversip]
docizine of equitzhl
City of Los Angales

Fresno, 34 Cal.App.3d 813
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10, 772, 9 CalRptr2d 120 (
1992).

I_ -

Prior to signing the Settlement Agree-
ment on September 27, 2001, the Congre-
gation Etz Chaim and the City of Los
Angeles engaged in extensive administra-
tive proceedings and federal and state
-court litigation related to the City Zoning
Administrator’s October 16, 1996 denial of
the Congregation’s requests for variances
and a conditional use permit. At the time
of the denial, the Congregation already
had been using the 303 South Highland
Avenue residence for worship services—in
violation of the Los “Angeles Munieipal
Code—for approximately 18 months. Ad-
ditionally, the property’s large fence and
front-yard pavement, installed by a previ-
Ous owner, violated the residentia] zoning
ordinance.

The Zoning Administrator denied the
Congregation’s application for a condition-
al use permit and requests for variance
because, among other conclusions, a house
of worship at 303 South Highland Avenue
would not “be in the best interest and
convenience of the overall eommunity and
its general welfare.” The Zoning Adminis-
trator cited concerns about inadequate
parking, noise and incompatibility with the
swrounding single-family  residentia]
neighborhood. The Board of Zoning Ap-
Peals upheld the denial afier adopting the
findings of the Zoning Administrator and
voicing an additional concern about poten-
tal traffic safety hazards at the sita. The
City Couneil of Los Angeles sustained the
Board’s action on July 8, 1997 :

ey,
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The Congregation Subsequently fied an
action in the United States Distriet Court
for the Cenirzl District of California, chal-
lenging the constitutionality of the City's
conduct. On June 1 1998, the distriet
cowrt dismissed withou: prejudice the Con-
gregation’s claim for administrative man-
damus so the Congregation could pursue
that claim in the California state courts.
In the meantime, the distriet court stayed
federal proceedings on the Congregation’s

other claims,

The Congregation then filed a petition
for a writ of mandate in California Superi-
or Court. The California Superior Court
denied the -petition, concluding that there
was substantial evidence to support the
City’s findings that led to denial of the
conditional use permit, In affirming the
Jjudgment of the Superior Court, the Cali-
fornia Court of Appeal coneluded that the
City’s action wag properly taken in fur-
therance of a compelling governmenta] in-
terest—namely, the preservation of single-
family neighborhoods,

- Following the conclusion of these state
court proceedings, the district cowrt lifted
the stay of federal eourt broceedings, and
the Congregation filed a. Second Amended
and Supplemental Complaint for Declara.
tory and Injunctive Relief In addition to
reasserting its constitutional ang statutory
claims, the Congregation contended that
the Religious Land.Use and Institutional-
ized Persons Act of 2000 (‘RLUIPA”), 42
U.S.C. § 2000cc et seq., provided a remedy
against the City’s permit denial. The
RLUIPA claim alone survived the City’s
motion to dismiss, and the matter was set
for pretrial conference,

On September 27, 2001 the Darties en-
tered into a Settlement Agreement fully
and completely disposing of the Congrega-
tion’s RLUIPA and other claims against
the City. The Settlement Agreement per-
mitted the Congregation to holg prayer
services at the 303 South Highland Avenue

residence with various use conditions: (3 3
gl i & of the property
restored and maintainad, including

the residential characier and architectuys

RN ) double-pane windows must be

Installed; (3) a proper fence must be in-

stalled and maintained; (4) the Property

must be landscaped and the pavement pa.
placed with a grassy lavmn; (3) the Congze.
gation must not post signs or flyers on the
premises; and (6) the Congregation must
enforce certain specified limitations on the
size, type and timing of gatherings anq
number of cars on the property. The Set.
tlement, Agreement also required that the
Congregation submit to the City within gy

w
[
(o0
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S
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n
t
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-days “any required blan and permit appli-

cation” to restore the Property to its sin-
gle-family residentia] use. Once the City
approved those plans, the Congregation
was bound to use its best efforts to com-
Plete construction in a diligent and timely
manner.

The Settlement Agreement stated that
the district cowrt would retain jurisdiction
over both the subject matter and the par-
ties. Finally, the agreement included g
“Form of Notice” provision, which re-
quired that gf] communications made pur-
suant to the Settlement Agreement be
made in writing and delivered to the par-
ties” representatives ang their respective
counsel:

Any notice, tender, delivery or other
communication pursuant to this Settle-
ment Agreement shall be in writing and
shall be deemed to be properly given if
delivered, mailed or sent by wire or
other telegraphjc communication in the
manner provided in thig paragraph, to
the following persons:

If to [the Congregation): Rabbi Chaim
Baruch Rubin, 308 South Highland Ave-
nue, Hancock Park, CaA 90036; with
¢Opy to Susan Azad, Esq., Latham and

"
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. Offce of the Los Angeles City Aftorney,
© 500 North Main Street, Los Angeles, CA
- 90012

" Daniel Green has served for 11 years as
“'the Associate Zoning Administrator in the
.. city's Department of City Planning. In
" " ipat capacity, he has conducted hearings
and made discretionary, quasi-judicial de-

. terminations on mora than 1,800 cases in-

" yolving, among other matters, conditional
: . uses and variances. Several dozen of
:+ these cases implicated properties in the
- City’s Wilshire Plan area where the 303
South Highland Avenue residence is locat-
ed. ‘

At the time the parties signed the Set-
tlement Agreement, the size of the resi-
" dence on the property was approximately
8,536 square feet, 20 percent larger than
the average house on the same side of the
street in that block. After the parties
executed the Settlement Agreement, the
- Congregation applied to the City’s Depart-
- ment of Building and Safety for an “addi-
tion of 4,423 [square feet] to existing 2

" story residential house and addition of 330

[square-foot] 2-car attached garage to ex-
isting dwelling. Also remodeled [sic] the
entire existing dwelling. Add 657 [square-
foot] loft to second floor.” The proposed
additions would more than double the size
of the house.

The Congregation neither submitted its
plans to Daniel Green nor notified him of
the proposal, but the Congregation did
furnish the Department of Building and
Sefety with a copy of the Settlement
Agreement. On March 18, 2002, the De-
partment of Building and Safety issued a
building permit. On June 4, 2002, the
Congregation began remodeling the exist-

intact.

I~

i1,

I do not acespt the majority’s charac-
ierization that “[a] commonsense inter-
pretation of the [Settlement] Agresment

-indicates that the -Congregation was not

required to submit its building permit ap-
plication to Mr. Green.” Mgl Op at
1126. The Congregation entered into the
agreement after losing in .its application
for a conditional use permit before the
Los Angeles City Coundl, the state trial
court, the state appellate court and—on
all of its claims but one—the federal dis-
trict court. A settlement is always a
compromise and this one was no excep-
tion. It is important to note that the
Settlement Agreement accomplished the
purpose sought by the Congregation in
its 1996 conditional-use permit applica-
tion—gaining official approval for proper-
ty uses then taking place in violation of
the Los Angeles Municipal Code—while
also securing concessions from the Con-
gregation to address the City’s concerns
about parking, noise and incompatibility
with the surrounding neighborhood.
Specifically, the Congregation made
three concessions that addressed the con-
cerns expressed by the Zoning Adminis-
trator in denying the 1996 conditional-use
permit application. First, the Congrega-
tion addressed the Zoning Administrator’s
1998 concerns about noise and neighbor-

- hood disruption by agreeing to install dou-

ble-pane windows, limit gatherings to day-
light hours, limit the number of people
who would gather at any one time and not
hold weddings, receptions, banguets, fu-
nerals or fundraising and daycare activities
on the property. Second, the Congrega-
tion addressed the Zoning Administrator’s

7
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Juate parking by
agreeing to limit the number of cars that
would be coming %0 the property to six on
weekdays and zero on the Szbbath and
High Holy Days. Finally, the Congregation
agreed to take steps to address the Zoning
Administrator’s 1996 concern about incom-
patibility with the swrounding neighbor-
hood by restoring and maintaining the sin-
gle-family use of the property, including
submitting any requisite plans and build-
ing permit applications within 90 days to
the City.

The critical question presented in this
appeal—and the one that divides this pan-
el—thus arises: Who or what agency in
the City of Los Angeles had sole authority
under the Municipal Code to decide wheth-
er the plans submitted in the Congrega-
tion’s 2002 building permit application met
the use conditions of the Settlement
Agreement—to wit, the property “shall he
- restored and maintained, including the res-
idential character and architecture”?

The Settlement Agreement’s “Form of
Notice” provision must be understood in

1996 concern 2bout inadeg

light of the concessions made by the Con- -

gregation to address the Zoning Adminis-
trator’s 1996 concerns that led to denia] of
the conditional-use permit  application.
Applying the teachings of People ex rel.
Lockyer v. R.J. Reynolds Tobacco Co., 107
Cal App.4th 516, 526, 132 Cal.Rptr.2d 151
(Cal.Ct.App.2003), the “reasonable and
commonsense interpretation” of the Settle-
ment Agreement is that it required - the
Congregation to contact Mr. Green to
make the quasi-judicial determination of
whether building and remodeling plans
complied. with the agreement. Indesd,
such an interpretation is not only permissi-
" ble but is compelled by the terms of the
Settlement Agreement and the provisions
of the Municipal Code.

The Settlement Agreement did not ter-
minate a relationship between the City of
Los Angeles and the Congregation. The

371 FEDERAL REPORTER, 3d SERIES

- in the City’s R-1 zone.

fold: (1) to terminate fve rears

istrafive and cowrroom wranglin
to provide directions as to the quantum
physical change that would be Permitieq ,
the existing residence. The Settlement.
Agreement specifically contemplated an
application for a building permi: for the
purpose of restoring the 303 South Higy, -
land Avenue property to its single-falnﬂy,j
use. It cannot be controverted that the .
Settlement Agreement was tantamount to -
a deemed-approved conditional use for the
Congregation to conduct activities on the
303 South Highland Avenue property that .~
otherwise would not have been permissible

Under the relevant provision of the Los
Angeles Municipal Code, a conditional use
is one of various specified “uses and activi-
ties [that] may be permitted in any zone,
unless restricted to certain zones or loca-
tions, if approved by the Zoning Adminis-
trator as the initial decision-maker. ...
Los Angeles Mun.Code § 12.24-W (6th
ed.). The Code specifically grants authori- .
ty to the Zoning Administrator to allow, as ;
a conditional use, operation of churches in .
R-1 zones. Id § 1224-W3. As a poten-
tial eonditional use subject to approval of
the Zoning Administrator, operation of a i
church in an R-1 zone is “not permitted by
right” Id § 1224 A -

Like a conditional use permit under the .-
Los Angeles Municipal Code, the Settle-
ment Agreement, which was signed on be-
half of the City by Associate Zoning Ad-
ministrator Daniel Green, allowed the o
Congregation to use its property in a way
not otherwise permissible under the Citf? i
zoning ordinance. In the Settlementt  =”
Agreement, the Zoning Administrator 2l LI
lowed the Congregation to operaie 2
church in an R-1 zone, much as the ZO%- . °
Ing Administrator might have done in 2
conditional use permit. This use was no?f’“
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permitted by right,  The Settlement
Agreement In this case was the negotiated

S-¥ear process that began
when the Congregation applied for g
ditional use permit in 1996. Because the
Setilement Agreement had the effect of 2
conditional use permit, the provisions of
the Los Angeles.Murﬁcipal Code relating
to building permit applications on deemed-
approved conditional use sites are instrue-
tive here.

When a property owner has been grant-
ed a conditional use permit, the Log Ange-
les Municipal Code Tequires that any
building or remodeling plans be approved
not only by the Department of- Building
and Safety but also by the Zoning Admin-
istrator:

On any lot or portion of a lot on which a

deemed-approved conditional use is per-

mitted pursuant to the provisions of this
section, new buildings or structures may
be erected, enlargements may be made
to existing buildings, and existing uses
may be extended on an approved site, as
permitted in Subsection L of this see.
tion, provided that plans are submitted
to and approved by the Zoming Admin-
istrator, the Area Planning Commission,
or the City Planning Commission,
whichever has jurisdiction at the time,

The Zoning Administrator, the: Ares

Planning Commission, or the City Plan-

ning Cemmission may deny the plans if

the Zoning Administrator or the Com-
mission finds that the use does not con-
form to the' purpose and intent of the
findings required for » conditional use
under this section, and may specify the
conditions under which the plans may be
approved.

Id § 1224-M.1 (emphasis added).

The Settlement Agreement effectively

allowed the Congregation to make a condi-

1. Los Angeles Business Journal Book of Lists
2003 Onlirie, ar hrpyy wWw.labusiI;cssjour-

tional use of the 303 South Highland Ave

Tue property as z house of worship in a;

R-1 zone. See 4d. § 1224W.9 (stating
hat the Zoning Administrator has author
" to allow churches in R-1 zones). Ans
building or remodeling plans proposed ai-
ter the Settlement Agreement should have
been submitted for approval to the Zoning
Administrator. See id § 1224-M.1. The
intent and purpose behind the Los Angeles
Municipal Code—that the Zoning Adminis-
trator must have an opportunity to deter-
mine whether remodeling plans conform
with the written findings supporting a eon-
ditional use permit—apply equally to the
Settlement Agreement. Daniel Green
must have been given the opportunity to
review the Congregation’s building plans
to determine whether they conformed with
the concessions made by the Congregation
in the Written'Settlemex‘lt Ag'regment.

Moreover, the Settlement Agreement
specifically required that of the 47,907 em-
ployees ! in the City of Los Angeles, one—
Daniel Green, who had the authority to

.

+

o
e,

" conduct hearings and make discretionary,

quasi-judicial determinations—should re-
ceive all communications from the Congre-
gation relating to execution of the Settle-
ment Agreement. Copies were to go to
the Deputy City Attorney who ostensibly
had handled the litigation being settled.
In any event, nothing in the record indi-
cates that a clerk in the Los Angeles De-
partment of Building and Safety had the _
competence or authority to conduct hear-
ings or make quasi-judicial decisions in
Interpreting a conditional use agreement
entered into by the Department of City
Planning that settled five ‘years of litiga-
tion in state and federal courts.
Accordingly, I do not believe that the
Issue is even close. The Settlement

nal.com/tobol_labj.him.
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Agreement is 2 contract that limitad th
extent of any renovetion of the edsin
residence and imposed 2 legal obligation
on the Congregation to nofify Daniel
Green of any writien communication there-
to, including 2 writien application for a
building permit. See Weddington Prods.,
Iné. v. Flick, 60 Cal App.4th 793, 810-811,
71 Cal Rptr.2d 265 (Cal.Ct.App.1998) (stat-
ing that, under California law, “[a] settle-
ment agreement is a contract, and the
legal principles which apply to contracts
generally apply to settlement agree-
ments”). The Congregation is in breach of
the Settlement Agreement ? for bypassing
Mr. Green and the Deputy City Attorney,
even though a copy of the Settlement
Agreement was attached to the Congrega-
tion’s building permit application. See
Jensen v. Traders & Gen. Ins. Co, 52
Cal.2d 786, 345 P.2d 1, 6 (Cal.1959) (“Par-
ties to a contract may contract on such
method of giving notice as they desire and
unless public policy is contraveried, the
contract should be enforced as made.”)
(internal quotation and citation omitted).

The Settlement Agreement did not allow
the Congregation free rein in its building
and remodeling plans. Rather, the Settle-
ment Agreement constrained and limited
the Congregation by requiring that the
“single family use of the property . .. shall
be restored and maintained.” To restore
is “to bring back to or put back.into a

D

g

former or,original state.” Webster’s Third

New International Dictionary 1936 (1966).
To maintain is “to keep in a state of re-
pair” Id at 1362. And to keep is “to
cause to remain in a given place, situation,
or condition,” to “maintain unchanged,” or
to “hold or preserve in a particular state.”
Id. at 1285,

By applying for a building permit that
far exceeded the limitations of the Settle-

2. 1do not address the issue whether residents
of Hancock Park and neighbors of 303 South
Highland Avenue are third-party beneficiaries

ment Agrsement, the- Congragasiy

reached its implied covenant “no:
ything which will deprive [the City] of

he coniract.” Hamy 1

‘venting Mr. Green, the Congregation de.

prived the City of the Congregation’s ex.
plicit- assuranee that it would adhere to the
concessions it made in the Settlemep;
Agreement to address the City’s concerng
about parking, noise and incompatibility
with the surrounding neighborhood.

In light of these precepts, the distriet
court erred when it determined that the
Settlement Agreement, which was tanta.
mount to a conditional use permit requir-
ing any building permit application to be
approved by the Zoning Administrator, dig
not require the Congregation to give no-
tice to Mr. Green of the Congregation's
application for a building permit.

II1.

The district court determined that the
Congregation acquired a vested right to
complete the renovations by virtue of the
Department of Building and Safety’s issu-
ance of a permit and the Congregation’s
incurring of substantial expenditures in re-
liance on the permit. Accordingly, the
Congregation argues that the City can be
estopped from denying the validity of the
permit. We review the district court’s de-
cision whether to apply the eguitable es-
toppel doctrine for abuse of discretion.
Santa Maria v. Pac. Bell, 202 F.3d 11170,
1176 (9th Cir.2000). In my view, abuse of
discretion is present here because the dis-
trict court committed legal error by view-
ing the building permit as a valid one.

Equitable estoppel does mot operate to
prevent the government from revoking an

of this contract and thus entitled to breach
rernedies.
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iovalid building permit.  “[The courts
have ... consistently concluded that the
public and COmmUIRIY interest in preserv-
ing the COMMUNITY paiterns established by
zoning lews outweighs the injustice that
may be mewred by the individual in rely-
ing upon an inralid permit to build issued
in violation of zoning laws.* Pettiz, 34
Cal.App.3d at 820, 110 Cal.Rptr. 262 (em.-
phasis In original). That is to say, al-
though equitable estoppel may apply
against the government in situations where

. there is an intervening zoning or legal

change, it will not apply where a permit is
merely issued in error. See id at 819, 110

* CalRptr. 262 (“[A)s a matter of law the

. City cannot be estopped to deny the validi-

ty of a permit or other representations
- respecting the use of property issued or
. made in violation of the express provisions

‘of 2 zoning ordinance.”).

" In Petiiti, the City of Fresno’s Planning
" Department mistakenly issued a permit

3 - for the conversion of residential property
<+ - to commereial use even though the munici-
- pal code prohibited such use in that loca-

tion. Id Highlighting neighboring resi-
dents’ “protectable property and personal

B interest in maintaining the character of the

area as established by comprehensive and

[’ 23

id at 823, 110 Cal.Rptr. 262, the Californi

- Court of App@al held that equitable estop-
. pel would not apply against the City be-

~ cause the permit was invalid from the be-
gining. Id, at 824 110 Cal.Rptr. 262,
The court stated:

To hold that the City can be estopped
would not punish the City but it would
assuredly injure the area residents, who
n no way can be held responsible for
the City’s mistake, Thus, permitting
the violation to continue gives no consid-
eration to the interest of the publc in
the area nor to the strong public policy

In favor of eliminating nonconforming

d against expansion of such uses,
0 Cal.Rptr

iy, in Swadth v County of Sania
Barbara, the Californiz Cowrt of Appeal
held that the County was not estopped
from revoking a land use permit where it
issued the land use permit in error. 7
Cal. App.4th at 772, ¢ Cal.Rptr2d 120.
Specifically, the County building depart-
ment issued a building permit authorizing
the installation of more microwave dishes
per antenna support tower than it properly
could under County zoning regulations.
Id. at 773, 9 CalRptr.2d 120. In refusing

> B

t
[‘__.‘.
(B

778,
to apply equitable estoppel, the court fo-
cused on the “point . .. that public policy
may be adversely affected by the creation
of precedent where estoppel can too easily
replace the legally established substantive
and proeedural requirements for obtaining
Permits.” Jd at 775, 9 Cal.Rptr.2d 120.
The government is not estopped from en-
forcing a pre-existing law. Jd. at 776, 9
Cal.Rptr.2d 120. ' _

In accord are the teachings of Toigo v.
Town of Ross, 70 Cal. App.4th 309, 321, 82
CalRptr2d 649 (Cal.Ct.App.1998) (“In
California, the developer’s right to com-
plete a project as proposed does not vest
until a valid buﬂding permit, or its fune-
tional equivalent, has been issued and the
developer has performed substantial work
and inewred substantial liabilities in good
faith reliance on the permit.”) (emphasis
added). . '

In the case at bar, the building permit
was invalid because it was issued without
authority and in violation of the Los An-
geles Municipal Code and the governing
Settlement Acreement._ I already have
concluded that the Settlement Agreement
required the Congz‘egation to submit its
remodeling plans to Danie] Green and
that the GCongregation did not do so,
thereby breaching the terms of the Setﬂj?

<
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ment Agreement and its implied covenant
of good faith. - Moreover, the Settlement
Agreement was tantamoun; 10 a condition-
al use permic under the Los Angeles Mu-
nicipal Code. The Code requires that
plans for changes ip a deemed-approved
conditional use site must be “subritted io
and approved by the Zoning Administra-
tor....” Los Angeles Mun.Code § 12.24-
M.1 (emphasis added). The Congregation
did not submit its building permit applica-
tion to Daniel Green.

Even without the notice problem, the
building permit would st be invalid. Be-
cause the clerk in the Department of
Building and Safety lacked the authority to
approve the plans, the teachings of the
Restatement {Second) of Agency (1958)
come into play. Section 164 provides in
relevant part: “[AJn agent for a disclosed
or partially disclosed principal who ex-
ceeds his power in making an unauthorized
contract with a third person does not bind

. the principal....” G Terminiz Co. v

Contractors’ License Bd, 84 Cal App.2d
167, 190 P.2d 24, 27 (Cal. Apt.App.1948)

“(holding that the language of a written

contract forbade a company’s agent from
making oral ‘representations to customers
beyond the terms of the contract itself).

Even setting aside the notice require-
ment that the Congregation failed to meet,

- the Congregation’s execution of the build-

ing plans reflected in the building permit
violated the specific Emitations in the Set-
tlement Agreement. It is true that the
Settlement Agreement functioned as a

- conditional use permit to allgw the Con-

gregation to operate a church in an R-1
zone. It is also true that the Settlement
Agreement -contemplated changes, if ap-
proved by the Zoning Administrator, to
the existing structure at 303 South High-
land Avenue. It does not follow, however,
that the Department of Building and Safe-

-ty had authority under the Settlement
Agreement and the Municipal Code to is- A

a building permit that allowed the
Congregation to destroy all but two exteri.
f the existing strucoure ang then
saucturs more than double
the size of the original one, Tearing the
residence down and then building a new
Structure more than twice as large simp}y
does not constitute restoring and maintajy,_
ing [t]he single farhily use of the Property
-+ - including the residential character ang
architecture.”

Because the permit was issued in vipla-
tion of the Settlement Agreement ang the
Code, the City may revoke the permit.
Los Angeles Mun.Code § 98.0601(a)(2)
(“The Department [of Building and Safety]
shall have the authority to revoke any
permit, slight modification, or determing-
tion whenever such action was granted in
error or in violation of other Provisions of
the Code and conditions are such that the
action should not have been allowed.”),

Equitable estoppel does not apply.

Here, the law did not change from the
time before the Department of Building
and Safety issued the permit to the time
when the City issued a stop-work order.
Like the ordinances in Pezift and Smith,
the Settlement Agreement predated the
issuance of the building permit and re-
mains in place beyond it. Signifieantly, in
Toigo, the court stated:

Courts have yet to extend the vested

rights or estoppel theory to instances

where a developer lacks 2 [valid] build-
ing permit or the functional equivalent,
regardless of the property owner’s detri-
mental reliance on local government ac-
tions and regardless of how many other
land use and other preliminary approv-

als have been granted. .
70 Cal.App4th at 322, 82 Cal.Rptr.2d 649.

The Congregation made an end-run
around the notice provision and applied for
2 building permit that far exceeded the
terms of the operational Settlement Agree-




Accordingly, I conclude that the Congre-
gation did not possess a vested right in
carrying through the renovations to their
completion. I conclude also that equitable
estoppel does not apply against the City
because the public and community interest
" in preserving the community patterns es-
tablished by the cavefully drafted Settle-
ment Agreement outweighs the injustice
that may be incwred by the Congregation
in relying upon an invalid building permit.
The district court abused its diseretion in
holding otherwise. '

For the foregoing reasons, I reépectfully
dissent. ‘
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Celestino SILVA-CALDERON,
Petitioner,
V.
John ASHCROFT, Attorney
General, Respondent.
No. 02-73474,

Unitgsl States Court of Appeals,
" . Ninth Circuit.

Submitted Feb. 9, 2004.*

Filed June 16, 2004.
Background: Alien petitioned for judicial
review of denial of application for cancella-
tion of removal, based on Immigration

Judge’s refusal to grant continuance or to
issue. subpoena to compel witness' attend-
ance,

*This panel unanimously finds this case suit-
able for decision without oral argurment.

ILYA-CAIDERON 1
Citz 25 371 F.3d 1135 (3th Cir. 2004)

JHCROFT

Cowrt of Appeals,

Judge, held that, where certified adminis-
trative record was Incomplete, and it was
unclezr whether the Board of Immigration
Appeals (BIA) had considerad a byief fled
by alien which was not reflected on admin-
istrative record, Court of Appeals would
not reach merits of alien’s procedural due
process claims, but would remand to the
BIA to address these issues.

Remanded.

Aliens €=54.3(6)

Where certified administrative record
was incomplete, and it was unelear wheth-
er the Board of Immigration Appeals
(BIA) had considered a brief filed by alien
which was not reflected on administrative
record, Court of Appeals would not reach
merits of alien’s procedural due process
claims, regarding whether immigration
judge should have continued hearing and
granted subpoena, but would remand to
the BIA to address these issues; issues
were within the BIA's eore competence.

Timofhy M. Greene, Puyallup, WA, for

the petitioner.
Patricia L. Buchanan, U.S. Department

of Justice, Civil Division, Washington,
D.C., for the respondent. -

On Petition for Review of an Order of
the Board of Immigration Appeals.

Before D.W. NELSON, FISHER, and
GOULD, Cireuit Judges.
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COUNTY OF SAN LUIS OBISPO
DEPARTMENT OF PLANNING AND BUILDING
STAFF REPORT

PLANNING COMMISSION

Helping build great communities

MEETING DATE CONTACT/PHONE APPLICANT FILE NO.

November 10, 2005 Marsha Lee Frank Parnel DRC2004-00224
788-2008

SUBJECT

Request by Frank Parnel for a Variance/Coastal Development Permit to allow a setback variance of the rear
and side setbacks for a 675 square foot enclosed patio structure with walls built on the property line. This —
project is already built as an approximately 2846 square foot residence. The building is constructed at the rear,
property line and at the side property line for a portion of the structure. The proposed project is within the
residential multifamily land use category and is located at 1560 Strand Way in the community of Oceano. The
site is in the San Luis Bay planning area.

RECOMMENDED ACTION
iDeny the request for Variance/Coastal Development Permit by Frank Parnel DRC2004-00224 based on the
findings listed in Exhibit A.

ENVIRONMENTAL DETERMINATION

This project is statutorily exempt from the California Environmental Quality Act under the provisions of Public
Resources Code section 21080(b)(5), which provides that CEQA does not apply to projects that a public
agency rejects or disapproves.

LAND USE CATEGORY |COMBINING DESIGNATION ASSESSOR PARCEL  |SUPERVISOR
Residential Airport Review Area, Small Scale Neighborhood, [NUMBER DISTRICT(S)
Multifamily Archeological Study, Coastal Appealable Zone, [061-061-033 4

Coastal Commission Original Jurisdiction, Local
Coastal Plan Area

PLANNING AREA STANDARDS:
Airport Review Area, Setbacks, Height

LAND USE ORDINANCE STANDARDS:
Setbacks; Projection into the rear setback

EXISTING USES:
Two-story single-family home with an enclosed back patio.

OTHER AGENCY / ADVISORY GROUP INVOLVEMENT:
The project was referred to: Oceano/Halcyon Advisory Group, Public Works, Oceano Community Services
District and Fire, California Coastal Commission

TOPOGRAPHY: VEGETATION:

Generally flat Ornamentals

SURROUNDING LAND USE CATEGORIES AND USES:

North: Residential Multifamily/Residential East: Residential Multifamily/Residential
South: Residential Multifamily/Residential West: Recreational/Beach

PROPOSED SERVICES:

Water supply: Community system
Sewage Disposal: Community sewage disposal system
Fire Protection: Oceano Fire Department

ACCEPTANCE DATE!:

'y
August 23, 2005 y
#

ADDITIONAL INFORMATION MAY BE OBTAINED BY CONTACTING THE DEPARTMENT OF PLANNING & BUILDING AT: ¢
COUNTY GOVERNMENT CENTER 4 SAN Luis OBISPO 4 CALIFORNIA 93408 4 (805) 781-5600 4 Fax: (805) 781-1242
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BACKGROUND

Planning Department staff cannot support the proposed variance and due to a variety of
concerns such as the use is simply not appropriate for the subject site, the situation cannot be
mitigated with conditions or project revisions. Concerns include site constraints, conflicts with
adopted General Plan policies, conflicts with uses in the immediate site vicinity, and other
generally accepted planning principles. Staff seeks to resolve issues with applicants but when
this situation arises, staff has been directed to bring the matter to the appropriate decision-
making body as soon as possible for a hearing with a recommendation to not approve the use.
The proposed construction already exists. To come into compliance with the ordinance, the
owners have applied for a variance to the rear and side setbacks to allow the 675 square feet of
enclosed deck space to remain. Had the applicant requested the variance before the enclosure
of the patio space, the project would have been brought forward for a denial.

PROJECT DISCUSSION

The request is for a setback variance of the rear and side setbacks for a 675 square foot
enclosed patio structure with walls built on the property line into both the rear and side setbacks.
After reviewing the proposal and the existing land use ordinance and area plan standards, staff
concluded the variance for setbacks raised significant concerns and is not suitable for the site.

Currently, according to adjacent resident, rain water runs from the project residence onto the
adjacent property to the south. The residences on the north and south side are set back 3’, and
the subject residence has no setback, therefore the access is limited to 3 feet between the two
residences on both sides of the subject parcel. This is a concern because it also limits
accessibility and fire safety.

There is one permit on file concerning this property. The county issued the original construction
permit (1987). In addition, the landowner should have received a Coastal Development Permit
from the California Coastal Commission (CCC). However CCC staff has not been able to find a
record of the permit to date. In 1997, a construction permit for a patio enclosure was issued.
The site plans for both the original building permit and the building permit for the deck enclosure
on the second floor, show the required three-foot side setback and ten foot rear setback.

PROJECT ANALYSIS

Fire Safety- The Oceano Community Services District response to the request is contained in a
letter attached to the staff report, dated October 14, 2005. Comments include the following:
The Fire Department would have a great many problems controlling a fire at either location. In
particular, there is no access to the ocean side of the structure from the south side, access to
the western exposure is limited due to the sandy terrain of the beach where no apparatus
access exists, and the remaining eastern and northern exposures would be the only access for
fire attack and egress. This leaves us in a bad situation should there ever be a fire in either
structure - the thought is that we could possibly lose both residences.”

Ordinance Compliance:

Standard Allowed/Required Proposed
Setbacks Front: 14’ Front: 14’
Front i s
Side Side: 3 Side: 0
Rear Rear: 10 Rear: 0

Height 25’ 25’
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Modifications

The applicant is requesting a modification of the rear and side setbacks for their property to
accommodate an enclosed patio space of which is built on the property line at the rear and side
property lines.

PLANNING AREA STANDARDS: The following sections discuss the planning area standards
that apply to this project.

Airport Review Area: Allowable uses are limited to those designated as “compatible” or
“conditionally approvable” by the Oceano County Airport Land Use Plan. All permit applications
for sites within the boundary of the Airport Land Use Plan are subject to the development
standards in the plan.

Front Setback: The minimum front setback is 14 feet for all buildings on the west side of Strand
Way between Pier and Brooks Avenues. The project complies with the front setback standard.

Height: Structures shall not exceed 25 feet. The project appears to meet this requirement.
LAND USE ORDINANCE:

Side Setbacks: 10% of the lot width (the 30 foot wide lot requires 3 feet side setback). The
project does not meet these standards. The request is for a variance to reduce the setback
requirements to zero feet for the sides.

Rear Setback: 10 feet on sites of less than one acre.

Projections into rear setback (Section 23.04.116). Deck may occupy up to 30% of the required
rear setback but no closer than 3 feet to the rear property line. For this 10 foot setback, a
projection would be 3 feet. The second floor enclosed deck is at the 7 foot setback line
therefore complies with the ordinance.

COMBINING DESIGNATIONS:

Airport Review Area: This project site is within the Airport Review Area and is subject to the
standards set forth in the San Luis Bay Combining Designations section. Allowable uses are
limited to those designated as “compatible” or “conditionally approvable” by the adopted Oceano
County Airport Land Use Plan. A recorded aviation easement is required prior to the issuance of
a building permit.

Archeological Study: Before any ground disturbance can take place on the site a Level 1 site
survey must be completed by a certified archeologist. This was not done because the proposed
project is a request for a variance of an already constructed residence. There is no ground
disturbance associated with this application.
Coastal Commission Original Jurisdiction: The project requires a land use permit from the [ ‘
California Coastal Commission. ‘
Local Coastal Program/Coastal Appealable Area: The project site is located within the
California Coastal Zone as determined by the California Coastal Act of 1976 and is

subject to the provisions of the Local Coastal Plan. The subject project site is also
located within an area that is appealable to the California Coastal Commission.




w
Planning Commission 7 ({

Variance DRC2004-00224 Parnel
Page 4

COASTAL PLAN POLICIES:
Shoreline Access: The project does not interfere with coastal access that is located within 100

feet of the residence.
Recreation and Visitor Serving: & N/A Policy No(s):

Energy and Industrial Development: & N/A Policy No(s):
Commercial Fishing, Recreational Boating and Port Facilities: B N/A Policy No(s):
Environmentally Sensitive Habitats: & N/A Policy No(s):

Agriculture: X N/A

Public Works: X N/A

Coastal Watersheds: X N/A

Visual and Scenic Resources: Inconsistent with community character for 0 side and rear
setbacks

Hazards: The 3’ side setback could limit fire access to the properties.

Archeology: & N/A

Air Quality: & N/A

Does the project meet applicable Coastal Plan Policies: No

COMMUNITY ADVISORY GROUP COMMENTS: Oceano/Halcyon Advisory Group—
Recommends denial

AGENCY REVIEW:

Public Works—no concerns with proposal.

Oceano Community Services District and Fire— The Oceano Community Services District
response to the request is contained in a letter attached to the staff report, dated October 14,
2005. Comments include the following: The Fire Department would have a great many
problems controlling a fire at either location. In particular, there is no access to the ocean side
of the structure from the south side, access to the western exposure is limited due to the sandy
terrain of the beach where no apparatus access exists, and the remaining eastern and northern
exposures would be the only access for fire attack and egress. This leaves us in a bad situation
should there ever be a fire in either structure — the thought is that we could possibly lose both
residences.”

California Coastal Commission—no response

Tony N—no response

LEGAL LOT STATUS:
The 1 lot were legally created by deed at a time when that was a legal method of creating lots.

ADDITIONAL INFORMATION
The applicant contends that the variance should be approved based on the ruling made in
Anderson v. City of La Mesa (1981). In the Anderson v. City of La Mesa case the city erred in
issuing the permit, mistakenly telling Anderson that they required a five foot setback when, in
fact, a ten foot side setback was required. The city refused to issue a variance because of their
error. This case is different. In both the original construction permit and the permit allowing the
enclosure of the deck area the setback requirements of three feet on the sides and ten feet in
the rear are shown.
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FINDINGS - EXHIBIT A

Environmental Determination

A That this project is found to be statutorily exempt from the California Environmental
Quality Act under the provisions of Public Resources Code section 21080(b)(5), which
provides that CEQA does not apply to projects which a public agency rejects or
disapproves.

Variance

B. The variance authorized does not constitute a grant of special privileges inconsistent
with the limitations upon other properties in the vicinity and land use category in which it
is situated because authorizing a variance of the setbacks would create an inconsistency
for the property. The variance would also create a hardship for the neighbors of the
property because, as stated in letters to the county, the neighbor’s property becomes
flooded because water runs from the roof and gutters causing flooding on their property.
Additionally, varying the setbacks for beachfront property as this lot is could create a
precedent that would lead to other neighbors building to their property lines and
enclosing their patios. Granting this variance would create an inconsistency with the
surrounding homes and land use..

C. There are not special circumstances applicable to the property, including size, shape,
topography, location, or surroundings, and because of the absence of these
circumstances, the strict application of this Title would not deprive the property of
privileges enjoyed by other property in the vicinity and in the same land use category.

D. The variance does not authorize a use that is not otherwise authorized in the land use
category however, authorizing this use would create a use that is not built to the
standards required for this type of use to be constructed.

E. The granting of such application does, under the circumstances and conditions applied
in the particular case, adversely affect the health or safety of persons, is materially
detrimental to the public welfare, and is injurious to nearby property or improvements,
because the neighboring property would face drainage issues as outlined in their letter to
the county. The lack of side setbacks causes flooding on the neighboring property as
run-off from the roof and gutters flows onto the adjoining property. Additionally, without
any side setback in the event of fire it would be able to jump more easily from house to
house. For these reasons, allowing a variance to the setbacks could create a detrimental
situation for surrounding property owners. The enclosed patio area also can affect the
lateral view sheds of neighbors and the enclosed space is added living space.

F. The variance is inconsistent with the San Luis Obispo County General Plan because the
setbacks are zero in the rear and portions of the side setbacks.
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Oceano Community Services District

1656 Front Street, PO. Box 699, Oceano, CA 93475 (805) 481-6780  FAX (805) 451.6836
October 14, 2005
County of San Luis Obispa y
Department of Planning and Building i
Attention Coastal Team

Room 310, County Government Center
San Luis Obispe, CA 93408

SUBJECT: PARNEL, DRC 2004-00224, VARIANCE FOR ENCLOSED PATIO
Dear Sir or Madam: |

Our apologies for the delay in response to your request for, comments on the requested
variance to the set back located at 1560 Strand Way in Oceano. The District believes that its
jurisdiction or concern regarding any building and planning matter is usually best handied by
your offices. However, with regard to this particular situation, sfpmewhere, somehow, the ball
got dropped. : g ‘

Regarding solely the access for the Fire Department, a problem certainly exists.” The Fire
Department would have a great many problems controlling a fire at ecither location. In
particular, there is no access to the ocean side of the structure from the south side, access to
the western exposure is limited due to the sandy terrain of the beach where no apparatus
access exists, and the remaining eastern and northern exposures would be the only access for
fire attack and egress. This leaves us in a bad situation should there ever be a fire in either
structure— the thought is that we could possibly lose both residences. ‘

Should you have additional questions or require further information, please feel free to call
me at (805) 481-6730. ) - |

Yours truly, ‘

OCEANO COMMUNITY SERVICES DISTRIT(ZIT

AP I ,J,mw

Mql;gel G Steinhauser, Fire Chief i/

H

 cc; Linda Anstin etal - ‘ ’

MGS:sw
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ATTACHMENT TO VARIANCE APPLICATION
(Parnel-1560 Strand Way, Oceano, CA)
April 14, 2005

On February 28, 1997, Mr. Parnel, the owner of 1560 Strand Way, received a building permit to
enclose his patio and rebuild his decking (Permit # A0419). At this same time he had his lower
patio re-roofed. The lower patio had been enclosed since 1989, and previously consisted of glass
roof panels.

The house was inspected on April 2, 1997, by the San Luis Obispo Department of Planning and
Building, as evidenced by the attached Correction Notice. The house was re-inspected on April
11, 1997 and final approval was given to the project.

Mr. Parnel then began to receive notices from the San Luis Obispo Department of Planning and
Building on August 22, 2002, that his house was in violation of County land use and zoning
requirements. Mr. Parnel respectively requests that his variance be approved, pursuant to the
decision in Anderson v. City of La Mesa (1981) Cal.App.3d 657, for the following reasons:

1. The enclosed “patio enclosure” construction was inspected by the County in 1997
and approved.

2. There would be a substantial hardship to the Owner if forced to rebuild the patio
enclosure.

3. A patio that extends to the property line is similar to others in the neighborhood
such that no special privilege is granted by this application.

4. The granting of the variance will not adversely affect any persons residing in the
vicinity.

Pl\Angela's Files\John's clients\Parnel\Attach var app 041405.wpd




JOHN W. BELSHER .
; : LLPHON‘E (805):542-9900
HOWARD MARK BECKER .~ | FAX (805) 5620049

STEVEN P. KOBERTS

] E“A"A:' 110 P e ; eck 3
GREGORY A. CONNELL | AL siplawighetitisandhecker.com

cémp&eﬁed a photo survey of the neeghborhood inwhich the above referenced
s. Please consider these photos as a suppi ementaf response to our client's

We he;l,ii}eve these Lpéc;tu;%es represent that our client is not asking for a special benefit
greater to that of other residents in his community. An explanation of each photo s as follows:

Exhibit # 1
Photo A: Shows a patio wall similar to the applicant up to their property lin
- Photo B: Shows a roofed awning similar to applicants

Photo C: Shows another roofed awning on other side of house

Exhibfltg;#Z
- Photo A: Shows two houses and small retaining wall on property line
Photo B: Shows other side of home buiit on property line
Photo C: Shows a patio wall and home built up to property line

Exhibit #3
Photo A: Three homes on Strand Way in Oceanc

- Photo B: Shows different size patios and patio walls and home buildout
Photo C: Another view of home buildout

Exhibzit;#@. ,
‘Photo A: Shows two homes with enclosed patios
Phota B: Ancther view of enclosed patio built out to property line

Exhibit #5
Photo A: Shows retaining wall similar to app icants on property line
Photo B: Shows the close pr@xamsty of retaining wall to home

Sincerely,

Gregory A. Connell, Esq.
GAC/ab
cc.  client

P:\Angela's Files\ohn's clients\ParnehMarsha Lee 02.wpd






















, 2-3(

BELSHER & BECKER

ATTORNEYS AT LAW

412 MARSH STREET
JOHN W. BELSHER SAN LUIS OBISPO, CALIFORNIA 93401 TELEPHONE (805) 542-9900
HOWARD MARK BECKER FAX (805) 542-9949
STEVEN P. ROBERTS
GREGORY A. CONNELL E-MAIL slolaw@belsherandbecker.com

* SRSt A
May 20, 2005

Marsha Lee, Project Planner

San Luis Obispo County
Department of Planning & Building
County Government Center

San Luis Obispo, CA 93408

Re: 1560 Strand Way / Parnel DRC 2004-00224 (APN 061-061-033)

Dear Ms. Lee:

We are in receipt of your correspondence dated May 4, 2005 outlining additional
information needed before you believe you can accept our variance application. Your
request for information related to other properties on Strand Way is not one of the
supplemental information items listed in your variance application. This request will be
difficult and nearly impossible to accomplish since it includes information not readily
available to the applicant. We will make our best effort to obtain pictures of these
properties.

As you are most likely aware, each State agency and each local agency shall
compile one or more list that shall specify in detail, the information that will be required
from any applicant for a development project. California Government Code §65940. Since
your demand for supplemental information regarding other properties on Strand Way is not
listed in the variance application, we believe this information regarding is not necessary for
you to process the application as complete. Furthermore, the variance application should
be deemed accepted since the 30 day review period, pursuant to Government Code
§65943, had passed as of May 14, 2005.

We respectfully request that our application for variance be accepted as complete
for processing. If you have any further questions, please do not hesitate to contact this

firm.
e
| Gregory A. Connell, Esq. - [ e
GAC/ab | \9)7

cc: clients ‘
P:\Angela's Files\John's clients\Parnel\Marsha Lee 01.wpd



CALIFORNIA GOVERNMENT CODE § 65940 2 ,3?/ Page 1 of 2

CALIFORNIA GOVERNMENT CODE § 65940

CALIFORNIA CODES

CALIFORNIA GOVERNMENT CODE

Title 7. PLANNING AND LAND USE

Division 1. PLANNING AND ZONING

Chapter 4.5. REVIEW AND APPROVAL OF DEVELOPMENT PROJECTS
Article 3. Applications for Development Projects

Current through Stats 2005, Ch. 5

§ 65940.

(a) Each state agency and each local agency shall compile one or more lists that shall specify in detail
the information that will be required from any applicant for a development project. Each local agency
shall revise the list of information required from an applicant to include a certification of compliance
with Section 65962.5, and the statement of application required by Section 65943. Copies of the
information, including the statement of application required by Section 65943, shall be made available
to all applicants for development projects and to any person who requests the information.

(b) (1) The list of information required from any applicant shall include, where applicable, identification
of whether the proposed project is located within 1,000 feet of a military installation, beneath a low-
level flight path or within special use airspace as defined in Section 21098 of the Public Resources
Code, and within an urbanized area as defined in Section 65944.

(2) The information described in paragraph (1) shall be based on information provided by the Office of
Planning and Research pursuant to paragraph (2) of subdivision (d) as of the date of the application.
Cities, counties, and cities and counties shall comply with paragraph (1) within 30 days of receiving this
notice from the office.

(¢) (1) A city, county, or city and county that is not beneath a low-level flight path or not within special
use airspace and does not contain a military installation is not required to change its list of information
required from applicants to comply with subdivision (b).

(2) A city, county, or city and county that is entirely urbanized, as defined in subdivision (¢) of Section
65944, with the exception of a jurisdiction that contains a military installation, is not required to change
its list of information required from applicants to comply with subdivision (b).

(d) (1) Subdivision (b) as it relates to the identification of special use airspace, low-level flight paths,

military installations, and urbanized areas shall not be operative until the United States Department of

Defense provides electronic maps of low-level flight paths, special use airspace, and military ’)w

installations, at a scale and in an electronic format that is acceptable to the Office of Planning and {’\ )

Research. P £
% ,

(2) Within 30 days of a determination by the Office of Planning and Research that the information W }\

http://www.jurisearch.com/CodeJSCase.asp?prnt=1 5/18/2005



CALIFORNIA GOVERNMENT CODE § 65940 ? ,33 Page 2 of 2

provided by the Department of Defense is sufficient and in an acceptable scale and format, the office
shall notify cities, counties, and cities and counties of the availability of the information on the Internet.

History. Amended byStats 2004 ch 906 (SB 1462),s 4, eff.1/1/2005

http://www.jurisearch.com/CodeJSCase.asp?prnt=1 5/18/2005
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CALIFORNIA GOVERNMENT CODE § 65943

CALIFORNIA CODES

CALIFORNIA GOVERNMENT CODE

Title 7. PLANNING AND LAND USE

Division 1. PLANNING AND ZONING

Chapter 4.5. REVIEW AND APPROVAL OF DEVELOPMENT PROJECTS
Article 3. Applications for Development Projects

Current through Stats 2005, Ch. 5

§ 65943.

(a) Not later than 30 calendar days after any public agency has received an application for a
development project, the agency shall determine in writing whether the application is complete and shall
immediately transmit the determination to the applicant for the development project. If the written
determination is not made within 30 days after receipt of the application, and the application includes a
statement that it is an application for a development permit, the application shall be deemed complete
for purposes of this chapter. Upon receipt of any resubmittal of the application, a new 30-day period
shall begin, during which the public agency shall determine the completeness of the application. If the
application is determined not to be complete, the agency's determination shall specify those parts of the
application which are incomplete and shall indicate the manner in which they can be made complete,
including a list and thorough description of the specific information needed to complete the application.
The applicant shall submit materials to the public agency in response to the list and description..

(b) Not later than 30 calendar days after receipt of the submitted materials, the public agency shall
determine in writing whether they are complete and shall immediately transmit that determination to the
applicant. If the written determination is not made within that 30-day period, the application together
with the submitted materials shall be deemed complete for purposes of this chapter.

(c) If the application together with the submitted materials are determined not to be complete pursuant to
subdivision (b), the public agency shall provide a process for the applicant to appeal that decision in
writing to the governing body of the agency or, if there is no governing body, to the director of the
agency, as provided by that agency. A city or county shall provide that the right of appeal is to the
governing body or, at their option, the planning commission, or both.

There shall be a final written determination by the agency on the appeal not later than 60 calendar days
after receipt of the applicant's written appeal. The fact that an appeal is permitted to both the planning
commission and to the governing body does not extend the 60-day period. Notwithstanding a decision .
pursuant to subdivision (b) that the application and submitted materials are not complete, if the final
written determination on the appeal is not made within that 60-day period, the application with the ‘
submitted materials shall be deemed complete for the purposes of this chapter.

(d) Nothing in this section precludes an applicant and a public agency from mutually agreeing to an
extension of any time limit provided by this section.

http://www .jurisearch.com/CodeJSCase.asp?prat=1 5/18/2005



CALIFORNIA GOVERNMENT CODE § 65943 2 ,3 { Page 2 of 2

(e) A public agency may charge applicants a fee not to exceed the amount reasonably necessary to
provide the service required by this section. If a fee is charged pursuant to this section, the fee shall be
collected as part of the application fee charged for the development permit.

http://www jurisearch.com/CodeJSCase.asp?prnt=1 5/18/2005
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PERMANENT INSEECTION RECO.

PERMIT NO.:

SETBACKS
| FooTiNgGs

HOUSE SLAB
1l GARAGE SLAB
:OTHER-FOOTING
RETAINING WALL




O ENCLOSURE

LA PEE CBD
6F, PrROJECT

| WITH 1994 Lec,




- INSPECTION RECORD CARD J«¢¢

County of San Luis Obispo
vepartment of Planning and Building
Phone: SLO Office 781-5602
No. County: 461-6136 Cambria: 927-3293

OWNER QOJ\’\O L
LOCATION {500 Sand Wau . Ocdann
Q-7

PERMIT NO. U 19 DATEISSUED
PROJECT TYPE___Dahip Oap

!

CONTRACTOR
FOUNDATION, SETBACK & BLOCK lNSPéCTIONS
Setbacks ,’
To Be Made Footings, Forms, Steel I
Before Slab: House | Garage
‘.:°"°"“Z Block, Steel (Pre-Grout) |
is Place Concrete-Encased Ground_]
Other Footings i
N i
/
SUBFLOOR & UNDER-SLAB INSPECTIQ/NS
]
To Be Made Plumbing /
Betore Subfloor | Ducts, Gas Lines /
Or Slab Is Joists, Sills, /
Installed Girders . ]
]
ROUGH INSPECTIONS
Roof Framing & Nailing"
Shear ]
To Be Made Framing | N
, Be|f°t’_e Plumbing !
nsulaticn L.
Electrical /
Or Drywall is Mechanical ] N
Installed A - - —
Fireplace/Chimney__| a ;
Stucco Wire, Lath__| N /A
LA &
{ /
Insulation: Floor Wall i Ceiling
Drywall ]
Gas Lines (Interior) !
Shower Pan i
!
OUTDOOR UTILITY INSPECTIONS f
Sewer ’ ‘
To Be Made Septic: Tank ] Field X
Before Gas Lines (Exteriorf :
Backfilling Water Lines ] o
Electrical Conduit/Cable -
{ .
FINAL INSPECTIONS s 2
: ]
Development Review
Other Fire Department |
Agency Encroachment_ | P
Approvals - | gorvice District__{ o
Other } L
Do Not Occupy | Roof Covering ! 1
Building Until | Grading/Drainage; sl
These items Plumbing { .
Are Signed Electrical Z-%2v Y& ~1/- ¢ 7 Tagk__i~> / A
Mechanical & / # _ L |
Building_ 7 Z¢~ & -1;. 3 - =
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CORRECTION NOTICE

PLANNING-AND. BUILDING DEPARTMENT
BUILDING DIVISION
COUNTY OF SAN LUIS-OBISPO

H ; o e e
. . F / , o - -
) H L — A
To: e AREA: Date: 7
5 —- T ; -
< in L0 Tyt T ' i S5

Permit No.: 7

Address:

TYPE OF INSPECTION REQUESTED: s
P DY

s Please make the above corrections and call for reinspection.
» If you have any questions, please call inspector between 7:30 and 8:30 am.

INSPECTOR:
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I\ Luis OBisPO COUNTY
ANNING AND BUILDING

VICTOR HOLANDA, AICP
DIRECTOR

DEPARTMENT OF P

THIS IS ANEW PROJECT REFERRAL

DATE: 4 / \5/ 05

TO: D
N - o mz/Q
o (008 Team '
(Please direct response to the above) DRC, QC}DJ" Oo&a‘»{
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Ad'e
May 16, 2005

Oceano Halcyon Advisory Committee
Oceano, CA

RE: DRC 2004-00224
PARNEL-1560 Strand Way
APN: 061-061-033

Dear committee members:

We are asking that you recommend denial of this variance for the
following reasons:

The homes on Strand are built on 30x100 lots or 35x100 if they are

a corner lot. There is a 3' side setback required of each residence.
Most of the homes have a fence or a wall built on the property line
between them leaving 3' on each side, total of 6' of open space
between homes. The homes are close together so this 6’ is necessary
to get as much space between homes as possible.

In this case, there is a brick wall built on the property line between Mr.
Parnel's residence and our home that is under construction.

The brick wall is not the problem. The problem is the tile roof installed
on the wall that is connected to the residence. What he has done is
totally enclose his set back by putting on this roof and making a room
out of the patio in the setback. His setback is completely enclosed along
the south side of the residence and around the front.

Pictures 1,2, and 3 show this.
| will address the required findings one by one, page 2 of the request.

1. This patio is not similar. There are no other homes in the area that
have enclosed their setback. There are patios that may have windbreaks,
such as plexiglass, but none have put roofs on and made a structure

out of their setback.

Pictures 6, 7 8, 9 & 10 are examples of other Strand Way homes in the
vicinity that show the setbacks between the homes. You can see that
there are brick or cement walls on the property line and their patios are
open, not enclosed with a roof.

2. Again, no other homeowners have enclosed their setbacks with a
roof.
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3. This is not true because of the tile roof all the runoff from rain and
moisture from Mr. Parnel's residence goes directly onto our property.
The north side of our property next to his residence has 3 feet between,
that is our setback. Mr. Parnel has enclosed the wall and his 3' feet so
we take all runoff and water from his home onto ours. When it rained the
water poured off his roof and went directly onto our residence. His rain-
gutter in the front is on our property, and the raingutter on the top

of his residence in the front has a sleeve attached where the runoff is
directed to the gutter he has placed on our property. Leaving this roof
would damage our home because it would be wet all the time. There is no
access because he has totally enclosed the access.

Pictures 4 & 5 show the tile roof and you can note the edge of the roof
is directly on our property.

This enclosed structure is illegal, is in direct violation of county code and
was added on after the home and patio were built. it adversely affects our
property. There is no other home anywhere in the beach area or to my
knowledge in any other area anywhere where a neighbor has put a
structure with roof on the fence that separates their property from their
neighbor directing all runoff onto the neighbors property.

Please recommend denial of this variance. If this is allowed it would set
a precedent that would be highly detrimental to all the property owners
in the area. Itis not fair to us and to all the people who abide by the
county regulations. If everyone were allowed to enclose their setback,
where would the runoff go?

Thank you for your consideration.

Glenda L. Guiton M\,% Agjtuf@—f\
James E. Guiton . & valo——
Laurie D. Guiton 5%@&2} JaIRY.

Linda M. Austin “/___ 0. 7, fussCr—"
Owners of 15690 Strand Way
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5. Another view of the enclosed wall on the property line showing
how the roof and raingutter direct all water onto our property.
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10. Another example of Strand Way homes with the wall en property line
and requirsd setbacks.
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May 16, 2005

San Luis Obispo County

Department of Planning and Building
County Government Center

San Luis Obispo, CA 93408

RE: DRC 2004-00224
Parnel-1560 Strand Way
APN: 061-061-033

Dear Planning Department:

In regard to the above project requesting a variance for an enclosed setback we
would like to address the concerns we have.

We are the owners of the property directly to the south of 1560 Strand Way and
have a home under construction on our lot. As you know, the lots on Strand Way
are either 30x100 or 35x100 on the corners. The homes are close together and
the 3' required setback on the sides of each residence are necessary to keep as
much distance between the homes as possible.

The way it stands now, there is only 3' between our homes. Mr. Parnel has
enclosed the wall on the property line with a tile roof that is attached to his
residence. He has further enclosed the patio in the front with a tile roof. On the
variance request in item 1. on the "required findings" they state that the patio is
similar to others in the area. This is not true. To my knowledge, there are no
other enclosed setbacks in the beach area. There are fences and walls between
the homes but all the other homes have 6' of open space between them. There
are no other structures attached to the fence or wall between the homes such as
was done at 1560 Strand Way.

During the recent rains, the runoff from his residence ran directly onto our home.
He has installed his raingutter on the side of the wall on our property. He has
further placed a sleeve on the gutter on the top of his home to divert the runoff into
his gutter on our property. We have all the runoff and moisture from his home on
our property. The north side of our home, having only 3' between residences and
handling all the runoff from his home will stay wet constantly and cause damage to
our home.
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We ask that you deny this request for a variance. If this is allowed it would set a
precedent that would be detrimental to all the other properties in the Strand Way
area. It is not fair to us and to the other homeowners in the area that comply with
the County regulations if this kind of structure is allowed.

Thank you for your consideration.

Sincerely,

Glenda L. Guiton M ﬂ g{b«iéw\f

James E. Guiton -
Laurie Guiton

Linda M. Austin
Owners of 1590 Strand Way

mailing address:
P.O. Box 535
Oceano, CA 93475-0535

encl: copy of presentation to the Oceano-Halcyon Advisory committee
meeting on May 16, 2005.




BELSHER & BECKER
Attorneys at Law h.mi‘@l« NG COMM‘SS‘}ON

Jim Orton EXHIBIT: #/

November 3, 2005 =~
Re: Parnel DATE: -/7///?/0_5

oo _ DONGT REMOVE FROM FILE-

November 3, 2005
VIA HAND DELIVERY

James Orton, Deputy County Counsel
County of San Luis Obispo

County Government Center, Rm. 386
San Luis Obispo, CA

@f Parnel, DRC 2004-00224

Dear Jim:

This firm represents Frank and Janet Parnel with respect to their request
for a variance to leave an existing roofed porch in the rear and side yard setback.
| am writing because the staff report makes no mention of important legal
concerns raised in the application.

Under the well-known doctrine of equitable estoppel, as applied in
Anderson v. La Mesa (1981) 118 Cal.App.3d 657, construction of single family
improvements in the setback are entitled to a variance where the permits are
issued in good faith and inspections take place. The documents submitted with
the variance application (and included in the staff report) show a permit issued fo
this enclosed area and that it was inspected by the County without objection.
Thus, whether considered a “0“fence”1” or a room wall, a variance is required to
be issued.

A more recent decision from federal court (enclosed) underscores this rule
of law.1

Health & Safety issues of runoff onto neighbor property is easily remedied



BELSHER & BECKER

Attorneys at Law

Jim Orton
November 3, 2005
Re: Parnel

Page 1

by installation of rain gutters. The complaining party’7’s contractor promised to
install these rain gutters. It bears noting that the down spout complained of was
ripped out by the complaining neighbor. A bid for installing and/or relocating the
rain gutter will be presented to show it is easily accomplished. Neighbor
complaints of pending/inundation on the Oceano beach sand seems specious
since (A) beach sand rarely ponds, and (B) the neighbors did not occupy the
home until very recently.

There are 3-foot setbacks on both neighbors’7’ properties. Therefore,
there is no fire safety issue. This was addressed by OCSD.

In sum, there is no reason to deny this variance which must be granted by
decisional law based on equitable estoppel.

Sincerely,

JOHN W. BELSHER
JWB/ab
Encl

cc:  Planning Commission & Planning Staff (via hand delivery)
client

P:\Angela's Files\John's clients\Parne\Orton 01.wpd




ANDEKDUIN V. CLL I UF LA MEDA (1Y31), 118 Cal.App.3d 657 Page 1 0f 3

ANDERSON v. CITY OF LA MESA (1981), 118 Cal.App.3d 657

ANDERSON v. CITY OF LA MESA (1981) [118
Cal.App.3d 657] )

[Civ. No. 22911.

Court of Appeals of California, Fourth Appellate District, Division One.

May 1, 1981.] A .
LEONA ANDERSON, Plaintiff and Respondent, v. CITY OF LA MESA, Defendant and Appellant.
(Opinion by Brown (Gerald), P. J., with Wiener, J., and Langford, J., concurring.)

COUNSEL

Knutson, Tobin, Meyer & Shannon and John S. Meyer for Defendant and Appellant.

Thomas D. Parker for Plaintiff and Respondent.

OPINION

BROWN (Gerald), P. J.

The City of La Mesa (City) appeals a judgment granting Leona Anderson's petition for a peremptory
writ of mandate. :

The City issued Anderson a building permit under the City's standard zoning ordinances requiring single
family dwellings be set back at least five feet from the side lot lines. As allowed under the permit, one
wall of Anderson's house was built about seven feet from the side lot line. During construction the City
inspected the house six times. Upon completing the house Anderson applied for final inspection, but the
City claimed a specific plan ordinance required her house be set back at least 10 feet from the side lot .
lines. The City did not grant Anderson a variance and would not issue her a permanent occupancy -
permit unless she removed the portion of her house within 10 feet of the side lot line. g‘*ﬁ%

Anderson petitioned the superior court for a writ of mandate. The court found Anderson had a vested .
right in having her home remain {Page 118 Cal.App.3d 660}where built because she relied in good
faith on the building permit the City issued. The court found no substantial evidence a variance for ® | e,
Anderson's seven-foot setback would harm anyone, while remodeling the house would cost Anderson o ?«w
more than $6,000. Finding the City abused its discretion, the court ordered the City to issue Anderson a i

variance and an occupancy permit. The City appeals the judgment. 1

[1a] The City unmeritoriously contends the court improperly granted relief because Anderson did not
submit to the court the full record of the'administrative hearing before the city council or other evidence

hitp://www._jurisearch.com/newroot/case.asp?cmd=getdoc&Docld=5724&Index=D%3a%5... 11/9/2005
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sufficient to support the court's decision. Both parties attached to their pleadings portions of the
administrative record as permitted by Code of Civil Procedure section 1094.5, subdivision (a). The
City's answer admitted most of the significant facts. The court had adequate evidence before it to rule on
Anderson's petition.

The City contends the court erred in exercising its independent judgment upon the evidence because
denying a zoning variance did not affect any fundamental right vested in Anderson. [2] The court must
exercise its independent judgment where an administrative decision substantially affects a fundamental
vested right (Strumsky v. San Diego County Employees Retirement Assn. (1974) 11 Cal.3d 28,32 [112
Cal.Rptr. 805, 520 P.2d 29]). [3] Where "a property owner has performed substantial work and incurred
substantial liabilities in good faith reliance upon a permit issued by the government, he acquires a vested
right to complete construction in accordance with the terms of the permit." (Avco Community
Developers, Inc. v. South Coast Regional Com. (1976) 17 Cal.3d 785, 791 [132 Cal.Rptr. 386, 553 P.2d
546].) [1b] Here the City first claimed Anderson's house violated the specific plan ordinance after she
had completed her house in good faith reliance upon the building permit the City issued. Once she built

the house, her right was vested. The court properly exercised its independent judgment.

[4] The City contends the court erred in applying estoppel against the City because Anderson neither
pleaded nor proved estoppel. Where facts themselves constituting estoppel appear in the pleadings,
estoppel is adequately pleaded (N.C. Roberts Co. v. Topaz Transformer Products, Inc. (1966) 239
Cal.App.2d 801, 821 [49 Cal.Rptr. 209]). Here Anderson pleaded the City issued a building permit
under the general zoning ordinances requiring only a five-foot setback. She attached a copy of the
permit to her petition. Anderson also alleged the City refused to "consider the action of its agents in
establishing the violation of {Page 118 Cal.App.3d 661}which Respondent [the City] now complains."
The issue of estoppel was properly before the court.

[5] The City contends as a matter of law it cannot be estopped to deny a building permit issued in
violation of a zoning ordinance. A government entity may be estopped, however, where, as here, "the
injustice which would result from a failure to uphold an estoppel is of sufficient dimension to justify any
effect upon public interest or policy which would result from the raising of an estoppel.” (City of Long
Beach v. Mansell (1970) 3 Cal.3d 462, 496-497 [91 Cal.Rptr. 23, 476 P.2d 423].) Anderson built her
house according to the permit the City issued and did not violate the City's standard zoning ordinances.
Denying the variance would substantially harm Anderson, costing her more than $6,000. The court
specifically found Anderson's seven-foot setback created no "special problem for the area or adjacent
landowners." Moreover, the court found no evidence granting Anderson a variance would "create any
hardship on any other persons." These findings, coupled with the nature of the zoning violation involved
here, a two-and-one-half-foot setback encroachment, serve to distinguish this case from holdings that
estoppel may not be used to justify nonconforming uses, based upon building permits issued in violation
of existing zoning ordinances. (See, e.g., Magruder v. City of Redwood (1928) 203 Cal. 665, 673-674
[265 P. 806]; In re Application of Ruppe (1927) 80 Cal.App. 629, 637 [252 P. 746]; Chaplis v. County
of Monterey (1979) 97 Cal. App.3d 249, 258-260 [158 Cal.Rptr. 395]; Pettit v. City of Fresno (1973) 34
Cal.App.3d 813, 819-823 [110 Cal.Rptr. 262]; Millbrae Assn. for Residential Survival v. City of

Millbrae (1968) 262 Cal.App.2d 222, 246 [69 Cal.Rptr. 251]; Markey v. Danville Warehouse & Lbr.,

Inc. (1953) 119 Cal.App.2d 1, 6-7 [259 P.2d 19].) In the circumstances of this case, the court could
properly apply estoppel against the City. :

The judgment is affirmed.

Wiener, I., and Langford, J., concurred.

I

http://Www.jurisearch.com/newroot/case.asp?cmd:getdoc&DocId:S724&Index=D%3a%5 .. 11/9/2005



1 . [Civ. No. 22911.

Court of Appeals of California, Fourth Appellate District, Division One.
May 1, 1981.]

LEONA ANDERSON, Plaintiff and Respondent, v. CITY OF LA MESA, Defendant and
Appellant.

(Opinion by Brown (Gerald), P. J., with Wiener, J., and Langford, J., concurring.)
COUNSEL

Knutson, Tobin, Meyer & Shannon and John S. Meyer for Defendant and Appellant.
Thomas D. Parker for Plaintiff and Respondent.

OPINION

BROWN (Gerald), P. J.

The City of La Mesa (City) appeals a judgment granting Leona Anderson's petition for a
peremptory writ of mandate.

The City issued Anderson a building permit under the City's standard zoning ordinances
requiring single family dwellings be set back at least five feet from the side lot lines. As
allowed under the permit, one wall of Anderson's house was built about seven feet from
the side lot line. During construction the City inspected the house six times. Upon
completing the house Anderson applied for final inspection, but the City claimed a
specific plan ordinance required her house be set back at least 10 feet from the side lot
lines. The City did not grant Anderson a variance and would not issue her a permanent
occupancy permit unless she removed the portion of her house within 10 feet of the side
lot line.

Anderson petitioned the superior court for a writ of mandate. The court found Anderson
had a vested right in having her home remain {Page 118 Cal.App.3d 660}where built
because she relied in good faith on the building permit the City issued. The court found
no substantial evidence a variance for Anderson's seven-foot setback would harm anyone,
while remodeling the house would cost Anderson more than $6,000. Finding the City
abused its discretion, the court ordered the City to issue Anderson a variance and an
occupancy permit. The City appeals the judgment.

[1a] The City unmeritoriously contends the court improperly granted relief because




Anderson did not submit to the court the full record of the administrative hearing before
the city council or other evidence sufficient to support the court's decision. Both parties
attached to their pleadings portions of the administrative record as permitted by Code of
Civil Procedure section 1094.5, subdivision (a). The City's answer admitted most of the
significant facts. The court had adequate evidence before it to rule on Anderson's
petition.

The City contends the court erred in exercising its independent judgment upon the
evidence because denying a zoning variance did not affect any fundamental right vested
in Anderson. [2] The court must exercise its independent judgment where an
administrative decision substantially affects a fundamental vested right (Strumsky v. San
Diego County Employees Retirement Assn. (1974) , 32 [112 Cal.Rptr. 805, 520 P.2d
29]). [3] Where "a property owner has performed substantial work and incurred
substantial liabilities in good faith reliance upon a permit issued by the government, he
acquires a vested right to complete construction in accordance with the terms of the
permit." (Avco Community Developers, Inc. v. South Coast Regional Com. (1976) , 791
[132 Cal.Rptr. 386, 553 P.2d 546].) [1b] Here the City first claimed Anderson's house
violated the specific plan ordinance after she had completed her house in good faith
reliance upon the building permit the City issued. Once she built the house, her right was
vested. The court properly exercised its independent judgment.

[4] The City contends the court erred in applying estoppel against the City because
Anderson neither pleaded nor proved estoppel. Where facts themselves constituting
estoppel appear in the pleadings, estoppel is adequately pleaded (N.C. Roberts Co. v.
Topaz Transformer Products, Inc. (1966) , 821 [49 Cal.Rptr. 209]). Here Anderson
pleaded the City issued a building permit under the general zoning ordinances requiring
only a five-foot setback. She attached a copy of the permit to her petition. Anderson also
alleged the City refused to "consider the action of its agents in establishing the violation
of {Page 118 Cal.App.3d 661}which Respondent [the City] now complains." The issue
of estoppel was properly before the court.

[5] The City contends as a matter of law it cannot be estopped to deny a building permit
issued in violation of a zoning ordinance. A government entity may be estopped,
however, where, as here, "the injustice which would result from a failure to uphold an
estoppel is of sufficient dimension to justify any effect upon public interest or policy
which would result from the raising of an estoppel." (City of Long Beach v. Mansell
(1970) , 496-497 [91 Cal.Rptr. 23, 476 P.2d 423].) Anderson built her house according to
the permit the City issued and did not violate the City's standard zoning ordinances.
Denying the variance would substantially harm Anderson, costing her more than $6,000.
The court specifically found Anderson's seven-foot setback created no "special problem
for the area or adjacent landowners." Moreover, the court found no evidence granting
Anderson a variance would "create any hardship on any other persons." These findings,
coupled with the nature of the zoning violation involved here, a two-and-one-half-foot
setback encroachment, serve to distinguish this case from holdings that estoppel may not
be used to justify nonconforming uses, based upon building permits issued in violation of
existing zoning ordinances. (See, e.g., Magruder v. City of Redwood (1928) 203 Cal.




665, 673-674 [265 P. 806]; In re Application of Ruppe (1927) 80 Cal.App. 629, 637 [252
P. 746]; Chaplis v. County of Monterey (1979) , 258-260 [158 Cal.Rptr. 395];Pettit v.
City of Fresno (1973) , 819-823 {110 Cal.Rptr. 262]; Millbrae Assn. for Residential
Survival v. City of Millbrae (1968) , 246 [69 Cal.Rptr. 251]; Markey v. Danville
Warehouse & Lbr., Inc. (1953) , 6-7 [259 P.2d 19].) In the circumstances of this case, the
court could properly apply estoppel against the City.

The judgment is affirmed.

Wiener, J., and Langford, J., concurred.




any other acton that conceivably could
stay the entry of that judgment. Indeed,
It failed even-ip appeal the original denizl
of its motiod to amend Its pleadings to
include 2 claim for atiorneys’ fees. By
failing to file an appropriate motion within
the relevant time Limit, to say nothing of
failing to appeal from the underlying judg-
ment, the Port waived any claim to attor-
neys’ fees arising out of the original litiga-
tion, and therefore cannot recover them in
this new action? See Kong Enters., Inc. v,
E'state of Rishop, 229 F.34 877, 889-90 (9th
Cir.2000) (holding that defendants waived
rights to attorney fees by failing to file
Rule 54(b) motion within time limit after
entry of judg_ment). .

AFFIRMED.
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CONGREGATION ETZ CHAIM,
Plaintiff-Appellee,

V.

CITY OF LOS ANGELES,
Defendant—Appellant.

No. 02-56487.

United States Court of Appeals,
Ninth Circuit.

Arguedﬂand Submitted Aug. 7, 2008.
Filed June 16, 2004.
Background: Religious,congregation chal-
lenged city’s right to revoke building per-
mit. The United States Distriet Court for
the Central Distriet of California, Harry L.
Hupp, J., held for congregation, and city

appealed.

Holding: The Court of Appeals, Rawlin-
son, Circuit Judge, held that city was equi-
tably estopped from revoking permit.

2. Although the district courr dismissed on the
basis of res judicata, we affirm on these alter-
nate grounds. See Branson v, Nott, 62 F.3d

on permit.

Affirmed,
Aldisert, Cirenst Judgs, dissentad and
opinion.

]

ilg

g

L. Federal Courts e=778

Distriet court’s Interpretation of set.
tlement agreement is reviewed de novo,
though with due respect for distriet court’s
Superior perspective,

2. Zoning and Planning e=377

Under California law, principle of eg-
nitable estoppel prohibits governmenta]
entity from exercising its regulatory powey -
to prohibit proposed land use when devel.
oper incurs substantial éxpense in reason.
able and good faith reliance on some gov- -
ernmental act or omission so that it would
be highly inequitable to deprive developer
of right to complete. development " as pro- -
posed. -

3. Zoning and Planning e=465 v
Under California law, real estate de-

‘ veloper’s right to develop property pursg- - -
- ant to its proposed plans vests when: (1)

valid building permit issues and @) devel- i
oper performs substantial work and neurs -
substantial liabilities in good faith reliance

4. Zoning and Planning &468.1

Under California law, city was equita-
bly estopped from revoking building per-
mit it had previously issued to religious
congregation, pursuant to agreement set-
tling congregation’s suit challenging city’s
building permit requirements, onece con-
gregation had detrimentally acted in reli-
ance on permit, :

5. Municipal Corporations e=1918
Religious congregation satisfied terms _
of settlement agreement with city when it

287, 291 (9th Cir.1993) (“We may affirm the
decision- of the district court .o y basis
which the record supports.”).




ETZ CHATY

L0OS ANGELES

Iv. CITY OF

Cite 25 371 F.3d 112‘.‘ (9th Cir. 2004)

submitted building permit application to
cty building department and to deputy
city attorney who advised that department;
seitlement provision specifically requiring
submission of permit applications to city
controlled over separate provision general-
Iy requiring delivery of communications to
particular person in city planning depart-
ment.

6. Contracts &154

Under California law, court must give
reasonable and commonsense interpreta-
tion of contract consistent with parties’
apparent intent.

Claudia McGee Henry, Senior Assistant
City Attorney, Los Angeles, CA, for defen-
dant-appellant City of Los Angeles.

- Kathryn Davis (briefed), Susan 8. Azad

(argued), Latham & Watkins, Los Angeles,
CA, for pla.mtlﬂ‘-appellee Congregation Etz
Chaim.

. Appeal from the United States District
Court for the Central Distriet of Califor-
nia; Harry L. Hupp, Distriet Judge, Pre-
siding. D.C. No. CV-97-5042-HLH.

Before: ALDISERT®, TALLMAN, and
RAWLINSON, Circuit Judges. '

Opinien by Judge RAWLINSON;
Dissent By Judge ALDISERT. -

. RAWLINSON, Circuit Judge:

The controlling question in this case is
whether Appellant the City of Los Angeles
(the City) may revoke a building permit
issued to Appellee Congregation Etz
Chaim (the Congregation) authorizing ren-
ovations to a home owned by the Congre-
gation and used as a place of worship.
Because we agree with the district court

*The Honorable Ruggero J. Aldisert, Senior
United States Circuit Judge for the Third Cir-

that Congregation was entitled to rely o
issuance of the building permit by tn

ity, we AFFIRM the district cowrt’s or
der Lﬁpg the stop-work order issued b
the City.

L

- BACKGROUND

There is a long history of litigation be-
tween the City and the Congregation
The Congregation’s initial claim against
the City, filed in federal court in 1997,
alleged that the City’s building permit re-
quirements violated the Congregation’s
constitutional rights to the free exercise of
religion, freedom of speech, freedom of
association, freedom of assembly, and
equal protection; and violated the Fair
Housing Act. Eventually, most of the Con-
gregation’s claims were dismissed, but a
claim against the City under the Religious
Land "Use and Institutionalized Persons
Act of 2000, 42 U.S.C. § 2000cc, remained.
Before the district court ruled on the mer-
its of this claim, the parties entered into 2
settlement agresment (the Agreement),
which resulted in dismissal of the Congre-
gation’s remaining elaim. The - district
court retained jurisdiction over the matter
for the purpose of issuing any future or-
ders necessary to modify or terminate the
Agreement. :

After the Agreement was signed and the
Congregation’s ‘action was dismissed, the
Congregation submitted its renovation
plans to the City’s Department of Building
and Safety. The plans clearly and explicit-
ly described expansion of the existing
home from 3,400 square feet to 8,150
square feet. The Building Department
spent approximately three months review-
ing the renovation plans in conjunction

cuit, sitting by designation. »;.

~
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with the Agreement. As part of this pro-
cess, the Building Department - demanded
numerous changes to the plans, with which
the Congregation complied. An atiorney
in the City Attornev’s office who repre-
sented the Building Department also re-
viewed the plans and the Agresment, Af-
ter this review, the Building Department
issued a building and grading permit to
the Congregation, and the Congregation
promptly began work. as specified in the
plans.

Approximately one week later, apparent-
ly in response to complaints from neigh-
bors, the City issued a stop-work order,
giving notice that it intended to revoke the
Congregation’s building permit. The City
described the permit as having been issued
“In error or in violation of other provisions
of the code and condition [sic] are such
that the action should not have been al-
lowed” 1In response, the Congregation
filed a motion seeking enforecement of the
Agreement and lifting of the stop-work
order. The City countered with its motion
to enforce the Agreement and the stop-
work order. The district court granted
the Congregation’s motion, and denied the
City's. This timely appeal followed,

IL

DISCUSSION

A, Standgrd of Review

" [11 We review a district court’s inter-
pretation of a settlement agreement de
novo. See Botefur v. City of Eagle Point,
7 F.3d 152, 156 (9th Cir.1993). Where the
district court oversaw the extensive litiga-
tion giving rise to the settlement agree-
ment and approved the agreement, we re-
view the distriet court’s interpretation of
the agreement with due respect for the
district court’s superior perspective. Cf
Labor/Cmiy. Strategy Ctr. v. Los Angeles
County Metro. Transp. Auth, 263 F.3d
1041, 1048 (Sth Cir.2001) (“We must give
deference to the district court’s interpreta-

tion based on the eourt's extensive
sight of the [eonsent] decree from tha cop,.
mencement of the litigation to tha Clrran:
appeal”) {citation and internal Quotatiey

marks omitted).

B. Estoppel Ruling Against the City

The district cowrt essentially mled that
the Gity was estopped from revoking the
building permit it had previously issueq ¢,
the Congregation pirsuant to the Agrea.
ment. The district eourt expressly noteq
that the City’s objection to the size of the
building under construction “would have
made a fine issue for the court, with exee].
lent arguments on both sides, and wit}
[the] result not predictable, except for the
Jact that City approved the plans and js.
sued the building permit with Jull know.
edge of the terms of the settlement agree-
ment” (emphasis added).
court presumed that it would have had
Jjurisdiction to resolve the size dispute if
the dispute had arisen prior to issuance of . ..
the building permit and the ineurrence of
substantial expenditures by the Congrega-

tion in reliance upon issuance of the build- -.."- ',

ing permit. However, the district court
concluded that once the building permit
had issued and the Congregation had sub-
stantially relied upon its issuance by com-
meneing construction, the Congregation
acquired a vested right under California
law that eould not be revoked by the City.
The district court ruled that the City’s
issuance of the building permit represent-
ed its approval of the building project, size
and all. According to the district court,
the appropriate time for the City “to take
issue with the size of the remodeling was
during the. extensive and meticulous re-
view, including review of the agreement,
which preceded the issuance of the permit
and the expensive reliance on it by Con-
gregation.”

[2,3]1 The use of equitable estoppél to
resolve land use issues is well-developed in

07
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Califm'ma lav:’: “The principle of estoppel
_ prohibits ‘2 governmental entity from
';a-cjsing its regulatory power to prohibic
2 Proposed land use when a developer
. enrs substantial expense in reasonable
pd good faith reliance on some govern-
~ pental act or omission so that it would be
F pighly inequitable to deprive the developer
of the right to complete the development
a5 proposed.”  Zoigo v. Town of Ross, 70
calApp4th 309, 321, 82 Cal.Rptr.2d 642
- (Cal.Ct-App.1998) (citation omitted). A de-
veloper’s right to develop property pursu-
" ant to its proposed plans vests when: (1) a
 yalid building permit issues and (2) the
: " geveloper performs substantial work and
| jpeurs substantial liabilities in good faith
. peliance on the permit. See id. (citations
omitted).

. [41 The facts of this case provide par-
i . ticularly strong support for the Congrega-
- tion's estoppel argument. It is unrefuted
. that the Congregation performed substan-
tial work and incurred substantial Habili-
" ties in reliance on the permit. The record
~ reflects that prior to revocation of the
~ permit, the Congregation paid in excess of
$21,000 in permit fees and over-$15,000 for
demolition pursuant fo the renovation
plans approved by the City.
» The":C}ity argues that revocation of the
permit is. proper because the estoppel doc-
trine cannot immunize the Congregation
from compliance with current law as re-
flected in the Agreemenﬁ. However, ‘we
agree with the district court that the City’s
argument is significantly weakened by the
fact that the size of the building was clear-
ly delineated in the building plans that
were reviewed at length and approved by
the City. The issuance of a valid building

1. The dissent advances an argument that was
not made by any of the parties to this case—
that the settlement agreement '‘was tanta-

* mount 1o a deemed-approved conditional use
[permit.]”’ See Dissent at 1130-31. This po-

sentation that the Congregation’s plan
were in accordance with the iferms

greement. See Hock Invesiment Co. ©
City and County of San Francisco, 21
Cal.App.3d 438, 445, 283 Cal.Rptr. 686
(Cal.Ct.App.1989) (characterizing a build
ing permit as an implied promise-*that the
proposed use will -not be prohibited by . ..
the regulation in question™).

The City does not and cannot allege that
the Congregation engaged in fraud or act:
ed in bad faith in presenting its proposec

Lo
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- plans to the City for approval. In fact, the

City conceded at oral argument that the
Congregation submitted both the building
permit application and 'a copy of the
Agreement to the Building Department
and to the deputy city attorney who ad-
vised the Building Department. The City
simply ecannot dispute that it had ample
opportunity to review both the plans and
the Agreement before -granting the build-
ing permit. In view of these facts, we
would be hard pressed to find error in the
district court’s deecision to lift the stop-
work order.

C. Interpretation of the Settlement
Agreement

[5] The City’s second argument in sup-
port of the stop-work order is that the
Congregation failed to comply with the
Agreement when the Congregation sub-
mitted its permit application to the City.
Although the Congregation submitted the
application to the Building Department
and to the deputy city attorney who ad-
vised the Building Department, the City
maintains that the Agreement required
submission of the application to a specific
individual in the Planning Department,
Daniel Green.!

sifion is nowhere supported in the record, the
briefs, or the oral argument on behalf of the
parties. In short, the dissent seeks to bind
the parties to an agreement that not even they




To resoive this issue, we must consider
TWo provisions of the : t
graph VI and Paragraph XT.

Paragraph Vi of the Agreement is en-
titled “Use of 303 South Highland Avenue”
and specifically addresses the building per-
mit application process, requiring the sub-
mission of “any required plan and permit
application to the City ...” (emphasis add-
ed).

Paragraph XI of the Agreement is en-
titled “Form of Notice,” and provides in
relevant part: “Any notice, tender, deliv-
ery or other commumication pursuant to
this Settlement Agreement ... shall be
deemed to be properly given if delivered,
mailed or sent ... If to the City: Daniel
Green, Planning Department ...” (empha-
sis added).

The City contends that Paragraph XI
required submission of the Permit applica-
tion to Daniel Green, and the Congrega-
tion’s failure to comply with Paragraph XI
voided issuance of the building permit.

The district court rejected ihe City’s
argument, ruling that the Congregation’s
building permit application “was not a no-
tice, tender, delivery, or other communiea-
tion[.]” Rather, the permit application
Wwas a “plan or permit application separate-
ly referred to in paragraph VI(A) [and]
- required €0, be submitted to the City,”
‘rather than to a specifie individual. The
distriet court also pointed out the unlikeli-
hood that the City construed Paragraph
X1 to encompass the Permit application
given the City's failure to follow Para-
graph XT itself when processing the permit
application. Finally, it would have been an
asy matter for the City to require compli-
ance with Paragraph XI prior to issuing
the building permit, as it did with numer-
ous other issues that were addressed dur-

contend was made, hence use of the term

“tantamount.”
ion to address the settlement agreement that

We elect in the majority opin- -

ing the application process. This iz ey
cially true in light of the fagt that
Agreement was submitted with the permj;
application and 2 deputy city attornay pay.
teipated in the review of the application
having been provided with his own copy- of
the Agreement,

We agree with the district comrt that in
these circumstances, the buck stops with
the City. Because the N otice provision dig
not encompass the permit application, we
conclude that the Congregation complied
with the terms of the Agreement. The
Permit application was bresented and pro.
cessed in accordance with Paragraph VI of
the Agreement, which specifically eop-
cerned renovations to the property.

[6] There is little indication in the lan-
guage of the Agreement or in the actions
of the parties to support the City’s prope-
sition that the notice Provision was inteng-
ed to apply to submission of the building
permit application. “IClourts must give a
reasonable and commonsense interpreta-
tion of a contract consistent with the par-
ties’ apparent intent.” People ex el
Lockyer v. R.J. Reynolds Tobacco Co., 107
Cal. App.4th 516, 526, 132 Cal.Rptr.2d 151
(Cal.Ct.App.2003)  (internal quotation
marks omitted). A commonsense inter-
pretation of the Agreement indicates that
the Congregation was not required to sub-
mit its building permit application to Mr.
Green. The building permit application is
referenced elsewhere in the Agreement,
where the Congregation agrees to “take all
hecessary actions to restore the property
to [residential] use, including submitting
any required plan and permit application
to the City within ninety (90) days of sign-
ing this Settlement Agreement.” The City
more or less concedes that the Congrega-
tion complied with this requirement by

o
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was actually agreed upon by the parties and
approved by the court. :
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puilding offcials in order ¢
ing permit as required by state law” It
wowld have made little sense to require the
Congregation to submit iis plans 1o My,
Green, when it is undisputed that he had
no authority to approve the plans or o
grant a permit. The distriet court Jjudge,
who oversaw the litigation and settlemant
of this case, and who was Presumptively
familiar with the processes and procedures
of the municipality in which he sits, com-
mitted no error in rejecting the City’s
argument that the Congregation’s purport-
ed failure to comply with Paragraph X1
justified imposition of the stop-work order.

IIL

. CONCLUSION

The district court ‘did not err when it
applied equitable estoppel principles and
lifted the City’s stop-work order. The
Congregation’s permit application was re-
viewed and approved by the City and the
subsequent renovations were undertaken
_In reliance upon the issuance of a valid
bullding permit. A commonsense inter-
Pretation of the Agreement coupled with
an examination of the parties’ behavior
reflects that the parties did not intend that
the Congregation’s building permit appli-
cation be submitted to the individual listed
in the notice provision of the Agreement,

AFFIRMED. ..

P
ALDISERT, Circuit Judge, Dissenting:
I would reverse the judgment of the
district court and allow the City of Los
Angeles to revoke the building permit,
The building nermjt contravened
Angeles Municipal Code and the explicit
Imitations and directions of the Settle.

! ITY
2

ment Agreement entered into by the par-
“Ues after five years of administrative pro-
ceedings and litigation in federal and state
courts. Because the building permit was
- Invalig, T would hold that the distriet court

v. CITY

OF 1LOS i
Cite 2s 371 F.3d 1122 (9th Cir, 2002)

committed reversible error in applying the
doctzine of equitzbis estoppel agzainst the
Ciiy of Los Angeles. See Pettiit v. City of

Fresno, 34 Cal.App.3d 813, 824, 110 Cal
Rpw. 262 (Cal.CtApp.1978):  Swmith z
County of Santa Barbara, 7 Cal.App.4tt

770, 772, 9 CalRptr.2d 120 (Cal.Ct.App,

I. -

Prior to signing the Settlement Agree-
ment on September 27, 2001, the Congre-
gation Etz Chaim and the City of Los
Angeles engaged in extensive administra-
tive proceedings and federal and state
-court litigation related to the City Zoning
Administrator’s October 16, 1996 denial of
the Congregation’s requests for variances
and a conditional use permit. At the time
of the denial, the Congregation already
had been using the 303 South Highland
Avenue residence for worship services—in
violation of the Los “Angeles Municipal
Code—for approximately 18 months. Ad-
ditionally, the property’s large fence and
front-yard pavement, installed by a previ-
ous owner, violated the residentia] zoning
ordinance.

The Zoning Administrator denied the
Congregation’s application for a condition-
al use permit and requests for variance
because, among other conclusions, a house
of worship at 303 South Highland Avenue
would not “be in the best interest and
convenience of the overal] community and
its general welfare.” The Zoning Adminis-
trator cited concerns about inadequate
parldng, noise and incompatibﬂity with the
swrounding single-family  residential
neighborhood. The Board of Zoning Ap-
peals upheld the denial after adopting the
findings of the Zoning Administrator and
voicing an additional concern about poten-
tial traffic safety hazards at the site. The
City Council of Los Angeles sustained the
Board's action on July 8, 1567,

s
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The Congregation subsequently filed an
action in the United States Distrie: Court
for the Ceniral Distrigt of California, chal-

lenging the consututierality of the City's

gin
conduct. On June 1, 1998, the district
court dismissed without prejudice the Con-
gregation’s claim for administrative man-
damus so the Congregation coulq pursue
that claim in the California state courts.
In the meantime, the district court stayed
federal proceedings on the Congregation’s
other claims.

The Congregation thep filed a petition
for a writ of mandate in California Superi-
or Court. The California Superior Court
denied the ‘petition, concluding that there

Wwas substantial evidence to support the-

City’s findings that led to denia] of the
conditional use permit, In affirming the
Judgment of the Superior Court, the Cali-
fornia Court of Appeal concluded that the
City’s action was properly taken in fir-
therance of a compelling governmenta] in-
terest—namely, the preservation of single-
family neighborhoods.

- Following the conclusion of these state
court proceedings, the district court liffed
the stay of federal court proceedings, and
the Congregation filed a. Second Amended
and Supplemental Complaint for Declars-
tory and Injunctive Relief In addition to
reasserting its constitutional and statutory
claims, the Congregation contended that
the Religious Land.Use and Institutional-
ized Persons Act of-2000 (‘RLUIPA™), 42
U.8.C. § 2000ce et seq., provided a remedy
against the City’s permit denial. The
RLUIPA daim alone survived the City's
motion to dismiss, and the matter was set
for pretrial conference,

On September 27, 2001 the parties en-
tered into a Settlement Agreement Tfully
and completely disposing of the Congrega-
tion’s RLUIPA and other claims against
the City. The Settlement Agreement per-
mitted the Congregation to hold prayer
services at the 303 South Highland Avenue

5
the residential characier and architectyy,
-7t (2) double-pane windows mus; a
installed; (3) a Droper fence must be in-
stalled and maintained; (4) the Property
must be landscaped and the paverient ra.
Placed with a grassy lawn; (5) the Congys.
gation must not post signs or flyers on the
premises; and (6) the Congregation must
enforce certain Specified limitations on the
size, type and timing of gatherings angq
number of cars on the property. The Set.
tlement Agreement also required that the
Congregation submit to the City within 99

-days “any required plan and permit appli-

cation” to restore the Property to its gin-
gle-family residential use. Once the City
approved those plans, the Congregation
was bound to use its best efforts to com-
Plete construction in 4 diligent and timely

. mmanner.

The Settlement Agreement stated that
the district court would retain Jurisdietion
over both the subject matter and the par-
ties. Finally, the agreement included 3
“Form of Notice” provision, which re-
quired that a] communications made pur-
suant to the Settlement Agreement be
made in writing and delivered to the par-
ties’ representatives and their respective
counsel:

Any notice, tender, delivery or other
communication pursuant to this Settle-
ment Agreement shall be in writing and
shall be deemed to be properly given if
delivered, mailed or sent by wire or
other telegraphic communication in the
manner provided in this paragraph, to
the following persons:

If to [the Congregation]: Rabbi Chaim

Baruch Rubin, 303 South Highlang Ave- i~
nue, Hancock Park, CA 90036; with J
copy to Susan Azad, Esq., Latham and %

|
|




.- pses and variances.

o
¢
D
@
b
]
0
-
w3
c:>

:..W 3‘7-;;11‘

IJ- tO thg Lu
o Dena_:‘tz_ﬂcnu 201 North Fi .
" Los Angeles, CA 90012; with copy to

© Tayo A. Donooh, Deputy City Attorney,

" Ofce of the Los Angeles City Attorney,

. 200 North Main Street, Los Angeles, CA
90012
i Daniel Green has served for 11 years as
:A'-the Associate Zoning Administrator in the
..~ city's Department of City Planning. In
" that capacity, he has conducted hearings
.- and made discretionary, quasi-judicial de-
% terminations on more than 1,800 cases in-
= volving, among other matters, conditional
' Several dozen of
‘> these cases implicated properties in the
- City’s Wilshire Plan area where the 303
South Highland Avenue residence is locat-
ed.

At the time the parties signed the Set-
- tlement Agreement, the size of the resi-
" dence on the property was approximately
8,586 square feet, 20 percent larger than
the average house on the same side of the
street in that block. After the parties
executed the Settlement Agreement, the
" Congregation applied to the City’s Depart-
-" ment of Building and Safety for an “addi-
tion of 4,423 [square feet] to existing 2
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" . story residential house and addition of 330

[square-foot] 2-car attached garage to ex-
isting dweelling. Also remodeled [sic] the
entire exi§ting dwelling. Add 657 [square-
foot] loft to second floor.” The proposed
additions would more than double the size
of the house.

The Congregation neither submitted its
plans to Daniel Green nor notified him of
the proposal, but the Congregation did
furnish the Department of Building and
Safety with a copy of the Settlement
Agreement. On March 18, 2002, the De-
partment of Building and Safety issued a
building permit. On June 4, 2002, the
Congregation began remodeling the exist-

10N ETZ CHADM v.

Citeas 371 F.3¢ 1122 (3th Cir, -JCJ\

~r
va.

walls remained in-tact.

I do not accept the majority’s charac-
terization that “[a] commonsense inter-
pretation of the [Settlement] Agreement

‘indicates that the -Congregation was not

required to submit its building permit ap-
plicalion to Mr. Green.” Maj. Op. at
1126. The Congregation entered into the
agreement afier losing in its applieation
for a conditional use permit before the
Los Angeles City Council, the state trial
court, the state appellate court and—on
all of its claims but one—the federal dis-
trict court. A settlement is always a
compromise and this one was no excep-
tion. It is important to note that the
Settlement Agreement accomplished the
purpose sought by the Congregation in
its 1996 conditional-use permit applica-
tion—gaining official approval for proper-
ty uses then taking place in violation of
the Los Angeles Municipal Code—while
also securing concessions from the Con-
gregation to. address the City’s concerns
about parking, noise and incompatibility
with the surrounding neighborhood.
Specifically, the Congregation made
three concessions that addressed the con-
cerns expressed by the Zoning Adminis-
trator in denying the 1936 conditional-use
permit application. First, the Congrega-
tion addressed the Zoning Administrator’s
1996 concerns about noise and neighbor-

- hood disruption by agresing to install dou-

ble-pane windows, limit gatherings to day-
light hours, limit the number of people
who would gather at any one time and not
hold weddings, recepiions, banquets, fu-
nerals or fundraising and daycare activities
on the property. Second, the Congrega-
tion addressed the Zoning Administraior’s

G
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quate parking by
agreeing to limit the number of cars that
would be coming to the Property to six on
weekdays and zéro on the Szbbath and
High Holy Days. Finally, the Congregation
agreed to take steps to address the Zoning
Administrator’s 1996 concern about incorm-
patibility with the swrounding neighbor-
hood by restoring and maintaining the sin-
gle-family use of the property, including
submitting any requisite plans and build-
ing permit applications within 90 days to
the City.

The critical question Presented in this
appeal—and the one that divides this pan-
el—thus arises: Who or what agency in
the City of Los Angeles had sole authority
under the Municipal Code to decide wheth-
er the plans submitted in the Congrega-
tion’s 2002 building permit application met
the use conditions of the Settlement
Agreement—to wit, the property “shall be
- restored and maintained, including the res-
idential character and architecture”?

The Settlement Agreement’s “Form of
Notice” provision must be understood in
light of the concessions made by the Con-
gregation to address the Zoning Adminis-
trator’s 1996 concerns that led to denial of
the conditional-use permit application.
Applying the teachings of People ex rel,
Lockyer v. B.J. Reynolds Tobacco Co., 107
Cal.App.4th 516, 526, 132 Cal.Rptr.2d 151
(Cal.Ct.App.2003), the “reasonable and
commonsense 'ﬁterpretation” of the Settle-
ment Agreement is that it required - the
Congregation to contact M Green to
make the quasi-judicial determination of
whether building and remodeling plans
complied. with the agreement. Indeed,
such an interpretation is not only permissi-
" ble but is compelled by the terms of the
Settlement Agreement and the provisions
of the Municipal Code,

The Settlement Agreement did not ter-
minate a relationship between the City of
Los Angeles and the Congregation. The

1996 concern about inadeq
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- in the City’s R~1 zone.

~ed). The Code specifically grants authori-

an

agreement’s immediste effect g y
fold: (1) to terminate five vears of admiy,

1o
istrative and courtroom wrangling: ang (2
to provide divections as to the quantum 4 _;
physical change thai would be Pérmitteqy,
existing residence. The Settlement_'_{
Agreement specifically coniemplated an -
application for a building permit for the *
purpose of restoring@qe 303 South High.
land Avenue property to its sing,rle.femu]y
use. It cannot be controverted that the
Settlement Agreement was tantamount ,
a deemed-approved conditional use for the
Congregation to conduct activities on the -
303 South Highland Avenue property that
otherwise would not have been Permissiblg

Under the relevant provision of the Los.
Angeles Municipal Code, a conditional use -
is one of various specified “ases and activi:
ties [that] may be permitted in any zone,
unless restricted to certain zones or loea-
tions, if approved by the Zoning Adminis-
trator as the initial decision-maker. ...”
Los Angeles Mun.Code § 1224-W (6th

ty to the Zoning Administrator to allow, as
a conditional use, operation of churches in
E-1 zones.” Id. § 1224 W9, As a poten-
tial conditional use subject to approval of
the Zoning Administrator, operation of "
church in an R-1 zone is “not permitted by
right” Id § 1224-A. :

Like a conditional use permit under the
Los Angeles Municipal Code, the Settle-
ment Agreement, which was signed on be- o
half of the City by Associate Zoning Ad-
ministrator Daniel Green, allowed the
Congregation to use its Property ina wey .-}
not otherwise permissible under the Gity’s et
zoning ordinance. In the Settlement
Agreement, the Zoning Administrator 2 . %
lowed the Congregation to operate 2
church in an R-1 zone, much as the Zo%
ing Administrator might have done in 2
conditional use permit. This use was nok
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CONGREGATION B7Z CHADM v. CITY OF LGS ANGELES iig
Cite 25371 F.3d 1122 (th Cir. 2004)

1tcome o a,Eve—vear process that began

‘ongregaton applied for a con-
ditional use permit in 1996 Bacause the
Setilement Agreement had the effect of 2
conditional use permit, the provisions of
the Los Angeles Municipal Code relating
to building permit applications on deemed-
approved conditional .use sites are instruc-
tive here.

When a property owner has been grant-
ed a conditional use permit, the Los Ange-
les Municipal Code requires that any
building or remodeling plans be approved
not only by the Department of- Building
and Safety but also by the Zoning Admin-
istrator:

On any lot or portion of a Iot on which a

deemed-approved conditional use is per-

mitted pursuant to the provisions of this
section, new buildings or structures may
be erected, enlargements may be made
to exdsting buildings, and existing uses
may be extended on an approved site, as
permitted in Subsection L of this sec-
tion, provided that plans are submitted
to and approved by the Zoning Admin-
istrator, the Area Planning Commission,
or the City Planning Commission,
whichever has Jjurisdiction at the time,

The Zoning Administrator, the Area

Planning Commission, or the City Plan-

ning Cemmmission may deny the plans if

the Zoniftg Administrator or the Com-
mission finds that the use does not con-
form to the purpose and intent of the
findings required for a conditional use
under this section, and may specify the
conditions under which the plans may be
approved.

Id § 1224-M.1 (emphasis added).

The - Settlement Agreement. effectively
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allowed the Congregation to make 3 condi-

1. Los Angeles Business Journal Book of Lists
2003 Onlive, ar htipzy wWw.lébusiz;essjour—

tional use of the 303 South Highland Ave
nue property as 2 house of worship in as
R-1 zome. See id § 12.24-W 9 (stating
that the Zoning Administraior has authori.
ty to allow churches in R-1 zones). Any
building or remodeling plans proposed a?-
ter the Settlement Agreement should have
been submitted for approval to the Zoning
Administrator. See id § 1224-M.1. The
intent and purpose behind the Los Angeles
Municipal Code—that the Zoning Adminis-
trator must have an opportunity to deter-
mine whether remodeling plans conform
with the written findings supporting a con-
ditional use permit—apply equally to the
Settlement Agreement. Daniel Green
must have been given the opportunity to
review the Congregation’s building plans
to determine whether they conformed with
the concessions made by the Congregation
in the Written'Settlemez'lt Agreement.
Moreover, the Settlement Agreement
specifically required that of the 47,907 em-
ployees ! in the City of Los Angeles, one—
Daniel Green, who had the authority to

" conduct hearings and make discretionary,

quasi-judicial determinations—should re-
ceive all communieations from the Congre-
gation relating to execution of the Settle-
ment Agreement. Copies were to go to
the Deputy City Attorney who ostensibly
had handled the litigation being settled.
In any event, nothing in the record indi-
cates that a clerk in the Los Angeles De-
partment of Building and Safety had the
competence or authority to conduct hear-
ings' or make quasi-judicial decisions in
interpreting a conditional use agreement
entered into by the Department of City
Planning that settled five ‘years of litiga-
tion in state and federal eourts.

Accordingly, I do not believe that the
issue is even close. The Settlement

nal.com/tobollabj.hm.
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Agreement is 2 contract that limited the
extent of any renovation of the existing
residence and imposed 2 legal obligation
on the Congregation 1o notily Daniel
Green of any written communication there-
to, including a writien application for a
building permit. See Weddington Prods.,
Inc. v. Flick, 60 Cal App.4th 793, 810-811,
71 Cal.Rptr.2d 265 (Cal.Ct.App.1998) (stai-
ing that, under California law, “[a] settle-
ment agreement is a contract, and the
legal principles which apply to contracts
generally apply to settlement agree-
ments”). The Congregation is in breach of
the Settlement Agreement ? for bypassing
Mr. Green and the Deputy City Attorney,
even though a copy of the Settlement
Agreement was attached to the Congrega-
tion's building permit application. See
Jensen v. Traders & Gen. Ins. Co., 52
Cal2d 786, 345 P.2d 1, 6 (Cal1959) (“Par-
ties to a contract may contract on such
method of giving notice as they desire and
unless public policy is contraveried, the
coniract should be enforced as made.”)
(internal. quotation and citation omitted).

The Settlement Agreément did not allow
the Congregation free rein in its building
and remodeling plans. Rather, the Settle-
ment Agreement constrained and limited
the Congregation by requiring that the
“single family use of the property ... shall
be restored and maintained” To restore
is “to bring back to or put back into a
former or,original state.” Webster’s Third

. New International Dictionary 1936 (1966).
To maintain is “to keep in a state of re-

pair.” Id. at 1362. And to keep is “to

cause to remain in a given place, situation, -

or condition,” to “maintain unchanged,” or
to *hold or preserve in a particular state.”
Id. at 1285,

By applying for a building permit that
far exceeded the limitations of the Settle-

2. Idonot address the issue whether residents
of Hancock Park and neighbors of 303 South
Highland Avenue are third-party beneficiaries

. the: Congregay,
breached its impled covenant “not
anything which will deprive [the City7 o
the benefits of the conivaci” Harm o
Frasher, 181 Cal.App.2d 405, 417, 5 Cq)

t.A Br cirelm.

‘venting Mr. Green, the Congregation ge.

prived the City of the Congregation’s ey.
plicit assurance that it would adhera to the
concessions it made in the Settlemens
Agreement to address the City’s concerng
about parking, noise and incompatibility
with the surrounding neighborhood.

In light of these precepts, the distriet
court erred when it determined that the
Seftlement Agreement, which was tanta.
mount to a conditional use permit requir-
ing any building permit application to be
approved by the Zoning Administrator, did
not require the Congregation to give no-
tice to Mr. Green of the Congregation’s
application for a building permit.

II1.

. The district cowrt determined that the
Congregation acquired a vested right to
complete the renovations by virtne of the
Department of Building and Safety’s issu-
ance of a permit and the Congregation's
incurring of substantial expenditures in re-
liance on the permit. Accordingly, the
Congregation argues that the City can be
estopped from denying the validity of the
permit. We review the district court’s de-
cision whether to apply the equitable es-
toppel doctrine for abuse of discretion.
Santa Maria v. Pac. Bell, 202 F.3d 1170,
1176 (9th Cir.2000). In my view, abuse of
discretion is present here because the dis-
trict court committed legal error by view-
ing the building permit as a valid one.

Equitable estoppel does not operate to
prevent the government from revoking an

of this contract and thus entitled to breach

remedies. Fa
‘£ oy \
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o carefully considered zoning plans ..
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invalid building permit, “IThhe couris
have ... consistently concluded thai the
public end community interest in praserv-
ing the community paiterns established by
zoning 1aws outweighs the injustice that
may be ncwrred by the individual in rely-
ing upon an tnzralid permit to build issued
in violation of zoning laws.” Pettit, 34
Cal.App.3d at 820, 110 Cal.Rptr. 262 (em-
phasis In original). That is to say, al-
though equitable estoppel may apply
. ageinst the government in situations where

- there is an intervening zoning or legal
change, it will not apply where a permit is
merely issued in error. See id, at 819, 110

CalRptr. 262 (“[Als a matter of law the

City cannot be estopped to deny the validi-

ty of a permit or other representations

- respecting the use of property issued or

""", made in violation of the express provisions

ofa zoning ordinance.”),

I Petiitz, the City'of Fresno’s Planning
;'. * Department mistakenly issued a permit
-, for the conversion of a residential property

* to commercial use even though the munici-
~* pal code prohibited such use in that loca-

. ton.. Id Highlighting neighboring resi-
dents’ “protectable property and personal

. interest in maintaining the character of the

area as established by comprehensive and

LT
id at 823, 110 Cal.Rptr. 262, the California

,‘ - Court of Appal held that equitable estop-
-~ pel would not apply against the City be-

 cause the permit was invalid from the be-
ginning, 74 at 824, 110 Cal.Rptr. 262.
The court stated:

To hold that the City can be estopped
would not punish the City but it would
assuredly injure the area residents, who
n no way can be held responsible for
the City’s mistake. Thus, permitting
the violation to continue gives no consid-
" eration to the interest of the publie in
the area nor to the strong public policy

CONGREGATION ETZ CzaAmy
3d 1122 ($th Cir, 2002)

v. L . OF LOS ANGELES

Similarly, in Swmith o County of Saniq
Barbara, the Californiz Cowmt of Ar
held that the County was not estopped
from revoking a land use permit where it
issued the land use permit in error. 7
CalApp.dth at 772, 9 Cal.Rptr.2d 120.
Specifically, the County building depart-
ment issued a building permit authorizing
the installation of more microwave dishes
per antenna support tower than it properly
could under County zoning regulations.
Id. at 773, 9 CalRptr.2d 120. In refusing
to apply equitable estoppel, the court fo-
cused on the “point . .. that public policy
may be adversely affected by the creation
of précedent where estoppel can too easily
replace the legally established substantive
and procedural requirements for obtaining
permits.” Id. at 775, 9 Cal.Rptr.2d 120.
The government is not estopped from en-
forcing a pre-existing law. Id. at 776, 9
Cal.Rptr.2d 120. ‘

In accord are the teachings of Toigo v.

Town of Ross, 70 Cal.App.4th 309, 321, 82
CalRptr2d 649 (Cal.Ct.App.1998) (“In
California, the developer’s right to com-
plete a project as proposed does not vest
until a valid building permit, or its func-
tional equivalent, has been issued and the
developer has performed substantial work
and incurred substantial Habilities in good
faith reliance on the permit.”) (emphasis
added). . '

In the case at bar, the building permit
was invalid because it was issued without
authority and in violation of the Los An-
geles Municipal Code and the governing
Settlement Agreement._ I already have
concluded that the Settlement Agreement
required the Congregatiop to submit its
remodeling plans to Danie]l Green and

that the Congregation did not do so,
thereby breaching the terms of the Settle.-/?)

~‘=‘-—-
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ment Agreement and its implied covenani
of good faith. - Moreover, the Seitlement
Agreement was’ tantamount to a condition-

&l use permit under the Los Angeles Mu-

nicipal Code. The Code requires that
plans for changes o a deemed-approved
conditional use site must be “submiited to
and approved by the Zoning Administra-
tor...." Los Angeles Mun, Code § 12.24-
M.1 (ernphasis added). The Congregation
did not submit its building permit applica-
tion to Danie] Green.

Even without the notice problem, the
building permit would sti]] be invalid. Be-
cause the clerk in the Department of
Building and Safety lacked the authérity to
approve the plans, the teachings of the
Restatement (Second) of Agency (1958)
come inte play. Section 164 provides in
relevant part: “[AJn agent for a disclosed
or partially disclosed principal who ex-
ceeds his power in making an unauthorized
contract with a third person does not bind

. the principal... » Cf Terminiz Co. v,

Contractors’ License Bd, 84 Cal.App.2d
167, 190 P.2d 24, 27 (CalApt.App.1948)

“(holding that the language of a written

contract forbade a company’s agent from
making oral ‘representations to customers
beyond the terms of the contract itself).

Even setting aside the notice require-
ment that the Congregation failed to meet,

- the Congréggtion’s execution of the build-

ing plans reflected in the building permit
violated the specific limitations in the Set-
tlement Agreement. It is true that the
Settlement Agreement functioned as a

- conditional use permit to allow the Con-

gregation to operate a church in an R-1
zone. Tt is also true that the Settlement
Agreement contemplated changes, if ap-
proved by the Zoning Administrator, to
the existing structure at 303 South High-
land Avenue. It does not follow, however,
that the Department of Building and Safe-
ty had authority under the Settlement

Agreement and the Municipal Code to is- '

Ste 2 building permit thas allowed the
Congregation to destroy all but o eXtari.
or walls of the existing structure ang then
bulld 2 new structure more than doubje
the size of the original one. Tearing the
residence dovn and then building a ney
structure more than twice as large Simply
does not constitute restoring and malnta:m:
ing “[tThe single farfily use of the Property
-+ - Including the residential character ang
architecture.”

Because the permit was issued in vipla-
tion of the Settlement Agreement and the
Code, the City may revoke the permit.
Los Angeles Mun.Code $ 98.0601(a)(2)
(“The Department [of Building and Safety]
shall have the authority to revoke any
Permit, slight modification, or determina.
tion whenever such action was granted in
error or in violation of other provisions of
the Code and conditions are such that the
action should not have been allowed.”),
Equitable estoppel does not apply.

Here, the law did not change from the
time before the Department of Building
and Safety issued the permit to the time
when the City issued a stop-work order.
Like the ordinances in Pettitt and Swmith,
the Settlement Agreement predated the
issuance of the building permit and re-
mains in place beyond it Significantly, in
Toigo, the court stated;

Courts have yet to extend the vested

rights or estoppel theory to instances

Where a developer lacks a [valid] build-

ing permit or the functional equivalent,

regardless of the property owner’s detri-
mental reliance on local government ac-
tions and regardless of how many other
land use and other preliminary approv-

als have been granted. .
70 CalApp.4th at 322, &2 Cal.Rptr.2d 649.

The Congregation made an end-run

around the notice provision and applied for

a bullding permit that far exceeded the'
terms of the operational Settlement / gree-




ment. Applying equitable estoppel “wonld
sffectively nullify a strong rule of poliey,
adopted for the benefit of the public.”
Pertitc. 34 Cal.fpp.3d a: 819, 110 Cal.Rpir.
262 (internal quotations and citztHons omit-
ted).

Accordingly, I conclude that the Congre-
gation did not possess a vested right in
carrying through the renovations to their
completion. I conclude also that equitable
estoppel does not apply against the City
because the public and community interest
" in preserving the community patterns es-
tablished by the cavefully drafted Settle-
ment Agreement outweighs the injustice
that may be incurred by the Congregation
- in relying upon an invalid building permit.
The district court abused its discretion in
holding otherwise. ‘

For the foregoing reasons, I respectfully

dissent.
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Celestino SILVA-CALDERON,
Petitioner,

v.
John ASHCROFT, Attorney
General, Respondent.
No. 02-73474,

Um'te;dd States Court of Appeals,
"+ Ninth Circuit.
Submitted Feb. 9, 2004, *

Filed June 16, 2004.
Background: Alien petitioned for judicial
review of denial of application for cancella-
tion of removal, based on immigration

Judge's refusal to grant continuance or to
Issue. subpoena to compel witness’ attend-
anee.

*This papel unanimously finds this case suit-
able for decision without oral argument.

SILVA-CALDERON
Cite 25 371 F.3d 1135 (9th Cir. 2004)

JHCROFT 113:

i

J1

Holding: Withdrawing its prior opinion,
358 F.3d 1175, on motien for rehearing,
the Court of Appeals, Gould, Cireuit
Judge, held that, where certifiag adminis-
trative record was incomplete, and it wa
unclear whether the Board of In rgration
Appeals (BIA) had considered a byief filed
by alien which was not reflected on admin-
istrative record, Cowrt of A ppeals would
not reach merits of alien’s procedural due
process claims, but- would remand to the

BIA to address these issues.
Remanded.

(V¥

n

+

4

Aliens ¢=54.53(6)

Where certified administrative record
was incomplete, and it was unclear wheth-
er the Board of Immigration Appeals
(BIA) had considered a brief filed by alien
which was not reflected on administrative
record, Court of Appeals would not reach
merits of alien’s procedural due process
claims, regarding whether immigration
Jjudge should have continued hearing and
granted subpoena, but would remand to
the BIA to address these issues; issues
were within the BIA’s core competence.

Timofhy M. Greene, Puyallup, WA, for
the petitioner.

Patricia L. Buchanan, U.S. Department-

of Justice, Civil Division, Washington;,
D.C., for the respondent. :

On Petition for Review of an Order of
the Board of Immigration Appeals.

Before D.W., NELSON, FISHER, and
GOULD, Cireuit Judges.

iy
#

Fed. R.App. P. 34(a)(2).




Lic. # 426306

Bobcat Rain Gutters Inc.

953 Huber St., Grover Beach, CA 93433 (805) 489-6835 * 800-606-7246 * FAX (805) 481-4480

ESTIMATE and PROPOSAL

T

Bonded, Insured .
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Fax or mail

If Rock Roof:

1f Tile Roof: Roofer needs to leave flashing out 1/4" on eaves where gutters are to be installed. Gutters need to g
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a signed copy by

Owner may need to have roofer reseal gravel siop seams.

not responsible for broken tile.

A late payment charge of two percent (2%) per month will be added on all accounts that are
twenty-four percent (24%) per annum. In the event of any legal action in connection with t
attorney’s fees and court costs including lega

operative provisions which are set forth on the

provisions set forth therein.

If this contract is in excess of $500, “You as owner or tenant have the right to require the contractor to have a perfo
You, the buyer, may cance! this p:ansaction at any time prior to the t

Accepted

to set up job. Ehis bid good for 15

REVERSE side hereof, Buyer acknowledges having received and read the REVER

i

3

e Date
CUSTOMER'S SIGNATURE

his con
| fees incurred in any supplementary proceeding

e

s

Salesman Date

days.

o on 2nd story eaves before 1st story roofs are done: if not,

rmance and payment bond or funding cor
hird business day after the date of this transaction. (See reverse side.)

outstanding more than thirty (30) days after billing date. Annual percentage rate is

tract, either for collection or on other grounds, buyer shall be obligated to pay all

s necessary to recover payment of any amounts due to contractor. This contract includes

SE side of this contract and agrees to all of the
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11-9-05

Planning Commission
County of SLO

County Government Center
San Luis Obispo, CA 93408

Dear Commissioners:

| am responding to a notice we received about a variance request to allow the
enclosure of the setback on the home at 1560 Strand Way, Oceano.

My husband and | built our home at 1630 Laguna 27 years ago. | am very
familiar with all the properties in the beach area. All the homes are very close
together, the lots are 30" wide, with 3' setback on each side. This particular
owner has illegally enclosed his 3' setback and created a living area where

the walkway and access to the house should be. This creates a very dangerous
situation should a medical or fire emergency arise. There is no way

the firemen could get into the house, especially the upper story.

| ask that you deny this request. This enclosed patio should be put back the
way it was when the house was buiiit for the protection and safety of everyone
living in the area.

Thank you.

O mege W
Lori J. Andg)lo Jd

1630 Laguna
Oceano, Ca. 93445

3




November 10, 2005

San Luis Obispe County
Planning Commission

County Government Center
San Luis Obispe, CA 93408

Re: Variance request DRC 2004-00224
Parnel - 1560 Strand Way, Oceano

Dear Planning Commissioners:

We are the homeowners directly to the south of 1560 Strand Way and are
requesting a denial of the above request for a variance.

We have enclosed pictures of the two properties showing the illegal structure
on the wall that is on the property line.

Exhibit A- picture 1- shows the roof on the wall extending the length of the
property. The wall is a single brick wall with windows supporting a tile roof. There
is no access to the residence because the 3' setback is enclosed. All runoff

from the roof runs directly onto our property. In the event of fire, there is no
access to the residence.

Exhibit B- picture 2- shows the view from Strand Way. There is only 3' between
the homes, that being the setback at 1590 Strand Way. The homes in Oceano
Beach are built on small lots and the 6' that is normally between the homes is

an absolute necessity.

This structure constitutes a safety hazard, affecting the health and welfare of
surrounding property owners and is also a trespass and a nuisance to our

property.

We respectfully ask that you deny this request.
Thank you. '

Sipcerely, ﬂ

Linda Austin

Glenda, Jim, Laurie Guiton
1590 Strand Way

Oceano, CA




West side looking towards Strand Way. Parnel, 1560 Strand on the left. What
should be the party wall on the preperty line, is a brick wall with windows and a
tile roof connecting the house to the wall, enclosing setback and access to the
residence. All runoff from tile roof goes directly onto neighbor property, all access
to the Parnel residence on this side would have to be from neighboring property.

EXHIBIT A - PICTURE 1
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From Strand Way. Note 3' setback on Guiton, 1590 Strand Way. There is no |
setback on Parnel, 1560 Strand. All access to the exterior of 1560 Strand Way
would have to be from the neighboring property.

EXHIBIT B - PICTURE 2
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11-8-06

Planning Commission
County of SLO

County Government Center
San Luis Obispo, CA 93408

Dear Commissioners:

I am responding to a notice we received about a variance reguest to allow the
enclosure of the setback on the home at 1580 Strand Way, Oceano.

My husband and | built cur home at 1630 Laguna 27 years ago. | am very
familiar with all the properties in the beach area. All the homes are very close
together, the lots are 30 wide, with 3' setback on each side. This particular
owner has illegally enclosed his 3' setback and created a living area where

the walkway and access to the house should be. This creates a very dangerous
situation should a medical or fire emergency arise. There is no way

the firemen could get into the house, especially the upper story.

| ask that you deny this request. This enclosed patio should be put back the
way it was when the house was built for the protection and safety of everyone
living in the area.

Thank you.

] .
Sl Qe Qugellsr

Lori J. Angélio
1630 Laguna
Oceano, Ca. 93445




November 18, 28605

San Luis Obispo County
Planning Commission
County Government Center
San Luis Obispo, CA 93408

Re: Variance reguest DRC 2004-60224
Parnel - 1560 Strand Way, Oceano

Dear Planning Commissioners:

We are the homeowners directly to the south of 1560 Strand Way and are
requesting a denial of the above request for 2 variance.

We have enclosed pictures of the twe properties showing the illegal structure
on the wall that is on the property line.

Exhibit A- picture 1- shoews the roof on the wall extending the length of the
property. The wall is a single brick wall with windows supporting a tile roof. There
is no access to the residence because the 3' setback is enclosed. All runoff

from the roof runs directly onto our property. In the event of fire, there is no
access to the residence.

Exhibit B- picture 2- shows the view from Strand Way. There is only 3' between
the homes, that being the setback at 1590 Strand Way. The homes in Oceano
Beach are built on small lots and the 6' that is normally between the homes is

an absolute necessity.

This structure constitutes a safety hazard, affecting the health and welfare of
surrounding property owners and is also a trespass and a nuisance to our

property.

We respectfully ask that you deny this request.

Thank you.

Sinéerely,
L sds M T
inda Austin

Glenda, Jim, Laurie Guiton

1590 Strand Way

Oceans, CA




f si eoking towards Strand Way. Parnel, 1560 Strand on the left, What

should be the party wall on the property line, is a brick wall with windows and a
tile roof connecting the house to the wall, enclosing setback and access to the

residence. All runoff from tile roof goes directly onto neighbor property, all access
to the Parnel residence on this side would have to be from neighboring property.

EXHIBIT A - PICTURE 1






