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MEMORANDUM

CONFIDENTIAL ATTORNEY - CLIENT COMMUNICATION

TO: Dan Dow, Bistrict Attorney, County of San Luis Obispo
FROM: Martin and Paul R, Coble, Law Offices of Jones & Mayer
DATE: June 16, 2015

SUBJECT: Time Off For Deputy District Attorneys Who Serve On-Call Law Enforcement
Assistance

QUESTION POSED

You seek our legal opinion and advice as to whether in your capacity as District Attorney you
have authority to continue providing the described time off as a quid pro quo for DDAs serving
the important public safety duty to provide on-call assistance to law enforcement agencies
(search warrant review, investigative assistance, etc.)?

SHORT ANSWER

You have the authority as a department head, pursuant to County Code § 2.44.110, to arrange
individual employee's workdays or workweeks so as to provide for the proper function of your
department at such hours and times as may be deemed necessary.

As the described on-call procedure, including the provision of offsetting time off, did not alter
the fixed compensation of the concerned DDAs, it can fairly be seen as an adjustment or
rearrangement of workdays and workweeks as set forth in § 2.44.110.



FACTS

L We understand the relevant facts 10 be as follows Pieasc Eet us know rmmedlately 1f we have..f_"_? I
R 'Ennsstated or omitted any relevant fact as a change in the facts could alter the legal conclusion, =~
" For some 30+ years the Office of the District Attorney has followed a practice whereby tenured =~

o deputy dtstrlct attorneys (DDA) have been aSSIgned ona mtatmg ba31s to be on call to provide -

~ooff hours a551stance to 1ocal Iaw enforcement pnnmpally pertalnlng 1o urgent search or arrest R S
B .-_Warrants L R R ) _ | SRR

B '_"l’DDAs are salar1ed employees and have no provzsmn in therr labor agreement for recerpt of RN

L compensatory equivalent time off (CETO) for working extra hours Thls is codlﬁed in Artlcle 8 B S i
SR §8 I of the1r Memorandum of Understandmg (MOU) as follows S

_ f' 8. _l The partzes acknowledge that Umt members are professzonal attor neys who
. in the course of their duties, are not subject 1o defi ned working hours. Itis =
U expressly acknowledged that management may determine the. days and. hours o jf i

" during which Unit members shall be required to work and notwithstanding any
" other provisions of law, Unit members shall be deemed to work 40 hours per.

- week, if certified by the. District Attorney. As Fair Labor Standards Act (FLSA)
S ;Regulatlons state, the special publrc—sector rule based on prmczples of public. _

o accountability” involves the concept that : 'the use of, publzc funds should always be.:

i in the public, interest’ and that 'public employees should not be paid for time they

.. do not work’, unless it is time otherwise guaranteed fo umt members such as- -

R vacaaon, aa’mznzstratwe or personal leave e AR

: However the long standmg practlce codlﬁed 1n the Ofﬁce handbook is as follows |
RS :: COMPENSATORY T IME OFF
'._Attorneys who have saecessfally completed probatzon shall be placed on the Search '_ :
- Warrant. Duty list, a rotation consisting of a two (2) week period of 24 hour on—call

e : avazlabtltty to law enforcement Jor legal advice. In exchange for parnczpaz‘mg on -
- Search Warrant Duty the attorney shall recezve a compensatory day oﬁ’ every 6 weeks

| It is our understandmg that th13 accrued trme must be used or. lost 1t is not subject to bemg' _. . .
i '_cashed out or otherwrse converted to compensa‘non in the form of dollars pa1d i

5 ::The County Audltor received an anonymous “Whlstle Blower Hotllne report of thts practlce ;_-: S
By memorandum dated Aprll 8, 2015, the Audltor 1ssued a 1eport to the County Admmlstratwe Sl

| “Officer (CAQ), County Counsel, and the County Human Resources Director, concluding that as S

- this practice was not part of any. compensanon scheme approved by the Board of Supel‘VISOI‘S g: 8

- _-(Board), 1t was unauthorrzed and shoutd cease,




ANALYSIS

_"_'.It is well settled that the Board of Superv1sors shall prowde for the numbe1

..:'.':_:"ffcompensatron tenure, aPPOmtment and conditions of employmen1t of county. employees Vdts, R
“.“in all likelihood, this statute upon’ whtch the County Aud1t01 rehed for. the concluswn expressed [
A .j._:ﬁln the Apnl 8, 2015 memorandum L | i (ORI )

(R _Were a dlstuct attorney to have f01 example de01ded to prov1de wrthoat approval of the board

“oooof superv1sors ‘some bonus pay to certam DDAs over and. above board prov1ded compensahon,
" this would be an ultra vires act on the part. of this hypothet1cal district attorney. : But thls is not
PO _what is happemng n San Lms Oblspo County w1th tlus actual Drstuct Attorney

" s What is occurnng here is an adjustment of workmg days or workmg weeks to account for work B 5
S _performed at any another time. As such, th1s does not result in any extra pay. for the concerned_ SR

.. DDAs; their salaned compensatton remains unchanged ‘Nor does it detract from the objeetlve L

. " as set forth in §8.1 of their MOU, that as public servants they work at least 40 hours a week. g
- Instead, because. they work off hours 11m1trng their activities so as to be ready and fit to ptovxde_ S

' the described . law enforcement assistance, their. workmg hours. are adjusted in an amount = -

) -'equrvalent to one e1ght h0u1 day for eve1y srx weeks ThlS isa ratlo of one hour adjustment for__ 5 ROHE

S o :evel‘y 5 25 hours of on-call service.

L prov1ded by the Board does not change

o _:'DA’s Act10n Authonzed hy County Code S

ke .’_1esealch we noted the ptowsmns of County Code § 2. 44, 110 Thrs sect1on reads as follows

._As a consequence of provrdmg thts pubhc servrce the compensatxon of the concemed DDAs as : _:- S

i Afte1 revrewmg the MOUS aud other correspondence as well as conductrng our own legal

s _ '._(a) E1ght hours shall const1tute a workday for all full~t1me employees _
R (b)) Forty hours shall const1tute a workweek for all full-time employees

Ci(e) Nothmg contamed in this chapter shall be construed to prevent the boatd o
- of supervisors or department heads from so arranging individual employee S 3_ L
_ workdays or workweeks so as to prov1de for the proper 1 function of departments at
S fﬁsuch hours and times as may be deemed necessary; prov1ded that the provisions -
- -of subsections (a) and (b) of this section and Sections 2,44, 030 and 2.48.050 are
. fully complied with, except as pr0v1ded in subsectwns (d) (e) and (t) below '_ i
= }'(Emphasw added.) - RS - :
S(d) - Subsectlons (a) and (b) of thlS sectron shall not apply to employees who
. have been des1gnated as salary basis employees within the meaning of the Tair -
S+ Labor Standards Act to the extent that such employees are not Sllb_] ect to deﬁned
i _'--"workmg hours SRR : : o . .

1Govt Code §25300 - s




e Subsect1ons (a) and (b) of thls seotton shall not appiy to employees who are ﬁre
SR personnel or to employees on apptoved flexible workweeks i S
77 (f) " Those county employees in employee orgamzatrons w1th executed MOU' i
SIS authonzmg flexible workweeks, may request then department head to schedule them to
" work a flexible workweek. Such a request, and any department head approval, shall be
~r made on such forms as may be prov1ded by the county; and if approved, shall be
RN forwarded to the per: sonnel department and auditor's office. A flexible. workweek shall be

o o deﬁned as any workweek other than as p10v1ded in subsectlons (a) and (b) of th1s sect1on s =

_ Nothmg contamed in thrs sectton shall be construed as grantmg a rlght to a L
o -_'_ﬂex1ble workweek. Department heads shall retain the discretionary ‘authority to arrange o
. an individual employee's workday and workweek as authorized by this code, and to.

i ’approve requests for flexible workweceks, as well as to terminate a flexible. workweek

SRR schedule, Department heads shall also have the authonty to. schedule an employee ‘to ; i
o work a ﬂex1ble Workweek prov1ded that any advance notrce requ1red by an MOU is ﬁrst RSN

S glven

& _'.-'.'_We note in partlculat subd1V131on (c), Whlch authorlzes a department head here the Dlsttlct 3 s
~“Attorney, to adjust wmkrng days ‘and working weeks as opetatlonaliy necessary, provrded that

: : overtime procedures (§2.44.030) and payroll periods (§2.44.050) are respected.: We further note S
0 that the requirement of subdivision (a) of §2.44.110 that a ‘work day comprise eight hours of ST,
~service if offset by the reference ‘with subdrwsron {c) to the. exclusmn of salaued employees s

o “found in subdivision - . “And, ‘we nofe, ‘the provisions of 'subdivision (b) that a- work week 1s_ -

Y e omprtsed Of 40 hOlllS worked but ﬁnd ﬂllS also offset by the reference to subdmsron (f)

i "-_:Thus, §2 44 110(0) ploVIdes the authorlty for a department head such as the Dlstuct Attomey to i

LT .so [arrange] individual employees workdays or Workweeks SO as. to provrde for the ptoper o
SR _functron of depattments at such hours and times as may be deemed necessary ” That is premsely_ RS
o what the cuuent Drstr1ct Attorney and hrs predecessors over the past three decades have been L

':-_'_'domg . BRI L S . -

Past_ Pra_ctrce S

' :Th'e're is also a 'le'g"itlmatel questlon of the 'ex.tstence here'of a 'pa"st' praotlce as that tertn is 'uSed in - L

labor relations.  “To ‘be -binding a past practice . . . “must be (1) unequivocal; (2). clearly HE

~ enunciated and acted upon; and (3) readily ascertainable ‘over a reasonable period of time as a S
fixed ‘and. estabhshed practice. accepted by both parties. The Cahforma ‘Public Employment.. o

i “Relations Board has . .. described a valid past practlce as one that i is regula1 and consistent' or

n2

'historic and. accepted' . ."2 " And, ‘a change in the status quo through a departure from_"_ P
. established past practice tnggers the duty to ﬁrst meet and confer in good fa1th wrth the SERSEE
S concermng employee orgamzatron DR

B :2 (Callforma State Emplovees Assomanon SEIU Local ]OOO (2002) PERB Dec No SA CO-237 S)

. :_' Here, We are. glven to understand that the procedure has been n p]ace for over thlrty years and - i N
__'that it has even been codlﬁed in a Department or. Ofﬁce handbook It thus is. “readtly S

| 3 Rlversrde Sherlft‘s Assn v, Countv of Rrversrde (2003) 106 CaI App 4th 1285 1290




o accepted o

:Of comse ‘one mlght argue that the partres to such a past practzce must be ofﬁc1als or ent1t1esl A Sk
L ith ‘the authority to implement the ‘practice in question and since compensation is a Boald R
o -'r_.'_prerogatwe and the Board ‘does not appear ‘to have been party to the instant past practice, Gt
R _""carmot be bound to this. pract1ce ‘However, while. the Board may. not have been aware of this =~

o - practice . until lately informed of -it, ‘the- Board had exercised its. authorlty by delegating to

g concerned wrll be fully mformed as to thrs very sensrble operat1onal procedure R

department heads the authorrty under County Code §2.44, 110 to cngage in the now challenged _ Rt

_'}:';ascertamable over a reasonable peuod of t1me and is | regula1 and conssstent' Or 'h1storlc and DI

. ~practice of “ ..+ .50 arranging individual employee's wmkdays or workweeks 50 a8 10 prov1de Do
R }for the prope1 funcuon of depa1tments at such hours and trmes as may be deemed necessary

o .Thus, a departrnent head here the Dlstrrct Attomey, would have been a party w1t11 the authorrty_ R

o -':_':to estabhsh ﬂ’llS past pract1ce

CONCLUSION

L ;We ﬁnd that the descnbed practlce was wathm the authorlty of tlus Dlstuct Attorney and hlS R
- predecessors over, the past three - decades ‘Still, that the practice is authouzed by the. County
- Code.does not- necessamly mean that there nught not NOW be an opportumty to claufy the.

[ .authorrty of a Department Head to take such actlon when 01rcumstances such as those wrth R

| ':'."'_DDA’S on call ex18t

._Therefore, although rt is not necessary, it Would not be mapproprrate for the Boatd the Dlstrlct_ffE - '
- Attorney, and the San Luis Oblspo County Government ‘Attorney's Union to work togetherto - = .
_ratlfy this process by side letter or as an element of the MOU, In that way, gomg forward for all s _' NP

. 4 California State .Empl_ove_es Association, supra.




