COUNTY OF SAN LUIS OBISPO

AUDITOR © CONTROLLER ® TREASURER ® TAX
COLLECTORe® PUBLIC ADMINISTRATOR

TO: DAN DOW, DISTRICT ATTORNEY
/ D

FROM: JAMES P. ERB, CPA, AUDITQR-CONTROLLER-TREASURER-TAX COLLECTOR-

PUBLIC ADMINISTRATOR /t,/ ¢/

L

DATE: MAY 5, 2015

SUBJECT: FOLLOW UP OF CONFIDENTIAL WHISTLEBLOWER COMPLAINT 121179945,
SEARCH WARRANT DUTY COMPENSATORY TIME

As you are aware my office received a Whistleblower Hotline complaint alleging an informal
time reporting system in the District Attorney’s Office whereby District Attorney staff members
received up to nine days of compensation time per year without the legal authority for the paid
time off. We investigated this complaint by interviewing department staff and reviewing payroll
records for calendar year 2014 and calendar year 2015. Our investigation led to the conclusion
that the practice of unsanctioned compensatory time off (CTO) was offered to the Deputy
District Attorney’s (DDA).

Your response dated April 9, 2015 acknowledged the practice existed and assured me that the
practice had been stopped. My responsibility as Auditor-Controller is not only to stop the
unsanctioned practice but to also ensure County assets are protected and employee time is
reported accurately and within the guidelines of legal practice. As a standard practice, when we
find time recording errors for any employee we correct the timecards with the appropriate
coding. As such, I am ethically bound to adjust the Deputy District Attorney’s (DDAs) timecards
for time they reported as normal working hours (work code 10) on those days they were
actually off using unsanctioned CTO. I am planning to adjust this current fiscal year only since
as we go back further we encounter more issues with employees who left County employment.
I am attaching a schedule of the adjustments that need to be made. I will instruct my staff to
replace the work code 10 with personal hours, administrative hours, and vacation hours in that
order. I am basing my calculations on the records provided by your office. If an employee
does not have enough vacation time we will allow them to carry a negative balance until future
earned vacation time offsets any negative balances. I understand that vacations may be
planned and not everyone will have the surplus balances for a onetime adjustment. If some
staff need a type of installment plan we can work with them as long as all adjustments are
complete in a timely manner.

This is an unfortunate situation as I do believe many of the DDAs assumed the CTO was a
sanctioned practice. However, we have had other situations when an employee or citizen
received compensation they were not entitled to through no fault of their own. Regardless of
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the reason, we always correct the timecard or other process to right the error without assigning
any blame.

You mentioned to me that there were times when employees signed up for a CTO day but
ultimately their work schedules did not allow them to take the day off. If you have employees
in this situation please have them identify the date, provide evidence of work (e-mail, notes,
court appearance), and a signed statement that they actually worked that particular day. I will
then give them credit for being at work.

You personally used one day or 8 hours of CTO on October 31, 2014. You received a cash
payout for vacation when you assumed the elected DA position. If you had used vacation time
instead of CTO your vacation payout would have been 8 hours less. Since you no longer accrue
vacation time you will need to repay the 8 hours. Holly Morgan (781-5042) of my office can
work with you to determine a repayment schedule.

I will instruct my staff to make the adjustment in the payroll cycle beginning May 24, 2015
based on the schedule below. If employees want to establish some type of plan where time is
not changed all at once have them contact Holly Morgan (781-5042) by May 8, 2015. Please
feel free to contact me if you have any questions.
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Employee | Employee | Personnel | Available CTO used | Leave
Last First Number Vacation, from July | Balance
Name Name Admin., and | 1, 2014 to | after
Personal present - | adjustment
Leave amt to be
Balances adjusted
203.28 =12 131.28
238.56 -40 198.56
112.94 -48 64.94
115.12 -80 35.12
63.32 -54 9.32
154.68 -56 98.68
68.96 0 68.96
255.34 -40 215.34
320 -48 272
220.68 -64 156.68
96.26 =56 40.26
295.97 -56 239.97
101.16 -64 37.16
] 140.46 -64 76.46
235.84 -48 187.84
] - | 61.83 -40 21.83
[ ] ] 05 -64 39.52
i 202.64 48 154.64
" | 179.0 56 123.10
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Employee | Employee | Personnel | Available CTO used | Leave

Last First Number Vacation, from July | Balance

Name Name Admin., and | 1, 2014 to | after
Personal present - | adjustment
Leave amt to be
Balances adjusted
302.26 -48 254.26
360 -24 336
255.96 -56 199.96
44.43 -64 -19.57
25.8 -40 -14.20
282.08 -64 218.08
99.68 =72 27.68
47.42 0 47.42
300.24 -64 236.24
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: *Confidential: your letter dated May 5, 2015
o Dan Dow to: Jim Erb 05/18/2015 05:48 PM

James P. Erb, CPA
Auditor, Controller, Treasurer, Tax Collector, Public Administrator
County of San Luis Obispo

May 18, 2015
Dear Jim,

I'hope that this note finds you well. | am writing to formally respond to your letter dated May 5, 2015
regarding "follow up of confidential whistleblower complaint 121179945, search warrant duty
compensatory time."

Your letter to me indicated that you have concluded that you are "ethically bound to adjust the Deputy
District Attorney's (DDAs) timecards for time they reported as normal working hours (work code 10) on
those days they were actually off using unsanctioned CTO." You indicated that it is your intent to
essentially deduct hours of personal, administrative, or vacation time from the DDAs existing leave
balances in order to recoup the amount of "unsanctioned CTO." This amounted to variable amounts of
time ranging from 24 hours to 80 hours and affected 26 DDAs.

It is my understanding that County Counsel has requested a legal opinion or guidance from outside
counsel regarding your proposed course of action and the potential legal impacts such action could have
on the County. Given the fact there is apparently no written guidance yet received from outside counsel, |
am requesting that you consider either temporarily rescinding your original letter of intent for the time
being or provide other relief from the deadlines that you specifically outlined. As you know, on the date |
received the letter from you, | was admitted into the hospital and remained out of the office for remainder
of that week only to return to the office on Monday, May 11th. To date, | have not advised the Attorneys
individually nor their bargaining unit representatives (SLOGAU) of my receipt of your letter. Given the
possibility that you may choose to withhold this action, I think it prudent to wait until the County has
received legal advice and guidance from the firm representing the County before notifying the DDASs.

This matter is of very high priority for me as District Attorney. As you know, and we have discussed, this
issue has a direct and emphatic impact on the morale and readiness of my attorney staff as they fulfill their
very important public safety role for the citizens of our County.

| look forward to your reply.

Very truly yours,
Dan

Dan Dow

District Attorney

County of San Luis Obispo
1035 Palm Ave

San Luis Obispo, CA 93408
(805) 781-5800 main

(805) 781-4307 fax
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