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Contract for District Attorney Case Management System


APPENDIX B – SAMPLE CONTRACT

CONTRACT

FOR

INFORMATION TECHNOLOGY SERVICES


THIS CONTRACT FOR INFORMATION TECHNOLOGY SERVICES (“Contract”) is made and entered into by and between the County of San Luis Obispo (“County” or “Licensee”), a public entity in the State of California, and , and XXX (“Vendor” or “Contractor”). 
WITNESSETH:


WHEREAS, County is in need of District Attorney Case Management System, related professional services, training, and support to meet the needs and requirements of the County; and 


WHEREAS, Contractor has certain prior experience in providing such services and support, and has qualified staff who are trained, experienced, expert and competent to provide special professional services for the appropriate fees and the terms and conditions hereinafter set forth; and


WHEREAS, Contractor has skills and products than cannot be readily produced by County civil service employees; and

WHEREAS, in accordance with Government Code 31000 special administrative services may be contracted; 

NOW THEREFORE, in consideration of the covenants, conditions, agreements, and stipulations set forth herein, the parties hereby agree that Contractor shall perform the services described herein for the compensation set forth herein, subject to the terms and conditions set forth herein.

1. General Conditions – The parties agree to the general conditions described in Exhibit A “General Conditions”, attached hereto and incorporated herein by reference as if set forth in full at this point.
2. Special Conditions – The parties agree to the special conditions described in Exhibit B “Special Conditions” attached hereto and incorporated herein by reference as if set forth in full at this point. 

3. Professional Services – Contractor agrees to perform professional services and the parties agree to the terms and conditions related to said professional services in Exhibit C “Statement of Work”, attached hereto and incorporated herein by reference as if set forth in full at this point.

4. Other Exhibits – The following Exhibits are attached hereto and incorporated herein by reference:

Exhibit D – Case Management System Contractor Support Agreement

Exhibit E – Case Management System Contractor Compensation

Exhibit F – Case Management System Contractor Proposal Response

5. Term of Contract - This Contract shall commence on MMM, DD, 2012 and shall terminate on MMM, DD, 2012 unless said work is completed on a date prior thereto or unless terminated earlier as provided therein. The performance of the ongoing Support Agreement as defined in Exhibit D shall commence upon system acceptance by the County and shall terminate pursuant to the term(s) of said agreement..
6. Notices – Written notices required in this contract shall be provided to:

	COUNTY
	CONTRACTOR

	Gerald T. Shea
	[NAME]

	District Attorney
	[TITLE]

	County of San Luis Obispo
	[COMPANY]

	Office of the District Attorney
	[ADDRESS]

	County Government Center, 4th Floor 

San Luis Obispo, CA 93408  
	[CITY, STATE, ZIP]


IN WITNESS WHEREOF, the parties have executed this agreement as of the date set forth below. 

Nothing further follows except signatures.//////////////////////////////////////////////////////////////////////////

CONTRACTOR:
[COMPANY NAME]
By: _________________________________   _____________________________


Authorized Signatory


Date

NOTARIZATION

STATE OF __________________________
______)






 ) SS.

On ___________________________ before me, (here insert name and title of the officer), personally appeared _______________________________, personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity (ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

_________________________________
(SEAL)

Notary Public

My Commission Expires: ____________

COUNTY:

COUNTY OF SAN LUIS OBISPO

A Public Entity in the State of California

COUNTY COUNSEL:

Approved as to form and legal effect.

Warren R. Jensen.
County Counsel

By: _____________________________


____________________________

Deputy County Counsel



Date

COUNTY OF SAN LUIS OBISPO

A Public Entity in the State of California

By: ___________________________________
____________________________

Chair, Board of Supervisors


Date

Attest By: ______________________________
____________________________

County Clerk and Ex-Officio Clerk


Date

Of the Board of Supervisors

EXHIBIT A – GENERAL CONDITIONS

1. Independent Contractor. Contractor, its officers, agents, employees, contractors and subcontractors, shall be deemed to be an independent contractor of County at all times during this Contract. Nothing in this Contract shall be construed as creating a civil service employer-employee relationship, partnership or a joint venture relationship. Nothing in this Contract authorizes or permits the County to exercise discretion or control over the professional manner in which Contractor provides goods and/or services; provided, however, Contractor’s services, if any, shall be provided in a manner consistent with all applicable federal, state, and local rules, laws, statutes, standards and regulations governing such services. 
2. No Eligibility for Fringe Benefits. Contractor understands and agrees that Contractor and its personnel are not, and will not be, eligible for membership in or any benefits from any County group plan for hospital, surgical, vision, dental, or medical insurance, or for membership in any County retirement program, or for paid vacation, paid sick leave, or other leave, with or without pay, or for any other benefit which accrues to a County employee. The only performance and rights due are those specifically stated in this Contract or existing as a matter of law. 
3. Warranty of Contractor. Contractor warrants that Contractor has obtained and shall keep in full force and effect during the term of this Contract, all permits, registrations and licenses, if necessary, to accomplish the work specified in the Contract. Contractor warrants that it, and each of the personnel employed or otherwise retained by Contractor, will at all times, to the extent required by law, be properly certified and licensed under the local, state and federal laws and regulations applicable to the provision of the services, if any, provided under this Contract
4. Compliance with all Laws. Contractor warrants that Contractor will observe, comply with, and cause all of its agents and personnel to observe and comply with all federal, state, and local laws, rules, regulations and orders applicable to Contractor in Contractor’s performance under this Contract. If any conflict arises between provisions of the scope of work or specifications in this Contract and any law, then the Contractor shall immediately notify the County in writing.

5. Power and Authority of Contractor. If Contractor is a corporation or a limited liability company, Contractor represents and warrants that it is and will remain, throughout the term of this Contract, either a duly organized, validly existing California corporation or limited liability company in good standing under the laws of the State of California or a duly organized, validly existing foreign corporation or limited liability company in good standing in the state of incorporation or organization and authorized to transact business in the State of California and have an agent for service of process in California.
6. Assignment, Delegation or Subcontracting of Contract. Contractor shall not assign any of Contractor’s rights, delegate any of Contractor’s duties, or subcontract any portion of Contractor’s obligations under this Contract without the prior written consent of the County. No assignment, delegation or subcontracting will release Contractor from any of its obligations or alter any of its obligations to be performed under this Contract. Any attempted assignment, delegation or subcontracting in violation of this provision is voidable at the option of the County. If subcontracting is approved by the County, Contractor shall remain primarily liable for all of its obligations under the Contract. Contractor is responsible for payment to subcontractors and must monitor, evaluate, and account for the subcontractor(s) services and operations.
7. Standard of Performance. The parties acknowledge that the County, in selecting Contractor to provide the goods and/or services hereunder, is relying upon the Contractor’s reputation for excellence in the delivery of such goods and/or the performance of the services required hereunder. 
8. Key Project Personnel. Contractor shall make every effort to ensure that key personnel, if any, identified in this Contract are available to support the administration of this Contract and are not diverted from the project without prior written notice to the County. Key personnel are those individuals working for the Contractor who are determined to be central to the management of the project and implementation of the scope of work under this Contract. Should such individual or individuals no longer be employed during the term of this Contract by Contractor, County shall have the right to terminate this Contract on thirty (30) days’ written notice.  Contractor agrees to identify in writing the members of the project team for Contractor at the time of the signing of this Contract. The County shall have the right to approve key personnel and all other members of the project team, and to request removal and replacement with cause of any member for a lawful reason.  The County reserves the right to require a change in Contractor’s personnel assigned to this project if the assigned representatives are not, in the County’s opinion, meeting its needs adequately and/or timely. 

9. Waiver. No delay or failure on the part of any party to this Contract in exercising any right, power or privilege under this Contract shall impair any such right power or privilege or be construed as a waiver of any default or any acquiescence therein. No single or partial exercise of any such right, power or privilege shall preclude the further exercise of such right power or privilege or the exercise of any other right, power or privilege. No waiver shall be valid unless made in writing and signed by the party against whom enforcement of such waiver is sought and then only to the extent expressly specified therein.
10. Nondiscrimination. Contractor agrees that it will abide by all applicable federal, state, and local laws, rules and regulations concerning nondiscrimination and equal opportunity in contracting. Such laws include, but are not limited to, the following: Title VII of the Civil Rights Act of 1964 as amended; the Americans with Disabilities Act of 1990; the Rehabilitation Act of 1973; California Fair Employment and Housing Act; and California Labor Code sections 1101 and 1102. Contractor shall not discriminate against any employee, subcontractor, or applicant for employment because of race, age, color, ancestry, religion, sex/gender, sexual orientation, mental disability, physical disability, national origin, political beliefs, organizational affiliations, or marital status in the recruitment, selection for training, hiring, employment, utilization, promotion, playoff, rates of pay or other forms of compensation.  Contractor shall not discriminate in providing the goods or services under this Contract because of age, race, color, national origin, ancestry, religion, sex/gender, sexual orientation, mental disability, physical disability, medical condition, political beliefs, organizational affiliations, or marital status. Contractor’s violation of this provision shall be deemed a material default by Contractor giving the County a right to terminate this Contract for cause. 

11. Indemnification. Contractor shall defend, indemnify and hold harmless the County, its officers and employees from all claims, demands, liability, loss, injury, damages, costs, expenses, judgments, attorney fees, or other losses that may be asserted by any person or entity, including Contractor, and that arise out of or are made in connection with the negligent or wrongful acts or omissions relating to Contractor’s performance of any obligation or duty provided for or relating (directly or indirectly) to this Contract, excepting only loss, injury or damage caused by the sole negligence or willful misconduct of personnel employed by the County, provided that (a) the County promptly notifies Contractor for any claim for which it intends to seek indemnity under this Section (“Claim”), (b) the Contractor has the opportunity to assume and control the defense of any such Claim, and (c) the County agrees to provide reasonable cooperation (if necessary) to Contractor in its defense of such Claim.
12. Late Payment of Charges or Fees. The Contractor acknowledges and agrees that the County will not pay late payment charges. 
13. Payment. Payment shall be made according to the compensation plan on Exhibit E Case Management System Contractor Compensation. Payment shall be net thirty (30) Days from the date of installation and acceptance of the goods and services ordered, or net thirty (30) days from an undisputed invoice date, whichever is later.
Sales tax, if any, shall be noted separately on every invoice. Items not subject to sales tax shall be clearly identified on the invoice. Contractor shall be responsible for payment of all state and federal taxes assessed on the compensation received upon this Contract and such payment shall be identified under the Contractor’s federal and state identification numbers(s). The County does not pay Federal Excise Taxes. Contract shall not charge County for delivery, drayage, express, parcel post, packing, cartage, insurance, license fees, permits, cost of bonds, or for any other purpose, unless expressly authorized by the County, in writing. 
Payment by County, or the receipt by Contractor of such payment, shall not relieve Contractor of its obligations under this Contract. Electronic transfer of funds is an optional method of payment made to the Contractor’s bank account with a financial institution. Should Contractor choose Electronic Transfer of Funds as the method of payment, then payment is deemed to have been made when the County initiates the electronic fund transfer. In the event Contractor receives payment for product or services, which payment is later disallowed by the County pursuant to state or federal law or regulation, the Contractor shall promptly refund the disallowed amount to the County upon notification. At County’s option, County may offset the amount disallowed from any payment due to Contractor under any agreement with the Contractor.

14. Disputed Payments. If, due to either an issue with the charges on an invoice or the Contractor’s failure to perform its obligations under this Contract, the County disputes any charge(s) on an invoice, the County may withhold the disputed amount, provided that (a) there is a reasonable basis for the dispute, and (b) the County delivers a written statement to Contractor within ten (10) days of the due date of the invoice, describing in detail the basis of the dispute and the amount being withheld by the County.
15. Fiscal Controls. Contractor shall adhere to the accounting requirements, financial reporting, and internal control standards as described in the Auditor-Controller Contract Accounting and Administration Handbook, (Handbook) which contains the minimum required procedures and controls that must employed by Contractor’s accounting and financial reporting system, and which is incorporated herein by reference. Contractor shall require subcontractors to adhere to the Handbook for any services funded through this contract, unless otherwise agreed upon in writing by County. 

a. The Handbook is available at http://www.slocounty.ca.gov/AC/, under Policies and Procedures or at the Auditor-Controller's Office, 1055 Monterey Street Room D220, County Government Center, San Luis Obispo, California, 93408,


b. The Office of Management and Budget (OMB) circulars are available at http://www.whitehouse.gov/omb/circulars. 
16. Audit Rights. Pursuant to Government Code section 8546.7, every County contract involving the expenditure of funds in excess of $10,000 is subject to examination and audit of the State auditor. Contractor shall permit the State Auditor to have access to any pertinent books, documents, papers and records for the purpose of said audit. County shall advise Contractor if it becomes aware of such audit at least fourteen (14) days prior to the commencement of the audit.  All payments made under this Contract shall be subject to an audit at County’s option, and shall be adjusted in accordance with said audit. The Contractor shall be responsible for receiving, replying to, and complying with any audit exceptions set forth in any County audits. This provision is in addition to any other inspection and access rights set forth in this Contract.
17. Tax Information Reporting. Upon request, Contractor shall submit its tax identification number or social security number, whichever is applicable, in the form of a signed W-9 form, to facilitate appropriate fiscal management and reporting.
18. Availability of Funding. The County’s obligation for payment of any contract beyond the current fiscal year end is contingent on the availability of funding. No legal liability on the part of the County shall arise for payment beyond June 30 of the calendar year unless funds are made available for such performance. If the County notifies Contractor in writing that the funds for this Contract have not been appropriated or provided, this Contract will terminate. In such an event, the County shall have no further liability to pay any funds to the Contractor or to furnish any other consideration under this Contract, and the Contractor shall not be obligated to perform any provisions of this Contract or to provide goods and/or services under this Contract. If partial funds are appropriated or provided, the County shall have the option to either cancel this Contract with no liability to the County or offer a Contract amendment to the Contractor to reflect the reduced amount. County shall provide, in good faith and if reasonably practicable to do so, notice to Contractor at least thirty (30) days in advance of such termination pursuant to this Section. 
19. Insurance. Contractor, at its sole cost, shall purchase and maintain the insurance policies set forth below on all of its operations under this Contract. All of the insurance companies providing insurance for Contractor/Consultant shall have, and provide evidence of, an A.M. Best and Co. rating of A:VII or above, unless exception is granted by the County’s Risk Manager, and be authorized to do business in the State of California. Further, all policies shall be maintained for the full term of this Contract and related warranty period if applicable.

Commercial General Liability. Policy shall include coverage at least as broad as set forth in Insurance Services Office Commercial General Liability Coverage (CG 00 01) with policy limits of not less than one million dollars ($1,000,000.00) combined single limit per occurrence. Policy shall be endorsed with the following specific language or contain equivalent language in the policy:

a. The County, its officers and employees, are named as an additional insured for all liability arising out of the operations by or on behalf of the named insured in the performance of this Contract.

b. The insurance provided herein shall be considered primary coverage to the County with respect to any insurance or self-insured retention maintained by the County. Further, the County’s insurance shall be considered excess insurance only and shall not be called upon to contribute to this insurance.

c. The policy shall not be cancelled or materially changed without first giving thirty days prior written notice to the County.

Business Automobile Policy. Policy shall include coverage at least as broad as set forth in the liability section of Insurance Services Office Business Auto Coverage (CA 00 01) with policy limits of no less than $1 million dollars combined single limit for each occurrence. Said insurance shall include coverage for owned, non-owned, and hired vehicles. Policy shall be endorsed with the following specific language or contain equivalent language in the policy:
a. “The policy shall not be cancelled or materially changed without first giving thirty days prior written notice to the County.”
b. “The County of San Luis Obispo, its officers and employees, is named as an additional insured for all liability arising out of the operations by or on behalf of the named insured in the performance of this Agreement.”
Workers’ Compensation/Employer’s Liability Insurance. Workers’ compensation policy shall provide statutory limits as required by State of California. Policy shall be endorsed with the following specific language or contain equivalent language in the policy: “Contractor and its insurer shall waive all rights of subrogation against the County, its officers and employees for workers’ compensation losses arising out of this contract. The policy shall not be cancelled or materially changed without first giving thirty days prior written notice to the County.”  Employer’s liability policy shall provide one million dollars ($1,000,000.00) per accident for bodily injury or disease. 

Deductibles and Self-Insurance Retentions. All deductibles and/or self-insured retentions which apply to the insurance policies required herein will be declared in writing and approved by the County prior to commencement of this contract. 

Documentation. Prior to commencement of work and annually thereafter for the term of this contract, Contractor will provide to the County properly executed certificates of insurance clearly evidencing the coverage, limits, and endorsements specified in this contract. Further, at the County’s request, the Contractor shall provide copies of endorsements and certified copies of the insurance policies within thirty days of request. 
Absence of Insurance Coverage. The County may direct Contractor to immediately cease all activities with respect to this Contract if it determines that Contractor fails to carry, in full force and effect, all insurance policies with coverage levels at or above the limits specified in this contract. Any delays or expense caused due to stopping of work and change of insurance shall be considered Contractor’s delay and expense.

20. Liens, Claims and Encumbrances. Contractor represents and warrants that all goods and materials ordered and delivered under this Contract, if any, are free and clear of all liens, claims or encumbrances. Title to the material and supplies purchased shall pass directly from Contractor to County subject to the right of County to reject upon inspection of receipt.
21. Force Majeure. Neither the County nor Contractor shall be deemed in default in the performance of the terms of this Contract if either party is prevented from performing the terms of this Contract by causes beyond its control, including without limitation: acts of God; rulings or decisions by municipal, Federal, States or other governmental bodies; any laws or regulations of such municipal, Federal, States or other governmental bodies; or any catastrophe resulting from flood fire, explosion, or other causes beyond the control of the defaulting party. Any party delayed by force majeure shall as soon as reasonably possible give the other party written notice of the delay, including the particulars in reasonable detail of the cause of the inability. The party delayed shall use commercially reasonable efforts to correct the cause of the delay, if correctable, and if the condition that caused the delay is corrected, the party delayed shall immediately give the other parties written notice thereof and shall resume performance under this Contract. 
22. Signatory Authority. Any individual executing this Contract on behalf of Contractor represents and warrants that he/she has full power and authority to enter into, deliver, and perform this Contract on behalf of Contractor, and that this Contract is binding upon said Contractor in accordance with its terms. 
23. Nondisclosure. All reports, information, documents, data, or any other materials prepared by Contractor under this Contract are the property of the County unless otherwise provided herein. Furthermore, Contractor is prohibited from disclosing reports, information, documents, data, or any other materials the County has provided or created. Such reports, information, documents, data, or any other materials shall not be disclosed by Contractor without County’s prior written consent. Any requests for information shall be forwarded to County along with all copies of the information requested. County shall be the sole decision-maker regarding whether and how to release information according to law.

24. Conflict of Interest. Contractor acknowledges that Contractor is aware of and understands the provisions of Sections 1090 et seq. and 87100 et seq. of the Government Code, which relate to conflict of interest of public officers and employees. Contractor certifies that Contractor is unaware of any financial or economic interest of any public officer or employee of the County relating to this Contract. Contractor agrees to comply with applicable requirements of Government Code section 87100 et seq. during the term of this Contract.
25. Immigration Reform and Control Act. Contractor acknowledges that Contractor, and all subcontractors hired by Contractor to perform services under this Contract are aware of and understand the Immigration Reform and Control Act (“IRCA”) of 1986, Public Law 99-603. Contractor certifies that Contractor is and shall remain in compliance with ICRA and shall ensure that any subcontractors hired by Contractor to perform services under this Contract are in compliance with IRCA.

26. Third Party Beneficiaries. It is expressly understood that the enforcement of the terms and conditions and all rights of action related to enforcement shall be strictly reserved to the County and Contractor. Nothing contained in this contract shall give or allow and claim or right of action whatsoever by any other third person. 

27. California Public Records Act. The County is a public agency subject to the disclosure requirements of the California Public Records Act (“CPRA”). If Contractor’s proprietary information is contained in documents or information submitted to County as part of the proposal process, and Contractor claims that such information falls within one or more CPRA exemptions, Contractor must clearly mark such information as “CONFIDENTIAL AND PROPRIETARY” and identify the specific pages and sections containing the information. In the event of a request for documents under the CPRA, the County will make reasonable efforts to provide notice to Contractor prior to such disclosure. If Contractor contends that any documents or portions thereof are exempt from the CPRA and desires to prevent such disclosure, Contractor is required to obtain a protective order, injunctive relief, or other appropriate remedy from a court of law in San Luis Obispo County before the County’s deadline for responding to the CPRA request. If Contractor fails to obtain such remedy within the County’s deadline to response, the County may disclose the requested information without obligation to Contractor. If Contractor instructs County to withhold the requested documents, Contractor shall defend, indemnify, and hold the County harmless against any resulting claim, action or litigation, provided that (a) the County promptly notifies Contractor of any claim for which it intends to seek indemnity under this Section, (b) Contractor has the opportunity to assume and control the defense of the claim, and (c) the County agrees to provide reasonable cooperation, if necessary, to Contractor in Contractor’s defense of the claim. 
If the County receives a CPRA request regarding the goods and/or services provided pursuant to this Contract, and believes that some of the information sought may be exempt from disclosure, the County may notify Contractor of the request. If such notification is made, County will make reasonable attempts to confer with Contractor regarding an appropriate response to said request. If Contractor contends that any documents are Contractor’s confidential or proprietary material, exempt from the CPRA and/or not subject to the CPRA, and Contractor wishes to prevent disclosure of said documents, Contractor shall instruct County to withhold said documents and/or seek any judicial remedies available to Contractor including, without limitation, a protective order. If Contractor fails to respond to County in writing prior to the County’s deadline for responding to the CPRA request, the County may disclose the requested information under the CPRA without liability to the County. Contractor shall defend, indemnify and hold the County harmless against any claim, action or litigation (including but not limited to all judgments, costs, fees, and reasonable attorney’s fees) that may result from full or partial denial of a CPRA request involving Contractor’s records. 
28. Non-Exclusive Agreement. This Contract does not establish an exclusive relationship between the County and the Contractor. The County expressly reserves all its rights, including but not limited to, the following: the right to utilize others to provide products, support and/or service; the right to request proposals from others with or without requesting proposals from the Contractor; and the unrestricted right to bid any such product, support, or service.
29. Use of County’s Name for Commercial Purposes. Contractor may not use the name of the County or reference for any endorsement from the County in any fashion or for any purpose, without the prior written consent of the County as provided by the District Attorney.
30. Counting Days. Days are to be counted by excluding the first day and including the last day, unless the last day is a Saturday, a Sunday, or a legal holiday, and then it is to be excluded.
31. Time is of the Essence. Time is of the essence in the delivery of the goods and services by Contractor under this Contract. In the event that the Contractor fails to deliver goods, services, or support on time, and such failure is solely the fault of Contractor, the Contractor shall be liable for any costs incurred by the County because of Contractor’s delay. For instance, County may purchase or obtain the deliver goods, services or support elsewhere and the Contractor shall be liable for the difference between the price in the Contract and the cost to the County. The Contractor shall promptly reimburse the County for the full amount of its liability, or, at County’s option, the County may offset such liability from any payment due to the Contractor under the Contract with the County. The County’s rights and remedies provided herein shall not be exclusive and are in addition to any other rights and remedies provided by law. The acceptance by County of late or partial performance with or without objection or reservation shall not waive the right to claim damage for such breach and shall not constitute a waiver of the rights or requirements for the complete and timely performance of any obligation remaining to be performed by the Contractor, or of any other claim, right or remedy of the County. 

32. Termination for Cause. If the County determines that there has been a material breach of this Contract by Contractor that poses a threat to the public’s health and safety, the County may immediately terminate the Contract. In addition, County shall have the right to terminate this Contract for cause upon written notice to the Contractor. County shall specify in its notice the reason and the effective date of termination. For purposes of this Contract, for cause shall include, but not be limited to, the following:

a. Failure to perform under this Contract to the satisfaction of the County; or

b. Failure to fulfill in a timely and professional manner Contractor’s obligations under this Contract; or

c. Any requisite licenses or certifications held by Contractor are terminated, suspended, reduced, or restricted; or

d. Failure to comply with federal, state, or local laws, rules, and/or regulations; or
e. System continues to exhibit defects causing serious disruption of use and/or repeated periods of downtime, notwithstanding Contractor’s remedial or maintenance efforts, over a continuous period of X days; or

f. Failure to enter into an Escrow Agreement; or 
g. Failure or refusal to furnish information or cooperate with any inspection, review or audit of Contractor's program or County's use of Contractor's program. This includes interviews or reviews of records in any form of information storage.  
All obligations to provide goods and/or services shall automatically terminate on the effective date of termination. Contractor shall thereafter have no further rights, powers, or privileges against County under or arising out of this Contract. In the event a breach does not result in termination, but does result in costs being incurred by County, said costs shall be charged to and paid by Contractor, which costs may include, but are not limited to, costs incurred by County in investigating and communicating with Contractor regarding said breach, including staff time.
Once the County has paid in full the agreed license fee for the Software and all associated implementation work, County shall have a perpetual, irrevocable, nonexclusive, fully-paid, royalty-free license to use and modify the Software.
33. Termination for Convenience. The County may terminate this Contract at any time by giving the Contractor at least ninety (90) day’s written notice of termination for convenience (“Notice of Termination for Convenience”). Termination for convenience shall be effective at 11:59 p.m., Pacific Standard Time, on the intended date for termination (the “Termination Date”). The County shall deliver to the Contractor a notice specifying the date upon which such termination will become effective, which shall be at least ninety (90) days after the date of the notice. Termination for convenience shall have no effect upon the rights and obligations of the parties arising out of any services which were provided prior to the effective date of such termination. Contractor shall be paid for all work satisfactorily completed prior to the effective date of termination. After receiving a Notice of Termination for Convenience, Contractor shall, unless directed by County, place no further subcontracts for services or materials, terminate all subcontracts to the extent they relate to the work terminated, and settle all outstanding liabilities arising from the termination of subcontracts. Once the County has paid in full the agreed license fee for the Software and all associated implementation work, County shall have a perpetual, irrevocable, nonexclusive, fully-paid, royalty-free license to use and modify the Software.

34. Liquidated Damages

Delays in Major Milestones. Contractor and County will agree upon a written Project Schedule with milestone completion dates. Contractor acknowledges and agrees that time is of the essence, and agrees to make every reasonable effort to complete the Project in accordance with the Project Schedule and all applicable schedules. Since County will be damaged if the System is not completed according to the Project Schedule, County shall be entitled to compensation for any failure by Contractor to meet its obligations hereunder in strict accordance with such schedules. It is and will be difficult and impractical to determine the actual damage the County will sustain by reason of such delay; it is therefore agreed that County will be entitled to a refund of one-half of one percent (.50%) of the Contract Price for every X days past a milestone Project Schedule deadline, in addition to and not in limitation of any other lawful remedies that may be available to the County under this Contract and/or the law. If Contractor fails to pay said liquidated damages, the County may deduct the amount thereof from any money due or that may become due the Contractor under the terms of this Contract.

Delay in Final System Acceptance. All time limits stated in the Contract are of the essence. Should, by fault of the Contractor, the Project not be completed and accepted within thirty (30) days after the scheduled Final System Acceptance date, unless otherwise agreed upon in writing, it is mutually agreed by and between Contractor and County that a delay would seriously affect the public and the operation of the County’s District Attorney’s Office. Accordingly, County and Contractor agree that Contractor shall pay to County, the amount of $________ per calendar day as damages for breach of this Contract, which is the nearest measure of damages that can be fixed at this time due to the difficulty and impracticability of determining the actual damage the County will sustain by reason of such delay. This paragraph shall not limit the County’s right to pursue any other lawful remedy available to the County under the law, at equity or pursuant to this Contract. If Contractor fails to pay said liquidated damages, the County may deduct the amount thereof from any money due or that may become due the Contractor under the terms of this Contract.

Other Breaches. In the event Contractor materially breaches this Contract and County terminates on that basis, Contractor will pay County, as liquidated damages, $__________. The parties agree that the damages set forth in this section are liquidated damages and not penalties and that they are reasonable in light of the harm that will be caused by breach, the difficulties of proof of loss, and the inconvenience and infeasiblitiy of otherwise obtaining an adequate remedy.
35. Termination for Bankruptcy. If Contractor is adjudged to be bankrupt or should have a general assignment for the benefit of its creditors, or if a receiver should be appointed on account of Contractor’s insolvency, the County may terminate this Contract immediately without penalty. For the purposes of this section, bankruptcy shall mean the filing of a voluntary or involuntary petition for bankruptcy or similar relief from creditors; insolvency; the appointment of a trustee or receiver, or any similar occurrence reasonably indicating an imminent inability to perform substantially all of the Contractor’s duties under this Contract. 
36. Bankruptcy/Insolvency License Vesting Rights. All licenses granted to County under or pursuant to this Contract are and shall be deemed to be, for purposes of any formal insolvency proceeding and pursuant to Section 365(n) of the U.S. Bankruptcy Code, valid and presently existing licenses of rights to intellectual property as defined under Section 101 of the U.S. Bankruptcy Code, as amended. The parties agree that the County, as a licensee of such rights under this Contract, shall retain and may fully exercise all of its rights and elections under the U.S. Bankruptcy Code, as amended, including rights to obtain source code.
37. Power to Terminate. This Contract may be terminated by the District Attorney without the need for action, approval, or ratification by the County’s Board of Supervisors.

38. Delegation of Authority. The Board of Supervisors delegates to the County of San Luis Obispo District Attorney the authority to amend the Contract to extend the term of this Contract, delete goods or services, provide for additional goods and/or services and/or increase compensation to Contractor in an amount not to exceed the lesser of the following amounts: ten percent (10%) of the Contract total or twenty-five thousand dollars ($25,000.00). The Board of Supervisors delegates the authority to the County of San Luis Obispo District Attorney to amend this Contract to extend its term up to one additional year. Any amendment made pursuant to a delegation of authority will only be effective if, prior to the delivery of the goods and/or commencement of services or extension of the Contract, the amendment is memorialized in writing, is approved by County Counsel, and is signed by the County of San Luis Obispo District Attorney. 
39. Disentanglement. Contractor shall cooperate with County and County’s other contractors to ensure a smooth and timely transition at the time of termination of this Contract, regardless of the nature or timing of the termination. Contractor shall cooperate with County and otherwise take all steps reasonably required to assist County in effecting a complete and timely transition to ensure that there is no interruption of any services required under this Contract and there is no adverse impact on the supply of goods, material, and/or services. Contractor shall provide County with all information regarding the goods and/or services or is otherwise needed for the disentanglement. Contractor shall deliver to County or its designee, at County’s request, all documentation and data related to County, held by Contractor, including extracting data in a format that allows the data to be imported into any new program specified by the County. Such extraction shall be paid by Contractor if the Contract is terminated due to Contractor’s breach.
40. Bankruptcy. In the event Contractor shall cease doing business, shall be declared bankrupt or shall fail to perform its obligations under this Contract, or if any software supplied to County is no longer protected by the laws respecting proprietary interests, then the license granted under this Contract shall, at the option of the County, terminate upon ten (10) days notice by the County, and all right, title and interest in the System software shall immediately be vested in County, without the payment of any compensation to Contractor. 
41. Escrow. County and Contractor will execute an escrow agreement with a mutually agreeable third party escrow company within thirty (30) days after the effective date of this Contract. Contractor shall maintain a current copy of all software source code and any and all new releases and updated versions for the software and in the escrow account. Contractor must also deposit all documentation necessary to enable a person of reasonable skill with software to compile and build machine-readable code for the software, to maintain the software, and to fully operate the software. Promptly after release of any update, upgrade, patch, bug-fix, enhancement, new version, or other revision to the software, Contractor will deposit updated source code and documentation with the escrow agent.  Contractor will also provide source code and documentation for all customization and special functions, and all associated intellectual property rights, shall become the property of the County (collectively, the “Deposit Material”).

The Deposit Material is to be released to the County in the event that the Contractor:

· Is no longer in business; or

· Makes source code available to any other user of the Software; or

· Ceases to maintain the Software; or

· Fails to maintain the Software for a period of forty (40) or more days after the County’s written notice to Contractor of the breach of the maintenance obligation; or

· Is unable to pay its debts as they mature in the ordinary course or makes an assignment for the benefit of creditors; or

· Declares or has instituted against bankruptcy, receivership, insolvency, reorganization, dissolution, liquidation or other similar proceedings under any federal or state law; or

· Failure of Contractor to function as a going concern; or

· Fails to support new releases of the operating system or other co-dependent software. 

A copy of the escrow agreement shall be kept in the San Luis Obispo County District Attorney’s file, but does not need to be attached to this contract or incorporated by reference. The fees associated with the escrow shall be shared equally between the County and the Contractor. The San Luis Obispo Board of Supervisors specifically delegates to the San Luis Obispo County District Attorney the power to sign the source code escrow contracts. 
Vendor grants the County a license to use, reproduce and create derivative works from the Deposit Material once the County has paid in full the agreed license fee for the Software and all associated implementation work. 
42. Governing Law. This Contract shall be construed and interpreted according to the laws of the State of California, without regard to its conflict of law principles. Proper venue for legal actions and proceedings shall be exclusively vested in state court in the County of San Luis Obispo. The parties agree that subject matter and personal jurisdiction are proper in state court in the County of San Luis Obispo and waive all venue objections. 

43. California Title 24, Energy Standards. Contractor recognizes that the State of California Administrative Code, Title 24 contains mandatory standards and policies relating to energy efficiency in the state energy conservation plan, and recognizes it may have applicability to Contractor.
44. Compliance re: Environmental Laws. For contracts in excess of $100,000 Contractor shall comply with Section 306 of the Clean Air Act (42 U.S.C. § 1857(h)), Section 508 of the Clean Water Act, (33 U.S.C. 1368), Executive Order 11738 and Environmental Protection Agency regulations, (40 C.F.R. Part 15).

45. Headings. The headings contained in this Contract are for reference purposes only and shall not affect in any way the meaning or interpretation of this Contract.
46. Severability. Contractor agrees that if any provision of this Contract is found to be invalid, illegal or unenforceable, such term or provision shall be deemed stricken and the remainder of the Contract shall remain in full force and effect. Upon determination that any term or provision is invalid, illegal or unenforceable, the parties shall negotiate in good faith to modify this Contract so as to affect the original intent of the parties as closely as possible.

47. Entire Agreement and Modifications. This Contract supersedes all previous contracts or memorandums of understandings between the parties to this Contract on the same subject matter and constitutes the entire understanding of the parties. Contractor shall be entitled to no other benefits than those specified herein. No changes, amendments or alterations shall be effective unless in writing and signed by both parties. Contractor specifically acknowledges that in entering into and executing this Contract, Contractor relies solely upon the provisions contained in this Contract and no others.

EXHIBIT B – SPECIAL CONDITIONS 

1. Defined Terms.
a. System. The case management system provided and implemented by the Contractor for use by the County, including all required hardware and Software.

b. Software. The software provided by the Contractor that, together with the hardware and the operating system, comprises the case management system.

c. Services. All services provided by the Contractor to the County for installation, customization, implementation, training, maintenance and support of the System.

d. Specifications. The written requirements defined for the electrical, environmental, cabling, Software, data interfaces and other related needs of the proposed case management System. This includes any system capabilities, whether standard or optional, and their associated parameters offered by the proposed case management system.
2. Acceptance (Services). Acceptance procedures for the Services will be as set forth in this Section. “Acceptance” shall be defined as the County’s written agreement that the implementation is complete such that the processing of live data may be commenced. The County’s refusal to provide such written agreement shall constitute a rejection of the Implementation as being complete. No payment for the Services will be due before Acceptance thereof. Any notice of rejection will explain how the Implementation fails to meet the requirements of this Contract. Contractor will, upon receipt of such notice, investigate the reported deficiency and exercise reasonable efforts to remedy it promptly. The County, at its sole discretion, will have the option to re-perform the Acceptance test. If the Contractor is unable to remedy the deficiency within sixty (60) days of notice of rejection, the County shall have the option of terminating this Contract in its entirety for default.

3. Acceptance (Systems). Acceptance procedures for the System will be as set forth in this Section. Upon Contractor’s written notification to County that Contractor has completed the installation of any one or more components of the System, and that such components are ready for testing, County shall begin pre-live performance testing in a non-production environment using the test procedures, standards and timelines mutually agreed upon in writing prior to implementation, to determine whether each component meets in all material respects the applicable Specifications and Acceptance Criteria set forth herein. After County has tested the system for a period of no more than thirty (30) days, County shall notify Contractor in writing that testing has occurred. If County determines that the system does not perform as provided for in this Contract, County shall deliver to Contractor, in writing, a report describing any discrepancies. Contractor shall correct the errors within twenty (20) days after receiving the report. County may then re-test the system for an additional test period of up to ten (10) days, at the end of which the process described above may be repeated, if deemed necessary by the County. In the event the errors or defects are caused by software defects, Contractor will make a good faith effort to resolve the problem through internal or external procedures within thirty (30) days. For purposes of this Contract, a “software defect” shall mean any case management software related issue deemed unacceptable for production use by the County. Should Contractor fail to achieve Acceptable Performance of the System, the County may, at its election, pursue any remedies available to the County including, without limitation, (a) terminating this Contract; or (b) accepting the System at its then level of performance; or (c) permit testing to be further extended for such period as mutually agreed upon by the parties, in writing; or (d) accept those portions of the System that pass the Acceptance Criteria and require Contractor to correct the remaining portions, in which event County shall not be liable for any payments associated with the implementation of such remaining portions until they have been accepted by County; or (e) pursue such remedies as may be available to County at law or in equity. 

4. Manufacturer Warranty. Any manufacturer warranties for any Products furnished under this Contract shall be passed through from Contractor to the County. 
5. Performance Warranty (Services). Subject to any warranty exclusions otherwise set forth in this Contract, Contractor represents and warrants that it will provide the Services in a commercially reasonable manner in substantial conformity with as defined in Exhibit C, Statement of Work (the “Performance Warranty”). Except as may be expressly agreed in writing by Contractor, Contractor’s Performance Warranty does not apply to defects, problems, or failures caused by the County’s nonperformance of obligations essential to Contractor’s performance of its obligations.

6. Performance Warranty (Software): Subject to any warranty exclusions otherwise set forth in this Contract, Contractor represents and warrants that for a period of thirty-six (36) months from the date of the County’s acceptance of the Software, that the Software: (a) will be in good operating condition; (b) will perform substantially in accordance with this Contract (including, without limitations, all descriptions, Specifications, and drawings identified in the Statement of Work in Exhibit C, (c) will perform substantially in accordance with all published documentation specifications for the Software; and (d) will be free from material defects in materials and workmanship. 
7. Surreptitious Code. Contractor represents and warrants that the Software will be free, at the time of delivery, from harmful code (i.e., computer viruses, worms, trap doors, time bombs, disabling code, or any similar malicious mechanism designed to interfere with the intended operation of computers or software), viruses or other program routines designed to erase, corrupt, alter or otherwise harm files, data or other software programs; and back doors that circumvent the system’s security by a hardware or software mechanism which is intentionally hidden by designers of the system, often for the purpose of providing access to service technicians or maintenance programmers. Contractor warrants to the County that no copy of the licensed Software provided to County contains or will contain any “self-help code” or any unauthorized code as defined below. The warranty is referred to in this Contract as the “no surreptitious code warranty.” As used in this Contract, “self-help code’ means any back door, time bomb, drop dead device, or other software routine designed to disable a computer program automatically with the passage of time or under the positive control of a person other than a licensee of the Software. It does not include software routines in a computer program, if any, designed to permit an owner of the computer program to obtain access to a licensee’s computer System for purposes of maintenance or technical support.  As used in this Contract, “unauthorized code” means any virus, Trojan horse, worm, or other software routines or equipment components, designed to permit unauthorized access to disable, erase, or otherwise harm software, equipment, or data, or to perform any other such actions. Contractor will defend the County against any claim, and indemnify the County against any loss or expense arising out of any breach of the no surreptitious code warranty. 

8. Performance Warranty (Hardware): Subject to any warranty exclusions otherwise set forth in this Contract, Contractor warrants that each Hardware component, when delivered to County, will be new, not previously owned or used, in good operating condition, free and clear from all liens or security interests, and free from defects in material and workmanship. Contractor further warrants that each Hardware component will perform in accordance with the Specifications for a period of thirty-six (36) months from the date of County’s acceptance of the Hardware. 

9. Software / Hardware Ownership Warranty. Contractor warrants that it is the owner of the licensed Software and that it has full right to license to County the (non-exclusive) use of the licensed Software. Contractor further warrants that title to the hardware is good and marketable, and that it has the full right to transfer title of the hardware to County. 
10. Rights to Provide Services: Contractor warrants that it has the right to provide the Services hereunder, using all computer software required for that purpose.

11. Intellectual Property Indemnification. Subject to the indemnification procedures in the next sentence, Contractor shall, at its own expense, indemnify, defend, settle, and hold harmless the County and its agencies against any claim brought against the County, based on Contractor’s alleged infringement of any patent, trademark, copyright or other proprietary rights of a third party, including trade secret rights under the laws of the United States, unless and except to the extent that such infringement is caused by Contractor’s compliance with County’s specifications or instructions, or Contractor’s use of trademarks or data supplied by County. If any third party makes a claim covered by this Section against the County with respect to which the County intends to seek indemnification under this Section, the County shall give reasonably prompt notice of such claim to the Contractor, including a brief description of the amount and basis therefore, if known. Upon giving such notice, the Contractor shall be obligated to defend the County against such claim, and shall be entitled to assume control of the defense of the claim with counsel chosen by the Contractor, and satisfactory to the County. The County shall cooperate with and assist the Contractor in its defense against such claim in all reasonable respects, at no cost to the County. The Contractor shall keep the County fully apprised at all times as to the status of the defense. Notwithstanding the foregoing, the County shall have the right to employ its own separate counsel in any such action, but the fees and expenses of such counsel shall be at the expense of the County. Neither the Contractor nor the County shall be liable for any settlement of action or claim effected without its consent. Following indemnification as provided in this Section, the Contractor shall be subrogated to all rights of the County with respect to the matters for which indemnification has been made.
EXHIBIT C – STATEMENT OF WORK (to be inserted here)
EXHIBIT D – SUPPORT AGREEMENT (to be inserted here)
EXHIBIT E – COMPENSATION (to be inserted here)
1. Maximum Compensation Amount
The maximum amount of this contract shall not exceed $xxx.xxx.xx plus applicable taxes.
2. Billing

Contractor shall submit itemized invoices to the County for the case management system hardware, software, installation, implementation, and training services delivered according to the Invoice Schedule and Payment Milestones below. If, due to either an issue with the charges on an invoice or Contractor’s failure to perform its obligations under this contract, the County disputes any charge(s) on an invoice, the County may withhold the disputed amount, provided there is a reasonable basis for the dispute, and all other amounts that are not in dispute are paid for. The County will pay for the products and services that are undisputed within thirty (30) days of receiving the invoice.

3. Invoice Schedule and Payment Milestones
Contractor will be paid based on completion and County acceptance of key project milestones. Each payment milestone will represent a percentage of total Contract costs (excluding 2nd and subsequent years’ support and maintenance costs). Contractor will submit invoices to the County according to the following schedule of deliverables:


Milestone
% of Total Cost
a. Award of Contract approved by Board of Supervisors

TBD%
b. System installed into development and staging

TBD%
(quality assurance) environments, configured for San
Luis Obispo County, training provided to key staff in 
the District Attorney and GSA-IT departments
c. Completion and acceptance of data conversion

TBD%
d. Complete training for the remaining users, complete 

TBD%
system and integration test (data exchanges and 
interface testing) and acceptance

e.
Final user acceptance testing, go-live and transition 

TBD%
to operations
4.  Compensation
Compensation table derived from the vendor Cost Proposal submittal will be inserted here.
Contractor agrees that County’s sole obligation with respect to payments for the Software Products and Hardware Systems referenced above is to pay Contractor for undisputed amounts invoiced under this Contract and that Contractor shall have the sole obligation to pay any third party any amounts due them in connection with products or services delivered under this Contract. Subject to County’s payments hereunder, Contractor shall pay all such amounts as they become due and shall indemnify and defend the County from and against any and all claims, damages, or liability arising out of Contractor’s failure to do so. 

EXHIBIT F – CONTRACTOR PROPOSAL RESPONSE (to be inserted here)
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