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CHAPTER 1 
Introduction 

1.1 Purpose 

Before a lead agency may approve a project subject to CEQA, it must prepare and certify a final 
EIR for the project (CEQA Guidelines §15089). This Final Environmental Impact Report (Final 
EIR) has been prepared by the City of Benicia (City) for consideration of the Valero Benicia 
Crude by Rail Project (Project) proposed by the Benicia Valero Refinery (Refinery). The City is 
the lead agency for California Environmental Quality Act (CEQA) compliance in evaluating the 
Project, and has directed the preparation of this Final EIR. The City will use this Final EIR, in 
conjunction with other information developed in the City’s formal record, when considering 
whether to certify the Final EIR and whether to approve a Conditional Use Permit for the Project. 
Pursuant to CEQA requirements, the City will determine the adequacy of this Final EIR and, if 
determined adequate, the City will certify the document as complying with CEQA. 

The following items must be included in a final EIR: the Draft EIR or revision to the Draft EIR, 
comments and recommendations received, a list of agencies and others who commented on the 
Draft EIR or revision to the DEIR, and the lead agency’s responses to significant environmental 
points raised during the review period (CEQA Guidelines §§15132, 15362). This Final EIR 
consists of the Draft EIR (DEIR) published in June 2014, the Revised Draft EIR (Revised DEIR) 
published in August 2015, the responses to comments on the DEIR provided in Chapter 2, the 
responses to comments on the Revised DEIR provided in Chapter 3, and revisions to the DEIR 
and Revised DEIR provided in Chapter 4. The DEIR and Revised DEIR are contained on the CD 
located inside the front cover of printed copies of the Final EIR.1  

The DEIR detailed the Project; evaluated and described the potential environmental impacts 
associated with Project construction, operation, and maintenance; identified those impacts that 
could be significant; presented mitigation measures that, if adopted by the City or other 
responsible agencies, could avoid or minimize these impacts; and discussed federal preemption as 
a limitation on the City’s authority to impose mitigation measures that would have the effect of 
regulating the railroad. The DEIR also evaluated alternatives, including three Project alternatives 
and one No Project Alternative. 

                                                      
1  A digital copy of this Final EIR is included on the same CD. Reference materials relied upon in the preparation of 

this EIR and other items in the City’s formal record for the Project are available for review during normal business 
hours at the Community Development Department, which is located at 250 East L Street Benicia, CA 94510. 
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The Revised DEIR further described and analyzed in greater detail the potential environmental 
effects of the Project with a focus on those that could occur between a crude oil train’s point of 
origin in North America and the California State border, and from the border to the J.R. Davis 
Yard, which is operated by the Union Pacific Railroad (UPRR) in Roseville, California (the 
“Roseville Yard”). The Revised DEIR also supplemented the DEIR’s evaluation of the potential 
consequences of upsets or accidents involving crude oil trains based on new information that 
became available after the DEIR was published. The City prepared the Revised DEIR in 
compliance with CEQA Guidelines Section 15088.5 and will use it in conjunction with other 
information developed in the City’s formal record when considering whether to certify the Final 
EIR and whether to approve the Project. 

1.2 Project Overview 

The Project would allow the Refinery, which is located at 3400 East Second Street in Benicia, 
California, to receive a portion of its crude by rail. If the Project is approved, the Refinery would 
receive up to 70,000 barrels per day of North American crude oil by railroad tank cars (up to 
100 railcars per day) that would be unloaded at a new railcar unloading rack and pumped into 
existing crude oil storage tanks. The amount of crude oil delivered by railcar would be offset by a 
corresponding decrease in crude oil that currently is delivered by marine vessels. The Project 
would not increase the Refinery’s total crude oil throughput or result in an increase in the 
production of existing products or byproducts.  

As described in Revised DEIR Section 1.1, it theoretically would be possible, due to track sharing 
agreements (also called “trackage rights”), for crude oil to be provided to the Refinery via any of 
the North American freight railroad tracks, which are shown in Revised DEIR Figure 1-1, North 
American Freight Railroads. However, it is more likely that UPRR’s existing crude network (which 
is shown in Revised DEIR Figure 1-2, Union Pacific Crude Network) would be used to transport 
Project-related crude because the UPRR rail line already provides rail access for the Refinery and 
because Refinery personnel have indicated that UPRR would serve the Project. Further, based on 
information provided in application materials submitted by Refinery personnel (ERM, 2013), the 
DEIR and Revised DEIR assume for purposes of analysis that all Project-related crude would be 
routed through Roseville.2 Accordingly, the City’s environmental analysis focuses on the lines 
leading from Roseville toward the California border and points beyond from the north (Oregon to 
Roseville), northeast (Nevada to Roseville, Northern), and east (Nevada to Roseville, Southern). 
See Revised DEIR Figure 1-3, Uprail Routes. 

Acknowledging that, on the basis of federal preemption, neither the Refinery nor the City has 
authority to dictate or limit routes selected by UPRR (see DEIR Section 3.7, Federal Preemption 
of Railroad Regulation, DEIR Appendix L, Revised DEIR Appendix G, and Revised DEIR 

                                                      
2  UPRR confirmed in November 2014, “There are currently no plans for any other service unit [besides Roseville] to 

provide crude trains to the Valero Benicia refinery.” (Valero, 2014) Roseville is home to one of UPRR’s two 
California system classification yards, where freight trains that consist of isolated cars and unit trains are divided 
according to their destinations; UPRR’s other system classification yard is in West Colton (Southern California) 
(Caltrans, 2013). 
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Appendix H), it is possible that Project-related crude oil could reach the Refinery from the south 
rather than by way of the Roseville Yard (See Revised DEIR Figure 1-4, California Class I Rail 
System). However, based upon Valero’s statement that trains would be assembled into 50 tank car 
unit trains in Roseville for dispatching to the Refinery (Valero, 2014), it is less likely that Project 
trains would use the southern route because they first would have to travel through Sacramento to 
Roseville, and then back through Sacramento to reach the Refinery.  

1.3 Approach to Comment Responses 

1.3.1 Comment Coding 
The City received letters during the DEIR public review period from 20 public agencies, 
11 organizations, 4 Planning Commissioners, and over 200 individuals. Comments also were 
received orally at three separate Planning Commission meetings. Details about this input are 
listed below in Section 2.2. Responses to agencies’ comments on the DEIR are provided in 
Section 2.4. Responses to organizations are provided in Section 2.5, to Planning Commissioners 
in Section 2.6, to individuals in Section 2.7, to applicant representatives in Section 2.8, and to 
those who spoke during Planning Commission meetings in Section 2.9. Copies of all letters are 
provided immediately before the responses to them. A transcript of each of the Planning 
Commission meetings is provided immediately before the responses to comments made during 
that meeting.  

Letters received during the Revised DEIR public review period are addressed in Chapter 3, 
Responses to Comments on the Revised DEIR. The City received letters during the Revised DEIR 
public review period from 20 public agencies, 6 organizations, 3 Planning Commissioners, and 
over 130 individuals. Comments also were received orally at a Planning Commission meeting. 
Responses to agencies’ comments on the Revised DEIR are provided in Section 3.4. Responses to 
organizations are provided in Section 3.5, to Planning Commissioners in Section 3.6, to 
individuals in Section 3.7, to applicant representatives in Section 3.8, and to those who spoke 
during the Planning Commission meeting in Section 3.9. Copies of all letters are provided 
immediately before the responses to them. A transcript of the Planning Commission meeting is 
provided immediately before the responses to comments made during that meeting.  

Comment letters are further organized by the order in which they arrived. Each comment letter 
has been assigned a corresponding alphabet letter designation, as well as a unique number 
designating order of receipt. For example, in Chapter 2, letters from agencies are designated with 
a capital ‘A’; letters from organizations are designated with a capital ‘B.’ For example, the first 
letter received from an agency on the DEIR was from the City of Davis Community Development 
and Sustainability Department – it is identified as letter A1. Individual comments within letters 
are marked sequentially with numbers, such as A1-1, A1-2, etc.  

These responses also are intended to provide clarification and refinement of information 
presented in the Draft EIR or Revised DEIR and, in some cases, to correct or update information 
in those documents. Where a narrow or focused section of the text of the Draft EIR or Revised 
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DEIR has been revised in response to a comment, the revised text is included as part of the 
response with revisions shown using the following conventions: 

1) Text added to the wording is shown in underline,  

2) Text deleted from the wording is shown in strikeout, and 

3) Text changes are shown in indented paragraphs. 

These text changes also appear in Chapter 4, Revisions to the Draft EIR and Revised DEIR. 

1.3.2 Legal Principles Governing Responses to Comments 
Consistent with CEQA, the responses to comments in Chapters 2 and 3 of this Final EIR describe 
the disposition of each significant environmental issue raised by commenters during the review 
period (Pub. Res. Code §21091(d); CEQA Guidelines §§15088(a), 15132). When the City’s 
position is at variance with recommendations and objections raised in the comments about major 
environmental issues, the responses provide good faith, reasoned analysis as to why specific 
comments and suggestions were not accepted. Consistent with case law interpreting CEQA, 
responses are provided at a level of detail commensurate with the level of detail provided in the 
comment. Browning-Ferris Industries v. City Council (1986) 181 Cal. App. 3d 852, 862-63 
(where a general comment is made, a general response is sufficient). Where a comment raises a 
suggestion or an objection about a significant environmental issue that did not result in a change 
in the DEIR or the Revised DEIR, a reasoned, factual response explains why. This, too, is 
consistent with CEQA practice.  

Comments that do not address the adequacy or accuracy of the environmental analysis do not 
raise a significant environmental issue requiring a response. Examples of such comments include 
those that are directed toward the perceived merits or demerits of the Project, those that merely 
express support for or opposition to the Project, and those that express an opinion without 
providing facts, reasonable assumptions predicated upon facts, expert opinion, or other substantial 
evidence explaining why the analysis in the DEIR or Revised DEIR was believed to be 
insufficient. The City of Benicia, as the CEQA lead agency, acknowledges the receipt of these 
types of comments; however, consistent with CEQA Guidelines §15088, the City has not 
provided a detailed response to them in this Final EIR. 

The City received several letters that express support for the Project that did not address the 
adequacy or accuracy of the environmental analysis or identify a significant environmental issue. 
These letters are provided in Appendix C. The City acknowledges their receipt and will consider 
them as part of its consideration of the Project; however, consistent with CEQA Guidelines 
§15088, the City has not provided a detailed response to them in this Final EIR. Letters in favor 
of the Project were received from those identified alphabetically by last name in Table 1-1. 
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TABLE 1-1 
COMMENTERS IN FAVOR OF THE VALERO BENICIA CRUDE BY RAIL PROJECT  

Commenter 

 Senator Ted Gains 

 Senator Jim Nielsen 

 Assemblyman Dan Logue 

 Benicia Industrial Park Association 
(8/11/14 and 10/28/15) 

 Benicia Plumbing, Inc. 

 Clean Harbors Industrial Services 

 Heat and Frost Insulators and Allied 
Workers Local Union No. 16 

 International Brotherhood of Electrical 
Workers Local Union No. 180 (8/14/14 
and 9/28/15) 

 Operating Engineers Local Union No. 3 

 Performance Mechanical, Inc. (8/13/14 
and 9/11/14) 

 Schoenstein and Company 

 Ernie Abbott 

 Robert Adam 

 Alfonso Aguilera 

 Kirk Allen 

 Chris Arnell 

 Tim Ault 

 Cara Bateman 

 Lori Bateman 

 Jack Bell 

 Edward Bendix 

 Heidi A. Benjamin 

 Jack Bethards 

 Pierre Bidou 

 Errol Bisutti 

 James Bolds 

 Alec Bostock 

 Billie Bowden 

 Monique Boyer 

 Doug Boyum 

 Mark Brett 

 Heidi A. Bucher 

 Gary and Virginia Cady 

 Rick Carpenter 

 Maureen Carroll 

 Dale Cross 

 Elizabeth Crowley 

 William and Delena Darnell 

 Philip Daum 

 Errol Dely 

 Clark Driggars 

 Andrew Erthum 

 Patricia and James Everhart 

 Mark Felsoci 

 Heather J. Forthuber 

 Herbert J. Forthuber 

 Stacey Fortner 

 David Frank 

 Larry Fullington 

 Charles M. Graham 

 Marty Gustafson 

 Susan Gustofson 

 Sam and Mary Hammonds 

 Bob and Judi Hayward 

 Dell Holbrook 

 Maria Ilomin 

 Greg Imazu 

 Susan Jones 

 Ella Marie Kallios 

 David Kamp 

 Suzanne Kleiman 

 Jim Kons 

 Desiree La Bar 

 Tom Lam 

 John Lazorik 

 William Lee 

 Paul and Lois Leimone 

 Paul Leimone 

 James E. Lessenger 

 Dennis Lewis 

 David R. Lockwood 

 Jeffery Lord 

 Dennis Lowry 

 Joanna Lyons 

 David MacDonald 

 George Maichel 

 John W. Matthews 

 Maria Teresa Matthews 

 Chris Meldner 

 Jim Minkel 

 James R. Minkel 

 Paul Modjesky 

 KarenMuehlbauer 

 Joe Muehlbauer 

 David A. Nancarrow 

 Randy Norman 

 Marisol Pacheco-Mendez 

 Remigio Pasibe 

 Sophie Pasibe 

 Nicholas Piano 

 Alysia Porter 

 Silvano Preciado 

 Darren Ratekin 

 Preston Rubin 

 Thomas Rybarczyk 

 Linda Sanderson 

 Jelayn Sansome 

 Robert Segerdell 

 Rebecca Sgambati 

 Ronald Stein 

 Don Stock 

 Gail Stock 

 Brian Stone 

 Jerry Stumbo 

 Bernard S. Tatera 

 Sylvia and Alan Thompson 

 Jennifer A. Thornton 

 Maren Tusing 

 Anthony Van Zandt 

 Steve Villata 

 Duayne Weiler 

 William T. Welch 

 William Westbrook 

 N.L. Whitman 

 Cameron Wicklow 

 Christopher R. Wilburn 

 Michael Wilkinson 

 Linda Yarbrough 

 Ed Yarbrough 

 Jon Youmans 
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The City received letters that express opposition to the Project without addressing the adequacy 
or accuracy of the environmental analysis or identifying a significant environmental issue. These 
letters are provided in Appendix D. The City acknowledges their receipt and will consider them 
as part of its consideration of the Project; however, consistent with CEQA Guidelines §15088, the 
City has not provided a detailed response to them in this Final EIR. Letters opposing the Project 
were received from those identified alphabetically by last name in Table 1-2. 

TABLE 1-2 
COMMENTERS OPPOSED TO THE VALERO BENICIA CRUDE BY RAIL PROJECT  

Commenter 

 Darrin Atkins 

 Susie Barton 

 Cathy Bennett 

 Betty Berteaux 

 Jeff Brody 

 Beate Bruhl 

 Mairead and Marcus Byrne 

 Catherine Chaney 

 Barbara Combs 

 Dawn Cornell 

 Danny Crumpton 

 Jerri Curry 

 Gina Day 

 Carol Denney 

 Rick Donnelly 

 Patty Eastman 

 Sandy and Bill Franchini 

 Richard Freeman 

 Terri Goodman 

 Nancy Hilden 

 Diane Hill 

 Vicki Johnson 

 Allen Kaplan 

 Karen Kingsolver 

 Parisa LoBianco 

 Joanna Lyons 

 Martin MacKerel 

 June Mejias 

 Diane Merrick 

 Stephen and Maria Miller 

 Larry Miller 

 Marialee Neighbours 

 Larry Oppenheimer 

 Pamela Peck 

 Robert Peters 

 Adele Poenisch 

 Eleanor Prouty 

 Diana Ray 

 Christine Robbins 

 Daryl and Bonnie Rosta 

 Michele Rowe-Shields 

 Kathleen Sailor 

 Sandra Scherer 

 Giovanna Sensi-Isolani 

 Sam R. Sheppard 

 Diane Simon 

 Carole Sky 

 Dan Smith 

 Peter Stanzler 

 Pax Doug Strobel 

 Leslie Swan 

 Leslie and Gregory Swan 

 Anne Syer 

 Marti Vinson 

 Linda Wallis 

 Diana Walsh 

 Carol Weed 

 Rosalie Wohlfromm 

 Laura Zucker 

 

Some comments received merely disagree with the EIR’s methodology or conclusions without 
providing facts, reasonable assumptions predicated upon facts, expert opinion, or other substantial 
evidence explaining the basis for the disagreement. Consistent with case law interpreting CEQA, 
the City notes that disagreement with an EIR’s methodology or conclusions does not establish 
that the analysis is deficient. Marin Municipal Water District v. KG Land California Corporation 
(1991) 235 Cal.App.3d 1652, 1663. 

CEQA does not require a lead agency to respond to non-project-specific secondary materials 
submitted along with or in support of comments because such materials are not comments on the 
environmental analysis at issue. Environmental Protection Information Center v. California 
Department of Forestry & Fire Protection (2008) 44 Cal. 4th 459, 483-84. For example, the City 
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received numerous articles from the Natural Resources Defense Council in support of its letter on 
the Revised DEIR regarding the impacts of noise on biological resources, crude by rail generally, 
train safety, and other topics discussed in its letter. Similarly, the City received numerous articles 
from Safe Fuel and Energy Resources California with a cover letter dated November 3, 2015 that 
relate to non-attainment areas, ozone, Solano County wind turbine projects and other agencies’ 
evaluations of the impacts of other projects in other jurisdictions. The City acknowledges receipt 
of these materials, which, as requested, have been included in the formal file for this Project. 

Finally, questions of feasibility will be central to decision-makers’ ultimate decisions about 
alternatives, mitigation measures, and what options are legally available for consideration in the 
context of this Project. CEQA Guidelines Section 15364 defines “feasible” as “capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, legal, social, and technological factors.” As a legal principle, questions 
of feasibility are addressed here as well as where the issue is raised in the context of a specific 
comment.  

The alternatives presented in an EIR must be potentially feasible (CEQA Guidelines §15126.6(a)). 
When the DEIR was originally circulated, the City considered all alternatives to be potentially 
feasible and worthy of public consideration. During the public review process, based on comments 
received and additional analysis, the City determined that the ICCTA preempts any mitigation 
measure or alternative that would have the effect of managing or governing rail operations. Thus, 
the City has concluded, Alternatives 1 and 2 are in fact legally infeasible. This approach is 
consistent with the court’s decision in Flanders Foundation v. City of Carmel-by-the-Sea (2012) 
202 Cal. App. 4th 603, 623 (“CEQA explicitly permits the legislative body to make a post-
certification determination that… potentially feasible alternatives are not actually feasible, so long 
as the legislative body makes the requisite findings citing specific reasons for its infeasibility 
determination.”).  

The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce potential 
significant impacts to a less-than-significant level. “If the lead agency determines that a 
mitigation measure cannot be legally imposed, the measure need not be proposed or analyzed. 
Instead, the EIR may simply reference that fact and briefly explain the reasons underlying the 
lead agency's determination.” (14 Cal. Code Regs. §15126.4(a)(5)). Mitigation measures that are 
beyond a lead agency’s powers to impose or enforce are legally infeasible. Kenneth Mebane 
Ranches v. Superior Court (1992) 10 Cal.App.4th 276. As explained in DEIR Section 3.7, 
Federal Preemption of Railroad Regulation, DEIR Appendix L, Union Pacific Railroad 
Statement re: Preemption, and Revised DEIR Appendix G, Preemption of CEQA by the ICCTA, 
the City cannot regulate UPRR’s rail operations either directly (e.g., by dictating routing, timing, 
or choice of locomotives) or indirectly (e.g., by requiring Valero to pay a mitigation fee or 
purchase emissions offsets). Any such attempt would be preempted by federal law, which 
proscribes any mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of train transport 
on public safety wherever they may occur between the point of origin and the Refinery are 
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infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with CEQA, the 
City has not proposed or analyzed mitigation measures that cannot legally be imposed. 

1.4 Availability of the Final EIR 

Copies of the Final EIR (including the text of and appendices to the Final EIR, the DEIR, and the 
Revised DEIR) are being provided to the all public agencies who commented on the DEIR and 
Revised DEIR. Copies of the Final EIR and all documents referenced in the Final EIR also will 
be available for public review during normal business hours at the locations noted below. It also 
will be available for review and download at the City of Benicia website: www.ci.benicia.ca.us. 

 Benicia City Hall  Benicia Public Library 
 Community Development Department Reference Desk 
 250 East L Street 150 East L Street 
 Benicia, CA 94510 Benicia, CA 94510 

A notice of the availability of the Final EIR is being provided to the State Clearinghouse and 
published in two newspapers of general circulation. In addition, press releases are being provided 
to newspapers along the rail routes from Benicia to Roseville and the surrounding area as a 
courtesy to advise interested members of the public of the availability of the Final EIR (Pub. Res. 
Code §21092.5; CEQA Guidelines §15089(b)).  

1.5 Organization of the Final EIR 

As required by CEQA Guidelines §15132, this Final EIR consists of the following elements:  

(a) The DEIR and Revised DEIR; 

(b) Comments received on the DEIR and Revised DEIR either verbatim or in summary; 

(c) A list of persons, organizations, and public agencies that commented on the DEIR and 
Revised DEIR; 

(d) The responses of the Lead Agency to significant environmental points raised in the review 
and consultation process; and 

(e) Any other information added by the lead agency. 
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CHAPTER 2 
Responses to Comments on the Draft EIR 

2.1 Public Review of the Draft EIR 

The City advised interested local, regional, and state agencies, as well as members of the public, 
that a Draft (DEIR) for the Project was available for review by publishing notice of this fact in the 
Benicia Herald and Vallejo-Times Herald on June 17, 2014, and more broadly by submitting press 
releases to newspapers along the rail route from Benicia to Roseville and the surrounding areas,1 
and by mailing notification of the document’s availability to the Project’s distribution list. The 
notice briefly described the Project, solicited comments on the DEIR during a 45-day comment 
period that began on June 17, 2014, identified locations where the DEIR and referenced documents 
would be available for review, and provided other information. A Notice of Completion (NOC) 
dated June 16, 2014 was filed with the State Clearinghouse. The comment period subsequently was 
extended until September 15, 2014. Public notices about the DEIR are included in Appendix A of 
this Final EIR. In them, agencies and members of the public were encouraged to submit written 
comments and suggestions regarding the adequacy and accuracy of the analysis and 
determinations made in the DEIR as well as the appropriateness of the Project. Responses to 
comments received on the DEIR are provided below. 

Subsequent to the issuance of the DEIR, the City elected to circulate additional information on 
issues that were raised during the comment period and to allow the public to comment further on 
potential impacts that could result up-rail from the Roseville Yard (e.g., between the Roseville Yard 
and the State border) and beyond to potential points of crude oil origin in North America. In order 
to allow interested agencies and the public the opportunity to review this information, the City 
recirculated certain portions of the DEIR on August 31, 2015 (Revised DEIR). The comment 
period subsequently was extended until October 30, 2015. The City prepared the Revised DEIR in 
compliance with CEQA Guidelines Section 15088.5 (14 Cal. Code Regs. §15088.5) and will use it 
in conjunction with other information developed in the City’s formal record when considering 
whether to certify the Final EIR and to approve the Project. The City advised interested local, 
regional, and state agencies, as well as members of the public, that a Revised Draft EIR for the 
Project was available for review by publishing notice of this fact in the Benicia Herald on August 
30, 2015 and in the Vallejo-Times Herald on August 31, 2015, by submitting press releases to the 

                                                      
1  Uprail communities were notified via the distribution of press releases to the Vacaville Reporter; Dixon Tribune; 

Davis Enterprise; Sacramento Bee; Benicia Herald; Vallejo Times Herald; Daily Republic (Fairfield-Suisun); and 
Gold Country Media, which covers all eight Gold Country Media papers in Roseville, Auburn, and Folsom (i.e., the 
daily Auburn Journal and weekly newspapers including The Placer Herald [Rocklin], Roseville Press-Tribune, 
Lincoln News Messenger, Folsom and El Dorado Hills Telegraphs, Colfax Record, and Loomis). 
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same newspapers listed in footnote 1, and by mailing notification of the document’s availability to 
the Project’s expanded distribution list. Responses to comments received on the Revised DEIR are 
provided in Chapter 3, Responses to Comments on the Revised DEIR. 

2.2 Summary of Comments 

The City received 20 letters from government agencies with substantive comments on the DEIR, 
11 letters from organizations, 4 letters from Planning Commissioners, and 135 letters from 
individuals. In addition, comments were received orally at three Planning Commission meetings. 
As noted in Section 1.3, the City also received letters that expressed either favor or opposition to 
the Project without addressing the adequacy or accuracy of the environmental analysis or 
identifying a significant environmental issue. Those letters are provided in Appendices C and D, 
respectively. Of the approximately 1,800 substantive comments received on the DEIR, 
approximately 550 discussed hazards, 260 comments discussed air quality and greenhouse gas 
emissions, 80 discussed transportation, 60 discussed biological resources, 50 discussed hydrology 
and geology, and 40 discussed noise. Other topics of interest to commenters included the project 
description, alternatives, the scope of analysis, and cumulative impacts. 

2.3 List of Commenting Parties 

All who commented on the DEIR during the comment period are identified in this Section 2.3. 
Agencies are listed in Table 2-1, organizations are listed in Table 2-2, Planning Commissioners 
are listed in Table 2-3, individuals are listed in Table 2-4, and applicant representatives who 
commented on the DEIR during the comment period are listed in Table 2-5.  
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TABLE 2-1 
AGENCIES THAT COMMENTED ON THE VALERO BENICIA CRUDE BY RAIL PROJECT DRAFT EIR 

Comment 
Letter ID Name of Commenter Title Organization/Affiliation 

A1 Mike Webb Director of Community Development 
and Sustainability 

City of Davis 

A2 Kirk Trost Chief Operating Officer/General 
Counsel 

Sacramento Area Council of 
Governments (SACOG) 

A3 Matthew Jones Supervising Planner Yolo-Solano Air Quality Management 
District 

A4 Don Saylor Chair, Board of Supervisors County of Yolo 

A5 Erik Alm District Branch Chief, Local 
Development-Intergovernmental 
Review 

California Department of Transportation 

A6 Scott Morgan Director Governor’s Office of Planning and 
Research 

A7 Larry Greene Executive Director/Air Pollution Control 
Officer 

Sacramento Metropolitan Air Quality 
Management District 

A8 Angel Green Associate Planner Placer County Air Pollution Control 
District 

A9 Steve Cohn Board Chair SACOG 

A10 Alyx Karpowicz Groundwater Protection Division San Francisco Bay Regional Water 
Quality Control Board 

A11 Michael Webb Director of Community Development 
and Sustainability 

City of Davis 

A12 John F. Shirey City Manager City of Sacramento 

A13 Bill Emlen Director Solano County Department of 
Resource Management 

A14 Sondra Spaethe Air Quality Planner Feather River Air Quality Management 
District 

A15 Karl Mohr Senior Associate Vice Chancellor, 
Campus Planning, Facilities and Safety 

University of California, Davis 

A16 Denise Tyrrell and 
Thomas M. Cullen, Jr. 

Acting Director (CPUC) 
Administrator (CDFW) 

California Public Utilities 
Commission/California Department of 
Fish and Wildlife 

A17 David B. Kutrosky Managing Director Capitol Corridor Joint Powers Authority 

A18 Jean Roggenkamp Deputy Air Pollution Control Officer Bay Area Air Quality Management 
District 

A19 Stanley Cleveland and 
James Gallagher 

Board of Supervisors County of Sutter 

A20 Scott J. Lichtig Deputy Attorney General California Attorney General 
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TABLE 2-2 
ORGANIZATIONS THAT COMMENTED ON THE  

VALERO BENICIA CRUDE BY RAIL PROJECT DRAFT EIR 

Comment 
Letter ID Name of Commenter Title Organization/Affiliation 

B1 Lynne Nittler  Yolano Climate Action 

B2 Bobbi Fischer 
Rubinstein 

Principal Fischer Communications 

B3 James Neu  Martinez Environmental Group 

B4 Melissa Hagan Senior General Attorney-Environmental 
Law 

Union Pacific Railroad 

B5 Deb Self Executive Director San Francisco Baykeeper 

B6 Bill Heinicke President, Board of Directors Cool Davis 

B7 Lauri Litman  350 Sacramento 

B8 Marilyn J. Bardet  Benicians for a Safe and Healthy 
Community 

B9 Heather Lewis  Communities for a Better Environment 
(CBE) 

B10 Diane Bailey Senior Scientist Natural Resources Defense Council 
(NRDC) 

B11 Rachael E. Koss  Safe Fuel and Energy Resources 
California (SAFER California) 

 

TABLE 2-3 
PLANNING COMMISSIONERS THAT COMMENTED ON THE  
VALERO BENICIA CRUDE BY RAIL PROJECT DRAFT EIR 

Comment 
Letter ID Name of Commenter 

 Comment 
Letter ID Name of Commenter 

C1 Stephen Young C3 Susan Cohen Grossman 

C2 George Oakes, Sr. C4 Belinda Smith 

 



2. Responses to Comments on the Draft EIR 
 

Valero Benicia Crude by Rail Project 2-5 January 2016 

Final Environmental Impact Report 

TABLE 2-4 
INDIVIDUALS THAT COMMENTED ON THE VALERO BENICIA CRUDE BY RAIL PROJECT DRAFT EIR 

Comment 
Letter ID Name of Commenter 

 Comment 
Letter ID Name of Commenter 

D1 Kirk Johnson D41 Andy Shaw 

D2 Dennis Lowry D42 Stephen M. Fass 

D3 Roger Straw D43 Ed Ruszel 

D4 Barrie K. Robinson D44 Pat Toth-Smith 

D5 Joyce Resnick D45 Jim Kirchhoffer 

D6 Wayne W. Evans D46 Madeline Koster 

D7 Greg Yuhas D47 Alan C. Miller 

D8 Elisabeth Robbins D48 Maureen Driscoll 

D9 George Whitney D49 Elizabeth Larensky 

D10 Barbara Pillsbury D50 Marilyn Bardet 

D11 Sabina Yates D51 Ken Wallace 

D12 Roger Straw D52 Virginia Wallace 

D13 Helen M. Loewenstein D53 Richard Donnelly 

D14 Michael Karsh D54 Eldridge and Judy Moores 

D15 Roger Straw D55 Sonja B. Brodt 

D16 Kenneth and Catherine Bocox D56 Red Slider 

D17 Andrew F. Siri D57 Pat Toth-Smith 

D18 Linda Birse D58 Virginia Wallace 

D19 Marc Lancet D59 Ken Wallace 

D20 Madeline Koster D60 Virginia Wallace 

D21 Rick Stierwalt D61 Virginia Wallace 

D22 Rick Slizeski D62 Sandra Fuchs 

D23 Christine Price D63 Philip J. Summers and Henriette Bruun 

D24 Elizabeth Lasensky D64 Frank Fox 

D25 Carol Warren D65 Bill Wagman 

D26 Michael Karsh D66 Catherine LeBlanc 

D27 Paul Karsh D67 Pam Rhodes 

D28 Steve Yang D68 Susan Hodgson 

D29 Madeline Koster D69 Robin Lancaster 

D30 Roger Straw D70 Katie Kane 

D31 Frances Burke D71 Lawrence Reid Fox 

D32 Constance Beutel D72 Rick Slizeski 

D33 Ann Privateer D73 Douglas McColm 

D34 Ron Dial D74 Roger Straw 

D35 Diane Swann D75 Jack Ruszel 

D36 James McDonald D76 Jack Ruszel 

D37 Richard Slizeski D77 Kathy Kerridge 

D38 Grant Cooke D78 Donna Paul 

D39 Sue Kibbe D79 Judith Sullivan 

D40 James B. MacDonald D80 Lisa Reinerston 
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TABLE 2-4 (Continued) 
INDIVIDUALS THAT COMMENTED ON THE VALERO BENICIA CRUDE BY RAIL PROJECT DRAFT EIR 

Comment 
Letter ID Name of Commenter 

 Comment 
Letter ID Name of Commenter 

D81 Roger Straw D111 Brian Harkins 

D82 Jack Ruszel D112 Roger Straw 

D83 James MacDonald D113 Terri Vacek 

D84 Madeline Koster D114 Shoshanna Wechsler 

D85 Jan Ellen Rein D115 Alan Miller 

D86 Clifford Manous D116 Myra Nissen 

D87 Lucille Hammes D117 Giovanna Sensi-Isolani 

D88 Eileen Heaser D118 Susan Vogt 

D89 Thirty-Six (36) City of Davis Residents D119 Jan Cox Golovich 

D90 Stephen Fass D120 Karen Schlumpp 

D91 Roger Straw D121 Thomas Schutz 

D92 Charles Davidson D122 Claudia Kirkpatrick 

D93 Jean Jackman D123 Melissa Trace 

D94 Richard Slizeski D124 Linda Lewis 

D95 Toby Krein D125 Milton Kalish 

D96 Donnell Rubay D126 Bea Reynolds 

D97 Valerie Durbin D127 Karen Berndt 

D98 Sue Kibbe D128 Paul Reeve 

D99 Kathy Kerridge D129 Roger Straw 

D100 Craig B. Snider D130 James Egan 

D101 Rodney Robinson D131 Sacramento Area Residents 

D102 Ed Ruszel D131A Karen Newton 

D103 Mary Susan Gast D131B Martha Pearson 

D104 Karen Jacques D131C Terry Ermini 

D105 Roger Straw D131D Allegra Silverstem 

D106 Roger Straw D131E Unidentified 

D107 Laurie Litman D132 San Francisco Baykeeper Online Petition 

D108 Cara Bateman D133 Michele Rowe-Shields 

D109 Hadieh Elias D134 Lynne Nittler 

D110 Barbara Hopkins D135 Roger Straw 

 

TABLE 2-5 
APPLICANT COMMENTS ON THE VALERO BENICIA CRUDE BY RAIL PROJECT DRAFT EIR 

Comment 
Letter ID Name of Commenter 

 Comment 
Letter ID Name of Commenter 

E1 Susan Gustofson E3 John Flynn 

E2 Chris Howe E4 Diane Sinclair 
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2.4.1 Letter A1 – Responses to Comments from City of Davis 

A1-1 In response to this and similar comments, the initial 45-day comment period for the DEIR 
was extended until September 15, 2014, for a total comment period of 90 days. See 
Appendix A, Public Notices. 
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2.4.2 Letter A2 – Responses to Comments from  
Sacramento Area Council of Governments (SACOG) 

A2-1 In response to this and similar comments, the initial 45-day comment period for the DEIR 
was extended until September 15, 2014, for a total comment period of 90 days. See 
Appendix A, Public Notices. 
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A3-1

A3-2

Comment Letter A3
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2.4.3 Letter A3 – Responses to Comments from  
Yolo-Solano Air Quality Management District 

A3-1 The comment correctly notes that the Project would increase emissions within the 
Sacramento Federal Nonattainment Area (SFNA). Several individual air districts within 
the SFNA have established CEQA thresholds of significance for projects within their 
respective jurisdictions. However, no CEQA thresholds of significance have been 
developed for the basin-wide SFNA. Consequently, Project emissions occurring within 
each SFNA air district were compared to that district’s established CEQA thresholds. 
This analysis was conducted for the districts in the SFNA and for other air districts in 
northern California located outside of the SFNA. This analysis is described in Impact 4.1-5 
of the Revised DEIR (p. 2-30 et seq.). 

A3-2 The comment correctly notes that the City does not have legal authority to impose 
emission controls on tank car locomotives. See DEIR Section 3.7, Federal Preemption of 
Railroad Regulation (p. 3-26 et seq.) and DEIR Appendix L. See also Revised DEIR 
Section 2.6.2 (p. 2-27 et seq.), regarding potential uprail impacts and mitigation 
measures, Revised DEIR Appendix G, and UPRR Comments B4-3 and B4-4. 

As explained in Revised DEIR Section 2.6.2 (p. 2-39), “If the lead agency determines that a 
mitigation measure cannot be legally imposed, the measure need not be proposed or 
analyzed. Instead, the EIR may simply reference that fact and briefly explain the reasons 
underlying the lead agency's determination.” (14 Cal. Code Regs. §15126.4(a)(5)). CEQA 
Guidelines Section 15364 defines “feasible” as “capable of being accomplished in a 
successful manner within a reasonable period of time, taking into account several factors, 
including legal, social, and policy ones. Mitigation measures that are beyond a lead 
agency’s powers to impose or enforce are legally infeasible. Kenneth Mebane Ranches v. 
Superior Court (1992) 10 Cal.App.4th 276. The City cannot regulate UPRR’s rail 
operations either directly, by dictating routing or choice of locomotives, or indirectly, by 
requiring Valero to pay a mitigation fee or purchase emissions offsets. Any such attempt 
would be preempted by federal law, which proscribes any mitigation measure that would 
have the effect of managing or governing rail operations. For these reasons, any mitigation 
measure requiring compensation to offset Project-related locomotive emissions in specific 
air districts is infeasible. 
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2.4.4 Letter A4 – Responses to Comments from  
County of Yolo Board of Supervisors 

A4-1 In response this and similar requests, the City issued a Revised DEIR for public input to 
consider potential impacts that could occur uprail of J.R. Davis Yard in Roseville, 
California (the “Roseville Yard”) (i.e., between a crude oil train’s point of origin and the 
California State border, and from the border to Roseville). As a result, potential direct, 
indirect, and cumulative effects of transporting crude oil by rail between the Refinery and 
the Roseville Yard and between the Roseville Yard and the state border via the three 
most likely routes are analyzed on a resource-by-resource basis. See, e.g., Revised DEIR 
Section 2.5.1 (p. 2-23 et seq.), regarding the geographic scope of analysis, which 
acknowledges that trains traveling between the Roseville Yard and the Refinery would 
travel through Placer, Sacramento, Yolo, and Solano counties, and describes each of the 
three mostly likely routes between the State border and the Roseville Yard as passing 
through Placer and other counties. See also Revised DEIR Section 2.1.6, which 
acknowledges that the Project and Alternative 1 would have a significant NOx impact 
within the Yolo-Solano, Placer County, and other air districts, and Revised DEIR 
Section 2.6.1, which explains that impacts within the Bay Area Air Quality Management 
District (BAAQMD), which includes Contra Costa County, are analyzed following 
BAAQMD’s 2012 CEQA Guidelines, the Yolo-Solano Air Quality Management District 
Handbook, Sacramento Metropolitan AQMD CEQA Guide, Placer County Air Pollution 
Control District CEQA Air Quality Handbook, and other relevant guidance. Furthermore, 
potential impacts to schools located within 0.25 mile of the UPRR mainline (including 
schools in Placer, Sacramento, Yolo, and Solano counties) associated with hazardous 
emissions are analyzed in Revised DEIR Section 2.12.6 regarding hazardous emissions or 
the handling of hazardous or acutely hazardous materials. As analyzed therein, the 
Project would result in a less-than-significant impact in this regard. 

A4-2 The City issued a Revised DEIR in response this and similar requests that the geographic 
scope of review be expanded. See Revised DEIR Section 2.5.1 (p. 2-23 et seq.), 
describing the expanded geographic scope of analysis, and Revised DEIR Chapter 2 
(p. 2-1 et seq.), Revisions to the Draft EIR, which analyzes and summarizes the direct, 
indirect, and cumulative effects of the Project that could occur between the Refinery and 
the State border. For example, Revised DEIR Section 2.12 (p. 2-62 et seq.), analyzes 
potential impacts relating to hazards and hazardous materials, including potential train 
derailments and unloading accidents that could lead to hazardous materials spills, fires, 
and explosions and resulting substantial adverse secondary effects to Biological 
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality. 
See also Revised DEIR Section 2.15 (p. 2-127 et seq.), which identifies and evaluates 
Noise issues between the Refinery, the State border, and beyond.  

A4-3 The report provided in DEIR Appendix F was revised, updated, and clarified to address 
this and similar comments. See Revised DEIR Appendix F, Quantitative Risk Analysis of 
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the Valero Benicia Crude by Rail Project, which includes the updated risk analysis as an 
exhibit and provides a quantitative analysis of potential consequences. Although the 
probability of a crude oil release exceeding 30,000 gallons (about one tank car) remains 
low (one release every 38 to 80 years), the consequences of such an occurrence could be 
significant. Revised DEIR Section 2.12 (p. 2-62 et seq.), analyzes potential impacts 
relating to hazards and hazardous materials, including train derailments and unloading 
accidents that lead to hazardous materials spills, fires, and explosions and resulting 
substantial adverse secondary effects in populated areas and to environmentally sensitive 
resources. 

A4-4 See Response A4-3 regarding the Revised DEIR’s consideration of probabilities (i.e., the 
risk of a spill, upset or accident condition) and consequences (the potential magnitude of 
resulting harm if such an event were to occur). 

A4-5 As explained on p. 41 of Revised DEIR Appendix F, the spill modeling used a multi-
component crude with properties based upon a Bakken type crude. Specific properties of 
this crude used for the consequence modeling are listed in Table 5.1 (Revised DEIR 
Appendix F, p. 41).  

A4-6 As indicated in the Operational Aid Agreement provided as Appendix B to this Final 
EIR, Valero has entered into an enforceable commitment to use Casualty Prevention 
Circular (CPC)-1232 tank cars. The City may enforce this commitment through specific 
performance and injunctive relief, in addition to other remedies available at law. The 
legally binding nature of this agreement, and the fact that the City can enforce the 
agreement through specific performance and injunctive relief, provides sufficient 
certainty that Valero would use only tank cars that meet its obligation. In addition to the 
CPC-1232 tank cars, the analysis in the Revised DEIR also evaluates potential use of 
other types of tank cars, including those contemplated in new, more stringent safety 
regulations that have taken effect since the DEIR was issued. See Revised DEIR 
Appendix F, which evaluates the potential use of DOT-117 and DOT-117R tank cars. 
The analysis concludes that use of new tank car designs required by regulations issued in 
May 2015 by the U.S. Department of Transportation (USDOT) also would result in a 
significant and unavoidable impact. Under the USDOT rule, all existing non-jacketed 
CPC-1232 tank cars in Packing Group I service (including Valero’s proposed tank cars) 
would have to meet the DOT-117R standard by April 1, 2020. This is an enforceable 
requirement. Should regulations be adopted requiring even newer, safer tank cars to be 
used, Valero’s obligation to comply with the new standards also would be enforceable. 

A4-7 See Response A4-6. Further, Valero’s existing enforceable commitment to use CPC-1232 
tank cars is separate from, independent of, and would not be affected by the timeliness or 
any delay in the company’s ability to obtain a tank fleet that satisfies the obligation.  

A4-8 See Response A4-6.  
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A4-9 The Revised DEIR expressly considers the risk and potential consequences of upset or 
accident conditions (including derailments) in rail yards or on track sidings. For example, 
as noted in the Revised DEIR (p. 2-24), Project trains would travel approximately 3 miles 
on a siding track from the mainline in order to reach the Refinery. See also Revised DEIR 
Appendix F, Table 2.1, Rail Incidents - Initiating and Contributing Causes, and 
Tables 5.3, 5.4 and 5.5, summarizing unit train accident and spill rates by segment from 
the Refinery to the State border via the three specified routes. See also summaries of the 
Emergency Order No. 28 issued by the Federal Railroad Administration (FRA), which 
was prompted by the Lac-Mégantic accident and establishes additional requirements 
designed to ensure that unattended trains on the mainline track or siding are properly 
secured against unintended movement (Revised DEIR Section 2.12.2.4, p. 2-68 et seq.; 
and Revised DEIR Appendix F). The potential for upset or accident conditions involving 
the release of hazardous materials into the environment to create a significant hazard to 
the public or the environment is analyzed in Revised DEIR Section 2.12 (p. 2-62 et seq.), 
regarding hazards and hazardous materials.  

A4-10 See Response A4-3. UPRR retains unfettered authority regarding the movement of trains 
on its tracks; therefore, Project trains could be temporarily placed on sidings as part of 
normal operations. Any disruption that would require UPRR to temporarily store Project 
trains in sidings, and identification of those possible storage locations along the route 
from the crude oil’s point of origin to the Refinery, would be speculative. The Revised 
DEIR expressly considers the risk and potential consequences of upset or accident 
conditions (including derailments) in rail yards or on track sidings. For example, as noted 
on p. 2-24 of the Revised DEIR, Project trains would travel approximately 3 miles on a 
siding track from the main line in order to reach the Refinery. See also Revised DEIR 
Appendix F Table 2.1 and Tables 5.3, 5.4 and 5.5, summarizing unit train accident and 
spill rates by segment from the Refinery to the State border via the three specified routes. 
See also summaries of the FRA’s Emergency Order No. 28, which was prompted by the 
Lac-Mégantic accident and establishes additional requirements designed to ensure that 
unattended trains on the mainline track or siding are properly secured against unintended 
movement (see, Revised DEIR Section 2.12.2.4, p. 2-68 et seq., and Appendix F). The 
derailment rate analysis presented in Attachment 1 of Revised DEIR Appendix F 
incorporates track class of Project routes. Track class is correlated with the operational 
speed of trains; therefore, the low speed of Project trains at sidings is considered in the 
revised analysis.  

A4-11 See Response A4-3. The risk analysis presented in Attachment 1 of Revised Draft EIR 
Appendix F estimated the derailment rate based on track class, method of operation, and 
traffic density. Further explanation of this methodology is presented in Appendix A.1 of 
this attachment. The methodology can be used to estimate the probability of a derailment 
on any given segment of a rail line (Attachment 1, p. 4). Therefore, the Track Class 1 
segments of potential Project routes to the Refinery were included in the revised analysis. 
Disagreement with the EIR’s methodology or conclusions does not establish that the 
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analysis is deficient. Marin Municipal Water District v. KG Land California Corporation 
(1991) 235 Cal.App.3d 1652, 1663.  

A4-12 The Revised DEIR supplements the DEIR’s analysis of potential effects on traffic in 
communities outside of Benicia. See, for example, Revised DEIR Section 2.16.1 
(p. 2-138 et seq.), which analyzes whether Project-related use of the existing rail network 
could conflict with adopted measures of effectiveness for the performance of the circulation 
system including mass transit, non-motorized travel, and relevant components of the 
circulation system. As analyzed in the context of Impact 4.11-6 (Revised DEIR, p. 2-138 
et seq.), the amount of time it would take a train to pass through an at-grade crossing, and 
thus create a corresponding vehicular delay, would be a function of the train length and 
speed. Including a 30-second buffer for opening/closing of crossing gates and assuming an 
average roadway width of 100 feet, Project-related delays at at-grade crossings would range 
between 1.3 minutes (for a 50-car train traveling at 50 miles per hour [mph]) and 8 minutes 
(for a 100-car unit train traveling at 10 mph). Because it would take Valero approximately 
12 hours to unload each train and prepare the empty train for the return trip, any single train 
is likely to only pass through any given at-grade crossing once per day (at most) during the 
AM or PM peak hours. Therefore, assuming four peak period hours per day (two AM and 
two PM), any one train would have about an 8 percent chance of traveling through an at-
grade intersection during the AM or PM peak period. Average vehicle delay would not 
substantially increase at any given intersection over the peak two hour period. For these 
reasons, the Revised DEIR concludes that the Project would not cause a substantial 
increase in average vehicle delay at train crossings uprail from Roseville, and that a less-
than-significant impact would result.  

The comment suggests that the DEIR should have considered the actual traffic conditions 
at all crossings affected by the Project. However, the scope of an EIR’s analysis is guided 
by standards of reasonableness and practicality. With this in mind, the City has 
determined that the level of detail provided in this EIR about potential traffic effects on 
uprail intersections strikes the appropriate balance. “[T]he adequacy of an EIR is 
determined in terms of what is reasonably feasible, in light of factors such as the 
magnitude of the project at issue, the severity of its likely environmental impacts, and the 
geographic scope of the project” (Id.). In this case, evaluating the significance of 
potential delays at at-grade crossings as a function of train speed rather than on actual 
traffic conditions at all crossings affected by the Project is reasonable because such 
delays could occur at any number of locations along the North American freight rail 
routes shown in Revised DEIR Figure 1-1, North American Freight Railroads (Revised 
DEIR, p. 1-2). 

A4-13 The Revised DEIR analyzes potential cumulative impacts to traffic along the rail routes 
in Section 2.17.4.3.11 (p. 2-165 et seq.), regarding transportation and traffic. Two of the 
potentially cumulative rail projects listed in Revised DEIR Table 5-1 could travel on the 
same UPRR routes used by the Project within California, and beyond: the Alon 
Bakersfield and Plains All American projects; however, these projects would use tracks 
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leading south from Sacramento, and so would not combine with Project trains between 
the Refinery and Sacramento. No data, references, or other evidence has been presented 
that a significant adverse condition exists at any point along the potential routes (whether 
between the Refinery and Sacramento or beyond to the State border and, from there, to 
the point of origin) to which the Project could contribute a cumulatively considerable 
impact. 

The comment suggests that there is no legal or practical basis for treating uprail 
communities differently than those near the Refinery. The City disagrees. “The degree of 
specificity required in an EIR will correspond to the degree of specificity involved in the 
underlying activity which is described in the EIR” (14 Cal. Code Regs. §15146). It is 
reasonably certain that Project-related trains will access the Refinery via the Roseville 
Yard (see Revised DEIR Section 1.1, p. 1-1 et seq.); likely that they will access the 
Roseville Yard via one of the three routes described as “Oregon to Roseville,” “Nevada 
to Roseville, Northern,” and “Nevada to Roseville, Southern” and shown in Revised 
DEIR Figure 1-3 (p. 1-4), Uprail Routes; and not at all certain which among the North 
American freight railroad tracks shown in Revised DEIR Figure 1-1 (p. 1-2), North 
American Freight Railroads, that UPRR would choose to transport Project-related crude 
from the variety of potential North American crude oil sources including (but not limited 
to) locations in Texas, North Dakota, Oklahoma, New Mexico, or Canada (Revised DEIR 
Section 2.4.2, p. 2-20 et seq.). Accordingly, the EIR for this Project analyzes in more 
detail the geographic areas where there is greater certainty (including with quantitative 
analysis where possible) and in less detail those areas where information is not known 
and cannot be determined with reasonable inquiry. The scope of an EIR’s analysis is 
guided by standards of reasonableness and practicality. With this in mind, the City has 
determined that the level of detail provided in this EIR about potential effects to the 
various geographies that could be affected by the Project strikes the appropriate balance. 

A4-14 See Response A3-2 regarding a lead agency’s determination that a mitigation measure 
cannot be legally imposed. As explained in DEIR Section 3.7 (p. 3-26 et seq.), DEIR 
Appendix L, and Revised DEIR Appendix G, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport on 
public safety response times at at-grade crossings wherever they may occur between the 
point of origin and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA and federal law, the City has not proposed or 
analyzed mitigation measures that cannot legally be imposed. 

A4-15 See Revised DEIR Section 2.15 (p. 2-127 et seq.), which documents the analysis of 
potential direct and indirect uprail noise impacts, and Revised DEIR Section 2.17.4.3.10 
(p. 2-165), which analyzes potential cumulative noise effects. (Potential noise-related 
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impacts to wildlife are analyzed in Revised DEIR Section 2.7, p. 2-42 et seq., and 
Revised DEIR Section 2.17.4.3.2, p. 2-156 et seq.). See Response A4-13 regarding the 
legal and practical basis for treating uprail communities differently than those near the 
Refinery. 

A4-16 In response to this and similar comments, the City issued a Revised DEIR in August 2015 
for a 45-day review period primarily so that agencies and members of the public could 
consider potential uprail impacts including, but not limited to, those noted in this letter.  
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2.4.5 Letter A5– Responses to Comments from the  
California Department of Transportation (Caltrans) 

A5-1 Issues raised in Caltrans’s June 2013 letter on the MND about potential impacts to 
Interstate 680 (I-680), including the I-680/Bayshore Road interchange, were analyzed in 
DEIR Section 4.11 (p. 4.11-1 et seq.). See, for example, DEIR Section 4.11.1 (“long train 
crossings create extended vehicle queues that can impede traffic at the five nearby study 
intersections, the I-680 freeway Bayshore Road off-ramp, and the I-680 freeway itself” 
and “up to four times per day, the Project could increase the time that it takes drivers to… 
travel on the I-680 freeway and its off-ramp near the Bayshore Road exit.”). See also the 
discussion of existing intersection level of service operations with and without existing 
train crossings that was provided with the DEIR’s analysis of Impact 4.11-1 (including 
DEIR Table 4.11-2, Existing Off-Peak Hour Intersection Level of Service (LOS)) and the 
conclusion that “Under existing baseline conditions, the longest daily train is longer than 
Valero’s unit trains. Therefore, the delay caused by each Valero unit train at each 
intersection would be less than the delay caused by the longest daily train under current 
conditions” (DEIR, p. 4.11-10). Potential cumulative effects to I-680 and the intersection 
of I-680 and Bayshore Road were analyzed in DEIR Section 5.4.3.11 (p. 5-20). For 
example, “Under cumulative volume conditions, vehicle queues associated with the 
50-railcar crossing… would extend back onto the northbound I-680 off-ramp, but not 
onto the I-680 mainline” and “Project train crossings occurring during the 9:00 AM – 
7:00 PM period would generate queues on the west side of the tracks that would extend 
back onto Bayshore Road and affect the operations of the I-680 ramp-terminal 
intersections, but would not extend back onto the I-680 mainline.” 

A5-2 See Response A5-1, which addresses concerns about potential rail transport-related 
impacts on I-680 and the I-680/Bayshore Road interchange.  

A5-3 Consistent with CEQA Guidelines Section 15126.4(a)(5) and for the reasons discussed 
in Response A4-14 and Revised DEIR Appendix G, the City cannot legally impose 
mitigation measures designed to reduce or avoid impacts caused by rail transportation, 
including any requirement that an at-grade rail separation be constructed at Bayshore 
Road. 

A5-4 The City is not aware of any requirements for the railroad or the Refinery to notify Caltrans 
of any hazardous materials releases at the Refinery or along the rail lines. There are, 
however, a variety of reporting requirements that apply to the Refinery and the railroad. 
Further, Section V of UPRR’s Hazardous Material Emergency Response Plan (DEIR 
Appendix H, pp. 17-18) provides for coordination with non-railroad emergency response 
personnel and outlines responsibility for notifying federal, state, and local authorities. State 
agencies are charged with and do enforce these obligations. For example, the California 
Public Utilities Commission (CPUC) fined Southern Pacific following a 1994 derailment in 
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Siskiyou County for failure to report the spill immediately and failure to provide state 
officials with its hazardous material emergency handling guidelines.1  

                                                      
1  Erwin, Alexis C., Ph.D (Senate Standing Committee on Energy, Utilities and Communications), 2014. Safe Rail 

Transport of Crude Oil: What’s On the Horizon, and Are We Prepared? [http://seuc.senate.ca.gov/sites/ 
seuc.senate.ca.gov/files/02-24-14%20Background.pdf] February 24, 2014. 
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2.4.6 Letter A6 – Responses to Comments from  
California Governor's Office of Planning and Research 

A6-1 State agency recipients of the DEIR, as provided by the State Clearinghouse, are 
acknowledged to include: Resources Agency; Department of Fish and Wildlife, Region 3; 
Department of Parks and Recreation; San Francisco Bay Conservation and Development 
Commission; Department of Water Resources; California Highway Patrol; Caltrans, 
District 4; Air Resources Board, Major Industrial Projects; Regional Water Quality 
Control Board, Region 2; Department of Toxic Substances Control; California Energy 
Commission; Native American Heritage Commission; Public Utilities Commission; and 
State Lands Commission. Of these agencies, the City received comment letters from 
Caltrans (Letter A5) and the San Francisco Regional Water Quality Control Board 
(Letter A10). 
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2.4.7 Letter A7 – Responses to Comments from Sacramento 
Metropolitan Air Quality Management District 

A7-1 Using guidance from the 1999 California Air Pollution Control Officers Association 
(CAPCOA) Fugitive Leaks Guidelines, transit losses were calculated utilizing 1995 
Environmental Protection Agency (EPA) Protocol Average Marketing Terminal Factors 
from Table IV-1b. These emission factors were used for each component on the tank 
cars. The emission calculations were based on average train speed, distance travelled, and 
the number of tank cars to obtain the estimated emissions of volatile organic compounds 
(VOCs) (measured in tons per year) from transiting tank cars. It was assumed that the 
trains travel one direction with tank cars fully loaded. During unloading operations, air 
displaces the crude offloaded from the tank car. When tank cars are loaded with material 
for transport, they are not filled to the top with liquid. Unfilled headspace (ullage) 
contains the changes in liquid volume resulting from temperature fluctuations. The 
headspace also includes vapors at the equilibrium vapor pressure of the liquid. Tank cars 
are loaded with approximately 2% headspace remaining. After offloading, residual 
vapors remain in the tank car for the return trip. To be conservative, and to allow for any 
additional vaporization that may occur during offloading, the analysis assumes that 5% 
vapor remains in the empty tank car for the return trip. Transit losses for full and empty 
tank cars were calculated through each air district and for the total SFNA. 

Transit losses associated with rail cars have been estimated and are included in the 
Revised DEIR, including in Table A.6 of Appendix A. Estimates of reactive organic gas 
(ROG) and associated toxic air contaminant (TAC) emissions would be less than 1 pound 
per day in the SFNA. 

A7-2 Fugitive ROG emissions from tank cars associated with crude oil cargo were estimated in 
Revised DEIR Appendix A.1. Those emissions were found to be negligible, less than 
0.005 pounds per mile per day. Consequently, odors from crude oil cargo would not 
result in significant odor impacts.  

A7-3 Locomotive emissions within the various air districts within the SFNA (and outside of 
the SFNA but within California) are summarized in Revised DEIR’s analysis of 
Impact 4.1-5 (p. 2-30 et seq.). Impact 4.1-5 quantifies emissions for three possible rail 
routes in California, describes the significance of emissions, and includes a mitigation 
discussion. Detailed emission calculations are included in Revised DEIR Appendix A. 

A7-4 The Revised DEIR’s analysis of Impact 4.1-5 (p. 2-30 et seq.) describes Project-specific 
emissions that would occur in the California air districts between the Refinery and the 
California border. The impact analysis includes a mitigation discussion that describes 
why a lead agency cannot impose mitigation if it determines that a mitigation measure 
cannot be legally imposed. Mitigation measures that are beyond a lead agency’s power to 
impose or enforce are legally infeasible. The City cannot require mitigation on UPRR 
because any such attempt would be preempted by federal law, which proscribes any 
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mitigation measures that would manage or govern rail operations. See Revised DEIR 
Appendix G. 

A7-5 The Sacramento Metropolitan Air Quality Management District’s summary of 
environmental concerns regarding the Project is acknowledged. Specific responses to 
these concerns are addressed in the responses above. 
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2.4.8 Letter A8 – Responses to Comments from  
Placer County Air Pollution Control District 

A8-1 The comment correctly notes that the DEIR does not include locomotive emissions for 
Placer County for crude oil transport from north or east of the County boundary line to 
the Roseville Railyard. However, the Revised DEIR includes the estimates of rail 
transport for these areas (see the discussion in the Revised DEIR of Impact 4.1-5, p. 2-30 
et seq.). 

A8-2 The Revised DEIR includes revised estimates of emissions within Placer County. 
Emissions are included for three train routes and are summarized in Revised DEIR 
Tables 4.1-12, 4.1-13, and 4.1-14 (p. 2-33 et seq.). 

A8-3 The Revised DEIR includes emission estimates for the train route from the Refinery to 
the Roseville Yard and for the three train routes between the Roseville Yard and the 
California border. The emissions occurring within each air district are summarized in 
Revised DEIR Tables 4.1-12, 4.1-13, and 4.1-14 (p. 2-33 et seq.). 

A8-4 DEIR Section 6.4.1 (p. 6-6 et seq.) states that the No Project Alternative would emit 
higher GHG emissions when compared to the Project when the emissions analysis is 
limited to only the Bay Area Air Basin. However, when No Project versus Project GHG 
emissions are compared for California, the Project would have higher GHG emissions 
(see Revised DEIR Table 4.6-5, p. 2-58).  

A8-5 The emission factors used for ocean-going vessels and tugboats are included beginning 
on page 6 of DEIR Appendix E.2 and are based on California Air Resources Board 
OFFROAD 2011 model and MARPOL regulations. Additional emission factor references 
are included with tables listed throughout DEIR Appendix E.2. The emission factors for 
locomotives are included with the tables listed in DEIR Appendix E.5. The District’s 
request for future notifications relating to the Project as well as the request for written 
responses to comments prior to FEIR certification is acknowledged. 
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2.4.9 Letter A9 – Responses to Comments from  
Sacramento Area Council of Governments 

A9-1 The Council’s summary of the Project and engagement with its members, the City, and 
Valero to discuss it are acknowledged. 

A9-2 Many of the recommendations included in this comment are included in new regulations 
issued by the U.S. Department of Transportation in May 2015. See Revised DEIR, 
pp. 2-79 through 2-81. The DEIR and Revised DEIR evaluated all feasible mitigation 
measures to reduce potential significant impacts to a less-than-significant level. See 
Response A3-2 regarding a lead agency’s determination that a mitigation measure 
cannot legally be imposed. As explained in DEIR Section 3.7 (p. 3-26 et seq.), DEIR 
Appendix L, and Revised DEIR Appendix G, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport 
on public safety wherever they may occur between the point of origin and the Refinery 
are infeasible. See also UPRR Comments B4-3 and B4-4.  

A9-3 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 (p. 2-62 et seq.) and Revised DEIR Appendix F. In shifting from a 
qualitative analysis to a quantitative one, the City exercised its discretion in determining 
an appropriate standard of significance by choosing to use public safety thresholds that 
were adopted by Santa Barbara County in August 1999 and that since have been used by 
several other State and local agencies. This change is explained in Revised DEIR 
Section 2.12.3.1 (p. 2-87 et seq.).  

 This change in approach resulted in a revision to two significance determinations in the 
Revised DEIR (see Revised DEIR Section 2.12.6, p. 2-89 et seq.). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

 The change in approach also resulted in the identification of a new significant unavoidable 
impact. As analyzed in Revised DEIR Section 2.12.6 (p. 2-89 et seq.), the evaluation of 
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Impact 4.7-6 concludes that train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

A9-4 See Response A9-3 regarding recirculation of the DEIR. See Response A4-14 regarding 
this EIR’s evaluation of all feasible mitigation measures to reduce potential significant 
impacts to a less-than-significant level.  

A9-5 Revised DEIR Section 2.12 (p. 2-62 et seq.) evaluates the potential significance of 
impacts resulting from fire and explosion. See Revised DEIR Section 2.12.6 (p. 2-89 et 
seq.), discussing potential effects of Project-related transport of crude by rail from the 
Refinery to the State border and beyond, and Revised DEIR Section 2.12.7 (p. 2-124), 
which summarizes Hazards and Hazardous Materials impacts for the Project as a whole. 
See also Revised DEIR Appendix F. Based on this analysis, the EIR is clear that the 
“transportation of crude by rail would have a significant and unavoidable impact if train 
cars derailed and an associated rupture, leak, spill, explosion, or fire resulted in 
substantial adverse effects to people or structures (including the risk of loss, injury, or 
death).” Secondary effects of an upset or accident condition (including resulting fire or 
explosion) to Biological Resources also was determined to be significant and 
unavoidable. 

A9-6 Incidents and accidents involving the rail transportation of crude oil since 2013 
(including those summarized in this comment) have been considered in the preparation 
of the EIR. See DEIR Section 4.7.2.3 and additional accident information provided in 
Revised DEIR Section 2.12.2, p. 2-74 et seq.; see also Revised DEIR Appendix F, 
pp. 16-18). See also Response K3-3. 

A9-7 The DEIR’s statement (p. 4.7-17) that “Not every tank car derailment results in a spill, 
fire, or explosion” is borne out by the derailment examples provided in Comment A9-6. 
Notwithstanding the truthfulness of the statement, the quantitative risk analysis 
conducted for the Project relies on modeling done using a multi-component crude with 
properties based upon a Bakken type crude (Revised DEIR Appendix F, p. 41) and the 
analysis does consider risks associated with fire and explosion (see Response A9-5). 

A9-8 See Response A9-5 regarding the Revised DEIR’s analysis of risks associated with fire 
and explosion. 

A9-9 See Response A10-3 regarding the revised, quantitative risk analysis in the Revised 
DEIR. Moreover, as explained on page 11 of Attachment 1 in Revised DEIR Appendix 
F, the risk estimates used in the analysis are conservative, i.e., they may tend to 
overestimate the risk. The railroad derailment rates used in this analysis were calculated 
based on the data from 2005 to 2009. Since then, the derailment rate has continued to 
decline, thus the rates calculated using the study interval data (2005-2009) are higher 
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than if the same rates were calculated using more recent data. Specifically, the average 
U.S. railroad derailment rate during the study period was 2.5 derailments per million 
train miles, whereas in the subsequent 5-year period the rate was 1.8 derailments per 
million train miles and in 2014 it had dropped to 1.6 derailments per million train miles. 
These reflect reductions of 27% and 36%, respectively. 

A9-10 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1 
(p. 2-23 et seq.), the City supplemented the DEIR’s environmental analysis to consider 
the potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the Roseville 
Yard and the State border, via a southern route within California, or beyond the State 
line to the Project-related crude oil’s point of origin.  

The Revised DEIR expressly considers the risk and potential consequences of upset or 
accident conditions (including derailments) in rail yards or on track sidings. For 
example, as noted on page 2-24 of the Revised DEIR, Project trains would travel 
approximately 3 miles on a siding track from the main line in order to reach the 
Refinery. See also Revised DEIR Appendix F Table 2.1 and Tables 5.3, 5.4 and 5.5, 
summarizing unit train accident and spill rates by segment from the Refinery to the State 
border via the three specified routes. See also summaries of the FRA’s Emergency 
Order No. 28, which was prompted by the Lac-Mégantic accident and establishes 
additional requirements designed to ensure that unattended trains on the mainline track 
or siding are properly secured against unintended movement (Revised DEIR 
Section 2.12.2.4, p. 2-68 et seq., and Appendix F). 

Revised DEIR Chapter 2 (p. 2-1 et seq.) analyzes and summarizes the direct, indirect, 
and cumulative effects of the Project that could occur between the Refinery and the 
State border. For example, Revised DEIR Section 2.12 (p. 2-62 et seq.), analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. See also 
Revised DEIR Section 2.15 (p. 2-127 et seq.), which identifies and evaluates Noise 
issues between the Refinery, the State border, and beyond. 

A9-11 See Response A9-3. The derailment rate analysis presented in Attachment 1 of Revised 
DEIR Appendix F incorporates track class of Project routes. Track class is correlated 
with the operational speed of trains; therefore, the low speed of Project trains at sidings 
is considered in the revised analysis. 

A9-12 See Response A9-3. The risk analysis presented in Attachment 1 of Revised Draft EIR 
Appendix F estimated the derailment rate based on track class, method of operation, and 
traffic density. Further explanation of this methodology is presented in Appendix A.1 of 
Attachment 1. The methodology can be used to estimate the probability of a derailment 
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on any given segment of a rail line (Attachment 1, p. 4). Therefore, the Track Class 1 
segments of potential Project routes to the Refinery were included in the revised 
analysis.  

A9-13 See Response A9-3. 

A9-14 See Response A9-3 regarding significant unavoidable impacts identified in the Revised 
DEIR related to Hazards.  

As explained in Response A9-3, the “significance” of potential impacts relating to 
hazards is determined for purposes of this EIR by reference to specified public safety 
thresholds that have been relied upon were adopted by Santa Barbara County in August 
1999 and that since have been used by several other State and local agencies. The City 
acknowledges that the National Inventory of Dams classification system includes a 
definition of “significance” that is different than the one relied upon for purposes of 
analyzing potential impacts of the Project under CEQA.  

A9-15 In response to this and similar comments, the report provided in DEIR Appendix F was 
revised, updated, and clarified to evaluate risk associated with an upset or accident 
condition between the Refinery and the State border via each of the three most likely 
routes. This updated risk information was further considered as part of the quantitative 
risk analysis in Revised DEIR Appendix F (the updated risk report is an exhibit to the 
quantitative risk analysis). The presence of the communities, cities, and counties along 
these routes was considered regardless of whether the specific places are called out by 
name. As indicated in Revised DEIR Section 2.12 (p. 2-62 et seq.) (which analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions) the consequences of a spill, upset, or accident could be determined to be 
either significant or insignificant independent of how likely it is to occur. 

A9-16 See Response A4-5 regarding the Revised DEIR’s consideration of the chemical 
characteristics of the oil being transported. 

A9-17 See Response A9-7, which explains that the quantitative risk analysis conducted for the 
Project and that underlies Revised DEIR Section 2.12’s analysis of potential effects 
relating to hazards, relies on modeling done using a multi-component crude with 
properties based upon a Bakken type crude (Revised DEIR Appendix F, p. 41). As noted 
under Impact 4.7-6 (Revised DEIR p. 2-108 et seq.), the Project could result in adverse 
secondary effects to biological resources and waterbodies during an accident, regardless 
of the specific type of crude oil involved in such an event. 

See Response A9-4 regarding the feasibility of mitigation measures to address potential 
impacts of the Project. As noted in that response, “If the lead agency determines that a 
mitigation measure cannot be legally imposed, the measure need not be proposed or 
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analyzed. Instead, the EIR may simply reference that fact and briefly explain the reasons 
underlying the lead agency's determination.” (14 Cal. Code Regs. §15126.4(a)(5)). 

A9-18 See Revised DEIR Section 1.1 (p. 1-1 et seq.), which explains that the City issued a 
Revised DEIR to consider potential impacts that could occur between a crude oil train’s 
point of origin and the California State border, and from the border to Roseville. It is 
possible, due to track sharing agreements, for crude to be provided to the Refinery via 
any of the North American freight railroad tracks, which are shown in Revised DEIR 
Figure 1-1 (p. 1-2). However, it is more likely that UPRR’s existing crude network 
(Revised DEIR Figure 1-2, p. 1-3) would be used to transport Project-related crude 
because the UPRR rail line already provides rail access for the Refinery and because 
Refinery personnel have indicated that the UPRR would serve the Project. Further, based 
on information provided in application materials submitted by Refinery personnel, this 
EIR assumes for purposes of analysis that all Project-related crude would be routed 
through Roseville.2 Accordingly, the analysis in the Revised DEIR focuses on the lines 
leading from Roseville toward the California border and points beyond from the north 
(Oregon to Roseville), northeast (Nevada to Roseville, Northern), and east (Nevada to 
Roseville, Southern). 

Acknowledging that, on the basis of federal preemption, neither the Refinery nor the 
City has authority to dictate or limit routes selected by UPRR, it is possible that Project-
related crude oil could reach the Refinery from the south rather than by way of 
Roseville. Accordingly, potential direct, indirect, and cumulative impacts of crude oil 
transport by rail approaching the Refinery from the south also are analyzed in the 
Revised DEIR. 

A9-19 As explained in Revised DEIR Section 2.5.1, regarding the geographic scope of 
analysis, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project, in appropriate levels of detail, regardless of whether they 
could occur within the Refinery boundary, between the Refinery and the Roseville Yard, 
between the Roseville Yard and the State border, via a southern route within California, 
or beyond the State line to the Project-related crude oil’s point of origin. 

A9-20 See Response A9-3. The Revised DEIR expressly considers the risk and potential 
consequences of upset or accident conditions (including derailments) in rail yards or on 
track sidings. For example, as noted on page 2-24 of the Revised DEIR, Project trains 
would travel approximately 3 miles on a siding track from the main line in order to 
reach the Refinery. See also Revised DEIR Appendix F, Table 2.1 and Tables 5.3, 5.4 
and 5.5, summarizing unit train accident and spill rates by segment from the Refinery to 
the State border via the three specified routes. See also summaries of the FRA’s 
Emergency Order No. 28, which was prompted by the Lac-Mégantic accident and 
establishes additional requirements designed to ensure that unattended trains on the 

                                                      
2  UPRR confirmed in November 2014, “There are currently no plans for any other service unit [besides Roseville] to 

provide crude trains to the Valero Benicia refinery.” (Valero, 2014) 
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mainline track or siding are properly secured against unintended movement (Revised 
DEIR Section 2.12.2.4 and Appendix F). 

A9-21 See Revised DEIR Section 2.17.4 (p. 2-144 et seq.), which analyzes the potential for 
incremental, Project-specific impacts to combine with the incremental impacts of past, 
present, and reasonably foreseeable future projects to cause or contribute to a significant 
cumulative effect. See, for example, Revised DEIR Section 2.17.4.3.7 (p. 2-159 et seq.), 
regarding potential cumulative effects associated with hazards and hazardous materials. 
Following consideration of the incremental impacts of other crude by rail projects and 
based on results of the quantitative risk assessment conducted for the Project (see 
Revised DEIR Appendix F), it was determined that impacts would be cumulatively 
significant. The comment mentions the WesPac Pittsburg Energy Infrastructure Project 
and the Phillips 66 Company Rail Spur Extension Project. As noted in Revised DEIR 
Table 5-1 (p. 2-145 et seq.), the WesPac project has been modified and no longer 
includes a rail component; therefore, it would not cause or contribute rail travel-related 
effects that could combine with those of the Project. Also as noted in Revised DEIR 
Table 5-1, the analysis did consider the potential for incremental impacts of the 
Phillips 66 Company Rail Spur Extension Project as part of the cumulative scenario. 

A9-22 See Revised DEIR Section 2.17.4.2.1 (p. 2-144), which identifies potentially cumulative 
projects, including projects outside the City’s jurisdiction such as the Phillips 66 Santa 
Maria Refinery Rail Spur Project (San Luis Obispo County), the Alon Bakersfield 
Refinery Crude Flexibility Project (Kern County), the Plains All American Pipeline 
Bakersfield Crude Terminal (San Joaquin Valley Air Pollution Control District), and 
others. The cumulative effects analysis considers potential contributory impacts from 
these projects. See, e.g., Revised DEIR Section 2.17.4.3.7 (p. 2-159 et seq.), which 
documents the analysis of potential cumulative effects associated with hazards and 
hazardous materials, including hazards that could result from collisions and other upset 
or accident conditions.  

A9-23 A lead agency may not approve a project that would result in one or more significant 
effects unless it makes a specific finding or findings among those set forth in Public 
Resources Code §21081(a). See, for example Public Resources Code §21081(a)(3), 
which states the possible finding that “[s]pecific economic, legal, social, technological, 
or other considerations. . . make infeasible the mitigation measures or alternatives 
identified in the environmental impact report.”  

The comment suggests that the EIR should have identified Valero’s commitment to use 
CPC-1232 tank cars and UPRR’s compliance with its General Railroad Safety measures 
as mitigation measures and that the failure to do so violates CEQA by precluding the 
identification of potential environmental effects and the analysis of the sufficiency of 
measures to mitigate those effects. The comment cites Lotus v. Department of 
Transportation (2014) 223 Cal. App. 4th 645 as support for this suggestion. However, 
the Lotus case is not applicable to the City’s analysis of the Project because there the 

2.4-40



2. Responses to Comments on the Draft EIR 

2.4 Response to Agency Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

lead agency had relied upon adopted mitigation measures (some of which were called 
“special construction techniques”) to determine that the project would not result in any 
significant effect on the environment. By contrast, here the City does not rely on the 
choice of tank cars or implementation of any specific UPRR measures to reduce the 
significance of potential Project impacts below established thresholds. See Revised 
DEIR Section 2.12 (p. 2-62 et seq.) regarding direct and indirect effects of the Project 
relating to hazards and hazardous materials; Revised DEIR Section 2.12.7 (p. 2-124), 
summarizing hazards and hazardous materials-related effects; and Revised DEIR 
Section 2.17.4.3.7 (p. 2-159 et seq.), regarding cumulative effects relating to hazards and 
hazardous materials. These sections conclude that the Project would result in significant 
unavoidable impacts for CEQA purposes because: i) the Project could pose a significant 
hazard to the public or the environment through reasonably foreseeable upset and 
accident conditions involving the release of hazardous materials into the environment 
(Impact 4.7-2); ii) train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions could result in substantial adverse secondary 
effects, including to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality (Impact 4.7-6); and iii) the Project could expose people or 
structures to significant risk, injury, or loss from wildland fires if a train derails in a fire 
hazard severity zone and a resulting fire or explosion causes a wildland fire (Impact 4.7-9). 
Further, cumulative hazards and hazardous materials-related effects relating to 
transporting Project crude by rail would be significant. Notably, “while the updated tank 
car designs reduce the overall risk, the [cumulative] impact would remain significant. 
This cumulative impact would be significant and unavoidable.” (Revised DEIR 
Section 2.17.4.3.7, p. 2-159 et seq.). 

See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

Even if UPRR’s compliance with its General Railroad Safety measures was identified as 
a mitigation measure and so included in a mitigation monitoring and reporting plan, the 
implementation of the measure would be infeasible. As explained in Revised DEIR 
Section 2.12.6 (p. 2-89 et seq.), the City cannot regulate UPRR’s rail operations either 
directly or indirectly. Any such attempt would be preempted by federal law, which 
proscribes any mitigation measure that would have the effect of managing or governing 
rail operations (see also DEIR Section 3.7, p. 3-26 et seq.; DEIR Appendix L; Revised 
DEIR Appendix G; and UPRR Comments B4-3 and B4-4). While the City can identify 
and disclose the risks posed by rail transport of crude oil, it must rely on the federal 
authorities to ensure that any such risks are mitigated as appropriate.  

A9-24 See Response A9-23. 

A9-25 In response to this and similar requests, the City issued a Revised DEIR for public 
review on August 31, 2015.  
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2.4.10 Letter A10 – Responses to Comments from San 
Francisco Bay Regional Water Quality Control Board 

A10-1 To clarify, as described in the Executive Summary (DEIR Section ES-4, p. ES-3) and 
Project Description (DEIR Section 3.1.1.2, p. 3-1), the crude oil delivered by rail would 
displace up to 70,000 barrels per day of the crude oil that presently is delivered by marine 
vessels. This means that the Refinery already receives by ship the same types of crude that 
would be delivered by rail under the Project. This was confirmed by John Hill, Vice 
President, General Manager, of the Refinery, at the September 11, 2014 comment meeting 
on the DEIR (Transcript, pp. 66-68; Final EIR Section 2.8.3) (“The Draft EIR contains 
references to various crudes as potential feedstocks to be carried by rail. Many of these 
crudes, including Bakken, have been safely processed at our facility…. [W]e have 
processed Bakken oil in the past…. It came in by barge.”). See also, for example, Revised 
DEIR Section 2.1.1 (p. 2-2) (“The amount of crude oil delivered by railcar would be offset 
by a corresponding decrease in crude oil delivered by marine vessels”).  

A10-2 In response to this comment, the last paragraph on DEIR page 4.8-3 and the first 
paragraph on DEIR page 4.8-4 have been revised as follows: 

The Refinery is regulated by the SFRWQCB via three Water Board orders. for 
effluent discharges from their Wastewater management units (wastewater 
treatment plant and crude oil storage area ponds are regulated under Waste 
Discharge Requirements Order No.R2-2013-0033. The remainder of the Refinery 
is regulated under Site Cleanup Requirements Order R2-2014-0004. dDischarges 
of all effluent and storm water associated with industrial activity from the 
Refinery to Suisun Bay and Carquinez Strait (waters of the United States) are 
regulated under NPDES Order No. R2-2015-0037 The Refinery operates under a 
NPDES permit administered by the SFRWQCB. Storm water runoff is currently 
discharged through the storm water outfalls that service the Refinery property. 
The storm water outfalls are permitted under the Refinery NPDES permit, which 
sets storm water outfall discharge limits and monitoring requirements. Routine 
water quality monitoring is conducted on outflows from one outfall (Outfall 001) 
into Suisun Bay, eleven outfalls (Outfall 002, 003, 004, 005, 006, 007, 008, 009, 
010, 011, and 017) into Sulphur Springs Creek, and five outfalls (Outfall 012, 
013, 014, 015, and 016) into Carquinez Strait. The current discharge limitations 
for untreated storm water and wastewater treatment plant effluent are outlined in 
the above Orders. The purpose of such Orders are to describe storm water and 
effluent discharges generated from the Refinery and, based on the discharge 
types and concentrations, to provide effluent and receiving water quality 
limitations and special discharge provisions in accordance with the Clean Water 
Act.  

Storm water discharges and water quality at the Refinery’s 16 storm water outfalls 
are managed through application of an existing Storm Water Pollution Prevention 
Plan (SWPPP), which incorporates the NPDES discharge limits and monitoring 
requirements as well as incorporates procedures, pollution prevention strategies, 
and best management practices (BMPs) used to meet these discharge limits. The 
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SWPPP was originally prepared to comply with SFRWQCB Order Number 2002-
0112 (NPDES Permit No. CA0005550) adopted in October, 2002 (URS, 2002). In 
2011, the SWPPP was revised to comply with Order Number R2-2009-0079, 
issued by the SFRWQCB in 2009 to be effective from January 1 through 
December 31, 2014. In 2013 the SWPPP was revised to include construction storm 
water pollution prevention measures. The current discharge limitations for 
untreated storm water and wastewater treatment plant effluent are outlined in the 
SFRWQCB NPDES Order. Its purpose is to describe storm water and effluent 
discharges generated from the Refinery and, based on the discharge types and 
concentrations, provides effluent and receiving water quality limitations and 
special discharge provisions in accordance with the Clean Water Act. 

In response to comment A10-2 the last paragraph on page 4.8-5 of the DEIR has been 
revised as follows: 

Groundwater quality in the Refinery area ranges from good in the upland areas of 
the facility to brackish to saline in the areas along Suisun Bay. Free phase liquid 
hydrocarbons have been observed in monitoring wells at various locations within 
the Refinery property (Woodward-Clyde 1993). Soil and groundwater 
investigations have been conducted at the Refinery since 1988. As required by 
SFRWQCB Order No. 91-094, a Refinery-wide site assessment began in 
November 1991 for the purpose of characterizing soil and groundwater 
contamination and developing a remediation plan (URS, 2001). Several 
investigations have been conducted since the initial investigations and have 
included other areas besides those at the main Refinery area. A follow-up 
SFRWQCB Order No. 97-077 rescinded SFRWQCB Order No. 91-094 and 
required additional investigation and the development of a Remedial Action Plan 
(RAP) (URS, 2001). URS Corporation (URS) prepared and revised a RAP for the 
Refinery in July 2001. The RAP addresses free-phase product plumes and 
associated dissolved-phase groundwater constituents at the Refinery and specific 
remedial recommendations. Currently, such actions are regulated under updated 
Site Cleanup Requirements Order No. R2-2014-0004. 

In response to comment A10-2 the first paragraph on page 4.8-10 of the DEIR has been 
revised as follows: 

As explained above, however, Valero holds an NPDES permit issued by the 
SFRWQCB, NPDES No. CA0005550. The NPDES permit which requires Valero 
to prepare and maintain an SWPPP. Therefore, Valero need not obtain coverage 
under the Construction General Permit Order. As specified in Section 5 7 of the 
Valero SWPPP (Construction Activities), BMPs for Erosion Control and 
Construction Activities, developed in accordance with the NPDES permit issued 
by the SFRWQCB, any construction permit executed in a drainage area that is 
not covered under the NPDES permit will be performed in a way consistent with 
the requirements of the General Permit for Construction Activities. Additionally, 
the Valero SWPPP includes the required elements detailed above for a SWPPP 
prepared and implemented as part of the requirements for the Construction 
General Permit. 
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A10-3 Impacts relating to the accidental release of hydrocarbons during the offloading process, 
containment of accidental spills, and risks related to flooding are discussed in the DEIR 
in multiple places (see, e.g., DEIR Section 4.7.6 under Impact 4.7-4, p. 4.7-21; 
Section 4.8.2.2 under “Flooding,” p. 4.8-6 et seq.; and Section 4.8.5 under Impact 4.8-6, 
p. 4.8-18). The following specific responses address concerns raised in Comment A10-3: 

 In the event of a spill into the proposed containment sump, all hydrocarbon 
collected in the sump would be removed via a vacuum truck and processed at the 
Refinery. 

 As detailed under Impact 4.7-4, the containment volume of the proposed sump is 
nine times larger than that required by federal regulation (40 CFR §112.9).  

 Because the capacity of the containment sump would be approximately nine times 
larger than that required by federal regulations, there would be adequate capacity to 
contain a spill as well as runoff from a significant rainfall event at the same time in 
the unlikely event that such events occur simultaneously. Additionally, because the 
facility would be continuously staffed during the offloading of crude materials, leak 
detection and implementation of appropriate containment measures would be rapid, 
minimizing any potential for impacts to occur. Additionally, as detailed on DEIR 
p. 3-17, additional protection beyond that described above would be provided 
because the proposed rack area would be sloped inward toward the centerline of the 
rack and a roadside curb would be constructed east of the tracks near the fence line 
to further contain any minor spills and leaks. For additional discussion of risks 
relating to operation during a 100-year flood event, see Response A10-4. 

 Details of the containment sump are provided in DEIR Section 3.4.1.1 (p. 3-17) as 
well as DEIR Section 4.7.6 under Impact 4.7-4 (p. 4.7-21). As described, while 
exact dimensions would be finalized during final design, the containment sump 
would have a capacity nine times larger than that required by federal regulation 
(40 CFR §112.9), which requires capacity for 100 percent of a single storage 
container and sufficient freeboard to contain precipitation. 

 The elevation of the groundwater table varies across the Project area (see DEIR 
Section 4.8.2.2., p. 4.8-2 et seq.). As described in DEIR Section 4.8.5 under 
Impact 4.8-1 (p. 4.8-15), groundwater intercepted during construction excavations 
would be extracted and contained in holding tanks and subsequently processed at 
the Refinery’s existing wastewater treatment plant and discharged in conformance 
with the Refinery’s existing NPDES permit. 

 Any materials, such as crude or other hydrocarbons, captured and contained within 
the containment sump as a result an accidental release resulting from a spill or leak 
would undergo immediate clean up. Materials would not be stored in the liquid 
spill containment sump, and as such there is negligible risk of release of crude oil 
or other materials from the containment sump. Additionally, the concrete lined 
sump would include a catch basin with an isolation valve. While it is unlikely that 
groundwater would enter the containment sump, and groundwater or rainwater 
collected in the sump would undergo processing at the facility WWTP prior to 
release. 

A10-4 Details relating to flood risks at the Project site and flood hazard zones, including the 
100-year flood zone, are presented in DEIR Section 4.8.2.2 (p. 4.8-6). Regulations relevant 
to construction and operation of facilities within the 100-year flood zone are presented in 
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DEIR Section 4.8.2.3 (pp. 4.8-12 to 4.8-13). Impacts of the Project relating to flooding and 
flood hazards are discussed in DEIR Section 4.8.5 under Impacts 4.8-6 and 4.8-7 (pp. 4.8-
19 to 4.8-20). As described under Impact 4.8-6, the design of the proposed track/unloading 
rack includes flood hazard mitigation measures in accordance with the City of Benicia 
Flood Plain Management Policy. The flood hazard mitigation measures incorporated into 
the design criteria for the Project would comply with construction standards established by 
the California Building Code. Should an extreme flood event occur, such as a 100-year 
flood event, while impacts related to flooding and flood hazards would be less than 
significant, it is possible that a delivery of crude could be rescheduled if the track became 
flooded to further avoid and minimize any flood related risks. 

A10-5 In response to this comment, the first paragraph on DEIR page 4.8-16 has been revised as 
follows: 

The majority of the Project site is developed and is an operating Refinery; the 
Project would not result in any substantial increase in impervious area or storm 
runoff. The SFRWQCB regulates water quality in the Project area. The Refinery 
operates under a NPDES permit administered by the RWQCB. Wastewater 
produced on the Refinery site by Refinery operations is currently treated at the 
Refinery’s wastewater treatment plant and discharged into the Carquinez Strait via 
a waste water effluent outfall regulated under the Refinery NPDES permit. Long-
term storm runoff generated at the Project site would be similar to the existing 
runoff on-site. Storm water runoff would continue to be discharged through the 
storm water outfalls that service the Refinery property.3 The storm water outfalls 
are permitted under the Refinery NPDES permit, which sets storm water outfall 
discharge limits and monitoring requirements. Storm water discharges and water 
quality at the Refinery’s 16 storm water outfalls are managed through application 
of an existing SWPPP, which incorporates the NPDES discharge limits and 
monitoring requirements as well as incorporates procedures, pollution prevention 
strategies, and BMPs used to meet these discharge limits. The SWPPP was 
originally prepared to comply with SFRWQCB Order Number 2002-0112 
(NPDES Permit No. CA0005550) adopted in October, 2002 (URS, 2002). In 2011, 
the SWPPP was revised to comply with Order Number R2-2009-0079, issued by 
the SFRWQCB in 2009 to be effective from January 1 through December 31, 
2014. In the event of an incident that results in the accidental spill or release of oil 
on-site, including release of crude oil from a train on the Refinery property, the 
Refinery has an existing efficient and flexible response plan for spills associated 
with the operation of its facilities (discussed in detail in Section 4.7, Hazards and 
Hazardous Materials). In summary, storm water runoff collected in the 
containment areas of the Refinery would continue to be discharged through the 
NPDES-permitted storm water outfalls only if observation and sampling confirm 
that it complies with the storm water effluent limitations in the Refinery's 
NPDES permit; otherwise, it will be sent to the Refinery’s wastewater treatment 
plant for treatment and discharge to Carquinez Strait, via a waste water effluent 
outfall regulated under the Refinery NPDES permit. Impacts to water quality, 
water quality standards, or waste discharge requirements related to long-term 
operations would be less than significant. 
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A10-6 Potential effects to the Suisun Marsh, including secondary hazards-related effects resulting 
from an upset or accident condition, were analyzed in DEIR Section 4.2.4.2 (p. 4.2-31 et 
seq.). The analysis in the DEIR was superseded by the analysis in the Revised DEIR. See, 
for example, Revised DEIR Impact 4.7-6, regarding train derailments and unloading 
accidents that lead to hazardous materials spills, fires, and explosions and which concludes 
that substantial (significant and unavoidable) adverse secondary effects could result to 
biological resources, including species identified as a candidate, sensitive, or special-status, 
riparian habitats or other sensitive natural communities or federally protected wetlands; and 
may interfere substantially with the movement of native resident or migratory fish or 
wildlife species or with established native resident or migratory wildlife corridors, may 
impede the use of native wildlife nursery sites.  

Because of federal preemption, neither the Refinery nor the City has authority to dictate 
speed limits along the railroad routes (see DEIR Section 3.7, DEIR Appendix L, Revised 
DEIR Appendices G and H; and UPRR Comments B4-3 and B4-4). More specifically, 
issues regarding state and local regulation of train speed are governed by the Federal 
Railroad Safety Act of 1970 (“FRSA”), which contemplates a comprehensive and 
uniform set of safety regulations in all areas of railroad operations. The purpose of the 
FRSA is to “promote safety in every area of railroad operations and reduce railroad-
related accidents and incidents.” 49 U.S.C. §20101. The FRSA includes a preemption 
provision that, among other things, allows state and local governments to regulate only 
those matters on which the Secretary of Transportation has not yet regulated. The 
Secretary regulates train speeds, which depend on the classification of the tracks. 
Therefore, the City does not have authority to regulate UPRR’s train speeds. Nonetheless, 
for informational purposes, the maximum allowable operating speeds for freight trains 
are identified in Table 2.4-1, Maximum Freight Train Speed Limits by Track Type.  

TABLE 2.4-1 
MAXIMUM FREIGHT TRAIN SPEED LIMITS BY TRACK TYPE 

Track Classification Freight Train Speed Limit 

Class I 10 mph (16 km/h) 

Class II 25 mph (40 km/h) 

Class III 40 mph (64 km/h) 

Class IV 60 mph (97 km/h) 

Class V 80 mph (129 km/h) 

SOURCE: 40 CFR §213.9  

 

As noted on p. 3-21 of the DEIR, trains transporting crude oil between Roseville and the 
Refinery would travel at up to 50 miles per hour (mph). Trains entering the Refinery 
across Park Road would travel at approximately 5 mph. 

A10-7 The storage tanks would not be emptied or taken out of service prior to replacing the 
earthen berms along Avenue A with new concrete berms. The storage tank concrete 
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containment berm would be installed prior to removal of the existing earthen containment 
berms. Therefore, during construction activities, regulatory containment capacity for the 
existing storage tanks in the event of a storage tank spill would be maintained.  

Because the location of the proposed berms is described clearly in the DEIR, the 
requested figure has not been provided. See, e.g., DEIR pp. ES-2, 3-17 (“a new concrete 
berm would be constructed approximately 12 feet west of the existing earthen berm.”). 
See also DEIR p. 3-20 (“The existing spill containment structure around the lower tank 
farm consists of a 5- to 10-foot tall, earthen berm…. Approximately 1,800 feet of the 
existing earthen containment berm along the eastern edge of the tank farm would be 
removed and a new, 8-foot tall concrete berm would be constructed approximately 
12 feet west of the existing earthen berm….”). 

A10-8 See Response A10-2. 

A10-9 See response A10-2. 
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2.4.11 Letter A11 – Responses to Comments from  
City of Davis 

A11-1 The City of Davis’s summary of the Project and CEQA process is acknowledged. 
Consistent with CEQA and the CEQA Guidelines, the City prepared a Draft EIR and 
Revised DEIR to inform decision makers and the public about the potential 
environmental impacts (including potential significant unavoidable impacts) of the 
Project. Where feasible, measures are proposed to reduce those effects. See, for 
example, Mitigation Measure 4.1-1, the implementation of which would reduce potential 
air quality impacts during the construction of the proposed unloading rack; Mitigation 
Measure 4.2-1, the implementation of which would reduce potential impacts to nesting 
birds; Mitigation Measure 4.5-1, which would address potential effects relating to 
seismic-related ground failure; Mitigation Measure 4.8-1, which would reduce potential 
water quality-related impacts; and Mitigation Measure 4.11-4, regarding emergency 
access. Where mitigation measures or potential alternatives are not feasible, for example 
because of federal preemption, this fact is noted and briefly explained. See, for example 
Revised DEIR page 2-38 et seq., regarding potential impacts to air quality; page 2-44 et 
seq., regarding potential impacts to biological resources; page 2-58 et seq., regarding 
potential GHG-related impacts; and pages 2-112 et seq. and page 2-116, regarding 
hazards, including secondary impacts that could result from upset or accident conditions. 

A11-2 CEQA allows for revisions to a draft EIR based on comments received during the public 
review period for the EIR. Comments received on the Project DEIR were reviewed and 
considered during preparation of a Revised DEIR that was published on August 31, 
2015. Responses to comments provided by the Sacramento Area Council of 
Governments (SACOG) are provided in Final EIR Section 2.4.10 (see Letter A9). 
Responses to comments of the County of Yolo are provided in Final EIR Section 2.4.4 
(see Letter A4).  

A11-3 Revised DEIR Section 2.5.1 (p. 2-23 et seq.) discusses the number of tank cars that 
Project trains would deliver from the crude oil point of origin to Roseville, and from 
Roseville to the Refinery. The number of tank cars in a Project train represents the 
maximum number of cars that would be transported to the Refinery on these route 
segments. The revised risk assessment presented in Revised DEIR Appendix F 
acknowledges the recent and ongoing development in the regulation of crude 
transportation by rail, including the U.S. Department of Transportation’s final rule 
covering enhanced tank car standards and operational controls for high-hazard 
flammable trains issued on May 1, 2015 (Revised DEIR p. 2-79 et seq.), and 
conservatively assumes that Project trains would always haul the maximum number of 
tank cars proposed by the Project. 

A11-4 See Response A4-6 regarding Valero’s enforceable commitment to use CPC-1232 tank 
cars. See Response A9-3 regarding the shift made in the Revised DEIR from a 
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qualitative risk and consequence analysis to a quantitative one and the revisions to 
significance determinations made as a result of the shift.  

A11-5 UPRR retains unfettered authority regarding the movement of trains on its tracks; 
therefore, Project trains could be temporarily placed on sidings as part of normal 
operations. Any disruption that would require UPRR to temporarily store Project trains 
in sidings, and identification of those possible storage locations along the route from the 
crude oil’s point of origin to the Refinery, would be speculative. As stated in the DEIR 
on p. 3-22, Valero may request (and has agreed to request) a delivery schedule; 
however, UPRR has complete control over the movement of the train. The Revised 
DEIR expressly considers the risk and potential consequences of upset or accident 
conditions (including derailments) in rail yards or on track sidings. For example, as 
noted on p. 2-24 of the Revised DEIR, Project trains would travel approximately 3 miles 
on a siding track from the main line in order to reach the Refinery. See also Revised 
DEIR Appendix F Table 2.1 and Tables 5.3, 5.4 and 5.5, summarizing unit train 
accident and spill rates by segment from the Refinery to the State border via the three 
specified routes. See also summaries of the FRA’s Emergency Order No. 28, which was 
prompted by the Lac-Mégantic accident and establishes additional requirements 
designed to ensure that unattended trains on the mainline track or siding are properly 
secured against unintended movement (see, Revised DEIR Section 2.12.2.4, p. 2-68 et 
seq., and Appendix F). The derailment rate analysis presented in Attachment 1 of 
Revised DEIR Appendix F incorporates track class of Project routes. Track class is 
correlated with the operational speed of trains; therefore, the low speed of Project trains 
at sidings is considered in the revised analysis. 

A11-6 See Response A11-5. 

A11-7 See also, Response A9-3 regarding the shift made in the Revised DEIR from a 
qualitative risk and consequence analysis to a quantitative one and the revisions to 
significance determinations made as a result of the shift. The report provided in DEIR 
Appendix F was revised, updated, and clarified to evaluate risk associated with an upset 
or accident condition between the Refinery and the State border via each of the three 
most likely routes. This updated risk information was further considered as part of the 
quantitative risk analysis of the Project Revised DEIR Appendix F (the updated risk 
report is an exhibit to the quantitative risk analysis). The presence of the communities, 
cities, and counties along these routes was considered regardless of whether the specific 
places are called out by name. The risk analysis presented in Attachment 1 of Revised 
Draft EIR Appendix F estimated the derailment rate based on track class, method of 
operation, and traffic density. Further explanation of this methodology is presented in 
Appendix A.1 of this attachment. The methodology can be used to estimate the 
probability of a derailment on any given segment of a rail line (p. 4 of Attachment 1).  

A11-8 See Response A11-7. 

A11-9 See Response A11-7 
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A11-10 The comment notes characteristics of the rail route through the City of Davis that were 
not disclosed in the DEIR. See Response A11-7. 

A11-11 The DEIR and Revised DEIR both acknowledge those incidents, and the potential for 
similar incidents in the future. The Revised DEIR’s revised risk assessment considers 
the likelihood and consequences of future incidents. As explained on page 11 of 
Attachment 1 in Revised DEIR Appendix F, the risk estimates used in the analysis are 
conservative, i.e., they may tend to overestimate the risk. The railroad derailment rates 
used in this analysis were calculated based on the data from 2005 to 2009. Since then, 
the derailment rate has continued to decline, thus the rates calculated using the study 
interval data (2005-2009) are higher than if the same rates were calculated using more 
recent data. Specifically, the average U.S. railroad derailment rate during the study 
period was 2.5 derailments per million train miles, whereas in the subsequent 5-year 
period the rate was 1.8 derailments per million train miles and in 2014 it had dropped to 
1.6 derailments per million train miles. These reflect reductions of 27% and 36%, 
respectively. 

A11-12 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. See Revised DEIR Section 2.5.1, describing 
the expanded geographic scope of analysis, and Revised DEIR Chapter 2, which 
analyzes and summarizes the direct, indirect, and cumulative effects of the Project that 
could occur between the Refinery and the State border. For example, Revised DEIR 
Section 2.12 analyzes potential impacts relating to hazards and hazardous materials, 
including train derailments and unloading accidents that lead to hazardous materials 
spills, fires, and explosions and resulting substantial adverse secondary effects to 
Biological Resources, Cultural Resources, Geology and Soils, and Hydrology and Water 
Quality. See also Revised DEIR Section 2.15, which identifies and evaluates Noise 
issues between the Refinery, the State border, and beyond. 

A11-13 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk 
analysis of the Project. See Revised DEIR Section 2.12 and Revised DEIR Appendix F. 
See Response A9-3 regarding the Revised DEIR’s shift from a qualitative analysis to a 
quantitative one and the revisions to significance determinations that resulted from the 
shift.  

 The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

A11-14 See Response A11-13. 
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A11-15 See Response A11-13. 

A11-16 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. See Response A3-2 
regarding a lead agency’s determination that a mitigation measure cannot legally be 
imposed. As explained in DEIR Section 3.7, Federal Preemption of Railroad 
Regulation, DEIR Appendix L, Union Pacific Railroad Statement re: Preemption, and 
Revised DEIR Appendix G, Preemption of CEQA by the ICCTA, the City cannot 
regulate UPRR’s rail operations either directly (e.g., by dictating routing, timing, or 
choice of locomotives) or indirectly (e.g., by requiring Valero to pay a mitigation fee or 
purchase emissions offsets). Any such attempt would be preempted by federal law, 
which proscribes any mitigation measure that would have the effect of managing or 
governing rail operations. For these reasons, mitigation measures to reduce the potential 
effects of train transport on public safety wherever they may occur between the point of 
origin and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City has not proposed or analyzed mitigation 
measures that cannot legally be imposed. 

A11-17 See Response A11-16. Many of the recommendations included in this comment are 
included in new regulations issued by the U.S. Department of Transportation in May 
2015. See, Revised DEIR, pp. 2-79 through 2-81. 

A11-18 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant. The 
comment mentions the WesPac Pittsburg Energy Infrastructure Project and the Phillips 
66 Company Rail Spur Extension Project. As noted in Revised DEIR Table 5-1, 
Potential Projects for Cumulative Effects Evaluation, the WesPac project has been 
modified and no longer includes a rail component; therefore, it would not cause or 
contribute rail travel-related effects that could combine with those of the Project. Also as 
noted in Revised DEIR Table 5-1, the analysis did consider the potential for incremental 
impacts of the Phillips 66 Company Rail Spur Extension Project as part of the 
cumulative scenario. 

A11-19 See Response A11-18. 

A11-20 The City issued a Revised DEIR in response this and similar requests. See Revised 
DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and Revised 
DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes the direct, 
indirect, and cumulative effects of the Project that could occur between the Refinery and 
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the State border. For example, Revised DEIR Section 2.12, analyzes potential impacts 
relating to hazards and hazardous materials, including train derailments and unloading 
accidents that lead to hazardous materials spills, fires, and explosions and resulting 
substantial adverse secondary effects to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality. Regarding the identification of 
feasible mitigation measures, see Response A11-1. 

A11-21 Receipt of the July 1, 2014 letter of multiple members of the U.S. Congress to the 
Secretary of the U.S. Department of Transportation is acknowledged. However, because 
the letter does not comment on the adequacy or accuracy of the DEIR or Revised DEIR 
for this Project, a more detailed response is not provided. 
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2.4.12 Letter A12 – Responses to Comments from  
City of Sacramento 

A12-1 The City of Sacramento’s concurrence with the comments made by the Sacramento Area 
Council of Governments (Comment Letter A9) is acknowledged. As noted in Revised 
DEIR Chapter 1, Introduction, and as shown on Figure 1-3, Project trains also could 
approach Roseville from Nevada via the northeast as well as from Oregon. 

A12-2 In response to this and similar comments, the report provided in DEIR Appendix F was 
revised, updated, and clarified to evaluate risk associated with an upset or accident 
condition between the Refinery and the State border via each of the three most likely 
routes. This updated risk information was further considered as part of the quantitative 
risk analysis of the Project Revised DEIR Appendix F (the updated risk report is an 
exhibit to the quantitative risk analysis). The presence of the communities, cities, and 
counties along these routes was considered regardless of whether the specific places are 
called out by name. As indicated in Revised DEIR Section 2.12 (which analyzes potential 
impacts relating to hazards and hazardous materials, including train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions) the 
consequences of a spill, upset, or accident could be significant regardless of how likely it 
is to occur. 

A12-3 See Response A4-14. As explained in Revised DEIR Appendix G, any attempt to impose 
mitigation measures designed to reduce or avoid significant impacts from rail operations 
would be preempted by federal law. 

A12-4 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 and 
Revised DEIR Appendix F. See Response A9-3 regarding the shift made in the Revised 
DEIR from a qualitative risk and consequence analysis to a quantitative one and the 
revisions to significance determinations made as a result of the shift.  
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2.4.13 Letter A13 – Responses to Comments from  
Solano County Department of Resource Management 

A13-1 The commenter’s general statement of disagreement with impact conclusions made in the 
DEIR is acknowledged. More specific responses will be provided in the responses that 
follow as additional details about the commenter’s reasons are presented. 

A13-2 The commenter expresses concern with issues regarding emergency response and 
mitigation that are discussed in detail in the commenter’s subsequent comments. 
Responses to those specific comments are provided below. 

A13-3 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Response A9-3 regarding the 
shift made in the Revised DEIR from a qualitative risk and consequence analysis to a 
quantitative one and the revisions to significance determinations made as a result of the 
shift. See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars and 
the Revised DEIR’s evaluation of impacts associated with the potential use of other types 
of tank cars, including those contemplated in new, more stringent safety regulations that 
have taken effect since the DEIR was issued. See Response A3-2 regarding a lead 
agency’s determination that a mitigation measure cannot legally be imposed; see also, 
DEIR Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and UPRR 
Comments B4-3 and B4-4. Accordingly, consistent with CEQA, the City has not 
proposed or analyzed mitigation measures that cannot legally be imposed. 

A13-4 As noted in Response A9-3, the change in approach to the risk analysis resulted in a 
revision to Impact 4.7-2, which now concludes that the Project would result in a 
significant unavoidable impact relating to reasonably foreseeable upset and accident 
conditions involving the release of hazardous materials into the environment. For reasons 
discussed in Response A3-2, the City cannot regulate UPRR’s rail operations. Therefore, 
any potential mitigation that would reduce the physical interference by Project trains with 
emergency response or evacuation plans could similarly not be legally imposed. 

A13-5 Site specific geologic data and information relating to soil conditions and potential 
geologic hazards (such as liquefaction, subsidence, and lateral spreading) associated with 
soil conditions are presented and interpreted in detail in DEIR Section 4.5.2 (p. 4.5-1 et 
seq.). The site specific setting information directly informs and supports the analysis of 
impacts presented in DEIR Section 4.5.5 (p. 4.5-14 et seq.), including the analysis of 
impacts relating to seismically induced ground failure discussed under Impact 4.5-3. The 
site specific information presented in the setting and utilized to assess impacts of the 
Project is summarized from a number of on-site geotechnical investigations relevant to 
the Project. Further, while the geotechnical reports referenced in DEIR Section 4.5 are 
not included in an appendix to the document, such references were and have remained 
available for agency and public review since the publication of the DEIR as part of the 
City’s record for this Project. 
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2.4.14 Letter A14 – Responses to Comments from  
Feather River Air Quality Management District 

A14-1 See Response A3-1. 

A14-2 See Responses A3-1 and A7-1. 

A14-3 See Response A7-1. 

A14-4 See Response A8-5. 

A14-5  See Response A3-2. 
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2.4.15 Letter A15 – Responses to Comments from  
University of California, Davis 

A15-1 The proximity of existing UC Davis facilities and uses to the existing rail line is 
acknowledged, as are complaints about baseline conditions relating to train horn noise, 
vibration, and locomotive/rail car noise. 

A15-2 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Response A9-3 regarding the 
shift made in the Revised DEIR from a qualitative risk and consequence analysis to a 
quantitative one and the revisions to significance determinations made as a result of the 
shift. See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 
Regarding the timing of the review process, the City has been evaluating the nature and 
extent of potential environmental effects of the Project since 2013 and is motivated to 
conclude the process in a timely way. Sustainable Transportation. Advocates of Santa 
Barbara v. Santa Barbara County Association of Governments (2009) 
179 Cal.App.4th 113 (CEQA should not be interpreted as allowing an EIR to be delayed 
beyond the time when it can, as a practical matter, serve its intended function of informing 
and guiding decision makers). 

A15-3 As defined in CEQA Guidelines Section 15358, “direct” and “indirect” effects both are 
caused by a project, with direct effects occurring at the same time and place and indirect 
effects occurring later in time or farther removed in distance. Characterization of an 
effect as direct or indirect does not affect the depth of analysis or conclusions as to 
potential significance. Therefore, while disagreement with the characterization of effects 
is acknowledged, it does not affect the adequacy or accuracy of the analysis and so no 
revisions are proposed. 

Revised DEIR Section 2.15 (p. 2-127 et seq.) analyzes the direct and indirect effects of 
train-related noise that would result from the Project. The Revised DEIR explains that 
“Federal law preempts local governments from regulating railroad noise. Therefore, 
local general plans or noise ordinances are not applicable” (p. 2-129 and substitutes 
appropriate noise thresholds in Table 4.10-6, Noise Levels Defining Impact for Rail 
Projects (Revised DEIR, p. 2-136). As summarized in Revised DEIR Section 2.15.2 
(p. 2-137), “transportation of Project-related crude by rail could generate noise and/or 
expose people to or produce vibration levels that would exceed local agencies’ 
thresholds of significance; however, the addition of Project-related trains is not expected 
to result in a significant change to existing conditions in these respects.”  

A15-4 Revised DEIR Section 2.15 (p. 2-127 et seq.) provides information about train noise, 
including train horns and other railroad-generated sounds. See, e.g., Revised DEIR 
p. 2-129 (“The maximum volume level for the train horn is 110 decibels; the minimum 
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sound level is 96 decibels. This range has been described as from ‘about the same sound 
level as an electric drill in your hand’ to ‘the threshold of discomfort’” [citations omitted]). 

A15-5 The Revised DEIR evaluates train noise expected along the rail routes, which, as noted 
in Comment A15-1, traverse UC Davis. See, for example, Revised DEIR page 2-128, 
which states: “Noise associated with Project-related rail transport could be experienced 
by noise sensitive receptors in proximity to the tracks, potentially including but not 
limited to: residential uses, hospitals, rest homes, long term care facilities, mental care 
facilities, schools, libraries, places of worship, and passive recreation areas.” Potential 
rail-related noise impacts are analyzed, for example, in Impact 4.10-3a (which concludes 
that the transportation of Project-related crude would result in a less than significant 
increase in the frequency of noise events in the vicinity of the train tracks above the 
frequency of such events existing without the project, and a less-than-significant 
increase in ambient noise levels) and Impact 4.10-4a (which concludes that operation of 
the Project would result in a less than significant temporary or periodic increase in 
ambient noise levels). As noted in the summary of impacts provided in Revised DEIR 
Section 2.15.2 (p. 2-137), “transportation of Project-related crude by rail could generate 
noise and/or expose people to or produce vibration levels that would exceed local 
agencies’ thresholds of significance; however, the addition of Project-related trains is 
not expected to result in a significant change to existing conditions in these respects.” 

A15-6 The Revised DEIR analyzes potential impacts to sensitive receptors (existing 
residences) located as close as to the tracks as approximately 50 feet (see, e.g., Revised 
DEIR, p. 2-28), substitutes appropriate thresholds for the evaluation of railroad noise 
(see Response A15-3), and concludes that the addition of Project trains to baseline levels 
of rail transport would not result in a significant change to existing conditions (Revised 
DEIR, p. 2-137). The correction in proximity to the rails of receptors specifically within 
UC Davis does not change this conclusion. 

A15-7 See Response A15-3 regarding the characterization of effects as direct or indirect and 
regarding the thresholds used to evaluate potential significance of impacts. The analysis 
of direct and indirect effects set forth in Revised DEIR Section 2.15 (p. p. 2-127 et seq.) 
considers all sources of Project-generated noise. 

A15-8 See Response A15-7. 

A15-9 See Revised DEIR Table 4.10-5 (p. 2-132), which identifies the ground-borne vibration 
(GBV) and ground-borne noise (GBN) impact criteria recommended for use by the 
FTA. Residential receptors are included in vibration Category 2 (Revised DEIR, 
p. 2-130). The EIR assumes that UPRR’s routes into Roseville would be “moderately-
used” (occasional events) or “heavily-used” (frequent events) based on freight train trips 
reported in the 2013 California State Rail Plan (Revised DEIR, p. 2-132). The upper 
range of vibration for rail transport would be 85 VdB at 50 feet, which is above the 
“frequent events” limit for residential (Category 2) uses. Vibration generally would 
attenuate as the distance from the source increases, and so would be less for residential 
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receptors in Davis who are located 150 feet from the rails than the residents in Fairfield 
who are 50 feet away. For the reasons discussed in the context of Impact 4.10-2a, the 
transportation of Project-related crude by rail would result in no impact related to the 
generation of ground borne vibration or ground borne noise. 

A15-10 See Response A15-3 regarding the characterization of effects as direct or indirect, 
regarding the federal preemption of the regulation of noise generated by rail transit, and 
federal thresholds applicable to rail-generated noise. Regarding the expanded 
geographic scope of analysis, see Revised DEIR Section 1.1 (p. 1-1 et seq.) including 
Figure 1-1, North American Freight Railroads (p. 1-2), Figure 1-2, Union Pacific Crude 
Network (p. 1-3), and Revised DEIR Section 2.17.4 (p. 2-144 et seq.). As described and 
shown, the EIR (as revised) considers potential Project-related effects between the 
Refinery and potential points of origin throughout North America for all resource areas 
analyzed in the DEIR. 

A15-11 In response to this and similar requests, a Revised DEIR was issued in August 2015. 
Potential direct and indirect Air Quality-related impacts are analyzed in Revised DEIR 
Section 2.6 (p. 2-25 et seq.) and cumulative effects are analyzed in Section 2.17.4.3.1 
(p. 2-152 et seq.). See also Revised DEIR Section 2.17.1 regarding significant 
unavoidable impacts, including to Air Quality. Responses to comments provided by 
Yolo County are provided in FEIR Section 2.4.4 (Letter A4). Responses to comments 
provided by the City of Davis are provided in FEIR Section 2.4.11 (Letter A11). 
Responses to comments provided by SACOG are provided in in FEIR Section 2.4.2 
(Letter A2) and Section 2.4.9 (Letter A9). Your office has been added to the City’s 
distribution list for this Project. 
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2.4.16 Letter A16 – California Public Utilities Commission, 
Safety and Enforcement Division and Department of 
Fish and Wildlife, Office of Spill Prevention and 
Response 

A16-1 The general list of concerns about the risk assessment in the DEIR is acknowledged. 
Responses to specific comments are provided below. 

A16-2 The commenter quotes from the Project Description of the DEIR and a draft Regulatory 
Impact Analysis issued by the U.S. Department of Transportation regarding enhanced 
tank car standards and the risks posed by trains carrying crude oil. The comment is 
acknowledged. 

A16-3 The commenter quotes from the risk analysis discussion of the DEIR and states an 
opinion that the passage mischaracterizes and underestimates the risk posed by the 
Project; however, the comment provides no facts, evidence, or expert assumptions based 
on facts or evidence that allow for a more substantive response. For a discussion of 
hazard impacts and the Revised DEIR risk assessment, see Response A20-4. 

A16-4 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. As noted on Revised DEIR p.1-2, it is more 
likely that Project-related crude oil would be transported on UPRR rail lines because 
UPRR already provides rail access for the Refinery and because Valero indicated that 
UPRR would serve the Project. Revised DEIR Chapter 2, Revisions to the Draft EIR, 
analyzes and summarizes the direct, indirect, and cumulative effects of the Project that 
could occur between the Refinery and the State border. For example, Revised DEIR 
Section 2.12, analyzes potential impacts relating to hazards and hazardous materials, 
including train derailments and unloading accidents that lead to hazardous materials 
spills, fires, and explosions and resulting substantial adverse secondary effects to 
Biological Resources, Cultural Resources, Geology and Soils, and Hydrology and Water 
Quality. See also Revised DEIR Section 2.15, which identifies and evaluates Noise 
issues between the Refinery, the State border, and beyond. 

A16-5 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Response A9-3 
regarding the shift made in the Revised DEIR from a qualitative risk and consequence 
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analysis to a quantitative one and the revisions to significance determinations made as a 
result of the shift.  

A16-6 See Response A9-3. The Revised DEIR evaluated four spill sizes that could result from 
a derailment of a Project train. For a small spill (100 gallons) there is a 100 percent 
cumulative probability that 100 gallons or more would be released assuming that the 
tank car has failed and that a release has occurred. See p. 2-93 of the Revised DEIR, 
including footnote 21. As noted on p. 2-94, a 100-gallon spill was used as the cut off for 
the analysis since spills less than that amount would likely be contained in the railroad 
right-of-way and explosions would be unlikely because a spill of that size would not 
generate enough thermal radiation for a long enough duration to produce a thermal tear. 
As explained on p. 41 of Revised DEIR Appendix F, the spill modeling used a multi-
component crude with properties based upon a Bakken type crude. Specific properties of 
this crude used for the consequence modeling are listed in Table 5.1. 

A16-7 See Response A16-5. Local Safety Hazard Sites (LSHS) are discussed in Revised Draft 
EIR pp. 2-66 and 2-67. The risk analysis presented in Attachment 1 of Revised Draft 
EIR Appendix F estimated the derailment rate based on track class, method of operation, 
and traffic density. Further explanation of this methodology is presented in 
Appendix A.1 of this attachment. The methodology can be used to estimate the 
probability of a derailment on any given segment of a rail line (p. 4 of Attachment 1).  

A16-8 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. See 
also, Response A9-3 regarding the shift made in the Revised DEIR from a qualitative 
risk and consequence analysis to a quantitative one and the revisions to significance 
determinations made as a result of the shift. 

A16-9 See Response A16-5. The Revised DEIR considered possible Project train derailments 
beyond the California border to the crude oil point(s) of origin. As stated on p. 2-95 of 
the Revised DEIR, train accident rates typically are determined based on the number of 
accidents per million miles traveled. Therefore, the additional miles Project-related 
trains would travel from crude oil source locations to the California border would 
increase the overall probability of an accident resulting in injuries and fatalities. The 
significant and unavoidable impact regarding Project trains from the California border to 
the Refinery (Impact 4.7-2) would remain significant beyond California. 

A16-10 As noted in Response A16-5, the Revised DEIR provided a quantitative risk analysis of 
the Project. See Revised DEIR Section 2.12 and Revised DEIR Appendix F. The revised 
risk analysis considered four possible spill sizes resulting from a train derailment: small 
(100 gallons), median (30,000 gallons), large (180,000 gallons), and very large 
(240,000 gallons). The hazard zones associated with the fires and secondary thermal 
tears resulting in fireballs were incorporated into the quantitative risk analysis. See 
Revised DEIR, p. 2-93. The consequence modeling results were used along with spill 
probability and population density information along the potential rail routes to estimate 
the overall risk of injury and fatality. 
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A16-11 See Response A16-10. As noted in Response A16-10, the largest spill evaluated in the 
revised analysis was 240,000 gallons, which represents the volume of about eight tank 
cars. Assuming a tank car has failed and that a release has occurred, the probability that 
a spill would exceed 240,000 gallons is estimated as 1 percent. 

A16-12 As discussed in Attachment 1 of Revised DEIR Appendix F, the FRA accident database 
incorporated into the risk analysis includes traffic, infrastructure, and accident data for 
all freight trains operating on Class 1 railroads in the U.S. The FRA database records all 
accidents that exceed a specified monetary damage cost to on-track equipment, signals, 
track, track structures, and roadbed. 

A16-13 See Response A16-5. 
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2.4.17 Letter A17 – Responses to Comments from  
Capitol Corridor Joint Powers Authority 

A17-1 The Capitol Corridor Joint Powers Authority’s overview of rail operations and its 
relationship with UPRR is acknowledged. 

A17-2 CEQA’s requirements for the distribution of a Notice of Preparation (NOP) do not 
include special provisions for “stakeholders whose operations may be impacted by the 
proposed project.” The City was not required to send the NOP to the Capitol Corridor 
Joint Powers Authority (CCJPA). Nonetheless, the City welcomes input from the CCJPA 
on the Project, the DEIR, and the Revised DEIR. 

CEQA requires the lead agency for a project of statewide, regional, or area-wide 
significance to consult with transportation planning agencies and public agencies that 
have transportation facilities within their jurisdictions (including rail transit service 
within 10 miles of the project site) that could be affected by the project (Pub. Res. Code 
§21092.4). The CCJPA is a partnership among the six local transit agencies in an eight 
county service area (CCJPA, 2015a3), but is not itself a transportation planning agency or 
a public agency that has transportation facilities of its own. Instead, the CCJPA “shares 
the administration and management of the Capitol Corridor” (CCJPA, 2015a). As noted 
in Comment A17-1, the CCJPA’s “host railroad,” UPRR, “owns the track infrastructure 
and dispatches and controls the movement (and operational performance) of the Capitol 
Corridor trains.” Therefore, CEQA Section 21092.4 did not obligate the City to provide 
the NOP directly to the CCJPA. 

The governing arm of the CCJPA, the Capitol Corridor Joint Powers Board, consists of 
two representatives from each of the eight counties in the Capitol Corridor: Placer, 
Sacramento, Yolo, Solano, Contra Costa, San Francisco, Alameda and Santa Clara, 
represented by Placer County Transportation Planning Agency, Sacramento Regional 
Transit District, San Francisco Bay Area Rapid Transit District, Santa Clara Valley 
Transportation Authority, Solano Transportation Authority, and the Yolo County 
Transportation District (CCJPA, 2015c4). The CCJPA also is supported by the two 
metropolitan planning organizations in the Capitol Corridor: the Metropolitan 
Transportation Commission and SACOG (CCJPA, 2015c). Solano County received a 
copy of the NOP directly, as did various other agencies. The NOP also was filed with the 
State Clearinghouse on August 9, 2013, posted on the State Clearinghouse’s “CEQAnet” 
website (OPR 20155), published in the Benicia Herald, and otherwise distributed as 
required by CEQA.  

                                                      
3  Capitol Corridor Joint Powers Authority (CCJPA), 2015a. About CCJPA. [http://www.capitolcorridor.org/ 

about_ccjpa/] Accessed October 6, 2015. 
4  CCJPA, 2015b. CCJPA Board. [http://www.capitolcorridor.org/about_ccjpa/ccjpa_board.php] Accessed October 6, 

2015. 
5  Office of Planning and Research (OPR), 2015. CEQAnet Database Query Results for “All Valero Crude by Rail.” 

[http://www.ceqanet.ca.gov/ProjectList.asp]. Accessed October 6, 2015. 
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The purpose of consulting with transportation planning agencies and public agencies that 
provide rail transit service within 10 miles of a project site is so that the lead agency can 
obtain information about the project’s potential impacts on rail transit service (among 
other things) within those agencies’ jurisdiction (Pub. Res. Code §21092.4). When such 
an agency provides information to the lead agency, it thereafter shall be notified of, and 
provided with copies of, environmental documents pertaining to the project (Id.). Here, 
although notification was not required under Section 2192.4, the CCJPA’s input 
regarding the Project’s potential impacts to rail transit service has been taken into account 
in the EIR. Further, the comments of other agencies associated with the CCJPA also have 
been considered. See, for example, FEIR Section 2.4.4 (Letter A4 was received from 
Yolo County), Section 2.4.13 (Letter A13 was received from the Solano County 
Department of Resource Management), and Section 2.4.2 and Section 2.4.2.4.9 
(Letters A2 and A9 were received from SACOG). All of the agencies associated with the 
CCJPA were notified of, and provided with copies of, environmental documents 
pertaining to the project (see Chapter 5, Recipients of the Final EIR). 

A17-3 The City issued a Revised DEIR in response to this comment and similar requests. See 
Revised DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes the 
direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.16 analyzes 
potential impacts relating to Transportation and Traffic, including the addition of a new 
impact analysis related to impacts of the Project on the performance of the Capitol 
Corridor and other passenger train services on the UPRR network. 

A17-4 The City issued a Revised DEIR that provides a quantitative risk analysis of the Project. 
See Revised DEIR Section 2.12 regarding and Revised DEIR Appendix F. See 
Response A9-3 regarding the shift made in the Revised DEIR from a qualitative risk and 
consequence analysis to a quantitative one and the revisions to significance 
determinations made as a result of the shift. See Response A3-2 regarding a lead 
agency’s determination that a mitigation measure cannot legally be imposed. See also 
DEIR Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and UPRR 
Comments B4-3 and B4-4, which collectively explain why the City cannot regulate 
UPRR’s rail operations either directly (e.g., by dictating routing, timing, or choice of 
locomotives) or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase 
emissions offsets). Nonetheless, as discussed on p. 2-79 of the Revised DEIR, the City 
notes that the Pipeline and Hazardous Materials Safety Administration issued an 
Advanced Notice of Proposed Rulemaking that would, if adopted, expand oil spill 
planning requirements for shipments of flammable materials on high-hazard flammable 
trains. The proposed rulemaking would lower thresholds for preparation of a 
comprehensive oil spill response plan for crude oil trains. 

A17-5 In response to this and similar comments, the report provided in DEIR Appendix F was 
revised, updated, and clarified to evaluate risk associated with an upset or accident 
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condition between the Refinery and the State border via each of the three most likely 
routes. This updated risk information was further considered as part of the quantitative 
risk analysis of the Project Revised DEIR Appendix F (the updated risk report is an 
exhibit to the quantitative risk analysis). The presence of the communities, cities, and 
counties along these routes was considered regardless of whether the specific places are 
called out by name. As indicated in Revised DEIR Section 2.12 (which analyzes potential 
impacts relating to hazards and hazardous materials, including train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions) the 
consequences of a spill, upset, or accident could be significant regardless of how likely it 
is to occur. 

A17-6 The statement that the DEIR does not include any discussion of the potential impact of 
climate change-induced sea level rise on the Project is correct. To the extent that the 
comment asks the City to consider the effect of rising sea levels on the Project, this 
analysis is not required. See Ballona Wetlands Land Trust v. City of Los Angeles (2011) 
201 Cal. App. 4th 455 (EIR not required to discuss impact of possible global-warming-
related sea level rise on project). To the extent that the comment asks the City to consider 
the effect of the Project on climate change, the Revised DEIR concludes that the Project 
would conflict with Executive Order S-3-05 and, therefore, would have a significant 
GHG impact.  

A17-7 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. See 
Response A9-3 regarding the shift made in the Revised DEIR from a qualitative risk and 
consequence analysis to a quantitative one and the revisions to significance 
determinations made as a result of the shift. 

A17-8 As indicated in Response A17-4, the City cannot regulate UPRR’s rail operations. Any 
such attempt would be preempted by federal law, which proscribes any mitigation 
measure that would have the effect of managing or governing rail operations. For these 
reasons, mitigation measures to reduce the potential effects of train transport on public 
safety wherever they may occur between the point of origin and the Refinery are 
infeasible. 

  

2.4-95



Comment Letter A18

A18-1

Comment Letter A18

A18-1
cont.

A18-2

A18-3

A18-4

A18-5

A18-6

2.4-96



Comment Letter A18

A18-7

A18-8

A18-9

A18-10

2.4-97



2. Responses to Comments on the Draft EIR 

2.4 Response to Agency Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.4.18 Letter A18 – Responses to Comments from  
Bay Area Air Quality Management District 

A18-1 The number of vessel calls provided in the San Francisco Marine Exchange (SFMX) table 
does not accurately represent the number of ship calls to Valero’s marine terminal. Valero 
uses it marine terminal for a variety of marine transports, including crude receipts. The 
number of ship calls in the SMFX table for calendar years 2010 and 2011 appears to be 
reasonable. However, the doubling of the number of calls to Valero’s marine terminal 
between calendar year 2011 and calendar years 2012 and 2013 far exceeds the average or 
total baseline crude receipts presented in the DEIR Appendix E.2. 

The SFMX database can double count a single vessel call based on the procedure in 
which data is collected. Therefore, the data requires filtering to correctly track the 
number of vessel calls. It is possible that the data was not properly filtered for calendar 
years 2012 and 2013, which can cause the large increase in the values provided in the 
SMFX table. The number of vessel calls provided in the DEIR is more reliable than the 
data provided by SMFX. 

Emissions from crude ship marine vessels for the CBR Project were estimated for the 
baseline period from December 10, 2009 through December 9, 2012 (DEIR 
Section 4.1.2.6). Only the number of crude ship calls and the quantity of crude oil 
delivered in each ship during this 3-year period were included in the baseline emissions 
analysis. There were 264 ships carrying crude oil that visited the Valero Benicia wharf 
during the 3-year baseline period, resulting in an average of 88 ship calls per year. 
Emissions were estimated for each of the 264 calls and averaged over the 3-year period 
to derive the average annual baseline emissions. 

The detailed emissions calculation, including a list of ship calls by date, name of ship, 
and quantity of crude oil transported was provided to the BAAQMD in the Confidential 
Business Information (CBI) version of the Authority to Construct (ATC) application 
filed in February 2013. 

A18-2 The use of 1,005 ton-miles per gallon better represents the combination of loaded/empty 
railcar fuel use. This value was obtained from the Class 1 Railroad Annual Report R-1 
to the USDOT Surface Transportation Board for the Year Ending December 31, 2011.6 
It accounts for the fuel consumption of hauling both loaded and unloaded freight cars. 
Values from this report are shown in DEIR Appendix E.3, Attachment B-4, p. 2.  

The modeling analysis described in DEIR Appendix E.6 uses a less accurate value from 
the EPA technical document entitled “Emission Factors for Locomotives.”7 In that 

                                                      
6  Union Pacific Railroad, 2012. Class 1 Railroad Annual Report R-1 to the Surface Transportation Board for the Year 

Ending December 31, 2011. March 2012.  
7  U.S. EPA Office of Transportation and Air Quality, 2009. Emission Factors for Locomotives. EPA-420-F-09-025. 

April 2009. 
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document, a fuel consumption rate of 400 ton-miles per gallon is presented as an 
approximate national average value based on data collected by the Association of 
American Railroads. This value is based on trains loaded with freight and does not take 
into account a return trip of empty cars. The higher fuel consumption factor of 400 ton-
miles per gallon that assumes fully loaded trains transiting both directions overestimates 
emissions. It would have been more accurate to use the 1,005 ton-miles per gallon value 
to estimate emissions. The use of the higher fuel consumption rate of 400 ton-miles per 
gallon in modeling the Fairfield residences overestimated health risks. The Revised 
DEIR estimates health risks using a number of revised assumptions, including 1,005 
ton-miles per gallon to estimate fuel use and resulting emissions. 

A18-3 Locomotive idling parameters for modeling are included in an Excel table on the HRSA 
model that accompanied the Authority to Construct permit application provided to the 
BAAQMD. The table was marked Confidential. Information presented in the table 
provides the values used in the modeling. Publicly available EPA documents were used 
to estimate emissions used in the analysis. A majority of this information is presented in 
the DEIR, and the table below summarizes that data. This table previously was provided 
to BAAQMD. 

Calculation details and fugitive emission estimates from the piping components included 
in the modeling are presented in DEIR Appendix E.4, Permit Application, 
Attachment B-3, Fugitive Component Emissions, and are shown below. 

A18-4 DEIR Section 3.2.2 (p. 3-5) states that 8,880 feet of new track would be constructed for 
the Project. This track includes two parallel offloading spurs, a parallel departure track 
that accommodates an empty 50-car train awaiting departure, and crossover track to 
reposition empty railcars. 

As stated in DEIR Appendix E.4, Appendix D, Health Risk Assessment (p. 3), 
“Locomotive emissions during switching mode were modeled over an approximate two 
train-length (3,300 feet) from the unloading rack.” Much of the 8,880 feet of new track 
is not placed end-to-end (in series), but side-by-side (in parallel), primarily occupying 
the proposed unloading rack location. After unloading is complete, the locomotives 
would pull the railcars away from the unloading rack track and reposition them on the 
adjacent departure track. See also DEIR Figure 3-3, Site Plan. 

A18-5 The locomotive release height was obtained from the Air Dispersion Modeling 
Assessment of Air Toxic Emissions from BNSF Richmond Rail Yard (November 2, 
2006), Table 4-1, prepared by Environ International, is available on the California Air 
Resources Board (CARB) website (http://www.arb.ca.gov/railyard/hra/env_richmond_ 
admrpt.pdf). The values for arriving-departing line haul locomotives show a daytime 
release height of 9.53 meters (31.3 feet) and a nighttime release height of 18.37 meters 
(60.3 feet), for an average release height of 13.95 meters (45.8). Since the Project 
anticipates both day and night locomotive activity, the average of the day and night 
release heights was used for modeling.  
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A18-6 As described in DEIR Appendix E.6, 30 feet represents the width of one track plus 
3 meters on each side. This width was based on information provided in the Southern 
California Intermodal Gateway project EIR: “The wide of 30 feet (9.05 meters) of the 
volume sources for the rail lines was set equal to the number of tracks time 3.05 meters 
per track, except if the rail line had a single track, for which an additional 3 meters was 
added on each side.” The additional dimension represents the turbulent mixing zone due 
to the transiting locomotive.8 

A18-7 The maximally exposed individual within the City of Fairfield was based on ISCST 
dispersion modeling that accounted for the effects of local meteorology and topography. 
(The ISCST modeling analysis conducted for the DEIR was updated using the 
AERMOD model for the Revised DEIR.) For the Fairfield location modeling, a 5-year 
meteorological dataset from the Suisun Sewage Treatment Plan, adjacent to Fairfield 
was used in the dispersion modeling (DEIR, p. 4.1-25; DEIR Appendix E.6, p. 3). The 
identification of the Maximum Exposed Individual Residential receptor (MEIR) 
involved using Google Earth for visual inspection to identify the closest residences to 
the train tracks between Benicia and Fairfield (the approximate eastern extent of the 
BAAQMD). Armijo High School is near the tracks and near the closest residence to the 
train tracks. In addition to including a receptor at Armijo High School, several discrete 
receptors were included at residences in the area. Although the closest residence to the 
train track is approximately 50 feet north of the tracks and east of Armijo High School, 
the location of the MEIR in the DEIR was at a residence 160 feet south of the tracks. 

A18-8 BAAQMD is correct that the analysis should have used the higher breathing rate of 
581 liters per kilogram bodyweight per day (L/kg-day). The DEIR health risk impact for 
the daycare center in Benicia was modeled in the DEIR using the then current OEHHA 
guidance, breathing rates, and unit risk factors recommended by the BAAQMD for a 70-
year period in its 2010 Air Toxics New Source Review Program Health Risk Screening 
Analysis (HRSA) Guidelines. 

Health risks subsequently were reestimated for the Revised DEIR using the AERMOD 
dispersion model and the most recent OEHHA guidance, which account for varied 
breathing rates by age group.9 The revised health risk assessment in the RDEIR 
(Impact 4.1-3) found that the MEIR would occur at a residence in Fairfield located 
southeast of the train tracks (with a cancer risk of 4.0 per million). In addition, the 
estimated RDEIR cancer risk at the daycare center equals 0.25 per million. These 
revised values are still below the cancer risk significance threshold of 10 per million. 

A18-9 The DEIR cumulative analysis at the Fairfield MEIR location excluded risk from 
roadways with 10,000 or more daily vehicles, as there were no roadways with 10,000 or 
more daily vehicles within 1,000 feet of the MEIR. Highway 12 is the closest roadway 

                                                      
8  Los Angeles Harbor Department, 2011. Southern California International Gateway Draft EIR Appendix C3 Health 

Risk Assessment for the Southern California Intermodal Gateway (SCIG), pp. 22-89. 
9  OEHHA, 2015. Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments. 

[http://oehha.ca.gov/air/hot_spots/2015/2015GuidanceManual.pdf]. February 2015. 
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with 10,000 or more daily vehicles, and it is approximately 2,900 feet south of the 
Fairfield MEIR. I-80 is the next closest roadway with more than 10,000 vehicles per 
day, and it is 9,500 feet west of the MEIR. 

A18-10 Appendix K of the DEIR includes a discussion as to whether changes in the range of 
crudes would affect emissions at the Refinery or during transport. Appendix K 
concludes that because crudes must be blended to within a narrow range of gravity and 
sulfur content, emission changes at the Refinery using different crude slates would not 
occur because they are constrained within a narrow range by practical processing 
balances and existing permits. Evaporative emissions from crude oil storage in tanks 
located at the Refinery would not exceed existing permitted ROG emission levels. The 
Revised DEIR includes an evaluation of the emissions associated with transport. That 
evaluation shows that the evaporative ROG emissions from transport would be 
negligible. See also Response A7-1. 
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2.4.19 Letter A19 – Responses to Comments from  
Sutter County Supervisors Cleveland and Gallagher 

A19-1 Sutter County Board of Supervisors Stanley Cleveland and James Gallagher state that the 
comment letter submitted by the SACOG (Letter A9), of which they are members of the 
Board of Directors, does not represent the sentiments of the entire Board of Directors and 
that the safety concerns raised in that letter are adequately addressed in the DEIR or by 
federal rulemaking. The comment is acknowledged. 
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2.4.20 Letter A20 – Responses to Comments from  
California Attorney General Harris 

A20-1 In response to this and similar comments, the City issued a Revised DEIR in August 2015. 
The Revised DEIR considers potential Project-related effects between the Refinery and 
potential points of origin throughout North America for all resource areas analyzed in the 
DEIR. See Revised DEIR Section 1.1 (p. 1-1 et seq.) including Figure 1-1, North 
American Freight Railroads (p. 1-2), Figure 1-2, Union Pacific Crude Network (p. 1-3), 
and Revised DEIR Section 2.17.4 (p. 2-144 et seq.), which expands the geographic area of 
consideration for the cumulative effects analysis to include the North American freight rail 
routes that could be used to transport Project-related crude oil and the cumulative scenario 
to include updated information about the other crude-by-rail projects that have been 
undertaken, or permitted, or proposed within the State in the last several years.  

The Revised DEIR substantially revises the hazards analysis by selecting a different 
methodology to assess potential hazards-related effects and providing a quantified 
evaluation of risks and potential consequences that could result from upset or accident 
conditions such as derailment (see Revised DEIR Section 2.12, p. 2-62 et seq.). The 
Revised DEIR also expands the scope of the DEIR’s cumulative effects analysis to 
evaluate potential cumulative effects relating to public safety and the environment from 
the incremental impacts of the Project in combination with the incremental impacts of 
other crude-by-rail projects. See, for example, Revised DEIR Section 2.17.4.3.1 
(p. 2-152 et seq.) regarding cumulative health risk, Revised DEIR Section 2.17.4.3.2 
(p. 2-157) regarding cumulative impacts to biological resources along the rail routes, 
Revised DEIR Section 2.17.4.3.7 (p. 2-159 et seq.) regarding cumulative impacts 
relating to hazards and hazardous materials, Revised DEIR Section 2.17.4.3.8 (p. 2-164) 
regarding cumulative impacts to water resources and water quality in the event of a 
crude oil spill along the rail line, and Revised DEIR Section 2.17.4.3.11 (p. 2-166) 
regarding potential cumulative impacts to passenger train performance. 

Valero has proposed to use non-jacketed CPC-1232-compliant tank cars (see Revised 
DEIR Section 2.1.4 (p. 2-8). Regarding its enforceable commitment to use this tank car, 
see Response A4-6.  

However, the company’s proposal was made in a rapidly evolving regulatory 
environment. As explained in Revised DEIR Section 2.12.2.4 (p. 2-79), the U.S. 
Department of Transportation (USDOT) issued its final rule covering enhanced tank car 
standards and operational controls for high-hazard flammable trains on May 1, 2015. As 
a result of this final rule, all existing non-jacketed CPC-1232 tank cars in Packing 
Group I service (including Valero’s proposed tank cars) would have to meet the DOT-
117R standard by April 1, 2020. This is an enforceable requirement. Should regulations 
be adopted requiring even newer, safer tank cars to be used, Valero’s obligation to 
comply with the new standards also would be enforceable. The DEIR and Revised DEIR 
do not, as the comment suggests, use maximum permitted capacity as the baseline for 
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operational emissions. The baseline for operational emissions in the DEIR and Revised 
DEIR consists of the emissions from marine vessels that currently deliver crude oil to 
the Refinery. Revised DEIR Section 2.6.1 (p. 2-26) As stated in the DEIR, a 3-year 
period from December 10, 2009 to December 9, 2013 was used as the baseline to 
estimate average annual marine vessel deliveries. A 3-year average is commonly used as 
the baseline for CEQA review of refinery modification projects. This approach more 
accurately accounts for the cyclic nature of refinery operations by accounting for shut-
downs for maintenance and for fluctuations in market demand. Thus, an annual average 
is more representative of a facility’s baseline operation than a single point in time. 
Therefore, contrary to what is suggested in the comment, the EIR does not assert that the 
proper baseline for the Project’s impact on air emissions is determined by the Refinery's 
maximum permitted emissions.  

The comment is apparently referring to certain statements in Appendices C.1 and C.2 of 
the DEIR relating to operational emissions from Refinery process equipment (as 
opposed to marine vessels or locomotives). As explained therein, Valero must blend its 
crude feedstocks to a narrow range of weight and sulfur content before processing. Thus, 
the composition of the crude actually processed at the Refinery at any given time would 
not change, regardless of any change in the source or nature of crude feedstocks. The 
only change in operational air quality emissions involves the replacement of certain ship 
emissions with certain locomotive emissions. 

The City disagrees with the suggestion that the EIR’s analysis of transportation-related 
safety risks and air quality impacts from refining Project-related crude oil are 
insufficient because the specific types of crude oil to be shipped by rail and refined 
onsite are protected as a trade secret. DEIR Section 1.7 (p. 1-4) and DEIR Appendix D 
discuss confidential business information in the context of the Project and explain why, 
consistent with Public Resources Code Section 21160 and CEQA Guidelines 
Section 15120(d), the City believes itself to be legally prohibited from disclosing the 
requested information in the EIR or otherwise. Nonetheless, to assure that the analysis 
provides a reasonable, good faith disclosure and analysis of potential effects and that it 
does not under-represent potential effects, the EIR’s consequence modeling and analysis 
evaluated a multi-component crude with properties based on a Bakken type crude, which 
has comparatively lighter properties and higher volatility than other types. As a result, 
the modeling and resulting risk and consequences analyses are very conservative for the 
types of crudes that would be delivered to the Refinery. See Revised DEIR Appendix F, 
pp. 39-41, for more information about the crude properties relied upon in the analysis, 
including gravity, flash point, vapor pressure, light ends, burn rate, flame temperature, 
and flame emissive power.  

A20-2 The DEIR and Revised DEIR discuss the risks associated with transport of crude oil at 
great length. The regulation of crude oil trains by the Pipeline and Hazardous Materials 
Safety Administration (PHMSA), Federal Railroad Administration (FRA), and others as 
“high-hazard flammable trains” or “HHFT” is disclosed and discussed in the Revised 
DEIR. See, e.g., Revised DEIR, p. 2-79 et seq. Major accidents involving the 
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transportation of crude by rail since 2013 are listed and relevant details summarized in 
Revised DEIR Section 2.12.2.4 (p. 74 et seq.) and Revised DEIR Appendix F (p. 16 et 
seq.). Other crude by rail projects in California are identified and the potential for 
cumulative effects are analyzed in Revised DEIR Section 2.17.4 (p. 2-144 et seq.). 

A20-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. See also Revised DEIR Section 2.15, which identifies 
and evaluates Noise issues between the Refinery, the State border, and beyond. 

A20-4 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. See 
Response A9-3 regarding the shift made in the Revised DEIR from a qualitative risk and 
consequence analysis to a quantitative one and the revisions to significance 
determinations made as a result of the shift. 

A20-5 The Revised DEIR evaluated four spill sizes that could result from a derailment of a 
Project train. For a small spill (100 gallons), there is a 100 percent cumulative 
probability that 100 gallons or more would be released assuming that the tank car has 
failed and that a release has occurred. See p. 2-93 of the Revised DEIR, including 
footnote 21. As noted on p. 2-94, a 100-gallon spill was used as the cut off for the 
analysis since spills less than that amount would likely be contained in the railroad right-
of-way and explosions would be unlikely because a spill of that size would not generate 
enough thermal radiation for a long enough duration to produce a thermal tear. As 
explained on p. 41 of Revised DEIR Appendix F, the spill modeling used a multi-
component crude with properties based upon a Bakken type crude. Specific properties of 
this crude used for the consequence modeling are listed in Table 5.1. 

A20-6 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Response A9-3 
regarding the shift made in the Revised DEIR from a qualitative risk and consequence 
analysis to a quantitative one and the revisions to significance determinations made as a 
result of the shift. Impact 4.7-6 (renumbered as Impact 4.7-7 in the Revised DEIR) 
addresses effects of the Project under normal operating conditions. Table 4.7-1 
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(renumbered as 4.7-9 in the Revised DEIR) was updated in the Revised DEIR to include 
schools along the three potential routes between Roseville and the California border. 
The effects on people, including school children, during an upset or accident condition is 
addressed in Impact 4.7-2 of the Revised DEIR. 

A20-7 The reduction in risk of marine vessel spills under the Project was not factored into the 
quantitative risk assessment provided in the Revised DEIR.  

A20-8 See Response A20-4. 

A20-9 See Response A20-6. 

A20-10 As stated in the DEIR, the project baseline normally is defined as the physical 
conditions of the environment as it exists at the time of publication of the Notice of 
Preparation of the project EIR (14 Cal. Code Regs. §15125(a)). However, the courts 
have recognized that CEQA does not require the application of a uniform, inflexible 
rule (North County Advocates v. City of Carlsbad 2015 WL 5895477, September 10, 
2015, citing Communities for a Better Environment v. South Coast Air Quality 
Management District (2010) 48 Cal.4th 310, 328). For example, consistent with the 
holding in Cherry Valley Pass Acres & Neighbors v. City of Beaumont (2010) 
190 Cal.App.4th 316, a lead agency may choose an existing-conditions baseline that 
reflects recent historical use levels if those levels are permitted to continue. Similarly, 
where normal operating conditions fluctuate, a lead agency may select a baseline that 
accommodates changing conditions over a period of time (see Save Our Peninsula 
Committee v. Monterey County Board of Supervisors (2001) 87 Cal.App.4th 99, 125). 

The Project would, however, result in emissions increases from locomotives traveling 
to and from the Refinery and emissions decreases from ships traveling to and from the 
Refinery. For the purposes of analyzing these transportation emissions, a 3-year period 
from December 10, 2009 to December 9, 2013 was used as the baseline to estimate 
average annual marine vessel deliveries. A 3-year average is commonly used as the 
baseline for CEQA review of refinery modification projects. This approach more 
accurately accounts for the cyclic nature of refinery operations by accounting for shut-
downs for maintenance and for fluctuations in market demand. Thus, an annual average 
is more representative of the Refinery’s baseline operation than a single point in time. 

The DEIR did not use maximum permitted operations as the baseline. See Response 
A20-1. 

A20-11 The air quality analysis considered potential impacts from the foreseeable change in the 
mix of crude oils processed at the Refinery. DEIR Appendix C-1 addresses potential air 
quality impacts from increased use of heavy crudes while DEIR Appendix C.2 
addresses air quality impacts from increased use of light sweet crudes. As described in 
these two appendices, even if Valero were to purchase large amounts of heavy, sour 
and/or light, sweet crude oil due to the Project, this would not increase Refinery 
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emissions beyond existing permitted levels. Valero must blend its crude feedstocks to a 
narrow range of weight and sulfur content before processing.  

DEIR Appendix C.1 and C.2 are based on the facts and expert opinion presented in the 
DEIR, including the report of Stephen J. McGovern set forth at DEIR Appendix K. 
Dr. McGovern explains how the Refinery operates and the gravity and sulfur ranges 
that the blended crudes must meet to be processed by the Refinery. The commenter 
also states that certain North American crudes contain higher levels of other pollution-
causing chemicals that would persist despite blending. However, the crude blending 
operations at the Refinery would dilute the effects of such chemical substances and any 
blended crudes must be within the gravity and sulfur ranges required by the Refinery 
while also allowing the Refinery to stay within its permitted air emission limits. The 
Refinery is subject to state and federal permitting requirements that also minimize the 
amount of NOx, sulfur, and other substances that can be emitted during refinery 
operations. 

A20-12 See Response A20-1 regarding the expansion of the geographic scope of analysis to 
include areas “uprail” of the Roseville Yard. As indicated in Revised DEIR Section 1.1 
(p. 1-1), the term “uprail” in this document means the area between a crude oil train’s 
point of origin and the California State border, and from the border to the Roseville 
Yard. 

A20-13 See Response A20-1 and Revised DEIR Section 2.17.4 (p. 2-144 et seq.) regarding 
potential rail transportation-related cumulative effects, including the potential for such 
effects to occur uprail from the Roseville Yard. As noted in Revised DEIR 
Section 2.17.4, the analysis concludes that the cumulative impacts associated with 
crude oil rail transportation-related risks would be significant. 

A20-14 See Response A20-1 regarding confidential information protected from disclosure in 
the EIR.  

The City is aware of the U.S. Department of Transportation’s May 2014 Emergency 
Order (EO), which requires “each railroad operating trains containing more than 
1,000,000 gallons of Bakken crude oil (approximately 35 tank cars) in a particular state 
to provide the State Emergency Response Commission notification regarding the 
expected movement of such trains through the counties in that state.” (79 Fed. 
Reg. 27363). See also USDOT, 2014a10 (“This Order is issued to all railroad carriers 
that transport in a single train in commerce within the United States, 1,000,000 gallons 
or more of UN 1267, Petroleum crude oil, Class 3, sourced from the Bakken shale 
formation in the Williston Basin (Bakken crude oil).”) and USDOT, 2015.11 Valero is 
not a railroad or a railroad carrier, and so is not subject to the Emergency Order. UPRR 

                                                      
10  U.S. Department of Transportation, 2014a. Emergency Restriction/Prohibition Order. Docket No. DOT-OST-2014-

0067. [https://www.transportation.gov/briefing-room/emergency-order]. Posted May 9, 2014. 
11  U.S. Department of Transportation, 2015. Press Release, Federal Railroad Administration to Railroads: Notification 

of Crude Oil Trains to States Must Continue. [https://www.fra.dot.gov/eLib/Details/L16747]. Posted July 22, 2015. 
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has acknowledged its obligations pursuant to the EO and indicated its intention to 
comply (UPRR 2014).12 

UPRR would submit information identifying and describing the crude oil expected to 
be transported, the routes over which the material would be transported, and other 
required information to a State Emergency Response Commission (SERC) pursuant to 
the EO; however, the obligations imposed by the EO would not compel disclosure of 
the specifics detailed in this comment in the context of an EIR. To the contrary, the 
data compelled by the EO “is intended for those persons with a need-to-know; that is, 
first responders at the State and local level, as well other appropriate emergency 
response planners. DOT expects the SERCs to treat this data as confidential, providing 
it only to those with a need-to-know, and with the understanding that recipients of the 
data will continue to treat it as confidential. Accordingly, railroads may require 
reasonable confidentiality agreements prior to providing this information…. DOT 
believes that… sharing the data required by this EO under confidentiality agreements is 
appropriate.”13 Therefore, if the Project is approved and UPRR provides details about 
the crude oil to be transported by rail to SERCs, there is no expectation that OES would 
release the data to the public. 

A20-15 The Attorney General’s environmental concerns regarding the Project are acknowledged. 
The City issued a Revised DEIR in response to this and similar requests.  

                                                      
12  UPRR, 2014. Letter of Timothy J. O’Brien, UPRR Director, Hazardous Materials Management, to Mr. Thomas 

Campbell, California Governor’s Office of Emergency Services, Regarding DOT-OST-2014-0067. 
[http://www.caloes.ca.gov/FireRescueSite/Documents/UP-Letter%20to%20CalOES.pdf].  

13  U.S. Department of Transportation, 2014b. Frequently Asked Questions on DOT’s May 7, 2014, Emergency Order 
(EO) Regarding Notification to Communities of Bakken Crude Oil Shipments. Docket No. DOT-OST-2014-0067; 
Document No. DOT-OST-2014-0067-0003. [http://www.regulations.gov/images/fileicons/small/icon_pdf.gif] 
Posted May 23, 2014. 
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2.5.1 Letter B1 – Responses to Comments from  
Yolano Climate Action 

B1-1 In response to this and similar comments, the initial 45-day comment period for the DEIR 
was extended until September 15, 2014, for a total comment period of 90 days. See 
Appendix A, Public Notices. 
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2.5.2 Letter B2 – Responses to Comments from  
Fischer Communications 

B2-1 The commenter states concern with the number of jobs the Project would create. The 
comment is acknowledged.  

B2-2 The commenter correctly notes that the Project’s proposed addition of approximately 
121 construction workers per day over the construction period and 20 new permanent 
employees (also described as “up to 30 full-time-equivalent personnel”) (DEIR, pp. 1-10, 
4.11-1) would not cause significant adverse impacts to the physical environment. 
Whether these jobs would result in an economic benefit to the local or regional economy 
is outside the scope of the CEQA analysis. 

B2-3 See Response B2-2. 
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2.5.3 Letter B3 – Responses to Comments from  
Martinez Environmental Group 

B3-1 All substantive comments received on the DEIR, including those presented in this letter, 
are addressed in this FEIR. The inspectors who would be required to monitor and enforce 
compliance with requirements for grading, mechanical, electrical, pipe fitting, form 
framing, dewatering, and storm water management would not result in significant adverse 
impacts to the physical environment because no new positions would need to be created 
to serve these functions that could affect traffic and transportation, housing, utilities and 
service systems, or other resources. Because the same number of people would be serving 
these functions with or without the Project, the Project would result in no change relative 
to baseline conditions. The same would be true for railroad inspectors: the Project’s 
proposed transportation of crude by rail would not result in a need for new inspectors.  

B3-2 The City, through its employees or contractors, has sufficient capacity to conduct all 
necessary inspections that would be needed if the Project were approved. Regardless of 
whether an employee or a contractor would conduct the work, no new full- or part-time 
or temporary workers would need to be hired to accommodate this Project. City staffing 
decisions are beyond the scope of this EIR. Noting that track inspections are expressly 
regulated by the federal government (see, e.g., Revised DEIR Section 2.12.2.2, p. 2-63 et 
seq.), the City does not retain an inspector qualified to conduct track inspections. 
(Regarding track inspections, please note that UPRR has 43 full time dedicated track 
inspectors and 17 track inspection managers as well as 480 track maintenance employees 
working in California.1) All of the City’s existing inspection staff have experience with 
the construction of projects of similar (or greater) magnitude than the proposed 
construction of the off-loading rack and ancillary facilities within the Refinery boundary. 
No construction or inspection is required for Project elements within the City’s purview 
outside the Refinery boundary. Because the inspection of rail safety and other railroad-
specific functions are preempted by federal law, prior experience with these skills is not 
relevant for City staff. Because a detailed description of inspection needs would not 
inform the analysis of potential environmental effects of the Project, the requested 
discussion has not been added. 

B3-3 See Revised DEIR Section 2.12 pp. 2-106 through 2-108 regarding the capacity of the 
sump or related infrastructure to handle an upset or accident condition that results in a 
crude oil spill. As explained therein, “The sump under the unloading facility has the 
capacity to receive and contain a volume almost nine times greater than the capacity of 
one tank car. This containment volume is significantly larger than [EPA requirements, 
which are set forth in 40 CFR 112.9 and require containment for the entire capacity of the 
largest single container (40 CFR 112.9(c)(2)].” 

                                                      
1  UPRR, 2014b. Presentation of David Wickersham, Chief Engineer, Western Region. February 24, 2014.  
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B3-4 The City disagrees with the suggestion in this comment that a leak from the unloading 
rack area would immediately drain into the Sulphur Springs Creek and consequently into 
the adjacent marsh and Carquinez Strait. See Response B3-3. 

B3-5 See Response B3-3, which explains that spill containment infrastructure proposed as part 
of the Project could contain volume significantly larger than required by federal law. See 
Revised DEIR Section 2.12 (p. 2-62 et seq.) regarding the risk and potential 
consequences of a hazardous material leak or spill into sensitive waterways. 

B3-6 The requested rulemaking has not been adopted. If and when it is, compliance would be 
compulsory. If compliance requires the City’s supplemental environmental review, then 
such review would be undertaken. The environmental effects of actions or infrastructure 
that have not been proposed and that would not be required to implement the proposal 
currently under consideration are purely speculative. Accordingly, the City has not 
speculated about heavy crude removal methods that could be employed in the future if 
suggested legislation is adopted. 

B3-7 The Project will not change the composition of the crude oil processed at the Refinery. 
See DEIR Appendix K. Therefore, the Project will not result in an increase in production 
of petroleum coke. Accordingly, no substantial change to existing emissions would result 
from the Project.  

B3-8 See Response A4-6.  

B3-9 See Response B3-5. 

B3-10 As discussed in detail in DEIR Section 3.4.1.4 (p. 3-20), any existing groundwater 
monitoring wells along Avenue “A” that conflict with the construction or final location 
and design of the proposed facilities would be removed and/or relocated. Any wells that 
need to be removed and/or relocated would be replaced in-kind or abandoned, as 
approved by the Regional Water Quality Control Board, and any required Refinery 
monitoring, reporting and remediation efforts would continue. See Response A10-2 
regarding Water Board Orders regulating the Refinery area, including Site Cleanup 
Requirements Order No. R2-2014-0004. Groundwater monitoring currently ongoing in 
the immediate vicinity of the proposed Project (a sub-set of Refinery wide groundwater 
monitoring efforts) would be temporarily suspended during the Project construction. As 
part of such a temporary suspension of monitoring efforts in the limited area affected by 
the Project, wells would be temporarily capped or removed to prevent compromising 
their integrity during Project construction activities. A number of the wells would be 
required to be replaced in new locations following the completion of Project construction 
in order to continue the ongoing groundwater monitoring, reporting, and remediation 
program. The final locations would be dependent upon the final as-built track layout. The 
new monitoring well locations would be as close to the old locations as possible and all 
new locations would require evaluation and approval by the RWQCB once construction 
is complete. As part of ongoing Refinery groundwater quality monitoring, reporting, and 
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remediation efforts, the groundwater monitoring wells affected by the Project would 
continue to be routinely monitored prior to start of construction and would be reinstated 
for the required regularly scheduled routine monitoring and reporting efforts as soon as 
possible following the completion of construction and after the wells have been uncapped 
or reinstalled. Groundwater remediation efforts in the vicinity of the Project are 
conducted via use of an interceptor trench that intercepts and collects groundwater along 
Avenue A which is then conveyed to the wastewater treatment plant (WWTP) for 
treatment and processing. The trench would remain in place during construction of the 
Project, and remediation efforts would continue. As assessed in detail in DEIR 
Section 4.8.5 (p. 4.8-15 et seq.), the Project would not have a significant impact on 
groundwater quality and would not contribute to contamination of groundwater 
resources. As such, no additional groundwater monitoring or remediation efforts are 
required and groundwater monitoring is not discussed in the DEIR beyond that described 
above. 

B3-11 Any attempt by the City to regulate train safety (including crude oil train speeds in 
residential areas, on overcrossings, or in Local Safety Hazard Sites designated by the 
CPUC) would be preempted. See DEIR Section 3.7, Federal Preemption of Railroad 
Regulation, DEIR Appendix L, Revised DEIR Appendix G, and UPRR’s Comment B4-3 
and Comment B4-4 for more information about preemption. Whether the EIR identifies 
train speed requirements for all or any of the points along the potential routes between the 
Refinery and the crude oil points of origin does not affect the fact that such speeds, if 
required by federal law, would be obligatory. Inclusion or exclusion of specific train 
speeds would not alter this fact and would not change the analysis or conclusions reached 
in the EIR. Further, the requested track realignment is beyond the scope of this EIR. 
Accordingly, the requested details have not been added to the EIR. 

B3-12 Positive Train Control (PTC) is discussed on p. 2-92 of the Revised DEIR. The use of 
Electronically Controlled Pneumatic (ECP) braking systems is discussed as part of new 
federal regulations issued by the U.S. Department of Transportation in May 2015. See 
Revised DEIR pp. 2-79 through 2-81 and 2-98. Most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully upgraded 
(p. 47 of Revised DEIR Appendix F). The deadline for extension of compliance with 
PTC implementation was extended to December 31, 2018.2 

B3-13 As discussed on Revised DEIR p. 2-8, unit trains would consist of 50 or up to 100 tank 
cars transported by two locomotives and two buffer cars or four locomotives and two 
buffer cars, respectively. See Response B3-12 for discussion of ECP braking systems. As 
explained in Revised DEIR Section 2.5.1 (p. 2-23 et seq.), the City supplemented the 
DEIR’s environmental analysis to consider the potential effects of the Project regardless 

                                                      
2  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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of whether they could occur within the Refinery boundary, between the Refinery and the 
Roseville Yard, between the Roseville Yard and the State border, via a southern route 
within California, or beyond the State line to the Project-related crude oil’s point of 
origin. UPRR retains unfettered authority regarding the movement of trains on its tracks; 
therefore, Project trains could be temporarily placed on sidings as part of normal 
operations. Any disruption that would require UPRR to temporarily store Project trains in 
sidings, and identification of those possible storage locations along the route from the 
crude oil’s point of origin to the Refinery, would be speculative. The Revised DEIR 
expressly considers the risk and potential consequences of upset or accident conditions 
(including derailments) in rail yards or on track sidings. For example, as noted on 
Revised DEIR p. 2-24, Project trains would travel approximately 3 miles on a siding 
track from the mainline in order to reach the Refinery. See also Revised DEIR 
Appendix F Table 2.1, Rail Incidents - Initiating and Contributing Causes, and 
Tables 5.3, 5.4 and 5.5, summarizing unit train accident and spill rates by segment from 
the Refinery to the State border via the three specified routes. Summaries of the FRA’s 
Emergency Order No. 28, which was prompted by the Lac-Mégantic accident and 
establishes additional requirements designed to ensure that unattended trains on the 
mainline track or siding are properly secured against unintended movement also are 
provided (Revised DEIR Section 2.12.2.4, p. 2-68 et seq., and Appendix F). The 
derailment rate analysis presented in Attachment 1 of Revised DEIR Appendix F 
incorporates track class of Project routes. Track class is correlated with the operational 
speed of trains; therefore, the low speed of Project trains at sidings is considered in the 
revised analysis. 

B3-14 The construction schedule initially was anticipated to begin “in 2014 and commence 
operations in late-2014 or early 2015,” take approximately 25 weeks, and “be conducted 
in two 10-hours shifts per day, seven days per week for most activities” (DEIR 
Section 3.6.1, p. 3-25). Implied in this schedule is that the 25-week Project construction 
would occur primarily during the approximately 26-week low-flow period between 
April 15 and October 15 (see DEIR, p. 4.2-29). Although the environmental review 
period has affected the anticipated commencement date, the anticipated construction 
duration and timing remain the same. Contrary to the suggestion in the comment, there is 
no contradiction to further explain, and no mitigation measure is required. Furthermore, 
the Sulphur Springs Creek riparian corridor would not be subject to direct impacts due to 
Project construction since it falls outside the construction footprint. Indirect effects as a 
result of grading and other soil disturbing activities would be less than significant with 
implementation of the storm water management plan that would be required by 
Mitigation Measure 4.8-1 (DEIR, p. 4.8-16 et seq.) even if construction were to occur 
outside the April 15 through October 15 period.  

B3-15 Mitigation Measure 4.2-1 (DEIR, p. 4.2-28 et seq.) does not mandate seasonal avoidance 
for nesting birds and provides mitigation procedures to follow if seasonal avoidance is 
not feasible. “If seasonal avoidance is not possible then no sooner than 30 days prior to 
the start of any Project activity a biologist experienced in conducting nesting bird surveys 
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shall survey the Project area and all accessible areas within 500 feet. If nesting birds are 
identified, the biologist shall implement a suitable protective buffer around the nest and 
no activities shall occur within this buffered area. Typical buffers are 250 feet for 
songbirds and 500 feet for raptors, but may be increased or decreased according to site-
specific, Project-specific, activity-specific considerations such as visual barriers between 
the nest and the activity, decibel levels associated with the activity, and the species of 
nesting bird and its tolerance of the activity. Construction activities that are conducted 
within a reduced buffer shall be conducted in the presence of a qualified full-time 
biological monitor” (DEIR, pp. 4.2-28 and 4.2 -29). Therefore, the mitigation measures 
do not conflict.  

B3-16 The requested air monitoring system is not part of the Project; consequently, it was not 
addressed in the DEIR and is not required as a mitigation measure. 

B3-17 The DEIR and Revised DEIR analyze potential impacts relating to the Project-related 
increase in the number of trains (including the number of trains traveling through the 
Suisun Marsh) to wildlife species, water quality, noise and vibration. See, e.g., DEIR 
Section 4.2.2.1 (p. 4.2-2 et seq.) regarding the Suisun Marsh as part of the environmental 
setting and DEIR Section 4.2.4.2 (p. 4.2-31 et seq.) regarding potential direct and indirect 
effects, including effects to species resulting from Project-caused noise and vibration 
(“Project operation could impact species by increasing the volume (number or duration) 
of railcars travelling through the marsh, causing increased noise and vibration….”). See 
also the Revised DEIR’s analysis of rail-related impacts to Biological Resources, 
including train-strike (Revised DEIR, p. 2-42 et seq.) and potential secondary effects that 
could result from a spill or other upset of accident condition (Revised DEIR, p. 2-108 et 
seq.). The Project is not expected to significantly increase disturbance from baseline 
conditions: “The Project would not increase the lateral area of disturbance that extends 
approximately 200 meters from the railroad alignment, relative to baseline conditions, 
since this is determined by physical laws of sound attenuation” (DEIR, p. 4.2-36). 

 Although studies have been done to try to determine the effects of noise on birds in the 
environment these studies are difficult to conduct and isolate noise pollution impacts. A 
literature review titled “Effect of Noise Pollution on Birds: A Brief Review of Our 
Knowledge” stated “Determining effects of noise on free-ranging birds and other wildlife 
is particularly challenging because we rarely have the opportunity to isolate noise as a 
single testable variable” (Ortega, 2012). Furthermore the review stated “If birds select 
nest sites with chronic noise, to some degree they accept the conditions and may not 
abandon their nests in response to the noise” (Ortega, 2012). This supports the DEIR 
finding “while the increase in train traffic may initially have a slight negative effect on 
nearby wildlife species, they are expected to soon habituate to the increased noise. The 
impact is less than significant, and no mitigation is required” (DEIR, p. 4.2-36).  

In light of the EIR’s existing analysis of potential Project impacts from the point of crude 
oil origin to the Refinery, the conduct of additional inquiry in the comment’s specific 
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area of geographic focus is not warranted. CEQA Guidelines Section 15204(a) (“the 
adequacy of an EIR is determined in terms of what is reasonably feasible, in light of 
factors such as the magnitude of the project at issue, the severity of its likely 
environmental impacts, and the geographic scope of the project. CEQA does not require a 
lead agency to conduct every test or perform all research, study, and experimentation 
recommended or demanded by commenters.”). 

B3-18 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
(p. 2-62 et seq.) regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by choosing 
to use public safety thresholds that were adopted by Santa Barbara County in August 
1999 and that since have been used by several other State and local agencies. This change 
in the approach to analysis relative to the DEIR is explained in Revised DEIR 
Section 2.12.3.1 (p. 2-87 et seq.). 

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, or 
loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

B3-19 As noted on DEIR p. 4.4-6, “the amount of energy that would be utilized under the 
Project is projected to be approximately equal to the amount of energy currently utilized 
in order to pump and transport the crude oil to the storage facility from the proposed 
unloading rack in comparison to existing pumping from the marine terminal.” The DEIR 
and Revised DEIR fully evaluate the potential hazards and environmental risks of the 
Project. The comments are acknowledged. 
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B3-20 The GHG analysis does not evaluate the indirect GHG emissions associated with 
additional North American crude production nor does it evaluate the indirect GHG 
emissions associated with the reduction in GHG emissions from less oil production 
overseas. The analysis instead focuses on the direct emissions of crude oil transportation. 
CEQA has not required lead agencies to provide a life cycle analysis to evaluate potential 
GHG impacts at least since 2009, when the Office of Planning and Research (OPR) 
removed the term “life cycle” from the CEQA Guidelines in 2010.3 Nonetheless, see 
Revised DEIR Section 2.11 (p. 2-53 et seq.) and Revised DEIR Section 2.17.4.3.6 
(p. 2-159) regarding the analysis of direct, indirect, and cumulative GHG impacts. As 
explained in Revised DEIR Section 2.5.1 (p. 2-23 et seq.), the City supplemented the 
DEIR’s environmental analysis to consider the potential effects of the Project regardless 
of whether they could occur within the Refinery boundary, between the Refinery and the 
Roseville Yard, between the Roseville Yard and the State border, via a southern route 
within California, or beyond the State line to the Project-related crude oil’s point of 
origin. See Revised DEIR Section 2.6, p. 2-25 et seq. Growth-inducing effects of the 
Project are discussed on Revised DEIR p. 2-143. 

B3-21 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. See Revised DEIR Section 2.5.1, describing the 
expanded geographic scope of analysis, and Revised DEIR Chapter 2, Revisions to the 
Draft EIR, which analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12 (p. 2-62 et seq.), analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. See, e.g., Revised DEIR p. 2-116 (“....it is clear that oil 
spills along mainline tracks (whether they occur within the State or elsewhere in North 
America) could result in a significant impact to water resources and water quality 
(including sources of drinking water) depending upon the location of the spill. Although 
the risk of such an occurrence is quite low, any violation of water quality standards or 
waste discharge requirements, or exceedance of another of the thresholds identified in 
DEIR Section 4.8.3 (p. 4.8-13 et seq.) would be a significant and unavoidable impact.”). 

B3-22 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).4 

                                                      
3  California Natural Resources Agency, 2009. Final Statement of Reasons for Regulatory Action, Amendments to the 

State CEQA Guidelines Addressing Analysis and Mitigation of Greenhouse Gas Emissions Pursuant to SB97. 
December. 

4  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 
FAQ040215.pdf]. 
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B3-23 Many of the recommendations included in this comment are included in new regulations 
issued by the U.S. Department of Transportation in May 2015. See Revised DEIR pp. 2-
79 through 2-81. The DEIR and Revised DEIR evaluated all feasible mitigation measures 
to reduce potential significant impacts to a less-than-significant level. However, “If the 
lead agency determines that a mitigation measure cannot be legally imposed, the measure 
need not be proposed or analyzed. Instead, the EIR may simply reference that fact and 
briefly explain the reasons underlying the lead agency's determination.” (14 Cal. Code 
Regs. §15126.4(a)(5)). See Response A3-2 for information about feasibility and 
preemption in the context of this Project. 

B3-24 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa [sic] Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property damage 
related to any fires or explosions,” she replied (Transcript pp. 74 and 75): “…that's 
correct. The railroad is responsible for any type of incident that we have; we are 
financially liable for all of that. And that applies to local or state emergency response 
costs that are associated with an incident.… It also deals with all cleanup, as well as all 
mitigation that is required as part of any type of incident. That is all funded by the 
Railroad.” 

B3-25 The commenter expresses the opinion that the Project is inconsistent with the City’s 
General Plan, and supports either the no project alternative or the offsite alternative. The 
comment is acknowledged. 

B3-26 See Response B3-23. 

B3-27 See Response B3-23. Disagreement with inspection staffing levels of UPRR or agencies 
with rail safety oversight is beyond the scope of this EIR.  

B3-28 See Response B3-18. As indicated in Revised DEIR Section 2.12 (which analyzes 
potential impacts relating to hazards and hazardous materials, including train derailments 
and unloading accidents that lead to hazardous materials spills, fires, and explosions) the 
consequences of a spill, upset, or accident could be significant regardless of how likely it 
is to occur and regardless of the specific number of people present in the evacuation area. 

B3-29 See Response B3-18. In response to this and similar comments, the report provided in 
DEIR Appendix F was revised, updated, and clarified to evaluate risk associated with an 
upset or accident condition between the Refinery and the State border via each of the 
three most likely routes. This updated risk information was further considered as part of 
the quantitative risk analysis of the Project Revised DEIR Appendix F (the updated risk 
report is an exhibit to the quantitative risk analysis). The presence of the communities, 
cities, and counties along these routes was considered regardless of whether the specific 
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places are called out by name. As indicated in Revised DEIR Section 2.12 (which 
analyzes potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions) the consequences of a spill, upset, or accident could be significant regardless 
of how likely it is to occur. The City disagrees with the suggestion that Dr. Barkan’s 
report cites incorrect information, and is unable to revisit the specific source of concern 
since the comment provides no facts, data, expert opinion, or other evidence to explain 
the reason for the suggestion.  

B3-30 See Response B3-8. 

B3-31 The number of trains that Valero could bring into the Refinery is limited to two 50-car 
trains per day for two reasons: 1) the proposed crude oil unloading rack would be able to 
offload oil from a maximum of 50 tank cars at once, and 2) the process of unloading 
50 tank cars and preparing a train of empty tank cars for the return trip would take 
approximately 12 hours. Therefore, only two 50-car trains could be unloaded per day 
under the Project. 

B3-32 Impact 4.7-6 (renumbered as Impact 4.7-7 in the Revised DEIR) addresses effects of the 
Project under normal operating conditions. Table 4.7-1 (renumbered as 4.7-9 in the 
Revised DEIR) was updated in the Revised DEIR to include schools along the three 
potential routes between Roseville and the California border. The effects on people, 
including school children, during an upset or accident condition is addressed in 
Impact 4.7-2 of the Revised DEIR. As noted in Response B3-28, the EIR concludes that 
the consequences of a spill, upset, or accident could be significant regardless of how 
likely it is to occur and regardless of the number of people or schools present in the 
affected area. 

B3-33 See Response B3-10. 

B3-34 See Response B3-17. 

B3-35 The City issued a Revised DEIR in response to this and similar requests to reevaluate 
impacts findings and expand the geographic scope of analysis. See, e.g., Revised DEIR 
Section 2.15 (p. 2-127 et seq.), which analyzes and summarizes the direct and indirect 
noise effects of the Project that could occur between the Refinery and the crude oil points 
of origin. CEQA does not require an EIR to consider individual community 
circumstances separate and independent of the physical environmental conditions in the 
area that could be affected by a proposed project. The EIR, as revised, considers potential 
significant impacts and all feasible mitigation measures in accordance with CEQA.  

B3-36 See Revised DEIR Section 2.16 (p. 2-137 et seq.) regarding potential impacts to 
Transportation and Traffic between the Refinery and crude oil points of origin.  
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B3-37 The Revised DEIR evaluates Project-related criteria pollutant and GHG emissions from 
locomotives that would travel on three separate routes from the Roseville Yard to the 
California border and beyond. The Revised DEIR concludes that Project-related train 
traffic along the three most likely train routes from the Roseville Yard to the California 
border would generate ozone precursor (i.e., NOx) emissions that could result in or 
contribute to an exceedance of an air quality standard in each of the air districts along the 
routes, which would be a significant impact. Since these emissions would be significant 
in each air district along all three routes, the Project also would contribute to significant 
cumulative emissions (see Impact 4.1-7, Revised DEIR p. 2-40 et seq.). Impact 4.1-2 of 
the DEIR (p. 4.1-23) discusses the Project’s cumulative air quality impacts within the 
San Francisco Bay Area Air Basin and the Sacramento Valley Air Basins. That impact 
discussion finds that the Project would result in a less than significant cumulative impact 
within the BAAQMD, but a significant cumulative impact within the YSAQMD, 
SMAQMD, and PCAPCD portions of the Sacramento Valley Air Basin. 

B3-38 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, for 
example, Revised DEIR Section 2.17.4.2.1 (p. 2-144), which identifies other crude by rail 
projects as part of the cumulative scenario, and Revised DEIR Section 2.17.4.3.7 (p. 2-159 
et seq.), regarding potential cumulative effects associated with hazards and hazardous 
materials. Following consideration of the incremental impacts of other crude by rail 
projects and based on results of the quantitative risk assessment conducted for the Project 
(see Revised DEIR Appendix F), it was determined that impacts would be cumulatively 
significant. Consistent with CEQA Guidelines Section 15130, an EIR’s analysis of 
cumulative effects may be based on a list of projects or a summary of projections. The 
latter option is sometimes, as in the comment, referred to as a “plan-based” approach. 
Because either approach is authorized, the EIR for this Project did not err in electing not to 
provide a detailed plan-based analysis in lieu of a project-based analysis.  

The comment mentions the WesPac Pittsburg Energy Infrastructure Project. The 
applicant for that project submitted a formal request to withdraw its application and to 
terminate all work on the project on November 16, 2015 (City of Pittsburg, 2015).5  

B3-39 See Response B3-23. 

B3-40 The projects listed in the comment are included in the analysis of cumulative impacts of 
the Project (see DEIR Table 5-1, p. 5-6; see also Revised DEIR Table 5-1, p. 2-145 et 
seq.). Regarding the extent to which the incremental impacts of these projects could 
overlap in time and within the same geographic area as those of the Project to cause or 
contribute to any cumulative hydrology or water quality related impact, see DEIR 
Section 5.4.3.8 (p. 5-17 et seq.) as updated in Revised DEIR Section 2.17.4.3.8 (p. 2-160 
et seq.). As described in Section ES-2 (p. ES-1 et seq.) of the DEIR, the proposed Project 

                                                      
5  City of Pittsburg, 2015. Status Report on the WesPac Project, AP-11-761. November 30. 
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would allow for the delivery of up to 70,000 barrels per day of North American-sourced 
crude oil by rail and replace delivery of the same amount by marine vessel. No change to 
existing Refinery process equipment or Refinery process operations are proposed, other 
than operation of the proposed components. Therefore, the Refinery’s water use would 
not change as compared to baseline conditions with implementation of the Project and, as 
such, providing the requested information about how much water is used at the Refinery 
each minute would not inform decision-makers or members of the public about impacts 
that could result from the Project. Accordingly, the requested information is not provided. 

B3-41 The commenter’s suggestion that crude feedstocks are not tested because of Confidential 
Business Information is incorrect. Each crude feedstock must be tested before being 
processed at the Refinery. The Refinery does not report testing results because of 
confidentiality concerns. See Response A24-1 and Response A24-14 regarding 
confidential information protected from disclosure in the EIR and the types of crudes that 
are now and would be processed if the Project is approved. Regarding the properties of 
crude oil that are relevant to an understanding of the potential environmental effects of 
transport by rail, see Table 5.1 of Revised DEIR Appendix F (p. 41). Further, based on 
the Refinery’s unique configuration, permit conditions, and operational constraints, 
Valero must blend crude feedstocks to a narrow range of weight and sulfur content before 
they can be processed into marketable products. This Project would not alter any 
processing equipment at the Refinery, which means that the crude feedstocks to be 
processed must still fall within the same narrow weight and sulfur content ranges. 

B3-42 The comment suggests that baseline changes cannot be explored because the feedstock 
analysis has been denied due to claims of confidentiality. To the contrary, DEIR 
Section 4.1.2.6 (p. 4.1-10 et seq.) describes the Project baseline as defined for the air 
quality analysis. The Project would not result in any emissions increases at the Refinery 
except for a locomotive unloading rack and from fugitive emissions from flanges, 
connectors, valves, and pumps. The only emissions increases would result from 
locomotives traveling to and from the Refinery and from the unloading rack. The 
potential significance of these changes is analyzed in the DEIR and Revised DEIR.  

The comment further asks: “If crude oil weight, sulfur content, vapor pressure, and 
acidity are not measured, how can GHG and CO2 emissions be tested for coming within 
the BAAQMD baseline crude slate rule guidelines?” CO2 emissions at the Refinery 
would not change as a result of the Project. The only change in CO2 would result from 
locomotive emissions. As mentioned in Response B3-41, the use of different crude slates 
would not increase Refinery process emissions. 

B3-43 Any North American crudes received by rail would have to be blended to meet a narrow 
range of gravity and sulfur content. The Project does not include any changes to the 
Refinery’s processing equipment, nor does it require any changes to its existing air 
permits. Therefore, the Refinery’s emissions would not change from existing permitted 
baseline levels. The DEIR addresses the emissions from locomotives, from rail 
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unloading, from storage tanks, and from refining North American sourced crudes as part 
of a blended crude slate in Impact 4.1-1b (DEIR, p. 4.1-16 et seq.). 

B3-44 See Revised DEIR Table 5-1 (p. 2-145), which repeats and does not revise the fact that 
the Valero Improvement Project was considered in the analysis as part of the cumulative 
scenario. The significance of the incremental impacts of the Project in combination with 
the incremental impacts past, present, and reasonably foreseeable future projects is 
considered in Revised DEIR Section 2.17.4 (p. 2-144 et seq.). See, e.g., the health risk 
assessment documented on Revised DEIR page 2-152 (“As part of this cumulative 
assessment, the health risk for the Valero Improvement Project (VIP) (City of Benicia, 
2002) and VIP Amendments (City of Benicia, 2008) were combined with the above 
sources to estimate the risk contribution from existing sources at the Refinery.”). 

B3-45 As indicated in the DEIR’s Executive Summary (see pp. ES-1, ES-3) and Project 
Description (p. 3-1), and described and analyzed in more detail in the Revised DEIR (see, 
Section 1.1, p. 1-1 et seq.), Project-related crude oil could originate from sources 
throughout North America. The comment’s suggestion that sources of origin are 
restricted to the midwest is incorrect. Nonetheless, in response to this and similar 
comments, the geographic scope of analysis was expanded in the Revised DEIR to look 
beyond the Roseville Yard and even the State border. 

B3-46 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. For more information about emergency 
response in the event of a crude oil train fire, see Response K2-14. See Revised DEIR 
Section 2.12 (p. 2-62) for an analysis of potential impacts relating to Hazards and 
Hazardous Materials between the Refinery and the crude oil points of origin. Regarding 
spills that could occur within the Refinery during the unloading process, see Revised 
DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and Revised DEIR Appendix F. 

B3-47 See Response B3-46 and, regarding the infeasibility of imposing mitigation measures to 
further reduce potential significant effects relating to Hazards and Hazardous Materials, 
see Response A3-2. 

B3-48 See Response B3-23. 

B3-49 The request for an economic impact study is beyond the scope of this EIR since CEQA 
considers potential effects to the physical environment, not economic impacts. Regarding 
UPRR’s liability for spills, upsets or accident conditions involving rail transport, see 
Response B3-24.  

B3-50 The commenter’s opposition to the Project is acknowledged. 
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2.5.4 Letter B4 – Responses to Comments from  
Union Pacific Railroad 

B4-1 UPRR’s work with federal agencies with regulatory oversight and other stakeholders is 
acknowledged. UPRR’s safety record and work with emergency responders along its rail 
lines to provide training for first responders also is acknowledged.  

B4-2 The FRA’s Action Plan for Hazardous Materials Safety (including as revised in June 
20156) and the voluntary agreement among major freight railroads and the DOT to 
implement new operating practices for moving crude oil by rail are acknowledged. 
However, for purposes of providing a conservative analysis (i.e., one that provides a 
realistic worst-case or greater-impact result so as not to under-represent potential effects), 
this EIR does not rely on the ameliorative effects of regulatory efforts that have not been 
finalized or voluntary efforts that are not independently enforceable to avoid or reduce 
potential significant impacts. 

B4-3 Regarding the role of preemption in the City’s consideration of potential effects of the 
Project, see DEIR Section 3.7, DEIR Appendix L, and Revised DEIR Appendices G and H. 

B4-4 See Response B4-3. 

B4-5 UPRR’s position regarding the federal preemption of regulation by the City of the 
proposed unloading rack at the Valero Refinery is acknowledged. Nonetheless, CEQA is 
triggered by the City’s discretionary decision-making processes such as for the 
authorization requested by Valero in Use Permit Application 12PLN-00063 and clearly 
applies here because: 1) Valero would own and operate the unloading facilities, 2) in 
constructing and operating the facilities, Valero would not be acting as an agent of 
UPRR, and 3) UPRR would not control the operation of the unloading facilities. On 
similar facts, decisions of the Surface Transportation Board and the courts make clear 
that preemption under the ICCTA applies to local and state regulation of unloading 
facilities if and only if the railroad owns and operates the facilities or the facilities 
operator is an agent of the railroad. See, e.g., New York and Atlantic Railway Company v. 
Surface Transportation Board (2nd Cir. 2011) 635 F.3d 66; Florida East Coast Railway 
Company v. City of West Palm Beach (11th Cir. 2001) 266 F.3d 1324. 

  

                                                      
6  FRA, 2015. Federal Railroad Administration’s Action Plan for the Safe Transportation of Energy Products (STEP). 

[https://www.fra.dot.gov/Elib/Document/14478]. Revised June 2015. 
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2.5.5 Letter B5 – Responses to Comments from 
San Francisco Baykeeper 

B5-1 The San Francisco Baykeeper’s summary of environmental concerns regarding the 
Project is acknowledged. The City issued a Revised DEIR in response to this comment 
and similar requests. See Revised DEIR Section 2.5.1, describing the expanded 
geographic scope of analysis, and Revised DEIR Chapter 2, Revisions to the Draft EIR, 
which analyzes and summarizes the direct, indirect, and cumulative effects of the Project 
that could occur between the Refinery and the State border. For example, Revised DEIR 
Section 2.12 (p. 2-62 et seq.) analyzes potential impacts relating to hazards and hazardous 
materials, including train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions and resulting substantial adverse secondary effects 
to Biological Resources, Cultural Resources, Geology and Soils, and Hydrology and 
Water Quality. 

B5-2 The number of trains that Valero could bring into the Refinery is limited to two 50-car 
trains per day for two reasons: 1) the proposed crude oil unloading rack would be able to 
offload oil from a maximum of 50 tank cars at once, and 2) the process of unloading 
50 tank cars and preparing a train of empty tank cars for the return trip would take 
approximately 12 hours. Therefore, only two 50-car trains could be unloaded per day 
under the Project. As noted on p. 3-2 of the DEIR and p. 2-20 of the Revised DEIR, the 
Refinery’s crude oil processing rate is limited to an annual average per day (and a daily 
maximum) by its BAAQMD operating permit. The Project does not include any changes 
to existing Refinery processing equipment and does not propose any changes to existing 
air permits except for minor revisions to the Refinery’s New Source Review and Title V 
permits to limit ROG emissions from crude oil unloading from tank cars. Therefore, any 
Project-related delivery of crude oil by train would be offset by a corresponding decrease 
in crude delivered by marine vessel. 25,550,000 barrels is the maximum amount of crude 
oil that could be delivered to the Refinery by train in a year, thus, this represents the 
maximum amount of crude oil delivered by marine vessel that could be displaced by 
Project-related train delivery. 

B5-3 See Response B5-2. Other than the proposed construction and operation of an unloading 
rack, no Refinery changes are proposed or would be required to implement the Project. 
Thus, the EIR analyzes the whole of the action and segmentation has not occurred.  

B5-4 The Project analyzed in the DEIR includes installation of a single tank car unloading rack 
capable of unloading two parallel rows of 25 tank cars at once. Analysis of additional 
facilities as proposed by the commenter is not part of the Project would be considered 
speculative; analysis is not required under CEQA. 

B5-5 UPRR retains unfettered authority regarding the movement of trains on its tracks; therefore, 
Project trains could be temporarily placed on sidings as part of normal operations. Any 
disruption that would require UPRR to temporarily store Project trains in sidings, and 
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identification of those possible storage locations along the route from the crude oil’s point 
of origin to the Refinery, would be speculative. The Revised DEIR expressly considers the 
risk and potential consequences of upset or accident conditions (including derailments) in 
rail yards or on track sidings. For example, as noted on p. 2-24 of the Revised DEIR, 
Project trains would travel approximately 3 miles on a siding track from the main line in 
order to reach the Refinery. See also Revised DEIR Appendix F Table 2.1 and Tables 5.3, 
5.4 and 5.5, summarizing unit train accident and spill rates by segment from the Refinery to 
the State border via the three specified routes. See also summaries of the FRA’s Emergency 
Order No. 28, which was prompted by the Lac-Mégantic accident and establishes 
additional requirements designed to ensure that unattended trains on the mainline track or 
siding are properly secured against unintended movement (see, Revised DEIR 
Section 2.12.2.4, p. 2-68 et seq., and Appendix F). The derailment rate analysis presented in 
Attachment 1 of Revised DEIR Appendix F incorporates track class of Project routes. 
Track class is correlated with the operational speed of trains; therefore, the low speed of 
Project trains at sidings is considered in the revised analysis.  

B5-6 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

B5-7 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, Revised 
DEIR Section 2.12, analyzes potential impacts relating to hazards and hazardous 
materials, including train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions and resulting substantial adverse secondary effects 
to Biological Resources, Cultural Resources, Geology and Soils, and Hydrology and 
Water Quality. See also Revised DEIR Section 2.15, which identifies and evaluates Noise 
issues between the Refinery, the State border, and beyond. 

 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully upgraded 
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(p. 47 of Revised DEIR Appendix F). The deadline for extension of compliance with 
PTC implementation was extended to December 31, 2018.7 

B5-8 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. In shifting 
from a qualitative analysis to a quantitative one, the City exercised its discretion in 
determining an appropriate standard of significance by choosing to use public safety 
thresholds that were adopted by Santa Barbara County in August 1999 and that since 
have been used by several other State and local agencies. This change in the approach to 
analysis relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less than 
significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now concludes 
that operation of the Project would result in a significant and unavoidable impact relating to 
the potential exposure people or structures to significant risk, injury, or loss from wildland 
fires; the DEIR had concluded that this impact would be less than significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

B5-9 Many of the recommendations included in this comment are included in new regulations 
issued by the U.S. Department of Transportation in May 2015. See pp. 2-79 through 2-81 
of the Revised DEIR. The DEIR and Revised DEIR evaluated all feasible mitigation 

                                                      
7  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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measures to reduce potential significant impacts to a less-than-significant level. “If the 
lead agency determines that a mitigation measure cannot be legally imposed, the measure 
need not be proposed or analyzed. Instead, the EIR may simply reference that fact and 
briefly explain the reasons underlying the lead agency's determination.” (14 Cal. Code 
Regs. §15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation measures 
that are beyond a lead agency’s powers to impose or enforce are legally infeasible. 
Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport on 
public safety wherever they may occur between the point of origin and the Refinery are 
infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City has not proposed or analyzed mitigation measures that cannot legally be 
imposed. As discussed on p. 2-92 of the Revised DEIR, most of the main line routes 
between the Refinery and the stateline that would be used by the Project have been 
upgraded to include PTC by UPRR. Only a portion of the Feather Canyon route 
(described in the Revised DEIR as the “Nevada to Roseville—northern” route) has not 
been fully upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.8 

The City acknowledges receipt of Attachment 1, listed under footnote 6 of this comment, 
and included in this comment letter following comment B5-20. 

B5-10 See Response B5-8. In response to this and similar comments, the City issued a Revised 
DEIR that refines and updates the prior analysis to consider areas uprail from those 
considered in the DEIR and to provide a quantitative risk analysis of the Project. See 
Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

B5-11 See Response B5-8. 

B5-12 See Response B5-8. 

B5-13 Adverse secondary effects regarding Project trains are discussed in a new impact 
identified in the Revised DEIR (Impact 4.7-6 on p. 2-108). Secondary effects resulting 

                                                      
8  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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from seismic hazards would be significant and unavoidable. See p. 2-114 for discussion 
of Secondary Effects Relating to Geology and Soils. 

B5-14 See Response B5-8 and Response B5-9. As noted on p. 3-2 of the DEIR and p. 2-20 of 
the Revised DEIR, the Refinery’s crude oil processing rate is limited to an annual 
average per day (and a daily maximum) by its Bay Area Air Quality Management District 
operating permit. The Project does not propose any changes to these limits. Therefore, 
any increase in marine deliveries of crude oil would be offset by a corresponding 
decrease in crude delivered by rail. 

B5-15 See Responses B5-1 about the Revised DEIR’s expansion of the geographic scope of 
environmental inquiry. See Response B8-128 for description of the biological resources 
study areas. See also Revised DEIR Section 2.7 (p. 2-42 et seq.) regarding potential direct 
and indirect effects to Biological Resources, and Revised DEIR Section 2.17.4.3.2 
(p. 2-156 et seq.) regarding potential cumulative effects to Biological Resources. 

B5-16 As explained in Response A8-3, characterization of an effect as direct or indirect does not 
affect the depth of analysis or conclusions as to potential significance. Therefore, while 
disagreement with the characterization of effects is acknowledged, it does not affect the 
adequacy or accuracy of the analysis.  

Potential effects to federally-listed species are analyzed in the DEIR (p. 4.2-1 et seq., 
p. 5-15 et seq.) and Revised DEIR (p. 2-42 et seq., p. 2-156 et seq.). See, e.g., Revised 
DEIR Appendix E, which identifies California clapper rail and salt-marsh harvest mouse 
as sensitive biological resources within 300 feet of rail routes based on their listing status 
(FE/SE) (Revised DEIR, p. E-3). Impacts to species, waterways and other habitats 
resulting from a spill or an upset or accident condition are analyzed in Revised DEIR 
Section 2.12 (p. 2-90 et seq.; p. 2-108 et seq.). The environmental impacts of the Kinder 
Morgan pipeline oil spill identified in this comment are reflected in and considered as 
part of the baseline condition.  

B5-17 See Response B3-17, which discusses operational noise impacts; see also Revised DEIR 
Impact 4.2-10 (p. 2-44 et seq.), regarding potential injury and mortality of candidate, 
sensitive, or special-status wildlife species or migratory birds resulting from collisions 
with trains; and Response A11-16, regarding the DEIR’s analysis of potential impacts to 
the Suisun Marsh.  

B5-18 The Project will not change the composition of the crude oil processed at the Refinery. 
See DEIR Appendix K. Therefore, the Project will not result in an increase in production 
of petroleum coke.  

B5-19 Consistent with the court’s decision in Ballona Wetlands Land Trust v. City of Los Angeles 
(2011) 201 Cal. App. 4th 455, CEQA does not require an EIR to discuss the potential for 
global-warming-related sea level rise to impact a project. More generally, however, see the 
discussion of Impact 4.7-6 in Revised DEIR Section 2.12 (p. 2-114) regarding impacts that 
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could result in the event of track displacement or other events that could result in a spill, 
upset or accident condition.  

B5-20 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, 
for example, Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects 
associated with hazards and hazardous materials. Following consideration of the 
incremental impacts of other crude by rail projects and based on results of the 
quantitative risk assessment conducted for the Project (see Revised DEIR Appendix F), it 
was determined that impacts would be cumulatively significant. The comment mentions 
the WesPac Pittsburg Energy Infrastructure Project. The applicant for that project 
submitted a formal request to withdraw its application and terminate all work on it on 
November 16, 2015 (City of Pittsburg, 2015).9.  

  

                                                      
9  City of Pittsburg, 2015. Status Report on the WesPac Project, AP-11-761. November 30. 
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2.5.6 Letter B6 – Responses to Comments from  
Cool Davis 

B6-1 Federal law preempts local regulation of locomotive emissions. Consequently, the City 
does not have the authority to mitigate or offset locomotive emissions, including GHG 
emissions. See Response A3-2. Responses to air district comments are provided in the 
context of those agencies’ letters.  

B6-2 The DEIR includes estimates of locomotive criteria pollutant and GHG emissions for 
Project-related train travel from the Refinery to the Roseville Yard while the Revised 
DEIR includes emissions from the Roseville Yard to the California border. Cumulative 
emissions consider the contributions of other crude by rail projects (see, e.g., Revised 
DEIR Section 4.17.2.4.1, p. 2-144) and would be significant and unavoidable in most air 
districts through which the trains would travel, including the Yolo-Solano AQMD (see 
Revised DEIR Section 2.17.1, p. 2-141 et seq.). As mentioned in Response B6-1, federal 
law preempts local regulation of locomotive emissions. Consequently, the City does not 
have the authority to mitigate or offset train emissions.  

B6-3 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR. As 
indicated in Revised DEIR Section 2.11 (p. 2-53 et seq.), the DEIR includes estimates of 
locomotive criteria pollutant and GHG emissions for Project-related train travel from the 
Refinery to the Roseville Yard while the Revised DEIR includes emissions from the 
Roseville Yard to the California border.  

B6-4 CEQA has not required lead agencies to provide a life cycle analysis to evaluate potential 
GHG impacts at least since 2009, when the Office of Planning and Research (OPR) 
removed the term “life cycle” from the CEQA Guidelines in 2010.10 Nonetheless, see 
Revised DEIR Section 2.11 (p. 2-53 et seq.) and Revised DEIR Section 2.17.4.3.6 
(p. 2-159) regarding the analysis of direct, indirect, and cumulative GHG impacts. This 
analysis considers potential GHG emissions between the crude oil points of origin and 
the Refinery. 

B6-5 See DEIR Section 4.6.2.2 (p. 4.6-4 et seq.), which summarizes AB 32 as part of the 
regulatory context for the Project. See Response B6-1 regarding federal law’s preemption 
of the City’s authority to mitigate or offset train emissions, including GHG emissions.  

B6-6 Potential GHG impacts of the Project are analyzed in the EIR (see, e.g., Revised DEIR 
Section 2-11, p. 2-53 et seq.). Policy decisions about overall climate goals and judgments 
about relative livability are beyond the scope of the EIR. See Response B6-1 regarding 
federal law’s preemption of the City’s authority to mitigate or offset train emissions, 

                                                      
10 California Natural Resources Agency, 2009. Final Statement of Reasons for Regulatory Action, Amendments to the 

State CEQA Guidelines Addressing Analysis and Mitigation of Greenhouse Gas Emissions Pursuant to SB97. 
December. 
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including GHG emissions. The request to consider the No Project Alternative (which is 
described in DEIR Section 6.4.1, p. 6-6 et seq.) is acknowledged.  

B6-7 See Response B6-3 regarding the issuance of a Revised DEIR and Response B6-1 
regarding federal preemption of the City’s authority to impose mitigation measures to 
avoid or reduce locomotive emissions. 
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2.5.7 Letter B7 – Responses to Comments from  
350 Sacramento 

B7-1 The commenter’s summary of environmental concerns regarding the Project and its 
concurrence with the comments made by the Sacramento Area Council of Governments 
(Comment Letter A9) are acknowledged. 

B7-2 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. In shifting 
from a qualitative analysis to a quantitative one, the City exercised its discretion in 
determining an appropriate standard of significance by choosing to use public safety 
thresholds that were adopted by Santa Barbara County in August 1999 and that since 
have been used by several other State and local agencies. This change in the approach to 
analysis relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure of people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

2.5-54



2. Responses to Comments on the Draft EIR 

2.5 Responses to Organization Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

B7-3 See Response B7-2. 

B7-4 See Response B7-2. No evidence has been presented supporting the commenter’s opinion 
that the Release Rate Analysis is flawed. Disagreement with the EIR’s methodology or 
conclusions does not establish that the analysis is deficient. 

B7-5 See Response B7-2. As explained in Revised DEIR Section 2.5.1, regarding the 
geographic scope of analysis, the City supplemented the DEIR’s environmental analysis 
to consider the potential effects of the Project regardless of whether they could occur 
within the Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond the 
State line to the Project-related crude oil’s point of origin. 

B7-6 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, 
for example, Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects 
associated with hazards and hazardous materials. Following consideration of the 
incremental impacts of other crude by rail projects and based on results of the 
quantitative risk assessment conducted for the Project (see Revised DEIR Appendix F), it 
was determined that impacts would be cumulatively significant.  

B7-7 See Response A9-23. 

B7-8 Many of the recommendations included in this comment are included in new regulations 
issued by the U.S. Department of Transportation in May 2015. See pp. 2-79 through 2-81 
of the Revised DEIR. The DEIR and Revised DEIR evaluated all feasible mitigation 
measures to reduce potential significant impacts to a less-than-significant level. “If the 
lead agency determines that a mitigation measure cannot be legally imposed, the measure 
need not be proposed or analyzed. Instead, the EIR may simply reference that fact and 
briefly explain the reasons underlying the lead agency's determination.” (14 Cal. Code 
Regs. §15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation measures 
that are beyond a lead agency’s powers to impose or enforce are legally infeasible. 
Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport on 
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public safety wherever they may occur between the point of origin and the Refinery are 
infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City has not proposed or analyzed mitigation measures that cannot legally be 
imposed. Positive Train Control (PTC) is discussed on p. 2-92 of the Revised DEIR. 

B7-9 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, Revised 
DEIR Section 2.12, analyzes potential impacts relating to hazards and hazardous 
materials, including train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions and resulting substantial adverse secondary effects 
to Biological Resources, Cultural Resources, Geology and Soils, and Hydrology and 
Water Quality. See also Revised DEIR Section 2.15, which identifies and evaluates Noise 
issues between the Refinery, the State border, and beyond.  

B7-10 See Response B7-6. 

B7-11 See Responses A4-1, A4-2, and A4-3. As described in those responses, the City issued a 
Revised DEIR for agency and public input regarding the analysis of potential impacts 
that could occur uprail of Roseville, California (i.e., between a crude oil train’s point of 
origin and the California State border, and from the border to Roseville). As a result, 
potential direct, indirect, and cumulative effects of transporting crude oil by rail between 
the Refinery and the Roseville Yard and between the Roseville Yard and the state border 
via the three most likely routes are analyzed on a resource-by-resource basis. For impacts 
relating to hydrology and water quality from spills see Revised DEIR Section 2.13 
(p. 2-124 et seq.) as well as the discussion of “Secondary Effects Relating to Hydrology 
and Water Quality” (Revised DEIR, p. 2-114 et seq.) under Impact 4.7-6, which 
concludes that spills (or other upset or accident conditions that result in a crude oil spill) 
could result in a significant unavoidable secondary effects, including to Biological 
Resources and to Hydrology and Water Quality. See, for example, Revised DEIR 
p. 2-111 (“In the event of a train derailment or oil spill, the potential for impacts may be 
greater to aquatic and semi-aquatic species due to the sensitivity of aquatic environments 
and the probability of greater spread through gravity and water transportation. Oil 
contamination into water increases the chance of direct contact with wildlife species than 
if a spill were to occur on flat terrestrial habitats.”). See also Revised DEIR p. 2-115 
(“Spills into water ways and infiltration into groundwater could impact sources of 
drinking water, threatening water supplies for local populations.”). Further, see Revised 
DEIR p. 2-116 (“it is clear that oil spills along mainline tracks (whether they occur within 
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the State or elsewhere in North America) could result in a significant impact to water 
resources and water quality (including sources of drinking water) depending upon the 
location of the spill.”).  

B7-12 See Response B7-6. Derailments, spills, upsets, and other accidents that have occurred 
since 2013 have been considered in this analysis. See Revised DEIR Section 2.12 
(p. 2-74 et seq.). The probability of a spill or other upset or accident condition has been 
calculated for this Project, and potential consequences have been quantified (Revised 
DEIR Appendix F). The commenter’s request for consideration of the effect of climate 
change-induced sea level rise and other climate change effects on the Project is not 
required. See Ballona Wetlands Land Trust v. City of Los Angeles (2011) 201 Cal. 
App. 4th 455 (EIR not required to discuss impact of possible global-warming-related sea 
level rise on project). 

B7-13 DEIR Section 4.1.4 evaluates how the Project would conflict with or obstruct 
implementation of the applicable air quality plan, specifically, the Bay Area 2010 Clean 
Air Plan (CAP) prepared to meet the goals of AB 32. Consequently, the DEIR does 
evaluate the Project for consistency with the CAP and for the goals of AB 32. DEIR 
Table 4.6-7 compares the Project’s net worldwide GHG emissions to the existing 
baseline and shows that the Project would have a net benefit in GHG emissions when 
considering the increase in locomotive emissions and the decrease associated with marine 
vessel emissions. However, as indicated on DEIR p. 4.6-14, net GHG emissions that 
would be generated outside California are highly dependent on the crude oil source, and 
due to the uncertainty in the origins of the crude that would be delivered by rail and 
origins of crude historically delivered by marine vessel that would be displaced by the 
Project, the emissions estimates in Table 4.6-7 are for comparison purposes only. 

B7-14 See DEIR Section 6.4.1 (p. 6-6 et seq.), which describes the No Action Alternative as 
including the events or actions that would be reasonably expected to occur in the 
foreseeable future if the Project were not approved, including the Refinery’s continued 
use marine vessels to import crude oil.  

B7-15 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. Positive 
Train Control (PTC) is discussed on p. 2-92 of the Revised DEIR. 

B7-16 Direct, indirect, and cumulative effects of transporting crude by rail from various points 
of North American origin to the Refinery are analyzed in the Revised DEIR on a 
resource-by-resource basis. As explained on p. 41 of Revised DEIR Appendix F, the spill 
modeling used a multi-component crude with properties based upon a Bakken type crude. 
Specific properties of this crude used for the consequence modeling are listed in 
Table 5.1. See Revised DEIR Table ES-1 (p. 2-10 et seq.), which summarizes the 
Project’s environmental impact conclusions. 

B7-17 See Response B7-6. 
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BENICIANS FOR A SAFE AND HEALTHY COMMUNITY RESPONSE 
TO

DRAFT ENVIRONMENTAL IMPACT REPORT 
FOR VALERO BENICIA CRUDE BY RAIL PROJECT 

(SCH# 2013052074, USE PERMIT APPLICATION 12PLM-00063) 
Dated: September 15, 2014 

Benicians For a Safe and Healthy Community (“BSHC”) respectfully submit this Response 
dated September 15, 2014 to the Draft Environmental Impact Report For Valero Benicia Crude 
By Rail Project (“Response”). Unless defined otherwise hereunder, capitalized terms 
and/acronyms used herein that are defined in the Draft Environmental Impact Report (“DEIR”) 
will have the meaning given to such terms in the DEIR.  The Response includes this written 
response together will all prior oral and written comments to the DEIR provided by BSHS to 
date. BSHC would like to thank the many individual members of BSHC who contributed to this 
Response.  Follow-up consultation with BSHC and the City of Benicia’s formal response to
BSHC should be directed to Marilyn J. Bardet.  
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PART I 

General overview 

Section 1 Summary List of Primary Failures of the DEIR under 
CEQA

Section 2 Overview of the DEIR
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SECTION 1: SUMMARY LIST OF PRIMARY FAILURES OF THE DEIR 
UNDER CEQA 

The DEIR fails to meet the basic, minimum CEQA criterion; namely, to disclose to 
decisionmakers and the public the significant environmental effects of the proposed Project. 

In this Response, BSHC supports its conclusion and elaborates specifically on such failure.  The 
DEIR fails to meet the minimum CEQA criterion in the following areas: 

Project Description/Scope/Objectives are fatally flawed  

Fails to examine the full affected area – the area in which significant effects would occur either 
directly or indirectly as a result of the Project  

Even within the limited Project description, the DEIR fails to adequately provide accurate 
objectives, locations, characteristics, and scope of the project. 

Fails to identify the full “life” of the Project which may extend into decades if not perpetuity.

Fails to provide applicable and accurate baselines. 

Fails to provide sufficient information and data (e.g., compilation of and quantity of 
crudes/rail transportation variables) for decisionmakers and the public to verify DEIR 
conclusions inclusive of purported statistical examinations and projections.

Fails to identify “growth-inducing” impacts and economic/social impacts

Fails to address previous scoping criteria 

Fails to provide clear English writing and organization, is rift with descriptive narrative 
and offers conclusory statements unsupported. 

Findings of impacts, significance and mitigations offered are flawed 

The DEIR cannot determine findings of significance (or, non-significance) and/or incorporate 
mitigation factors to offset the direct, indirect and cumulative impacts because the project 
description and scope (list others) is inherently flawed. Reliance upon the flawed project 
description/scope/objectives and baseline skews all other following factors, analysis, and 
findings that rely upon this tainted base.
The Project, even as narrowly defined in the DEIR, is conclusory and contains unsubstantiated 

analysis and statistics. 
The DEIR ignores cumulative factors both (i) cumulative factors within the Project and (ii) 

cumulative factors related to the Project. 
The DEIR fails to examine reasonably foreseeable impacts in the full environmental context. 
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Project Alternatives are not viable and/or legally enforceable 

The absence of control over UPRR operations and logistics means that the Project Alternatives 
provided are not controllable or enforceable either legally or contractually.  Therefore, the only 
viable alternative offered is the No Project Alternative.   If the only viable alternative is the No 
Project Alternative, it must also be the Environmentally Superior Alternative since no other 
alternative offered is viable. 

Applicant’s and UPRR’s assertion that Applicant, the City of Benicia, and the State of California 
have no authority to control the logistics and operations of UPPR means that any impact of the 
Project (direct, indirect, cumulative and/or significant) may not be mitigated and therefore any 
significant impacts associated with the Project outside the control of the Applicant, City of 
Benicia, and the State of California must remain “significant”.

Impacts associated with  the transport of the crudes via rail and this Project must be noted 
as “significant”- it is mandatory - because as clearly demonstrated in this Response the 
reasonably foreseeable events described would: 

Substantially degrade the quality of the environment 

Substantially reduce fish or wildlife habitat 

Cause fish or wildlife habitat to drop below self-sustaining levels 

Threaten to eliminate a plant of animal community 

Substantially reduce the numbers or range of a rate, threatened, or endangered species 

Achieve short-term goals to the disadvantage of long-term goals 

The Project, when viewed in connection with the past, current, and reasonably 
anticipated future projects, would have a significant cumulative effects, and 

The Project would have environmental effects that will directly or indirectly cause 
substantial adverse effects on human beings  

In summary, revisions to and recirculation of the Draft EIR is required for the reason 
stated above and 

A significant, new environmental impact resulting from the project has been identified and/or a 
substantial increase in the severity of an environmental impact has been identified. 

The DEIR was so fundamentally and basically inadequate and conclusory in nature that 
meaningful public review and comment were precluded. 

The DEIR is not an objective, good-faith effort at full disclosure. 

The requirements of CEQA are not met and the conclusions are not supported by substantial 
evidence. 

End of BSHC Section 1: Summary List of Primary Failures of the DEIR under CEQA 
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SECTION 2: OVERVIEW OF THE DEIR 
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1. PURPOSES OF CEQA AND THE DRAFT EIR 

Purposes of a Draft EIR: 
Under CEQA, the purpose of a Draft Environmental Impact Report is to inform the public 
and decision-makers of environmental consequences of a project before decisions are 
made.1 A draft EIR must fully disclose to the public and decision-makers the scope and 
extent of a project and its actions and their adverse environmental consequences, to enable 
understanding and fair judgment of the direct and indirect, short-term, long-term, 
cumulative and unavoidable environmental impacts of a project, their extent and level of 
significance, and evaluation of the feasibility and effectiveness of mitigation and 
monitoring plans submitted as part of the document that aim to reduce or avoid those 
impacts identified as “significant.”2

A draft EIR must analyze a project and its foreseeable adverse effects in meaningful 
contexts of local and regional import under current federal, state, and local laws and 
regulatory frameworks and provide the criteria used for determining the significance of 
impacts. Scoping Comments received by the Lead Agency must be clearly addressed 
within the draft EIR. Alternatives to the Project provided should be based on sound reasons 
whether or not they fulfill Project objectives, and should provide a range of options that 
could feasibly be implemented to avoid significant impacts. [CEQA Guidelines 15126.6(a) 
and (b)]. The draft EIR must also demonstrate that every effort has been made to address 
and resolve controversies involving reasonable arguments made with regard to any aspect 
of the Project’s operations. “CEQA does not require technical perfection in an EIR but 
rather adequacy, completeness, and a good faith effort at full disclosure.(CEQA Guidelines 
15003(1))”3

A draft EIR should be a “stand alone,” well organized, complete document to serve 
decision-makers and the public as an efficient, reasonably sufficient resource for reviewing 
the Project. Thus, a concerned reader should not be burdened by having to consult multiple 
outside resources, materials and online research to gain necessary “background” to 
understand the full scope of the proposed project and to judge a draft report’s risk
assessments, evaluations of impacts and conclusions.  

The requirement for “completeness” also entails that a draft EIR must present information 
coherently and be prepared as an objective, unbiased assessment of a project to address 
areas of concern and controversy that have been raised and discussed under Scoping. 

                                                           
1 CEQA Deskbook, A Step-By-Step Guide on How to Comply with the California Environmental Quality 
Act, Third Edition; Ronald E Lass, Kenneth M Bogdan, Terry Rivasplata; Solano Press Books, Point 
Arena, CA, 2012; p.133 
2 CEQA Deskbook, p.133 - 143                                                                                                                                        
3 Ibid. p. 91 
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2. DEIR ORGANIZATION IS MISLEADING AND DECEPTIVE; KEY DOCUMENTS   
MISSING OR ARE HARD TO LOCATE; LIMITED DESCRIPTIONS DO NOT  
PROVIDE FULL DISCLOSURE; SCOPING ISSUES NOT INCLUDED:

a.) The VCBR Draft EIR is a deceptively incomplete, inaccurate representation of the 
Crude By Rail Project and its actions, and its organization and omissions contribute to its 
spectacular failures. A prime example: the federal Preemption Rule, which confers to 
Union Pacific Railroad Company total authority over rail activity of the Project, should be 
announced at the very beginning of the DEIR’s Executive Summary since it frames and 
conditions all statements in the DEIR regarding Project rail operations, and makes clear 
that ultimate governing authority over rail transport rests with the U.S. Department of 
Transportation [DOT], which creates the rules and guidelines that regulate rail safety. The 
lack of discretionary authority of local jurisdictions to mitigate rail impacts is central to 
understanding the DEIR’s terms, claims and conditions as presented regarding Project rail 
operations. Nowhere in the document is this fact made clear. 

Nowhere in the DEIR is it made clear that Union Pacific is not a part of the Project 
Application, yet controls all Project-related rail logistics.  

Given how vitally important the Preemption Rule is to the Project’s rail operations –
for the Applicant, the City of Benicia, her residents, and communities all along UP 
rail lines – the DEIR’s Executive Summary and Project Description obscure and mask 
UP’s powerful role and ultimate authority. (See Response, Overview - 3, 4 & 5)  

b.) A concerned reader who doesn’t have time to read the whole Draft Report might only 
read the Executive Summary, Introduction and Chapter 2, Table 2-1, Summary of Impacts 
and Mitigation Measures. These three chapters reflect the failures of the Project 
Description and impact analysis that flow from an incomplete and inaccurate Project 
Description. The introductory chapters do not disclose the full scope of the Project and its 
actions (operations), its direct and indirect impacts, the degree of their significance, and 
mitigations that would reduce and/or avoid the harm they pose and the regulatory 
framework for assessing the Project.  

The Executive Summary and Project Description fail to fully identify and describe Project 
Objectives, the Applicant’s explicit and implicit aims and goals. A reader of the Report 
may not grasp that the Valero Crude By Rail Project is not simply a “rail logistics”
operation as the DEIR portrays, reflecting the Applicant’s first introduction of the Project 
in early 2013 – a characterization exemplified by the Executive Summary [ES.1 – 8] and 
Project Description [Chapter 3. 3.1 – 3.7].  

For the Applicant, accessing and processing price-advantaged domestic and Canadian 
sourced crudes is the goal, and those “lower quality raw materials” [VIP DEIR 2002] are 
intended under the framework of the CBR Project to be accessed by whatever means 
available – rail, tanker, barge and pipeline. The only way to understand this implicit fact is 
to read between the lines of the DEIR.  

Comment Letter B8
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Full disclosure of the range and future balance of transport options that would variably be 
deployed under the framework of the Project would disturb the crafted GHG calculations 
presented as an environmental benefit of the Project. The GHG calculations given in the 
DEIR are inaccurate, without factual basis, and are misleading.  

FLEXIBILITY is a fundamental Valero Improvement Project [VIP] objective, which 
clearly would be the prevailing Project condition, to keep options open for transport 
means and ends. Within the framework of the Project, rail is only one means among three 
transport options that could serve to access North American sourced crudes. However, the 
DEIR makes it difficult for a reader to grasp the full extent of those “options” on balance: 
thus, how, when, why, under Project conditions, the Applicant would increase marine 
vessel deliveries for both domestic and Canadian unconventional crudes, including 
Bakken oil derived from North Dakota shale formations and Canadian tar sands dilbits, 
(diluted bitumen), for processing or perhaps for future export. (See Response - Overview 6 
& 7).  

c.) Project Alternatives [ES-5] should be reasonably feasible if they are to be considered at 
all. However, both Alternatives 1 & 2 as presented are not feasible, given Preemption, 
such that reviewing them is an exercise in futility. Alternative 3, posing use of an off-site 
rail terminal is misleading, failing to specifically account for two projects in planning 
stages (Port of Stockton and Bakersfield oil terminal) that could potentially serve the 
Project by marine vessel (barge) or rail. (New pipelines are also considered under the 
Contra Costa County Northern Waterfront Economic Development Initiative.)  

d.) Key background documents essential to analysis of the Project and its total operations 
are not made available on CD: the VIP DEIR of 2002 and also, the VIP DEIR Addendum 
of 2008, were both prepared by ESA. There is no “hot link” to the City of Benicia website 
where they can be found. Both documents should be included in a revised DEIR. Together 
the VIP DEIR and Addendum describe what became a decade’s long implementation of 
permitted Refinery expansion and upgrade projects and are vital to the VCBR Project 
evaluation. The documents are referenced in the DEIR’s Project Description [3.3.2.1 
Crude Oil Processing, p. 3-12] and are obviously cited for their importance to 
understanding Refinery capabilities and objectives under VIP. Other references to the VIP 
DEIR are found in the Scoping Report [CD-ONLY], with “page 776” providing the 
highest “search rank” using the search tool provided. There is no hot link at that page to 
the documents. 

e.) About the CD supplied with the published DEIR: Its organization is not made clear in 
its Table of Contents and the search tool doesn’t make it easier to locate items of interest. 
Any reader without access to a computer would not be able to consult “CD ONLY” 
Appendices’ supporting materials and would be disadvantaged. The CD’s Table of 
Contents, under “Appendices,” does not indicate which among those listed are CD ONLY, 
although nearly half of them (8 of 18) are otherwise unavailable, including: Appendix A - 
Notice of Preparation/Initial Study; Appendix B - Scoping Report; Appendix I - The 
Transportation Impact Analysis; Appendix E.2 - Marine Vessel Criteria Pollutant and 
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GHG Baseline Emissions; Appendices E.3 & E.4 - Air Permit Applications, Feb. 2013 & 
Update #1 Nov. 2013; and Appendix E.6 - Updated Methodology for Assessment of Risk 
and PM2.5 Concentrations at Receptors Near Locomotive Tracks Near Fairfield.  

Official expert comment letters and reports submitted on the IS/MND by the Natural 
Resources Defense Council, Goodman Group, and Phyllis Fox, Ph.d PE are found under 
“Appendix B. Scoping Report – CD ONLY.” Yet these documents were not submitted as 
part of Scoping and would not be expected to be located in Appendix B. The CD’s 
organizational problem appears to stem from the use of a facsimile page taken from the 
City of Benicia’s website dated from 2013 as a table of contents for Appendix B, but this 
is not made clear. The website page, called “Crude By Rail Project” inventories 
everything that had been submitted to the City at a particular time. However, items listed 
are not hot-linked to actual letters and reports. The user has to scroll down through 
hundreds of pages, and the search tool “ranking” references to certain requested items lists 
“hits” without any specification as to where the actual item will be found. The search tool 
finds many references to the Phyllis Fox Report on numbers of pages of the public’s 
comment letters found within Appendix B Scoping Report; but a reader would not guess 
that an actual full copy of the Fox Report, submitted on the IS/MND, would be found in a 
Scoping Report.   

Both the Goodman Group Report and Phyllis Fox Report are highly important because 
they represent expert dissenting arguments regarding crudes likely to be imported by the 
Project and Air Quality issues. The two reports belong in published Appendices in the 
printed version of the DEIR. A revised DEIR should include the full reports in separate 
appendices, similarly as the McGovern Report, which was deemed deserving of its own 
Appendix K. The McGovern Report references the Fox Report.  

Only by familiarity with the Fox Report would a reader realize that the DEIR’s 
generalized refutation (dismissal) of certain key concerns are directed toward her 
comments on potential increases in Refinery air emissions and accidents owing to 
processing of North American-sourced crudes. Given its importance to the DEIR’s own 
arguments and conclusions, the Fox Report should be included in its own Appendix (not 
buried inappropriately in the CD ONLY Appendix B Scoping Report.).The same for the 
Goodman Group Report, which supports the conclusions that both Bakken and Canadian 
tar sands would likely be candidates for import by the Project. For understanding the 
controversies that remain unresolved in the DEIR, it is essential to have these two reports 
as convenient references in the revised DEIR’s printed Appendices

f.) Separate dedicated chapters for Public Safety and Public Health were called for in 
Scoping Comments and should have been included in the DEIR. [Appendix B-Scoping 
Report-CD ONLY, Bardet Scoping letter, p. 598].4 Precedents for inclusion of separate 

                                                           
4 From Appendix “Scoping Report Nov. 2013, Valero Crude By Rail Project. 1 Introduction. “Scoping is 
not conducted to resolve differences concerning the merits of a project or to anticipate the ultimate 
decision on a proposal. Rather, the purpose of scoping is to help ensure that a comprehensive and 
focused EIR will be prepared that provides a firm basis for the decision- making process. . . The scoping 
process provides the means to determine those issues that interested participants consider to be the 
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chapters exist in Valero Improvement Project DEIR, 2002, and the VIP DEIR Addendum, 
2008. Those documents were both prepared by ESA. (Note: The Addendum was not required 
under CEQA to be circulated to the public because the document represented a lower level of review. The 
use of the Addendum was challenged by the Good Neighbor Steering Committee and a Settlement with 
Valero, called the Valero/Good Neighbor Steering Committee Settlement Agreement was achieved in 2008 
and Amended in 2010 with the City of Benicia participating as a party to the Amended Settlement.) 

Without dedicated chapters, the DEIR’s treatment of these two areas of vital and serious 
public concern results in an obfuscating, confusing organization of the document as a 
whole [1.8 Organization of the Document]. Discussions related to public safety and health 
are peppered throughout the document, making it nearly impossible to understand the 
whole picture of what the DEIR is saying and not saying on these key subjects. Those 
safety and health risks associated to Project operations would be added to serious risks 
posed on a daily basis by the Refinery itself.  

The City of Benicia General Plan contains a 40-page chapter entitled Community Health 
and Safety and includes among various subsections, Hazards and Response to Hazards. 
The DEIR should be organized to reflect the General Plan’s emphasis on the vital 
importance of improving and enhancing public safety and public health for the community 
at large.  

The omission of a dedicated chapter on Public Safety may have been calculated to avoid 
direct discussion of Preemption that leaves the City of Benicia without discretionary 
power to attempt to mitigate foreseeable rail impacts under CEQA that would be a 
concern of the General Plan. However, Preemption does not release the DEIR from its 
responsibility under CEQA to fully disclose and describe potential, foreseeable risks, 
hazards and impacts owing to Project operations and to evaluate their degree of 
significance and potential severity. 

The same reasons may apply for the DEIR preparers’ omission of a separate chapter on 
Public Health. For example:  the DEIR states that information (names) that would 
specifically identify crudes to be imported by the Project, and/or pertinent specific 
properties and chemical characteristics that would further identify or characterize those 
crudes likely to be imported, are considered by the Applicant to be “proprietary” and 
“confidential business information” under trade secret law [Exec Summary 1.7 
Confidential Business Information, p.1-4]. Those specific “properties” deemed by the 
DEIR to be “secrets” may in fact represent public health risks. 

The job of the DEIR is to objectively disclose full and accurate information, whether or 
not its discussions support the Applicant’s interests. The DEIR’s assertions on Trade 
Secret protections wrongly interpret the law. (see this Response, Section 3)

Understanding the limits of trade secret law is vital to discussions of Project emissions 
increases that would likely result from a changed crude slate. Accepting the DEIR’s 

                                                                                                                                                                                           
principal areas for study and analysis.” Every issue that has been raised that falls within the scope of 
CEQA during scoping will be addressed and or considered in the EIR.”
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position, a reader could believe that the DEIR’s claim for Valero’s protection of 
proprietary and confidential information related to its crude slate “blend” extends to 
specific characteristics of likely crudes to be imported and the names of specific crudes 
intended to be imported.  

As stated above, the DEIR is not released from its obligation under CEQA to identify and 
specify potential impacts that could pose significant risks and harm: to public health and 
safety, local and regional air quality, sensitive lands, waters and populations from the 
points of origin of North American crudes along transport routes to Benicia – and the 
climate, under conditions of global warming. 

g.) It is inexcusable that the DEIR does not provide supporting maps (current and 
historical) and photos of the Project Site, the so-called Project Area (variously and 
nebulously alluded to in the DEIR), thus, the whole area and particular locations that 
would be affected by Project operations, especially considering the economic importance 
of the Benicia Industrial and surrounding infrastructure assets directly related to the Park’s 
viability and prominence for the City of Benicia, Solano County and the region generally 
(businesses, I-680, bridges, Port). Maps need to be provided that would clearly show UP’s 
main tracks running through Suisun Marsh along Goodyear Rd.,5 the switching locations 
for trains to enter the Industrial Park, and side line tracks and spurs within the Industrial 
Park where Project related train movements are likely to occur.  

h.) An inadequate and inaccurate Transportation & Traffic Impact 4.11-5 claims the 
Project “would not conflict with adopted policies, plans or programs regarding public 
transit, bicycle or pedestrian facilities, or otherwise decrease the performance or safety of 
such facilities.” The Significance is determined to be “Less than Significant” with no 
mitigation required. However, there are no specific projects, plans or programs that are 
named.  A particularly curious omission, however, is the “Bus Hub” Project, for which the
City Council recently voted to adopt an Initial Study that would allow creation of the new 
transit option for commuters in the Industrial Park just northeast of the intersection of the 
railroad crossing at Park Rd. and diagonally across from, and very close to, Valero’s 
Eastern Headquarters building. 

The Bus Hub project should be included in the printed Appendices of a revised DEIR. 
Although it appears that the transit project has been withdrawn from the City’s website for 
consideration at this time, despite its suspension, the Bus Hub project could be pursued at 
any time in the near future in the timeframe of the VCBR Project. The planned Hub’s 
immediate proximity to the Park Rd. rail crossing and to the Refinery makes it imperative 
that the DEIR address possible impacts that could affect the Hub’s uses and the safety of 
its users.   

                                                           
5 In comments submitted by M. Bardet on the Initial Study, photos were provided of flooding that 
occurred in February 2011 along UP’s main tracks crossing Suisun Marsh area within the City of Benicia. 
The photos were taken along the rail route from the Refinery, and along Goodyear Rd. Several photos 
show a flooded unpaved access road called “Morrow Lane” that crosses the tracks, but as shown, is 
impassable, with sign posted saying “Flooded.” 
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The Hub’s Initial Study documents are pertinent to the VCBR DEIR review. A Google 
search found the City’s original Notice of Preparation, Initial Study and supporting 
materials, including the Environmental Phase 1 Assessment produced by Crawford & 
Associates (Sacramento).6 Its supportive materials include important maps that are part of 
the Hub’s environmental assessment and they would be useful for evaluating Project 
impacts, since the historic and current maps are highly informative of conditions within 
the area, including the parameters of the 100-year flood plain that includes the area 
proposed for the rail terminal’s offloading racks on Refinery property. 

Reviewing the maps collected by Crawford & Associate for the Bus Hub Phase I 
assessment, we request that those maps and other essential maps for understanding the 
environmental conditions of the area be included in a revised DEIR.  

i.) The Industrial Park is comprised of lands that were former properties of the U.S. 
Army’s Benicia Arsenal. Very little testing, if any, (exception, lower Arsenal area) was 
accomplished under the F.U.D.S. Restoration Project [Formerly Used Defense Site], for 
former Arsenal properties. Right now, the Cal-EPA’s Dept. of Toxic Substances Control is 
investigating air pollution from TCE plumes in the 50-Series Bldg Complex between 
Tyler and Jackson Streets. The DEIR must clarify what final reports were submitted to the 
City by the Army Corps and DTSC pertaining to potential hazards and pollution 
remaining on former Arsenal lands within the Benicia Industrial Park. Comprehensive 
reviews of existing conditions of the former defense site properties were done by Brown 
and Caldwell and Jacobs Engineering and substantiate that there are significant concerns 
throughout the Arsenal properties that have not been investigated and characterized, 
including munitions and/or chemicals and other wastes that could be found subsurface. 
The unresolved issues of the so-called Arsenal Cleanup need to be made clear in the 
VCBR DEIR.  For example: a train derailment that causes a serious fire might affect the 
Refinery’s nearby wastewater treatment system and ponds, which are located in the flood 
plain in an area as yet “uninvestigated” (as far as the public is aware), for potential hazards 
from former Army uses. During construction on Valero Property, two hand grenades were 
uncovered [See City of Benicia website, Arsenal Cleanup, “Key Documents”]. Arsenal 
cleanup issues that remain uncharacterized and/or unresolved are within the Project Area 
and within the so-called “blast zone” radius, the impact zone designated were a 
catastrophic fire/explosion to occur, a scenario that was dismissed in the DEIR, by 
speculation that the scenario was considered a “low risk.” However, a recent rail accident 
in Seattle WA, which didn’t cause injury or explosion speaks to an urban environment 
threatened by derailment of four tank cars out of 100 carrying explosive Bakken oil.7

                                                           
6 City of Benicia website, Bus Hub Project Initial Study and Phase I Assessment. 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Bus_Hub_Initial_Study_Appendices.pdf 
7 Reuters, “BNSF train carrying North Dakota oil derails in Seattle” – June 24, 2014. 
http://www.reuters.com/article/2014/07/24/us-usa-oil-derailment-idUSKBN0FT1VL20140724 
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3. REGULATORY FRAMEWORKS ARE CHANGING THAT WOULD AFFECT DEIR   
EVALUATIONS OF IMPACTS: 

a.) The Project poses precedent-setting challenges under regulatory uncertainty,
a case of complexity under CEQA review. Project operations involve both stationary and 
mobile sources of hazards, with potential for foreseeable accidents and impacts that could 
occur anywhere from the source of crude to the California state border, to Roseville and on 
to the Valero Benicia Refinery. Thus, Project logistics and operations have a very wide 
scope unaccounted for with any particularity of concern in the DEIR. The fact that there are 
only three rail routes into California, all three through treacherous mountains, crossing over 
rivers, near lakes and through drought-parched forests – all treasured scenic landscapes –
and onward through both rural and urban communities, must be evaluated under an existing 
set of federal, state and regional regulations, all that fail to protect communities and the 
environment under the recent projection of a 25 fold increase in deliveries of crude oil by 
rail expected by 2016.8

Meanwhile, long-held Federal Preemption for Railroad companies, as well as laws 
protecting proprietary trade secrets, interstate and international commerce seemingly 
proscribe any local, regional or state to have much control to PREVENT rail accidents 
from happening anywhere the crude unit trains travel. Focus is inevitably shifted to the 
Department of Transportation [DOT] and its recent proposals for rule changes that would 
enhance rail safety measures, most of which remain unproven and debatable related to tank 
car safety, rail speed, etc. 

Regulations at all levels pertaining especially to rail safety and air quality are currently 
undergoing significant review and rule-making processes, with draft proposals circulating 
that would indicate hope for greater cautions and more stringent policy to protect public 
safety and health, the environment and climate. Such changes would likely affect DEIR 
estimations of Project impacts, their significance and potential severity.  

Although CEQA requires review of a project under current regulations, this fact doesn’t 
preclude description and discussion of anticipated regulatory changes that could be in 
effect by 2016 and would possibly alter calculations of Project impacts. Percentage 
increases in local traffic were projected 30 years out in the Transportation Impact Analysis 
[Appendix I — CD ONLY]. Yet we know that AB32, the Global Warming Solutions Act 
of 2006, is aimed, with targets set at 2020 and 2050, to drive down vehicle miles traveled 
[VMT] locally, regionally and state-wide, which would certainly affect local traffic impacts 
in the Benicia Industrial Park that are estimated by the Transportation Impact Analysis. 
[Appendix 1.] 

b.) Proposals for new regulations governing rail safety – information not included:  

                                                           
8 “Oil by Rail Safety in California: Preliminary Findings and Recommendations,” Report of the State of 
California Interagency Rail Safety Working Group, June 10, 2014. 
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Since the DEIR was published in June 2014, and released to the public June 17, one week 
later than had previously been announced, the Pipeline and Hazardous Materials Safety 
Administration [PHMSA], on July 23, 2014, released a new report, based on previously 
reported findings, about proposed new rule-making9 that would intend to improve rail 
safety for transport of crude oil and flammable fossil fuels. In an Emergency Order released 
by DOT on May 7th 2014,10 Bakken oil was officially declared an “imminent hazard,” but 
despite the DOT warning, the DEIR does not mention the specific designation “imminent 
hazard.” The omission of the stark warning suggests that the DEIR preparers were avoiding 
language that would further define the degree of hazard posed by Bakken oil, likely to be 
imported by the Project. Various California state agencies are engaged to consider the 
various federal recommendations to improve rail safety, and legislators state-wide are 
attempting to respond to growing public outcry from threatened communities to identify 
problems and improve rail safety generally for the transport of crude oil and flammable 
fuels.  

At the last minute before the DEIR’s promised release date of June 10th, the DEIR 
preparers extended the release by one week, which was explained by the City as allowing 
further work on the health risk assessment. Considering the extension of the release date to 
accommodate the HRA, why didn’t ESA not chose during that extra week to expand the 
discussion of the rail hazard risks [Section 4.7 Hazards and Hazardous Materials] to 
include the State of California Interagency Rail Safety Working Group Report, called “Oil 
by Rail Safety in California,” which was publicly issued June 10th?

Further, despite uncertainty surrounding DOT’s pending rule changes – a rule not expected 
to be adopted before 2016-17 – the DEIR does not discuss the potential negative 
consequences of the current regulatory uncertainty surrounding transport of dangerous 
crudes by rail in its risk evaluations.  

c.) It would appear that the Valero CBR Project Application (along with the other refinery 
and energy company expansion projects similarly planned at this time in the North Bay 
Area) was submitted as early as possible, in Dec 2012, not only to take advantage of the 
current volumes of price-advantaged Bakken and Canadian tar sands available, but also, in 
order that the Project would be reviewed under current regulations, before anticipated,
more stringent regulations could be implemented and enforced.  

This concern was reinforced by a statement made by Valero’s special counsel on CEQA, 
Mr. John Flynn, who was directed to speak at the 11th hour at the Aug. 14th Planning 
Commission hearing presumably in order to address a resident’s suggestion that the 
Project’s CEQA review ought to be suspended until new regulations on rail safety that are 
expected to be promulgated by DOT would be in effect. Mr. Flynn made it clear that under 

                                                           
9 DOT Federal Railroad Administration. Notice of Proposed Rulemaking and Advanced Notice of 
Proposed Rulemaking. July 23, 2014. Safety Action Plan for Hazardous Materials Safety | Federal 
Railroad Administration
10 US Department of Transportation, declaration, May 7, 2014; Emergency Restriction/Prohibition Order 
OST-2014-0067 Emergency Order | Department of Transportation
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CEQA, no delay or suspension of the Project’s review could be invoked for the reason of 
DOT’s future rule-making schedule.11

d.) There are also significant rule changes proposed under the rubric of a “Refinery 
Emissions Rule” which is presently being reviewed by the Bay Area Air Quality 
Management District [BAAQMD or “Air District”] and for which concerned community 
members from throughout the Bay Area are urging requirement for reporting current
baseline emissions and for emissions reductions generally, especially PM2.5. Also, US-
EPA is proposing new requirements for monitoring, reporting and reducing refinery 
emissions. Under current public review are US-EPA’s proposals for monitoring at refinery 
fencelines, and reductions of refinery fugitive air emissions, including PM2.5. In the 
aggregate, these proposed changes for regulating refineries would be better protective of 
fenceline communities’ health and safety as well improve regional air quality. 

4. FEDERAL PREEMPTION EFFECTS AND THE DEIR’S FAILURE TO DISCLOSE:

a.) The DEIR’s most obscured inconvenient truth is that the Project Proponent has no legal 
power or authority to control Project rail logistics. UP’s federal authority preempts local, 
regional and state jurisdictional and discretionary powers to in any way directly limit or 
modify VCBR Project-related rail operations or mitigate risks and impacts that would 
foreseeably result from them. Hence, under CEQA, the City of Benicia cannot effectively 
legally and contractually compel Valero or UP to mitigate foreseeable Project-related rail 
impacts involving conditions pertaining to rail service, uses, maintenance and safety that 
would potentially and foreseeably pose harm to the environment and jeopardize public 
safety and public health. 

The effect of Preemption on Valero and also the City of Benicia bears down hard on the 
DEIR’s claims and assumptions regarding conditions of Project rail logistics and, therefore, 
renders suspect the validity and credibility of the DEIR itself. UP’s authority conditions 
Project Objective 1 & 2 [ES-1], and Project Alternative 1, 2 & 3 [ES-5, Alternatives, p. ES-
4 -7].  

At Planning Commission hearings, July 10th and August 14th, special counsels for the City 
and Valero respectively testified to the withering effect of federal laws on requests for 
disclosure of corporate information deemed proprietary under trade secret law (see this 
Response, Section 3), and also about the effects of federal preemption for railroad 
companies on the discretionary authority vested in local government under CEQA.  

At the second hearing, August 14th, Mr. John Flynn, special counsel for Valero underscored 
that the public’s concern about rail safety lies beyond the scope of CEQA, since neither 
cities nor the state has discretionary authority to condition or mitigate impacts associated to 
rail movement and activity. Mr. Flynn’s advice to the commissioners and the listening 
audience was to take legitimate public concerns regarding rail safety to the proper federal 
regulatory authority, the US Department of Transportation [DOT].12 However, the DEIR 

                                                           
11 See transcript of Mr. Flynn’s testimony at Planning Commission hearing, Aug. 14, 2014.
12 Ibid.
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does not make this clear. Why? What Mr. Flynn said came in the form of a warning of 
Preemption’s powers, but without any description of its effects.

We must presume that the Lead Agency understood the conditions of Preemption before 
the DEIR was published. 

Has the City of Benicia as Lead Agency communicated rail safety concerns to DOT, as Mr. 
Flynn advised the public to do at the Aug 14th hearing? The City has had one year to decide 
whether this would be an important step to take in the name of protecting community 
safety. DOT is right now accepting public comment on their proposed new rule-making 
whose purported intent is to improve rail safety for transport of greater quantities of crude 
oil by rail. Would the DEIR impel our City and decision-makers to take such an aggressive 
action, possibly in consort with other uprail communities who have shown that they intend, 
in service to their communities, to do diligence and send comment letters to DOT? 

b.) Federal Preemption confers to private RR companies exclusive authority to control all 
train movements, train scheduling and train composition (type of locomotives, freight cars, 
number of cars per train, volumes of product transported in a single train), train speed, train 
routes, maintenance, etc. The DEIR nowhere addresses the plausible consequences of 
Preemption. 

The reader’s first encounter of any reference to Preemption is unexpected, at the bottom of 
a brief description of Project Alternative 1 [ES-5].  “UPRR has taken the position that...” 
[ES-5]. Immediately the reader is referred to Appendix L, but Appendix L provides UP’s 
Position Statement without any discussion or explanation of its potential effects.  

Why was the Preemption Rule not presented before description of Valero’s “requests” to 
UPRR about desirable train arrival and departure times? This is more than an 
organizational problem. It signals the lack of coherence generally in the whole presentation 
of the Project and its foreseeable consequences.  

The DEIR obfuscates and downplays the serious implications of the federal Rule – a Rule 
which effectively releases UP from having to comply or cooperate, for any reason, with 
Valero’s “requests” that would attempt to direct UP (pre-empt the exemption!) in the case 
of any circumstances that would require that UP change the requested daily schedule 
preferred by Valero. The DEIR preparers, however, apparently assume or desire to convey 
that UP would do what it is asked to do, e.g. “take direction,” and that UP’s compliance 
with Valero’s wishes is expected: for example, that train deliveries be scheduled after peak
traffic times in the evening – presumably to avoid the kinds of traffic problems that would 
further degrade existing traffic conditions at key industrial park intersections during peak 
hours. Where is any commitment from UP in writing that Valero’s requests would be 
honored? It’s our understanding that UP would not be required to provide written 
guarantees about train movements to the public. 

The DEIR states that DOT regulates all rail activity, but it fails to explain the limiting 
impact on Valero’s authority over its own Project. There is no discussion, not even deep in 
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the document, that would clarify the boundaries of authority, except for the UP Statement 
on Preemption in Appendix L. Why the burial of such vital information? Why no 
discussion of its contents? The only other reference to UP’s Preemption power is located in 
the Project Description [3.7 Federal Preemption of Railroad Regulation, p 3-26, 3-27]. 
Again, the statement in the Description is at the end of the chapter, and amounts to a few 
sentences.  

Appendix L does not state but implies that under Preemption, for the Project to 
“work” according to the DEIR’s Project Description, Valero must rely and 
completely count on Union Pacific’s ability to optimally control specific procedures, 
protocols and performance of all rail movements, train composition, scheduling, 
routing, and also, maintenance of trains, switches and tracks — all such activities that 
under federal regulation remain undisclosed to the public. Yet the DEIR’s 
assumptions and claims cannot be trusted because of Preemption and the fact the 
public has no idea of any contractual relation between UPRR and Valero that would 
give absolute priority to Project-related crude trains scheduling and movements.

Valero managers stress that their job is to “manage risk,” but the Refinery’s safety awards 
earned according to OSHA’s Star Site merit system for refinery operations has no bearing 
on rail transport of crude oil from crude sources to the Refinery.  

Thus Union Pacific’s role in governing Project operations off-site of Valero Refinery 
property, and indirectly “on-site,” is critical to understanding Project rail logistics that are 
presumed “optimal” as presented in the DEIR; but the actual way in which the relation 
between UPRR and Valero would work on a daily basis is not revealed. 

c.) It’s important that the public understand that Union Pacific Railroad Co, [UP or UPRR] 
is not a part of the Valero Project Permit Application, nor can UPRR be considered in any 
legal sense a “partner” engaged with Valero’s operation of the Project as the DEIR appears 
to contrive or disguise. However, the DEIR does not explicitly reveal the nature of the 
relationship of UPRR to Valero and the Project that would make clear the operational 
limitations posed by Preemption. On the contrary, the DEIR blurs the effects of Union 
Pacific’s role in determining, limiting and conditioning Project operations and conditions. 
The DEIR fails to disclose the true nature and extent of Union Pacific’s role in Project rail 
logistics. 

These facts have a magnifying effect on any and all risks, actual and publicly perceived, 
associated to all Project-related rail activity on and off-site of the Refinery. This is 
discomforting information for the City of Benicia and community, the Benicia Industrial 
Park and many cities uprail, which might explain why DEIR preparers, in their seeming 
effort to project a benign “face value” perception of the Project as “Valero’s Project,”
chose not to announce the Preemption Rule in a primary location in the first or second page 
of the Executive Summary.  
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d.) Are there special contractual arrangements between Valero Energy Corporation and 
Union Pacific Railroad? If so, where is the evidence? It is not in the DEIR. Yet, UP would 
appear to be the unnamed de facto partner of the VCBR Project. 

What does the community of Benicia know about Union Pacific as a railroad company? 
About its performance history and current history of accidents and derailments? How many 
crude unit trains has UP operated since 2012? When and how often, locally or regionally, 
have Union Pacific managers stood before the public or made themselves available for 
questions, or opened their complete safety record for public scrutiny? What is UP required 
to report under federal DOT regulations? Must they report every derailment or accident? If 
not, what is the threshold for reporting “incidents” or accidents of any kind? How would 
the train derailment scenario that was provided by the DEIR rate as a UP accident with 
regard reporting requirements? Who takes immediate responsibility for reporting at the 
time an accident, major or minor, occurs? What role does the City of Benicia’s fire 
department have in relation to Union Pacific in the event of a minor or major accident 
within Benicia city limits?  

The DEIR only discusses UP’s role in the most generic terms on Project operations. The 
DEIR does not provide evidence of UPRR’s safety record, despite the fact that questions 
about UP’s historical and recent performance have been raised in official public comments 
submitted on the Initial Study, as well as in Scoping Comments [DEIR CD, pages 604, 630, 
615]. Why were those public comments not addressed in the DEIR?  

The DEIR should present the most accurate and up-to-date information available, including 
methods and criteria for assigning degrees of severity of accidents and derailments 
involving liquid fossil fuels and other dangerous hazmat. Why does the DEIR not provide 
such discussion? Is accident reporting also considered “proprietary” and off limits with 
regard the public’s right to know?

Whatever the federal reporting limits are, UP’s accident record is important in order that 
the public be enabled to evaluate DEIR claims for the safety of the Project’s rail operations. 
Are the Federal Railroad Administration’s published records of derailment accurate? Do 
they reflect derailments involving Bakken crude that have happened in the last year? 

e.) Recognizing the effects of federal Preemption is intrinsic to assessing the circumstances 
and conditions of the totality of Project-related rail operations and their foreseeably 
cumulative impacts to Benicia and to affected urban and rural populations and 
environments all along the UP rail routes that would service Project crude deliveries. The 
DEIR ignores and/or fails to identify potentially significant, cumulatively considerable and 
unavoidable direct and indirect impacts that could foreseeably occur anywhere along UP 
rails, from the Valero Benicia Refinery to the various (unnamed) sources of crudes to be 
imported by Valero under contract with specific suppliers.   

The DEIR describes the 100 crude-loaded cars that would travel between Roseville and the 
Refinery each day as being assembled into two 50-car crude-loaded trains, with two 
“empty” 50-car trains departing Benicia for return to Roseville. However, this scenario is 
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presented in the DEIR as if it were “set” by contract and legally defensible, but the reader 
cannot assume this is possible under Preemption. Actual train configurations and arrival 
and departure times of trains carrying “hazmat” (crude oil) are not publicly announced and 
therefore any such suggestion of certainty is highly deceptive. Adding to cumulative effects 
and risks, there can be no guarantee under Preemption that such “preferred” scheduling
arrangements as described by the DEIR would obtain on a predictably routine daily basis. 
Yet, the DEIR says nothing to qualify or dispel the reader’s expectation of certainty of such 
conditions that Valero “would ask for.” [p. ES-3, and Project Description, p.3-22] Those 
DEIR words, “would ask for,” are keys to unlocking the DEIR’s deception: by its 
organizational confusion and omissions of fact, the DEIR obscures the uncertainty
surrounding and veiling any and all of its propositions for what can only be understood 
upon close reading to be “optimal” Project rail logistics, which the DEIR promotes as 
reliable.  

The DEIR errs deceptively in asserting, “The trains would not be scheduled to arrive or 
depart between the hours of 6:00 AM – 9 AM or 6:00 PM – 9:00 PM weekdays.” [Project 
Description, p. 3-1] (Italics our emphasis). A reader must infer: trains may not be scheduled
to arrive or depart during peak commuter hours, but this is not the same as guaranteeing 
that trains would actually avoid those times. 

Seemingly to defend its assertions, the DEIR claims UPPR’s promises to comply with 
Valero requests and highlights UP’s “on time” records for Amtrak passenger and freight 
trains:

“UPPR has agreed to make all reasonable effort to comply with this [Valero’s] 
request and therefore, it is expected that Valero’s unit trains will avoid crossing 
Park Road during the commute hours.” [Project Description. P. 3-22] 

“UPRR has demonstrated the ability to regularly meet passenger train schedules –
the Capitol Corridor trains dispatched by UPRR are on time 97% of the time.” 
[p.3-22] 

The DEIR goes a few steps farther, essentially promoting UPRR, making speculative 
claims and assumptions unsupported by fact, that in any case, are undermined by effects of 
Preemption, however reassuring the statements are intended to sound to the public:  

“One can assume that UPRR will have little difficulty scheduling trains around a 
three hour window and a two hour window, given their success in meeting the 
much more precise one-minute schedules required by Capitol Corridor. Moreover, 
UPRR currently avoids dispatching freight trains during the commute hours in 
order to ensure that freight trains do not delay the Capitol Corridor passenger 
trains. Valero’s requested schedule, therefore, is consistent with UPRR’s existing 
practice for dispatching freight trains.” [Project Description, p.3-22] 

Regarding the DEIR’s claims above, the reader finds no explanation or caveat that 
expresses the difference between scheduling and operating crude unit trains loaded with a 
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single volatile and flammable cargo – Bakken oil, or any other flammable fossil fuel liquid 
– and scheduling and operating mixed freight manifest trains hauling beer, corn syrup, 
tomato pulp and fruit juices. The DEIR projects ideal “timing windows” for crude train 
deliveries that would avoid traffic hours; yet the document says very little about operating 
crude trains to avoid rail hazards and risks to public safety and the environment. The rail 
hazards possible from the point of origin of the crude all the way to Benicia are not 
explored.  

Heavy crude-loaded trains serving the Valero Project and also other clients of BNSF 
(currently Phillips 66, Kinder Morgan) as well as anticipated future clients, including oil 
terminal operators, would be endlessly cycling in round trips, requiring strict vigilance, 
regular track, rail crossings and bridge inspections, maintenance of tracks, locomotives and 
rail cars.  

Those inspections or work orders for maintenance are not subject to local public scrutiny. 
Controversies within the rail industry are reported recently in the Washington Times13 in an 
article that speaks of the big rail industries and federal regulators as a “closed culture” that 
resists new designs for parts replacements and other train maintenance – controversies and 
delays in producing safer technologies that might prevent accidents and derailments. Such 
information is not generally known or understood by the public, but it would be pertinent to 
risk analysis and the conclusions of the DEIR at this point in time. 

Valero has no control over those operating and maintenance conditions, nor does the City 
of Benicia or any other city uprail threatened by the VCBR Project. The DEIR fails to 
make clear that communities, lacking any authority to control rail conditions, can expect 
the “unexpected” regarding Preemption’s potentially unruly effect.  

f.) Preemption itself becomes a legal “hazard” for communities that would seek to address 
local risks associated to rail transport of crude oil designated an “imminent hazard.” 
Federal Preemption disenfranchises a community’s right to protect itself from the serious 
hazards the rail industry poses in transporting crude oil by rail into population centers and 
through sensitive environs – a range of risks from minor to major, including catastrophic 
spills, fires and explosions.  

g.) As the ESA preparers well knew, Project Alternative 1 was a red-herring floating belly 
up as presented: its only apparent usefulness as a proposed “option” was in its demise, to 
demonstrate a case example of illegality under Preemption. Such a covert organizational 
strategy for obscuring a critical piece of information is not befitting an environmental 
review meant to protect public safety, public health and the environment from significant 
and cumulative adverse impacts. The DEIR should be far less clever and more transparent 
and forthright in its presentation of restrictive effects of Preemption on the Lead Agency’s 
discretionary powers.  

                                                           
13 Washington Times, Sept. 8 2014 “AHERN: Rail industry blocking technology to prevent derailments.”   
http://www.washingtontimes.com/news/2014/sep/8/ahernrail-industry-blocking-technology-prevent-
der/?utm_source=RSS_Feed&utm_medium=RSS
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h.) The DEIR thus obscures the hollowness of its own projected assumption that Valero 
would direct UP for “optimal scheduling” of Project crude unit trains. Yet, even if UP 
would intend to perfectly oblige Valero’s requests for consistent “on time” scheduling, 
could such a ‘request’ always be met on any given day or night?  

The Draft Report does not explore the myriad ways in which UP’s control of rail activity 
would affect Project operations in the case that rail activity conditions are not optimal.
Rather, the DEIR analyses consistently presume OPTIMAL CONDITIONS for UPRR
performance: “on time” train arrivals and departures of four 50-car trains each day.  

Certainly the DEIR speaks for the Applicant’s desires by entertaining minimal or no train 
movement mishaps. For example, Traffic and Transportation impacts analyses, including 
the Transportation Impact Analysis report [Appendix I. CD-ONLY] are based on optimal 
scheduling conditions “asked for” by Valero.

Why is there is no discussion about foreseeable scheduling problems that would 
involve Project train delays at Roseville or anywhere else along the lines? UP 
problems involving other manifest freight trains on the same tracks? Accidents 
“uprail” that could lead to “poor conditions” day and night? What would be the 
possible effects on the uses of the Industrial Park, and also, ramifications of 
scheduling problems and delays affecting “uprail” communities under “poor” 
scheduling conditions?

What, for example, would be the timing of crude trains passing through Auburn, Roseville, 
Sacramento, Davis, Dixon, Vacaville, Fairfield and Suisun that would be destined for the 
Refinery during Valero’s “requested” optimal arrival and departure windows for Benicia? 
And what would be the timing of trains that would be traveling into California on their way 
to Roseville? What impact on rural and populated urban centers, from the border to 
Benicia, would there be if optimal scheduling is thrown off by for any reason? 

i.) There is no discussion of a major derailment occurring anywhere between UPRR’s 
Roseville rail hub and the Benicia Refinery. The model of a minor accident involving 
several rail cars spilling 100 gallons of crude cannot stand comparison against foreseeable 
risk of major derailments involving much greater volumes of spilled tar sands or exploding 
Bakken. Perhaps if a major accident had been entertained, the calculator might have found 
a greater occurrence rate, at least more than the “once in 111 years” ascribed to a lesser 
threat (see this Response, Section 8, Hazards and Hazardous Materials).  

The DEIR states that off-loading 50 tank cars could take between eight and ten hours. 
Problems could occur during off-loading. Why does the DEIR not discuss any wiggle room 
for missed schedules and train delays, and other time-sensitive problems on or off-site of 
Valero property? On the contrary, the DEIR discussion of optimal night-time “windows” 
for crude train arrivals gives the impression that the Project would work like a clock with 
Valero’s invisible hand directing train movements and activities on and off-site. There’s 
not more than a mention that UPRR’s trains would be remotely controlled from UPRR’s 
central operations in Omaha.  
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j.) Why does the DEIR not make the regulatory “limbo” clear under which “existing 
regulations” fail the safety test according to the Pipeline and Hazardous Materials Safety 
Administration [PHMSA], which agency advises DOT?14 Meanwhile, as previously stated, 
there’s plenty of evidence and well-vetted official predictions that by 2016, there would be 
a twenty-five fold increase in rail deliveries into California of North American-sourced 
unconventional crude oil in relation to all deliveries of crude oil into our state.15

The case can’t be overstated that CPC-1232 tank cars, claimed by the DEIR to be better 
protective against puncture during derailment scenarios, and promised to be voluntarily 
purchased or leased by Valero for the Project, have not been officially proven “safer” even 
at any slower speed, including 40 mph being recommended by various agencies, both state 
and federal. What proof is there that CPC-1232’s would be used exclusively by the Project? 
Would “Valero’s 1232’s” be assembled at the crude’s point of origin? (see this Response, 
Section 8, Hazards and Hazardous Materials)  

k.) The DEIR leans on Valero’s “voluntary” commitment to purchase or lease safer CPC-
1232 tank cars, but even if this were a firm deal, it is nowhere guaranteed that they would 
be used daily, from crude source to Roseville to the Refinery.  

5. EXECUTIVE SUMMARY, INTRODUCTION AND SUMMARY OF IMPACTS: 

a.) The Project is first presented in the Executive Summary [ES 18] and Chapter 1, 
Introduction [Introduction 1.2 – 1.6 ] followed by Table 2-1, Summary of Impacts and 
Mitigation Measures for the Valero Benicia Crude By Rail Project, which comprises 
Chapter 2. It must be assumed that the public and decision-makers who have little time to 
devote to studying the entire Report might only read these brief reviews, and in doing so, 
they might assume that the DEIR is accurate and complete. On the contrary, the Executive 
Summary, Introduction and Summary of Impacts fails to provide an accurate and complete 
summary account of the Project’s full scope, either regarding rail activities or processing 
of the North American-sourced crudes likely to be imported. Rather, the DEIR attempts to 
assure a casual reader of its general appraisal – that there is little reason to be concerned 
about either the Project’s rail or crude-processing activities. Its summary reviews conceal 
essential information pertinent to understanding the Project, its actions and potential and 
foreseeable consequences. 

b.) The Executive Summary so narrowly outlines the Project’s features that the Project’s 
geographical boundaries cannot be known, except as located within Valero Refinery 
property, at the proposed site for three new rail spurs and two offloading racks. Without 
clarifying information, the DEIR misguides the reader regarding the Project’s physical 
“reach” from Benicia to North American crude sources at their extraction sites. And even 

                                                           
14 http://www.dot.gov/briefing-room/emergency-order U.S. Dept. of Transportation: Emergency Order 
Docket No. DOT-OST-2014-0067, updated May 7 2014. 
 
15 “Oil by Rail Safety in California: Preliminary Findings and Recommendations,” Report of the State of 
California Interagency Rail Safety Working Group, June 10, 2014.
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if that were surmised, the DEIR does not illumine how Valero as a client of UP would be 
involved in disputes over Project-related rail accidents occurring anywhere between those 
crude sources and UP’s Roseville rail hub or between Roseville and the Refinery. 

c.) The Preemption Rule’s critical importance to understanding Project rail operations and 
their effects is obscured by the brevity of its several references and their unexpected 
placements in the Executive Summary, at the bottom of a brief account of Project 
Alternative 1 [p. ES-5], and in two sentences that end Chapter 3 [Project Description, p. 3-
27], with UPRR’s Statement on Preemption relegated to the last two pages of the DEIR 
print version, Appendix L. The DEIR’s strategic minimizing of the importance of 
Preemption in the Executive Summary continues through the Project Description, thus 
creating a skewed and false image, especially about the Applicant’s role in what is 
purported to be “the heart of the matter” of the Project: rail transport of crude oil.

There is no place in the entire Draft Report where Preemption’s myriad potential
consequences are identified and discussed. Neither the Executive Summary nor Project 
Description [Chapter 3] discusses the full brunt of UPRR authority and control in relation 
to the Applicant and the City of Benicia. Attorneys for both the City of Benicia and Valero 
were asked to speak about Preemption at two planning commission hearings – as if in tacit 
acknowledgement by both Lead Agency and Applicant that the DEIR had failed to do its 
job to adequately explain and emphasize UP’s Preemption authority, and what it signifies 
under CEQA. However, neither the DEIR or the attorneys have clarified that Valero’s 
“requests” for optimal train arrival and departure scheduling at off-peak hours, and the 
likelihood of those requests being daily met by UPRR without delays, are flatly 
speculative and presumptuous. Impact analyses of potential rail hazards based on such 
flimsy assumptions of “optimal” conditions cause the edifice of the Draft Report to begin 
to fall to pieces like a house of cards on shaky grounds.  

Federal Preemption’s effect on DEIR’s account of adverse effects of Project:  
The DEIR does not address the effect of Preemption on Project operations. Thus it appears 
by inference that the DEIR preparers’ avoided that discussion as a way of narrowing the 
perspective by which the Project’s reach and full scope of impacts and consequences 
might be presented. Further, while federal laws represent serious constraints on state and 
local jurisdictions to condition Project rail operations, it appears that the DEIR’s 
referencing of these particular laws has provided excuse for the very limited disclosure of 
Project operational adverse effects and risks — e.g. justifying non-disclosure of those 
“specifics” without which decision-makers and the public cannot gain clear understanding 
and full measure of the adverse consequences of the “whole of the Project.”

Alternative 1’s suggested conditions (allowing only one 50-car) serve as a surprise 
“lesson” about the effects of Preemption, although a reader only learns the important fact 
encountering two startling sentences tucked at the bottom of that Alternative’s brief 
description. The statement, which only alludes to the Rule’s existence, is presented 
without emphasis (no formatting “call out,” no italics, no bold) and could easily be missed 
or misunderstood:
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“UPPR has taken the position that any limitation on the volume of product shipped or 
the frequency, route, or configuration of such shipments is clearly preempted under 
federal law. UPPR has summarized its position in a statement set forth in Appendix 
L. thus, Alternative 1 may be legally infeasible.” [p. ES-5.] 

The reader is then directed to Appendix L, the last two pages of the DEIR, for a copy of 
the “Union Pacific Railroad Statement re: Preemption.” 

However, the vital significance of Preemption to Project rail operations is not explained; 
nor is Valero’s relation to UP and Valero’s limited authority in matters of rail logistics. 
The fact that Union Pacific is not a part of the Project Application is not stated. Why such 
avoidance of discussion? What is UP’s role in the Project? The Executive Summary does 
not describe it.  

What, if any, are the mandated powers or provisions for oversight of rail safety that are 
conferred by DOT to local, regional or state jurisdictions? What, if any, powers does the 
City of Benicia have that would address potential rail hazards posed by the Project’s daily 
rail operations? Why are these questions not addressed in the DEIR’s Executive Summary 
or Introduction in conjunction with explanations of Preemption? Omitting facts and 
ramifications of Preemption, the DEIR denies the public understanding of the Project’s 
operational protocols and the limits of the City of Benicia to address them. The public is 
left to infer the meaning of the Rule’s effects not only on the Benicia community and 
Benicia Industrial Park, but also, on local environs and all those potentially affected 
communities, waters and landscapes along the UP rail lines that would be serving the 
VCBR Project. 

Throughout the document, rail activities under UP control are described in nebulous 
generalities. For example: The DEIR’s facile claims made in the Executive Summary and 
in Chapter 3’s Project Description regarding crude trains’ arrival and departure times are 
based on assumptions of optimal conditions; the DEIR does not clarify that the Applicant 
has no control over any aspect of rail movement, etc., as stated in Appendix L. and there is 
no accounting of impacts that would be associated to train scheduling delays or any other 
impediment to optimal rail operations. 

c.) Valero management often reassures the public, saying, “We manage risk,” which they 
can take credit for doing when in fact they are processing crude safely. Valero’s OSHA 
star facility awards for Refinery safety, however, do not bear on the problems and 
challenges of providing safety for rail operations and rail movement logistics on and off-
site of  Refinery property, for example, train movement switching operations in the 
vicinity of Bayshore Rd and Park Rd. Table 2-1’s summary of impacts seems to say “no 
problems, trust Valero,” albeit, the extraordinary daily risks posed by the Project’s rail
activities would not be “managed” by the Applicant, but by Union Pacific. 

d.) The Executive Summary cites five Project Objectives without explanations, then basic 
features of the proposed rail terminal offloading racks on Refinery property and the 
number of trains and volume of oil to be imported by rail, up to 70,000 barrels per day, 
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and then alleges the positive effects resulting from substituting two 50-car train deliveries 
(and 2 empty trains’ departures) per day replacing approximately 81% of ship deliveries.
Why is Project Objective 2 so vague? Why does it not say the actual number of ship 
deliveries being replaced by rail deliveries? 

The reader is given the approximate percentage of ship delivery reductions – 81% – but
81% of what number? The Executive Summary doesn’t report the total current number of 
ship deliveries of crude projected to be reduced by 81% by the Project.  

How many ships each week currently deliver crude oil to Valero’s port? What is the 
volume of crude delivered by ship weekly? What is the total number of ships per year that 
would be reduced by 81% if the Project were permitted? Which types of “marine vessels” 
are counted as being part of that 81% reduction? Large tankers? Smaller vessels? Were 
ships counted that would be classified as ships importing raw materials of any kind beside 
crude oil? The Executive Summary does not say, and doesn’t provide either the annual 
total of ship deliveries or the number of ships per week to be replaced by daily trains 
carrying “up to 70,000 barrels of oil per day.”  

The Project’s proposed 81% reduction of ship deliveries of crude, promoted as a benefit of 
the Project, raises an important question that must be addressed in a revised DEIR 
regarding future port uses envisioned, reasonably foreseeable and “allowed for” under the 
rubric of the Project. Neither the Executive Summary or the Project Description [3.1 – 3.7] 
discusses future uses of the Valero port that could include at any time in the near or 
distant future the importation by marine vessels (tankers or barges) of various North 
American-sourced crudes including Canadian tar sands diluted bitumen, or for that matter, 
export of North American-sourced crudes or refined gasoline, jet fuel, etc. produced at the 
Valero Benicia Refinery (see this Response, Section 4). 

e.) The Executive Summary’s omission of direct discussion of GHG reductions owing to 
substitution of rail deliveries for ship deliveries is striking, considering the alleged 
reductions’ importance to the DEIR’s claim that the Project itself represents the 
“Environmentally Superior Alternative.” What figures were used for the DEIR’s 
calculations of GHG reductions? 

The only mentions in the Executive Summary of GHG reduction benefits owing to the 
substitution of train deliveries for ship deliveries are made in brief descriptions of the No 
Project Alternative and Project Alternative 1 [ES-5]. The No Project Alternative is 
rejected partly on the basis that it would not reduce GHG but actually reflect higher GHG 
emissions compared to the Project. But the Executive Summary nowhere else discusses 
the Project “benefit” of reducing GHG by eliminating ship diesel emissions, although very 
confusing GHG reductions calculations are central to discussions later in the DEIR, in 
Chapter 4.6 on GHG. Perhaps that section’s generally confusing and elaborate analysis of 
GHG reductions was too difficult to summarize for the Executive Summary? 
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The DEIR does not represent total accounting of GHG reductions for the entire Project 
(that is, for both transport and processing emissions). The Summary asserts without 
substantiation that there will be no changes to Refinery processing or emissions.  

f.) An estimate of the Project’s lifespan is not provided, creating a sense of the Project’s 
indefinite perpetuity. (See this Response, Section 2, Subsection 7 on both port utilization 
and Project lifespan). 

g.) Alternatives to the Project are briefly outlined and rejected or dismissed. The No 
Project Alternative is rejected for reasons that it would “result in higher emissions of 
GHG,” and the fact that it would not meet Valero’s Project Objectives. [p.ES-5]. This is a 
false characterization of the No Project Alternative.  

h.) In Chapter 2, Table 2-1 Summary of Impacts and Mitigation Measures, environmental 
impacts are summarized in such a way as to dismiss them. Risks and potential impacts to 
public health and safety are not called out as such, since there are no DEIR chapters 
dedicated to Public Health and Public Safety; rather, those foreseeable impacts identified 
are discussed under the rubric of Air Quality, Hazards and Hazardous Materials, Traffic & 
Transportation and so on.  

Table 2-1 bears close inspection. Many readers might be inclined to view this Table as the
single guide to the Project’s potential operational effects. Overall, it appears that Table 2-1 
asserts there is little reason to be concerned about Project impacts. Table 2-1 does not 
identify all foreseeable impacts accounting for the severity of risks associated to rail 
activity and processing of North American sourced unconventional crudes. 

The Table lists 51 impacts considered for their significance before mitigation: 38 are 
evaluated as being “Less than Significant;” nine are considered “Potentially Significant;” 
and one is listed as “No Impact.” Of the nine listed as Potentially Significant, thus 
requiring further evaluation, Mitigation Measures are assigned and briefly described to 
render seven “Less than Significant” after mitigations are applied. However, when we 
count up the total number of actual Mitigation Measures provided, Mitigation Measure 
4.1-1 is said to serve two impacts associated to construction phase; MM4.8-1 would serve 
to reduce three impacts; and MM4.11-4 would reduce two impacts. Thus, reviewing the 
Table, we find that of the nine impacts cited as “Potentially Significant,” there are only a 
total of four Mitigation Measures that the DEIR would require as necessary. Of the nine, 
five are Air Quality impacts: Impact 4.1-1b and Impact 4.1-2  are designated “Significant 
and Unavoidable” and mitigations are said for both to be “not available.” Why? No 
reasons are given. The other three are determined without explanation to be  “Less than 
Significant” requiring no mitigation. 

Of the two impacts considered “Unavoidable,” 4.1-1b is extremely important but is 
defined in Table 1-2 so vaguely as to be incomprehensible for its significance.  

“Operation of the Project would contribute to an existing or projected air quality 
violation.” [Table 1-2, p. 2-2; italics our emphasis] 
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To what does this Impact description refer? It doesn’t say. The reader of only Table 2-1
would not understand the impact or why a violation would be predicted. The explanation 
only comes in Chapter 4, [Environmental Setting, Impacts and Mitigation Measures, Air 
Quality p. 4.1-16]. However, Chapter 4’s deceptive explanation displays failures in 
reasoning with regard to increases of local impacts of the criteria pollutants cited that 
wouldn’t be reduced by replacing ships by diesel-driven trains. (See Overview, Part II.Air 
Quality) 

 Impact 4.1-2 is also vaguely described: “The Project could result in cumulatively 
considerable net increases in criteria pollutant and ozone precursor emissions.” Table 2-1
doesn’t describe where the impact would be experienced.  

Impact 4.6-1, listed under the topic “Greenhouse Gas Emissions” states, “The Project 
would generate direct and indirect GHG emissions.” Its significance, before mitigation, is 
said to be “Less than Significant” with no mitigation required. The Executive Summary 
does not provide any discussion of GHG reductions calculations; GHG reductions are only 
referenced for Project substitutions of ships for rail; GHG emissions from processing of a 
changed crude slate are not estimated. Instead, the DEIR speculates that emissions from 
processing Project-imported crudes would not change, without evidence. (See this 
Response, Section 7 Greenhouse Gases). 

For the most significant and “cumulatively considerable” impacts, Table 2-1 gives almost 
no information about the circumstances of Impacts 4.1-1b and 4.1-2 — both involving air 
emissions “up rail” of Benicia; but they are only vaguely ascribed to “Project Operations.” 
Why no explanation of “how,” “where” and “why?” (See this Response, Section 5, Air
Quality). 

i.) The DEIR’s discussion of GHG emissions is misleading. Identifying the immediate 
GHG reductions “benefit” from eliminating 81% of ship deliveries cannot make the No 
Project Alternative less environmentally beneficial, since the total GHG contributions of 
the Project + Refinery have not been presented. The DEIR does not account for potential 
increases in GHGs that result from “greater amounts of processing” required for heavier 
crudes. (see Response, Part II.5 GHG) The DEIR’s limited calculations are opaque for 
lack of projected and current GHG processing emissions statistics. Those GHG emissions 
“created at a distance” during extraction and any other processing that occurs before 
crudes are transported are not factored into the calculations of Project-related emissions 
from supply source to the Refinery. (see this Response, Section 2, Subsection 12)  

j.) Why is Roseville the limit for locating rail-related potential impacts posed to “uprail” 
communities and environs? The Exec. Summary doesn’t identify the UP rail routes into 
California, claiming that rail routes for crude trains are not disclosed in accordance with 
federal law under DOT authority. Yet, on any given day, Project crude trains traveling to 
and from the Refinery and the North American crudes’ extraction sites would travel along 
one of only three UP rail routes into California well known to state residents: Donner 
Pass, Feather River Canyon and Dunsmuir/Shasta. In any case, all three routes would be 
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watched by the public keen to spot a crude train on its way through the mountains to the 
valley. A unit train composed of 100+ tank cars heading south or west from the California 
border along a UP would at least be recognized for likely carrying one or another of the 
highly flammable and dangerous crudes from North American sources destined for Bay 
Area rail terminals, including the VCBR Project terminal at Benicia.  

Since the Project’s physical and mobile extension by rail and/or marine vessel is not 
defined, neither are impacts associated to those geographical reaches. Thus the extent of 
the Project’s foreseeable impacts as summarized in Table 1-2 are extremely and falsely 
minimized.  

k.) ES-7 Areas of Controversy and Issues to Be Resolved, lists eight generalized topics 
areas without any specificity. For example: “Effects of train operations on local streets and 
I-680” does not name the actual location of those streets (the Benicia Industrial Park). 
What is that controversy about? There is no reference given to any other place in the 
document where the issue is discussed. (Similarly for other topics listed, there are no 
references to locations where full discussion of the controversy can be found.) 

l.) A variety of Scoping topics and areas of concern and controversy that were raised by 
the public in official comment letters have not been addressed. There are too many to 
name. For example, seasonal flooding in the Suisun Marsh that could be foreseeably 
increased during a winter high tide that occurs simultaneously with severe winter storm 
with significant rainfall. In the case of a rail accident involving spillage of tar sands or 
Bakken, how would the train be reached and handled? If there is a rail displacement 
caused by earthquake anywhere along UP rails causing a Valero crude train derailment, 
explosion and fire, what would be the emergency response in Benicia and uprail?  

m.) ES-8 Summary of Impacts, Resource Areas Evaluated does not provide a complete list 
of CEQA topic areas, items, resources and concerns reasonably requested under Scoping. 
Unfortunate omissions from the DEIR are separate chapters for Public Health and Public 
Safety (as previously stated above). Also requested, but missing are (list is not 
exhaustive): Aesthetics, Visual Quality, Light and Glare; Marine Terminal Operations. 
Examples of topical items requested but were generally omitted from DEIR discussion of 
impacts:  identification and discussion of the Project “life span;” discussion of global 
warming impacts both direct and indirect owing to transport + processing of crudes that 
would be imported; “carbon intensity” of crudes likely to be imported; meaningful 
discussion of the impacts of increasing rail transport of crude oil in California; updated 
and specific emergency response plans, including local evacuation plans; harm that would 
be caused to waterways, wetlands and Suisun Marsh from catastrophic spills of tar sands 
or derailments involving Bakken fire and explosion and the emergency plan to specifically 
address such disasters.  

n.) Cumulative impact analyses are so weak they must be considered dismissive. 
Example: with regard to cumulative rail/public safety and environmental risks, there is no 
discussion of the projected and very likely increase in the total number of freight and 
passenger trains traveling on UP rails daily, which VCBR Project crude trains plus other
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additional crude unit trains would be also traveling daily, thus to contribute to increased 
risk of accidents involving serious hazards and foreseeable emission and other impacts. 
Nowhere is it said that there has been a 600% increase in the number of crude unit trains 
on the rails since 2008.16 Table 5-1 that lists other large-scale energy and refinery projects 
that already exist or are in planning stages in the region that could contribute to 
cumulative effects provides no coherent discussion of the possible connectivity of the 
VCBR Project with any one of the other projects listed.  

6. PROJECT DESCRIPTION –  FAILURES TO DISCLOSE: [3.1 – 3.7]
 (Extensive comments on the Project Description are found in this Response, Section 4) 

The DEIR Project Description fails dramatically as an incomplete, narrow and inaccurate 
account of the Project setting and full scope of the VCBR Project, its Objectives, its actions 
and impacts.

a.) The one (dark) Google aerial map showing the location of the Refinery and its 
boundaries, including the Project site [Table 3-2 Valero Refinery Boundary], is hardly 
legible: existing trackage is not clearly visible and Sulphur Springs Creek is not seen. One 
thing is made clear, however: the obvious “tight quarters” in which the Project’s rail off-
loading racks are said to “fit,” both in context of the Refinery itself, its tank storage area 
and the surrounding Industrial Park, with Sulphur Springs Creek effectively a natural 
“border” to the proposed rail terminal that would run along 3,000 ft. of the Creek’s length. 

Clear sectional maps of all tracks in the Industrial Park with roads and buildings must be 
included in a revised DEIR. A map is also needed with supporting photos of the Park Rd. 
“at grade” rail crossing and the nexus of on- and off-ramps to I-680 and intersections with 
Bayshore Rd. and Industrial Way. Switching operations need to be at least diagrammed to 
show the length of a 50-car unit train and the space required between the Port area and 
Park Rd. for those switching maneuvers to take place. Photos and maps that clearly show 
Sulphur Springs Creek and its outflow are necessary for the reader to be able to visualize 
the actual conditions described by the DEIR related to the Creek’s vulnerability lying very 
close and parallel to the Refinery’s proposed rail offloading rail racks.

Without clear maps and photos, a reader unfamiliar with the layout of the Industrial Park 
would hardly have a clue to the “squeeze” and those “tight quarters” in which Project-
related rail maneuvers would have to be accomplished and the problems associated to the 
track layout generally for moving trains in and out, especially considering that other 
manifest freight trains would routinely be arriving and departing, as well as being 
sidelined in the Park. 

The rejection by (presumably) the Applicant, as well as the DEIR preparers, of certain 
Project Alternatives that must have been preliminarily considered and investigated as 

                                                           
16 Earth Justice, “Crude-By-Rail Rolls into America’s Cities” June 2, 2014  (feature story, Pipeline on 
Wheels) 
earthjustice.org/features/pipeline-on-wheels; http://earthjustice.org/climate-and-energy/oil-gas-
drilling 
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outlined in “Alternatives Considered but Dismissed from Further Consideration in this 
EIR” [6.3 Alternatives Analysis, p. 6-4, 6-5], present a case in point about the worrisome 
conditions for the Project location on Valero Refinery property. The possible Alternatives 
that were not presented in the Draft Report for lack of feasibility were rejected because of 
“insufficient space” (on Valero property at the Port of Benicia, or on AMPORTS property 
near the Benicia marine terminal). This “insufficient space” problem must be discussed 
under Project setting as described in the Project Description. The Project Description finds 
no problem that the off-loading racks would be positioned within feet of both product 
storage tanks and Sulphur Springs Creek whose outlet is Suisun Bay. 

b.) The Description effectively masks that within the framework of the VCPR Project,
transport options would be kept open and could foreseeably shift with flexible utilization 
of all three means (rail, marine vessel, pipeline) to expand access to unconventional 
“North American-sourced crudes,” from North Dakota’s Bakken shale  and/or other 
Midwestern shale formations and Canadian crudes from Alberta’s tar sands. 

The Project Description doesn’t specify that Bakken and tar sands are intended imports; 
but this is obvious, as reported by the Goodman Group Report’s economic analysis based 
on Valero Energy Corp’s investor reports.17 Bakken and tar sands must be identified and 
fully characterized in a revised Draft Report as highly likely candidates for import under 
the rubric of the VCBR Project.  

The Project Description focuses exclusively on rail import development objectives as 
might be expected; however, doing so jeopardizes the public’s fair understanding of the 
effects of transport flexibility built into the Project that, if accounted for in the 
Description, would alter impact analyses for Project-related direct and indirect emissions 
calculations for transport (diesel/GHG) and also for emissions resulting from processing a 
changed crude slate.  

As it stands, the Project Description obscures the greater reality implicit in project 
Objective 1. For while the Objective states that the Project “allows for delivery of up to 
70,000 barrels per day of North American-sourced crude by rail,” its wording in no way 
proscribes accessing those same crudes by other transport means at any time. Objective 
1’s use of the small words “up to” signals the flexibility and variability in the volume of 
crude that would be delivered by rail. It follows that the rail Project’s primary Objective 
provides for variability in the means of importing desired crudes and also variability of the 
volumes of oil to be delivered by rail, marine vessel and/or pipeline.  

For a reader to grasp the DEIR’s depth of failure to disclose crucial information, it must be 
recognized that the Project Description does not provide current figures, either as daily 
averages or range of actual amounts, for the total volume of crude oil that the Refinery 
imports each day by marine vessel (large or small tankers and/or barges) and by pipeline. 
Instead, the DEIR only offers percentages without the total figures the percentages 

                                                           
 
17 The Goodman Group Report was submitted as comment on the IS/MND and can be found in the DEIR’s 
CD-ONLY “Scoping Report.” 
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represent a fraction of: for example, (paraphrasing) “81% of ship deliveries would be 
reduced”, or “the Refinery receives approximately 16% of its crude by pipeline from the 
Central Valley.” Without the necessary data figures for total volumes imported each day, 
the DEIR’s impact analysis is misleading, necessarily and obviously skewed and 
inaccurate.  

A reader must infer, reading between the lines, that the Project provides fundamental, 
built-in flexibility to adjust numbers of rail, marine vessel (tankers and barges) and 
pipeline deliveries and, as well, the variable volumes imported by those transport options. 
Marine versus rail delivery percentages of total volumes of crude imported would likely 
change depending on “external” economic factors and market conditions: crude price 
advantages and disincentives, transport costs; accessibility. Therefore, the Project would 
allow for variable import options for delivery of Bakken oil and Canadian tar sands – or
any other domestic or Canadian crudes sought for price advantage that become accessible 
by whatever means of transport. 

Allowing for North America’s unconventional crudes to be delivered alternatively by 
tanker, barge and/or pipeline would not violate any terms of the VCBR Project framework 
as presented in the DEIR. Under the Project’s conceptual framework, what, if any, are the 
limitations or constraints on transport “options?”

c.) What is the Project’s lifespan? A project’s timeframe, beyond construction phases, is
a typical CEQA topic for development projects of a magnitude that would foreseeably 
result in serious adverse and significant impacts, which may increase cumulatively over 
time. The DEIR curiously omits any discussion of the Applicant’s expectations for the 
Project’s operational “life” or duration. Why is this? The DEIR nowhere references the 
topic, yet specific questions are posed by Scoping Comments about the Project’s intended 
life-span.18 There is no reason that the Applicant’s aim to enhance “options” for transport 
and processing of domestic and Canadian unconventional crudes should prevent or 
proscribe DEIR discussion of the Project’s operational life-span. 

Thus, the Project Description does not make clear the Project’s open-ended timeframe and 
full scope of Project operations and impacts.  

d.) The specific and unusual challenges posed by the Project deserve special attention: 
they raise precedent-setting questions about the parameters of CEQA to address the total 
scope and reach of this Project, which envisions interstate rail transport and 100+ car unit 
trains loaded with dangerous crude whose specific properties, which the DEIR fails to 
discuss, pose special risks and hazards associated both to their transport and also to their 
processing at Valero’s Benicia Refinery. What form of federal public review is there for 
reviewing a Project involving rail transport of dangerous crude oil across state lines and/or 
international borders?  

                                                           
18 See Scoping Report – pages 638, 608, 622, 857 – where the question of the Project lifespan is raised 
in comments on the IS/MND and is of obvious concern.
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The DEIR’s choice to geographically locate its furthest “detailed” consideration of rail-
generated diesel emissions impacts to Roseville is an example of how the DEIR forecloses 
on evaluating the greater reality that the VCBR Project encompasses:  

•  an outdated US Dept. of Transportation regulatory framework recommended for 
changes with recently initiated proposed new rule-making on rail safety as yet 
unresolved; no current protection for communities and the environment from rail 
hazards and extraordinary risks posed by the transport of dangerous volatile 
unconventional Bakken oil termed an “imminent hazard;” with federal Preemption 
granted to Union Pacific, denying local, regional or state jurisdictions the means to 
mitigate rail risks in communities; 

•  distant sources of unconventional domestic and Canadian crude oil supplying the 
Refinery via rail routes crossing at least three states with crude-loaded unit trains of 
100+cars enroute headed for California and the Bay Area from North Dakota, 
Midwest, Texas and/or or Alberta Canada;  

•  only three well recognized Union Pacific rail routes crossing into California 
through treacherous Sierra mountain passes overlooking rivers that are drinking water 
sources for an entire drought-stricken state and passing by treasured lakes and 
through tinder-dry national forests;  

•  UP rails routed through rural and urban population centers, including the state 
capital of Sacramento, the City of Davis, home to a University of California campus, 
Fairfield the county seat of Solano County, and also, agricultural lands, waterways, 
highly sensitive wetland habitats, floodplains, Delta drinking water sources, the 
Suisun Marsh on the Pacific Flyway for migrating birds; 

•  a Refinery set in a small historic City of  Benicia, a stationary source of major local 
and regional pollution that would process those unconventional crudes acquired;  

•  a rail terminal located at the edge of Refinery property in the midst of an industrial 
park with important private/public state and regional assets nearby that are vital to the 
City of Benicia, including I-680 freeway, two bridges, a UP rail trestle bridge, 
historic resources dating to early days of statehood and Civil War era, and the Port of 
Benicia;  

• crude trains maneuvering four times per day on rail spurs remaining from US Army 
uses that pose constricted conditions for maneuvering trains in and out of the 
industrial park with certain-to-be added risks disruptions and safety risks posed to 
businesses and traffic;  

•  the entire area of the Industrial Park designated as part of the Formerly Used 
Defense Site Investigation by the Army Corps of Engineers, with much of the area 
left unexamined for remaining hazards since the FUDS investigation was terminated 
in 2009. 
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•  a crude slate that would change over time: increases in local emissions and 
Refinery processing upsets and accidents predicted from processing a changed crude 
slate comprised of “lower grade crudes,” adding to local and regional air pollution
including fine particulate matter PM2.5. 

•  future plans for the Valero port, under rubric of the VCBR Project, could entail 
import by marine vessels (tankers or barges) of Canadian tar sands and/or other 
domestically sourced unconventional “lower quality” crudes. 

•  conditions for marine vessel transport in the future that would determine increases 
in use of barges or tankers, the condition of the existing pipeline that currently 
delivers San Joaquin crude to the Refinery port.  

          What are given constraints on rail transport of crude oil? The DEIR does not disclose. 

Such issues as cited above are hardly more than touched upon in the DEIR’s Project 
Description or are not addressed at all.   

e.)  About Project Objectives:
The Project Description’s presentation of Project Objectives, [3.2.1, p. 3-5], implicitly 
preserve a key objective of VIP, clearly stated in the VIP DEIR [3.2 Project Objectives, 
p. 3-3], which is to enhance the Refinery’s “flexibility for processing lower quality raw 

materials.” Why is the VIP goal not asserted directly with regard to the Applicant’s aim to 
keep “transport options” open for importing domestic and Canadian crudes by rail, marine 
vessel and/or pipeline?  

The Project Objectives’ implicit aim is profit advantage to Valero: Objectives 1, 2, & 4 are 
the DEIR’s points of departure for its descriptions of the Project and its identification of 
impacts and analyses. Only if Valero’s economic aims are recognized as fundamental to 
Project Objectives 1, 2 & 4  can the trajectory of the DEIR’s arguments and reasons for 
the consistent minimizing of the Project Description and Project impacts be understood.  

Only if the City of Benicia’s decision-makers would consider Valero’s profit motives 
more important than protecting community public safety and public health now and into 
the future could the Project itself be coined the “Environmentally Superior Alternative,” as 
the DEIR declares, apparently to support Valero’s aim. 

There is no mention in the Project Objectives of “price advantage” to Valero of being able 
to access North Dakota’s glut of tight oil, or tar sands dilbits.

The transport flexibility implicitly provided by Project Objective 1 has been discussed 
above. 

Project Objective 2 expresses the goal to “Replace marine vessel delivery of up to 70,000 
barrels per day of North American-sourced crude oil by rail,” an aim that is argued in the 
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DEIR to reduce greenhouse gases, the presumed result alleged to support Project 
Objective 5 [ES-2], which addresses California law AB32, the California Global 
Warming Solutions Act of 2006. However, reducing GHG is not a primary goal of the 
Project, so much as a requirement of the Project by state law.  

The DEIR’s supporting evidence for the Project’s ability to meet the state requirement for 
GHG reductions, expressed as Project Objective 5, is certainly flawed given the 
incomplete accounting of the full scope of the Project as previously discussed above.  

AB32 calls for drastic reductions in CO2 equivalent tons of GHG by 2050. Even if the 
DEIR’s reporting of GHG reductions from ship emissions were valid, the discussion of 
GHG contributions from “the whole of the Project” including processing operations 
underestimates potential GHG contributions from processing and fugitive emissions while 
exaggerating the benefit of the substitution of rail deliveries for ship deliveries. The DEIR 
doesn’t attempt to account for the total increases in GHG that could be expected from all 
Project operations: all transport + storage + processing of the unconventional crudes to be 
imported.

The DEIR flatly insists that there would be no change in the character of the currently 
processed “crude blend,” yet no specific information pertinent to full discussion of 
processing impacts is provided by the DEIR; rather, the DEIR provides Valero’s request 
not to disclose those facts, with their reasoning supplied in Appendix D - “Discussion of 
Confidential Business Information.” (See this Response, Section 3) 

Project Objective 4 states that to implement the Project would not require any change in 
process operations and/or change of processing equipment. Although Objective 4 was 
apparently meant to assuage public fears about such future potential changes, it also 
implicitly suggests a cost-saving benefit to Valero. For example, no new expensive 
hydrogen unit would be called for at this time, according to the DEIR. Why? The only 
reason given is that more hydrogen is “not essential to refinery operations or to this 
Project.” [Table 5-1, Potential Project of Cumulative Effects Evaluation]. Yet the new 
hydrogen unit was permitted as part of the Valero Improvement Project [VIP]. Why? The 
permit for constructing the hydrogen unit expires in December 2014. Would more 
hydrogen be required for processing increasing amounts over time of tar sands dilbits? If 
so, is Valero keeping its options open about importing quantities of tar sands, projecting a 
possible renewal of their permit for the hydrogen unit at another time in the future? Would 
such a permit renewal require further environmental review under CEQA? Nothing is said 
about these variables. Why? 

7. PUBLIC HEALTH & PUBLIC SAFETY: 

a.) As previously stated, invoking Preemption and Trade Secret law does not exempt the 
DEIR from fully disclosing the numerous potential impacts to public health and safety 
related to processing unconventional crudes likely to be imported (Bakken and tar sands) 
and the rail hazards and risks that would expose both urban and rural populations and 
surrounding environments in the vicinity of UPRR’s tracks to significant and cumulatively 
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considerable levels of harm in the case of rail accidents. Those risks must be discussed 
relative to their potential severity. The DEIR avoids and/or omits full discussion of serious 
foreseeable public safety risks and health risks.  

b.) About health-related emissions impacts from possible crude slate changes:
The Report must fully address the foreseeable possible effects of a changed crude slate that 
would likely be predominantly composed over time of the unconventional crudes intended 
to be delivered at a rate of up to 70,000 barrels per day by rail. (there could be more 
volumes of those crudes imported by barge, tanker or pipeline.)  

The controversy over whether there will be potential increases in toxic air emissions owing 
to the processing of a changed crude slate – thoroughly discussed in the Phyllis Fox Report 
submitted on the IS/MND – remains unresolved by the DEIR’s reliance on incomplete 
Project Description, incomplete characterization of crudes likely to be imported, and thus 
qualities of the crude slate that would be predominantly made up of those crudes over time. 
The DEIR therefore misleads the reader, stating there would be no changes to the crude 
slate’s quality and further, without substantiation, that therefore there would be no 
increases in processing emissions. [4 Impact 4.1 -1b, p. 4.1-17] The DEIR hedges about 
actual possible emissions increases, qualifying its assertions by alluding to permitted 
emissions levels established by VIP permit in 2003 and also the 2010 Clean Air Plan that 
the DEIR describes as not allowing increases over those threshold limits. This is a 
ridiculous assertion. An established permitting level does NOT prevent emission increases 
over a permitted threshold. Emissions exceed permitted levels during acute emission 
spikes, during releases, refinery “upsets” and accidents. Fines may be assigned months later
by the Air District and reports are usually not immediately available about the actual 
incident and the emission excesses. Acute releases are not monitored or recorded in real 
time by the Air District’s regional monitoring stations, although spiking emissions can 
affect local populations living in the vicinity of spiking emission source(s). Acute releases 
above averaged permitting limits of toxic air contaminants “happen” during flaring 
incidents. Does Valero monitor for PM2.5 “condensables?” (Apropos recent controversies 
over lack of PM2.5 monitoring of FCCU sources at Chevron.)  

c.) Historically and currently, there have been no perimeter (fenceline) air monitors 
installed for real-time monitoring of Refinery gases and no community-based monitoring 
station permanently established with an active community access website as was intended 
by the Valero/Good Neighbor Settlement Agreement of 2008 and as Amended in 2010. 
The DEIR does not account for the lack of locally based ambient air monitoring. It is well 
established that conditions that are generally recognized by the Bay Area Air Quality 
Management District as “sufficient” to identify air quality conditions locally in Benicia are 
disputed by the Good Neighbor Steering Committee and other regionally based 
environmental groups (Communities For A Better Environment; Natural Resources 
Defense Council; Global Community Monitor). This as yet unresolved controversy should 
be identified in the DEIR since the lack of real-time community monitoring denies the 
public understanding of ambient air quality and also potential exposures to acute spikes of 
hazardous gases present in the air at a specific time. Eight hour, 12 hr., and 24 hr. 
“averages” used by Air District sampling methodologies, often with results reported many 
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months after a toxic emissions “release” or “upset,” are useless for assessing risks of 
exposure in real-time associated to accidents, fires, other unexpected releases and other 
sources of air pollution that risk people’s health. 

d.) Misleading or missing information regarding rail safety issues: 
As the DEIR outlines in the Project Description [Chapter 3.1.1.2, p 3-1], the Project would 
involve construction of new “rail spur tracks, a tank car unloading rack, pumps, connecting 
pipelines, and infrastructure,” for the purposes of offloading at the Refinery a total of 
70,000 barrels of crude oil each day by rail, operated by Union Pacific [“UP”].  The 
offloading terminal can accommodate up to 50 cars on two separate tracks, such that the 
DEIR supports Valero’s request to UP to deliver the total crude expected per day by two 
50-car crude-loaded unit trains. The DEIR seems to intend to keep the reader focused on a 
limited number of daily trains (2), rather dwell on the fact that the Project involves the 
arrival and departure of a total of 200 tank cars each day, and at least two locomotives per 
train, or up to 8 engines per day, to and from UP’s Roseville rail hub.

There is no information provided by the DEIR about the quality or type of UP locomotives 
that would haul 100 tank cars in and out of the Benicia’s city limits and beyond. As 
recently as September 9th, two UP locomotives derailed around 2:30 a.m., requiring the two 
engines to be returned to UP’s Roseville rail hub for inspection and repairs. The Times 
Herald reported19 that the locomotives were used for switching operations, not for hauling 
crude oil trains. The DEIR must address distinctive characteristics among locomotive types 
their capabilities, mechanical vulnerabilities and “lifespans.”

The DEIR describes the Applicant’s voluntary commitment to use upgraded tank cars 
(CPC-1232s); however, the DEIR provides little if any information about locomotives to be 
used for Project trains, the number used for both 50- and 100-car unit trains, (for 50-car 
loaded trains and empties traveling between Roseville and Benicia, and the larger, heavier 
100+ car trains, loaded and empties, traveling between the crude source and Roseville). 
Has UP made any voluntary commitment to use “best available technology” grade engines, 
thus those that are proven superior energy efficient models tested under conditions for 
long-distant hauling of 100+ car crude-loaded trains?  

e.) A concerned reader is forced to look outside the DEIR for information pertinent to the 
assessment of cumulative impact analyses. For example, other large-scale projects in the 
region and state would foreseeably contribute to cumulatively considerable adverse 
consequences for both Public Health and Public Safety, locally and “up rail.” 

While we realize that even a revised DEIR would not likely detail every possible locale and 
consequence pertaining to uprail derailment impact scenarios, there must be sufficient 
discussion of the potential, foreseeable risks of a 100-car crude unit train entering 
California and derailing while traveling through various topography and geographical 
features: mountain passes (Donner Summit and Feather River Canyon) and treacherous 
gorges (Dunsmuir), in the midst of drought-stricken forests at higher elevations and in 

                                                           
19 Times Herald, Sept.9,2014 “Union Pacific Investigates Benicia Derailment.”  
http://beniciaindependent.com/union-pacific-investigates-benicia-derailment/ 
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foothills, along rivers that provide drinking water, through small towns and sparsely 
populated areas where emergency response would likely be inadequate, mostly served by 
volunteers dispersed over a wide region.  

f.) It’s been reported that the Refinery has at least one month’s supply of crude stored in its 
tank farm. If there were any significant, prolonged disruption of the rail supply line, how 
would this affect Refinery operations? Would ship deliveries be resumed quickly to acquire 
crudes to replace the volumes “lost” to rail delays or other rail problems? Again, such a 
“switch” would change analysis of GHG impacts.

g.) What, if any, priority has UP granted Valero for its train scheduling requests? Would 
other businesses in the Benicia Industrial Park that are dependent on UP for rail freight 
transport have to expect delays of manifest train arrivals and departures on the same tracks 
owing to possible priority scheduling of Valero crude trains? Would manifest freight 
arrivals, departures and switching operations be affected and possibly run into “commuter 
time?” The DEIR avoids discussion of “rail logistics” involving other companies in the 
Benicia Industrial Park. 

The public has been told to “trust Union Pacific’s safety record” and write to DOT 
about rail safety concerns. These injunctions do not prevent rail accidents that are 
very likely to occur under the Project. In the last 10 months there have been three 
train derailment incidents – termed “minor,” without injury or spills – in Benicia’s 
Industrial Park within close proximity to the Refinery. 

The case of such a major accident occurring in the vicinity of the Refinery or anywhere 
within the Benicia Industrial Park that would potentially impact businesses, threaten 
occupants and key infrastructure, is not entertained in the DEIR. This omission represents a 
fatal flaw, since claims that such a possibility would be very low are unsubstantiated by 
reliable statistics and the recent history of derailments at or near the Park Rd at grade rail 
crossing.  A full, credible “worst case scenario” must be described so that emergency 
measures put forward by the City of Benicia Fire Department and those of Union Pacific 
and Valero can be judged adequate to address a major catastrophic accident within the City 
of Benicia’s boundaries, including in the environs of Sulfur Springs Creek and Suisun 
Marsh. Concern on this issue was raised in Scoping and must be addressed in a revised 
DEIR. 

h.) The DEIR downplays and underestimates the serious harm that would be posed to 
sensitive habitats, lands and waters by foreseeable train accidents: derailments involving 
flammable crude oil (Bakken) or dangerous and dirty “dilbit” (tar sands diluted bitumen), 
within the City of Benicia and also “up rail,” near and far – all the communities and 
environs through which crude-loaded trains would travel destined for the Benicia Industrial 
Park and the Valero Refinery from their points of origin.  

i.) The DEIR minimizes not only the geographical area to be evaluated for risk, but also, 
the degree of threat posed (one, at most two tank cars rupturing and igniting). Further, by 
its risk assessment methodology, the DEIR conjures that the risk of a derailment with 
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spillage of crude oil that would foreseeably threaten communities and environs along UP 
tracks between Roseville and the Valero Refinery would be “less than significant,” 
occurring only once in 111 years, thus so infrequently that no mitigation would be required. 
(See this Response, Section 8) 

j.) There are no particular locations in the Draft Report where a reader can find full 
descriptions and accounts of the totality of Project-related public health risks and impacts. 
Certainly the DEIR’s minimal account of cumulative impacts doesn’t provide an accurate 
and total account.  

Instead, we find limited discussions peppered through multiple DEIR sections and 
appendices, proof of which is provided by the CD version’s search tool.20 An “updated” 
Health Risk Assessment [Appendix E.6 — CD ONLY — “Updated Methodology for 
Assessment of Risk and PM2.5 Concentrations at Receptors near Locomotive Tracks in 
Fairfield, CA,” dated June 11, 2014], was included to assess potential health hazard 
exposure risks from diesel emissions posed to typical sensitive receptors identified who 
live nearest to tracks running through Fairfield. Three wind rosettes that indicate wind
speeds and directions, dated from 2000 to 2005, were supplied by Valero for this study to 
compare wind conditions around the Refinery, in the City of Suisun, and at the Sacramento 
Executive Airport. The rosettes appear to describe wind conditions averaged over a 5-year 
period that would be comparable to conditions in Fairfield. However, acute situations 
(stagnant winter overcast days, no wind) are not captured by “averaging,” such that data for 
winter months when emissions may accumulate and persist at ground level is not “noticed” 
in the data supplied.

In any case, the Fairfield HRA study, assigned to address “significant and unavoidable” 
diesel locomotive emissions that would impact residents in Fairfield living nearest Union 
Pacific tracks, apparently caused a week’s delay in the DEIR’s officially announced release 
date of June 10th. This last-minute addition speaks generally to the DEIR preparers’ lack of 
coherent accounting of public health risks and impacts generally.  

k.) The finding of “significant and unavoidable” locomotive diesel emissions [Impact 4.1-
2] that would result in cumulatively considerable net increases in NOX and ozone 
precursors is reported to have “no mitigation available.” On the contrary, “off sets” for 
those cited unavoidable emissions could be required that would benefit the Fairfield 
community, environmental protection and regional air quality generally. The installation of 
a “best technology” real-time monitoring station or stations within the vicinity of the 
Refinery that could  monitor off-site gases and other sources of air pollution, including 

                                                           
20 The following are sections and appendices in the DEIR where health and safety issues are partially 
discussed or referenced: Hazards & Hazardous Materials; Air Quality; Geology & Soils; Biological 
Resources; Transportation & Traffic; Cumulative Impacts; UPPR Hazardous Material Emergency 
Response Plan 2010 [Appendix H]; Construction Emissions [Appendix E.1]; Railroad Crude Oil Release 
Rate Analysis for Route between Roseville and Benicia [Appendix F]; Final Transportation Impact 
Analysis 2013, [Appendix I]; Updated Methodology for Assessment of Risk and PM2.5 Concentrations at 
Receptors near Locomotive Tracks in Fairfield, CA [Appendix E.6] 
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from mobile sources, as called for under the VIP/Good Neighbor Steering Committee 
Settlement Agreement could at least compensate for the fact of “unavoidable” emissions 
projected resulting from excess diesel emissions. 

l.) Given that Fairfield residents would be unduly exposed to added locomotives’ diesel 
emissions deemed “unavoidable,” why are conditions for occupants of the Benicia 
Industrial Park not subject of a special study? How many industrial park employees work a 
night shift in the vicinity of the Refinery and Union Pacific tracks? Park employees could 
conceivably be exposed to locomotive diesel engine exhaust generated by at least two of 
four 50-car unit trains daily (Project trains’ arrivals and departures) as well as to diesel 
emissions from idling Project locomotives, and also, to diesel exhaust from other manifest 
freight trains traveling daily in and out of the Industrial Park, idling, being side-lined, etc. 
The DEIR must also account for Refinery-plus-Project exposure risks for people living and 
working in the vicinity of the Refinery and UP side spurs and other tracks. Analysis must 
be clear about how daily exposure to toxic air contaminants or an acute daily dose of diesel 
emissions can potentially contribute to greater respiratory stress and other serious chronic 
health impacts.  

m.) Since there is little reliable evidence given to support the DEIR’s description or 
evaluation of impacts, what reasons are there for the public to trust the conclusions of 
Table 2-1, Summary of Impacts and Mitigation Measures, [Chapter 2, Summary of 
Environmental Impacts; p.2-2 - 2-5] especially when specific reasons for public mistrust 
are legion throughout the Draft Report? 

n.) Risks posed by rail transport and processing of North American-sourced crude:
In 2014, the DEIR must accurately describe, analyze and evaluate the risks, hazards, safety 
and health impacts related to rail transport into Benicia and through uprail communities and 
environs of highly flammable “light tight oil” from North Dakota’s Bakken shale formation 
and also the dirty, heavy metals-laden tar sands bitumen, diluted for export after extraction 
from Alberta Canada’s tar sands mines. 

8. CUMULATIVE RISK ANALYSES – RAIL + REFINING, FAILURES TO DISCLOSE:

a.) The DEIR provides faulty assumptions and risk hazard analyses that minimize the threat 
of those foreseeable and credible worst case scenarios and cumulative risks involving the 
transport of volatile Bakken, or tar sands dilbits, and their processing. The community of 
Benicia would be greatly impacted by prospects of rail transport of dangerous crudes 
through the Benicia Industrial Park, coupled with the effects of processing those same 
crudes that would make up a changed crude slate, threatening increased emissions and 
prospects for major accidents from gas leaks, fires and corrosion. The cumulative 
additional risks that the Project poses would be added to existing risks and local air quality 
impacts the community already endures resulting from the presence of the Refinery and 
other surrounding pollution sources – including freeways and a major port with shipping 
operations that involve Valero’s petroleum coke terminal and tanker offloading. The focus 
of these comments will be on rail impacts. (Discussion of air quality impacts are discussed 
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in multiple sections elsewhere in this Response).  

The DEIR does not discuss the effects of tar sand’s spills. Tar sands primary constituent, 
bitumen, cannot be safely removed (without dredging and soil removal) from rivers, lakes, 
wetlands, bays and shorelines. Major catastrophic derailments and pipeline ruptures in 
Canada and the U.S have involved fiery explosions of Bakken and disastrous spills of tar 
sands. In less than a year between July 6th 2013 (Lac-Mégantic, Quebec) and April 30th

2014, (Lynchburg,VA), Bakken has exploded during (6) train derailments causing spills, 
raging fires and 47 deaths (at Lac-Mégantic). Although to our knowledge, tar sands have 
not yet been transported by rail into California, the destructive capacity of tar sands dilbits 
when spilled is evident from the 2010 Enbridge pipeline rupture resulting in the spillage of 
850,000 gallons of dilbits into a tributary of the Kalamazoo River, where tar-like bitumen 
spread 35 miles along shorelines and on the river bottom that remain impossible to clean 
up. Through 2012, cleanup efforts for the Kalamazoo River had cost $1 billion. That 
disaster points to the real hazards of shipping tar sands by rail through communities and 
sensitive environs and also by barge through the Strait into Valero’s port. 

Dismissive, erroneous, speculative and cursory evaluations of cumulative impacts to 
Biological Resources lack any basis in science and do not apparently regard recent 
evidence from the Enbridge pipeline tar sands spill cited above. The concluding statement 
of Section 5.4.3.2. on potential “terrestrial” spills envisioned happening in “marshland” is 
an example of the insulting accounts presented as cumulative impacts analysis generally: 

“The switch from ship transport through the aquatic environment to railroad 
transport through the terrestrial environment may arguably reduce the likelihood 
for a spill, and/or reduce the environmental impacts resulting from a spill by being 
easier to contain and clean up in a terrestrial or diked, semi-vegetated marshland.” 
[5.4.3.2. p. 5-16] 

Dredging and soil removal of fragile marshland as a “last resort” means of cleanup of tar 
sands bitumen, (or any other crude) are not ecologically safe or sound solutions, e.g. they 
are environmentally destructive of protected habitat. If a catastrophic spill of tar sands, or 
any other crude for that matter, were to occur in the Suisun March, the problem is 
magnified for cleanup. Fatuous claims are not worthy of an environmental review under 
CEQA. 

Further faulty analysis of potentially cumulative impacts to Biological Resources resulting 
from “state-wide increase in railcar traffic (frequency and duration)” on UPRR tracks 
through sensitive landscapes all along the rail routes conclude that there would be less than 
significant impacts. For special wildlife and habitat protection, the following assertion is 
sophistry: 

“The cumulative increase in railcar usage, however, would occur on existing 
mainline track where baseline usage is already routine. Thus, the addition of 
Project-related railcars to the state-wide network would not involve a 
cumulatively considerable contribution to the [existing] impact on biological 
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resources.” [5.4.3.2. p. 5-15] (Note: our insertion of the word “existing” clarifies 
what is alluded to as the “routine” baseline usage of tracks running through 
sensitive landscapes.) 

b.)  Evaluation of cumulative impacts from Greenhouse Gas Emissions [5.4.3.6  p.5-17] are 
dismissed cleverly, first, by associating the Project’s overall GHG contribution from diesel 
locomotive exhaust relative to the state’s contribution to the total global atmospheric 
condition, and second, by comparing the Project GHG to the total contribution of GHG by 
the whole City of Benicia. The comparisons are false and misleading. The Project GHG 
contributions should be compared to similar projects of the same scale, and, in any case, 
the total contributions should include Refinery + Project GHG emissions and therefore, the 
comparison should be made to a Refinery + Project of similar scale (comparing measurable 
permitted daily throughput). 

c.) Where does the VCBR Project begin and end with regard to foreseeable cumulatively 
considerable impacts resulting from projected increases in crude unit trains traveling UP 
rails through California and beyond?

There are only three rail route entry points into Northern California. Each route passes 
through treacherous mountain terrain, along the Feather River Canyon, Donner Summit and 
Shasta/Dunsmuir. The DEIR mentions the routes, but does not divulge which route or 
routes that Union Pacific crude trains destined for Benicia would be taking. The DEIR cites 
the federal exemption for reporting such information to the public, such that, the DEIR 
avoids discussing the potential and clearly foreseeable “worst case” scenarios that could 
occur on either of the three existing train routes that could foreseeably result in chaining 
consequences from spills or fires should there be a catastrophic train derailment involving 
either Bakken oil or tar sands: spillage affecting the ecologies of major rivers, watersheds 
and/or lakes and fires burning up forests, wildlife habitat, threatening communities, etc. 

Why does the DEIR arbitrarily evaluate only a single risk model? The generally flat terrain 
between Benicia and Roseville does not resemble the lands between Roseville and the 
State’s mountainous border region or the territories beyond. The DEIR explains the 
omission of any discussion of possible accidents beyond Roseville by citing purportedly 
proprietary information under Preemption concerning decisions for train routing. 
Withholding information on the basis of “secret routing” information is a false argument, 
since a model can be built to describe a credible worst case scenario derailment for each of 
UP’s three rail routes into California without divulging actual routing of any particular 
future Project-related train. Certainly, the three train routes into northern California are not 
a secret.  

The DEIR must discuss the historical record of train derailments [Shasta/Dunsmuir in 
particular] on all three routes and discuss potential for similar accidents, with differing 
consequences, given that crude oil, likely Bakken or tar sands, would be the product 
transported through varied mountain topography with forests, lakes and rivers bordering 
rail lines. 
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The State’s Working Group Report cites those topographical hazards as a particular 
constraint on attempts to provide for rail safety for delivering Bakken oil into the state. 
Importing tar sands via those same rail routes poses equal and distinct threats. Are those 
routes into California not significantly impressive enough as “geographical hazards” 
themselves to require further discussion in the DEIR than the minimal acknowledgement 
provided?   

“Credible worst cases” and their foreseeable effects must be clearly discussed in the DEIR 
to allow for understanding the short- and long-term consequences of such incidents, not 
only for emergency response preparedness but for environmental cleanup.  

There can be no doubt: foreseeable cumulatively considerable risks would be posed by the
Valero CBR Project when viewed as co-existing and sharing Union Pacific rail lines with 
other similar rail projects and terminal operations proposed and under review in the greater 
Bay region and Southern California for importing domestic and Canadian sourced crude.  
Oil terminal projects could involve multiple transport options that could also supply a 
future domestic crude export market. Blast zone maps have been created to show the 
numbers of people living near refineries, oil terminals and rail lines in the Bay Area and 
beyond that would be put at risk of a catastrophic rail derailment involving flammable 
Bakken and/or other liquid fossil fuels (butane, propane, ethanol, etc.).21

A 28-member board of the Sacramento Area Council of Governments [SACOG] has sent 
an official comment letter to the City of Benicia articulating a spectrum of failures of the 
DEIR to identify the extent and severity of plausible, foreseeable impacts of 50- or 100-car 
Bakken- or tar sands-loaded unit trains traveling through their cities, through and by 
treasured and vulnerable lands and waters on their way to Benicia and Valero’s Refinery.  

Cumulative impacts from other foreseeable and existing liquid fossil fuel-loaded unit trains 
that would be increasing in number and traveling the same UP tracks are not discussed. Yet 
oil terminal and other refinery expansion projects currently in the planning stages and 
under review in California point to the projected increases in rail freight shipments of 
dangerous fossil fuels including Bakken oil and tar sands.  

The cursory review offered in the DEIR’s Table 5-1 “Potential Projects For Cumulative 
Effects Evaluation” hardly enables the public fair appreciation of cumulative effects of that 
25-fold increase in numbers of crude-loaded unit trains projected for California in two 
years. By that year, it is predicted that a total of approximately (8.8) 100-car crude unit 
trains operated by both Union Pacific and BNSF will be crossing daily into California, 
sharing the same rail lines with other freight trains and Amtrak passenger service. The
Draft Report hardly mentions the ramifying risks to public safety and the environment in 
Benicia and across the state. 

                                                           
21 Forest Ethics, July 7, 2014 – “25 Million Live in Oil Train Blast Zone: New Online Mapping Tool Shows 
Threat to Homes, Schools and Cities.”http://forestethics.org/news/25-million-live-oil-train-blast-zone-
new-online-mapping-tool-shows-threat-homes-schools-and 
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The daily addition of numbers of Valero Project crude trains that would be added to
existing scheduled services must be accounted for by the DEIR in sufficient detail to make 
clear the myriad likely VCBR Project’s direct and indirect rail impacts that would be 
“managed” by Union Pacific: thus, risks and hazards associated to the number of daily 
Project trains traveling from crude source to Roseville, and from Roseville to Benicia: 
100+ crude-loaded tank cars hauled from crude source to UP’s Roseville rail yard and the 
100+ “empty cars” that would be hauled back to the crude source for the next round trip; 
Project-related train re-configuration operations at the Roseville rail yard involving the 
reassembly and preparation of crude-loaded trains for departure to Benicia, and 
concomitant re-assembly of “empty” trains (likely manifest trains with more than 100 cars, 
sometimes mile-long trains) for return to points of crude origin; and finally, the total of 100 
crude-loaded tank cars daily that would be hauled between Roseville and Benicia, then the 
same 100 empty cars that would be returned from Benicia to Roseville.  

Table-5-1 omits from its listings the existing Kinder Morgan rail terminal and 
transloading facility in Richmond and also omits Targa Resources’ plan for a large 
oil terminal operation for the Port of Stockton.  

Table 5-1 only offers one measurable criteria for basing DEIR conclusions on 
potential significant impacts: the literal physical distance (proximity) to the Valero 
Refinery to a named existing or planned facility. This cannot be the only criteria. In 
any case, whether “proximity” would result in increased risks of train accidents or 
contributions to toxic air emissions is not explained. 

Table 5-1 thus provides incomplete information on regional existing and potential 
players and draws no connections or integrative analyses that would make sense of 
the “list” or illuminate the overall effects resulting from the VCBR Project 
simultaneously conducting operations at the same time as one or all of projects 
listed. Thus, there is no meaningful discussion provided of the implicit “options” and 
“opportunities” that would contribute to further increases in area-wide air pollution, 
risks and hazards, thus cumulative impacts to Public Health and Public Safety.  

The effect of the Phillips 66 Santa Maria Refinery Rail Spur Expansion Project, the 
WesPac oil terminal plan for Pittsburg, the Targa Resources plan for an oil terminal 
at the Port of Stockton, and the plans for a large oil terminal at Bakersfield, would 
each, if constructed, contribute to cumulative and significant increases in emissions 
from marine and locomotive diesel/GHG emissions in the region. Kinder Morgan’s 
rail terminal facility in Richmond is already a source of regional and local 
cumulative air pollution from its rail imports/exports of ethanol, crude oil and LPG, 
including Bakken oil transfers from train tank cars to oil tanker trucks destined for 
Tesoro’s Golden Eagle Refinery in Martinez. BNSF trains carrying Bakken destined 
for Kinder Morgan’s Richmond terminal would travel through Benicia. Phillips 66 
Refinery in Rodeo is planning for more rail export of propane and other liquid 
(explosive) gases. Current operations at Phillips 66 send BNSF trains loaded with 
LPG/propane along UP tracks bordering the south side of the Carquinez Strait and 
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are regularly side-lined in downtown Martinez and near I-680. Each of these projects 
and existing operations would increase rail transport of dangerous crude oil and LPG 
within the region and thereby increase diesel/GHG emissions.  

d.) Examples abound of why the Draft Report cannot be considered a complete tool for 
public understanding of the full scope and extent of the Project and its impacts. How might 
the Valero CBR Project tie into that much larger picture of regional and state “options” 
discussed in the media and industry reports for delivery of North American-sourced crude 
oil to West Coast refiners and planned oil terminals?  

As cited elsewhere in this Response, Valero could take advantage of various options for 
import and/or export of similar quantities of Bakken or tar sands crudes within the 
framework of the Project. Why not? 

e.) What does Solano County’s 2012 Transportation Plan have to say with regard “rail 
safety” for Solano communities and environs concerning the expected increase in both 
manifest freight, passenger service and hazmat- and crude-loaded trains running on UP 
tracks through the county? 

f.) Risk comparisons create misleading conclusions: In the downplaying of risk 
associated to rail transport of Bakken oil, the DEIR’s various risk analyses could give rise,
as certain Valero presentations have, to fallacious conclusions about impact significance. 
For example: a 50-car Bakken-loaded unit train would likely present a greater level of risk 
as a manifest mixed freight train carrying flammable ethanol or other similarly combustible 
liquid fossil fuels (LPG). It should be made clear in the DEIR: although rail transport of 
other flammable liquid fossil fuels (ethanol, butane, propane, etc.) continues to serve 
refineries’ and fuel suppliers’ import and export needs, those tank cars with their dangerous 
liquid cargo are not routinely assembled into 100-car or 50 car unit trains but are more 
often dispersed in manifest trains with buffer cars segregating the tank cars loaded with 
LPG. Manifest trains, with up to about 35 freight cars, are what we have seen in the 
Benicia Industrial Park making routine pickups and deliveries of a variety of products, 
(including beer).  How many manifest freight trains enter and leave the Benicia Industrial 
Park on a daily and weekly basis?

The increasing volumes of crude oil delivered throughout California by 50-100 car unit 
trains composed of “Legacy DOT-111s” that have been designated “not safe” for carrying 
crude oil and other flammable hazmat, must be of singular concern to every municipality 
passed through by such trains. 

Benicia, the proposed point of arrival for receiving a total of 100 crude-loaded tank cars 
arriving daily via two 50-car trains, 365 days per year, can also expect to have crude unit 
trains running through the Suisun Marsh on UP’s main tracks enroute to Phillips 66 Santa 
Maria refinery, which is becoming a rail terminal for offloading Bakken or other North 
American-sourced crudes (tar sands) for subsequent delivery via pipeline back up the 
Central Valley to Phillips’ Rodeo refinery.  Would BNSF trains be composed of Bakken-
loaded “Legacy DOT-111s?” 
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g.) The lack of full disclosure and consistent underestimation of risk and hazards associated 
to rail safety and probability of train derailments is made perfectly clear in the analysis 
provided by experts for Impact 4.7-2 [Hazardous and Hazardous Mat’ls, 4.7.6. Discussion
of Impacts and Mitigation Measures, p. 4.7-18] The DEIR first assumes the voluntary use 
the CPC-1232 tank cars, declaring them “safer,” which has not been proven since the 
Lynchburg VA derailment and Bakken explosion involving 1232’s. The DEIR’s use of the 
modest scenario for a crude train derailment and its “once-in-a-hundred eleven years” risk 
assessment is highly misleading, given recent history of catastrophic crude train 
derailments. The DEIR’s list of those derailments is limited to those involving Bakken
[Hazards and Hazardous Materials, Regulatory Settings 4.2.7.2.3, p 4.7-8]. Therefore, the 
list is incomplete (see this Response, Section 8). 

In any case, what purpose does a modest derailment scenario serve public understanding of 
the full scope, extent and degree of risk and hazards posed by the Project’s rail activities? 

The chosen model risk scenario – a hypothetical “real life” situation posing the probability 
of a single loaded crude train’s derailment involving a modest spill of 100 gallons of oil 
occurring somewhere between Union Pacific’s Roseville’s rail hub does not entertain any 
other complicating circumstances that would increase the risks and degree of severity of 
such an accident. For example, a risk model that demonstrates possible cumulative effects 
of an even minor derailment should show what could happen if the derailment occurred at 
an at-grade level crossing in Davis or Sacramento or Suisun. Such a minor accident can 
turn to “major harm” if a vehicle or pedestrian or cyclist is involved in the accident.

h.) The DEIR must disclose a foreseeable, “credible worst case” based on recent history of 
catastrophic derailments and spills involving Bakken and tar sands. 

9. SEVERITY OF RAIL DANGERS POSED AND EMERGENCY RESPONSE: 

a.) A plethora of recent evidence and reliable research22 supports mounting local, regional, 
state and national concerns about the lack of rail safety23 given the July 2013 to May 2014 
record of catastrophic train derailments involving Bakken explosive fireballs.24 The 
severity of the dangers of such conflagrations and lack of viable, feasible emergency 
response in recent cases, especially in rural areas, are well documented.  

b.) Should a major catastrophic derailment occur within the Industrial Park involving a 
Valero crude train spill or fire, key infrastructure could be impacted.  Use of Industrial Park 
roads, I-680 “fly over” ramp, Bayshore Rd freeway exit ramp, and three bridges could be 
impacted. The infrastructure itself could be damaged. Fire can spread. Because of the 
compactness of the area bounded by Bayshore Rd, Park Rd., Industrial Way and the 

                                                           
22 Oil Change International, priceofoil.org/2014 Runaway Train: The Reckless Expansion of Crude-by-
Rail in North America - Oil Change International
23 “Oil by Rail Safety in California: Preliminary Findings and Recommendations,” State of California 
Interagency Rail Safety Working Group; June 10, 2014
24 Ibid.
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Refinery, and the obvious existing hazards within that tight area, a fired caused in a train 
derailment can spread especially if fueled by fugitive emissions/gases that ignite. It has 
been acknowledged by Valero manager John Hill, when questioned during a recent tour for 
Valero Community Advisory Panel members of the Project site, that 50-car trains, 
maneuvering from UP’s main track to switch onto the Industrial Park’s rail spur paralleling 
Bayshore Rd., would likely have to back up almost all the way to the west-bound Benicia-
Martinez Bridge to make the switch. Bakken-loaded crude trains would thus risk the entire 
area, including the Refinery.  

The proximity of the rail off-loading racks on Valero property would be squeezed between 
giant storage tanks and other trains sidelined (LPG) for refined products and raw materials. 
The DEIR must account for a credible worst case scenario of fugitive gases igniting during 
an off-loading of Bakken crude. The DEIR must disclose information about tank storage 
“floating lids” and closed dome lids and their vulnerabilities to leakage of volatizing gases. 

The DEIR fails to fully describe the kinds of vulnerabilities and risks that are entailed in 
the off-loading of very light volatile crudes – especially Bakken – and the conditions that 
may develop during off-loading procedures, in the case of volatizing gases from spills of 
Bakken.  

The DEIR describes a berm that would be constructed to handle a spill of (only) one train 
car’s volume of oil. The DEIR must describe the expected conditions during such a spill, 
the possible impacts of volatizing gases and their chance of ignition from any source in the 
vicinity, including sparks from friction of metal-on-metal of train couplings. A larger spill 
must be envisioned involving more cars. This was an issue raised in Scoping that the DEIR 
fails to address. 

c.) Valero’s Emergency Procedures Manual is not specific to answering community 
concerns for the kinds of rail accident scenarios that could foreseeably occur in the Indus-
trial Park at or near Park Road’s at-grade rail crossing. Official local emergency response 
plans for access to the Industrial Park in case of a train delay or accident at Park Rd. are 
cursorily cited in the DEIR’s chapter on Traffic and Transportation in relation to a rather 
strangely worded Impact 4.11-4: “The Project would not result in inadequate emergency 
access.” Installing cameras is hardly a mitigation measure that would serve Emergency 
Response in the case of a catastrophic accident that might render the cameras inoperable.

It is worth quoting the response provided by Mitigation Measure 4.11-4:  

“Coordinate with the City of Benicia Fire Department to finalize the City of 
Benicia Fire Department/Valero Benicia Refinery Fire Department Operation Aid 
Agreement (“Agreement”) to be implemented in the event an emergency occurs 
during a Project train crossing. The “Agreement” shall provide methods of 
adequately informing the Fire Department of the expected train crossing schedule 
and alternate routes to access the Park Road and Bayshore Road industrial areas 
during the event that a train crosses Park Road. In order to inform Benicia 
Dispatch of a train crossing during an emergency, Valero shall provide, install, 
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and maintain camera(s) at specified location(s) determined by the City, with 
coordination from Valero. The camera shall meet the City’s standards and have a 
real-time connection to Benicia Dispatch. The camera connection will signal to 
Benicia Dispatch that emergency responders shall use East 2nd Street as the 
identified alternative route to the Park Road and Bayshore Road industrial areas. 
East 2nd Street was identified for its direct access to area and the Opticom system 
in place at all signalized intersections. . .” [p. 4.11-12] 

The public can’t know from reading the section of Valero’s Procedures Manual reproduced 
in Appendix G whether those procedures and call for forming a central command would 
address a catastrophic fire occurring in a crude-loaded derailed train in the Industrial Park 
at Park Road’s rail crossing or along UP’s rail spur along Bayshore Road, or on UP’s main 
tracks in the Suisun Marsh. Same for the problem of cleaning up a significant spill of tar 
sands if such an accident occurred near Sulfur Springs Creek next to the rail offloading 
racks, or in Suisun Marsh, wetlands and fragile shorelines. The DEIR does not entertain 
credible worst case rail accident scenarios that could happen in the Benicia Industrial Park. 
Why not?  

d.) The DEIR hardly considers the problem of emergency response that would be called for 
beyond the Refinery’s rail offloading terminal and the immediate environs of the Benicia 
Industrial Park. Why?  The DEIR’s clear avoidance of the discussion suggests that such 
accidents if they occurred would become the problem of local jurisdictions dealing with 
Union Pacific Railroad. For Benicia’s protection from minor or major rail accidents, the 
DEIR seems to assume that the Valero Fire Department’s team in coordination with the
City of Benicia’s Fire Department would efficiently handle an accident, although 
discussion of a catastrophic fire scenario is not included. Appendix G., “Valero Emergency 
Procedures Manual, Sections 203 and 206” provides less than a page and a half summary 
of established protocols for notification to the City of Benicia by Valero in the case of need 
for emergency access owing to problems at the Park Rd rail crossing in the Industrial Park. 
The sections cited were issued in April 2011, more than a year before the VCBR Project 
Application was submitted to the City.  

e.) Union Pacific’s Hazardous Material Emergency Response Plan in Appndix H is dated 
October 1, 2009, is hardly inspiring of confidence. The UP Plan was clearly not written 
with crude unit train explosive rail car derailments in mind. Further, it is not clear whether 
it is being presented in the DEIR as a mitigation plan. If it is, then it has not been prepared 
to address specific hazards or rail accidents foreseeable that would be particular to the 
VCBR Project’s operations and rail activity within the City of Benicia or uprail.
A revised DEIR must include an updated, current, 2014 Emergency Plan from UP that 
would specifically address likely emergencies, minor to major, that could result from 
implementation of the Project. The DEIR must describe what those emergencies could be. 

f.) The Benicia General Plan, Policy 4.22.1 states: “Provide an early community alert and 
notification system and safe evacuation plan for emergency accidents.”
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Policy 4.22.3 states: “Provide the public with information on specific emergency 
evacuation routes.”

Program 4.22.E states: “Provide an evacuation route from the Arsenal in addition to 
Military East.”

The DEIR must identify the impacts and mitigation measures that would account for the 
severity of potential rail accidents within the Industrial Park or Port area and incorporate 
General Plan policies and programs in designing specific emergency measures appropriate 
to specific risks and hazards identified.  

10. CONDITIONS IN THE BENICIA INDUSTRIAL PARK – EFFECTS OF THE VCBR 
PROJECT ON TRAFFIC HAZARDS AND LAND USE:

a.) The City of Benicia has agreed that the current conditions in the Industrial Park need 
improving in the zone designated “general industrial,” which is east of the Refinery 
(asphalt plant, processing block, tank farm, pipelines following Park Rd., and the proposed 
new rail spurs and rail offloading terminal on Valero’s eastern-most boundary).

b.) It’s not difficult to imagine or foresee how the perceptions of safety and attractiveness 
of the “Benicia Industrial Park Bus Hub,” [Traffic and Transportation,4.11.2.1.Current 
Conditions, p. 4.11-2] planned for an empty lot located along Industrial Way just past the 
Park Rd. intersection and RR crossing, would be compromised by Project rail operations. 
Each day, commuters and bicyclists arriving at the Hub to “park and ride” would be 
expecting bus transit and ride-share options that could be held up by traffic complications 
at Park Rd., especially depending on daily train movement activity, let alone, if there was a 
VCBR Project-related delay, problem, major or minor rail accident in the vicinity. 

Allowing two dangerous 50-car crude-loaded unit trains on a daily basis to enter the 
Industrial Park, with two “empties” departing, with UP in charge of all train scheduling and 
train movements, threatens to degrade conditions within the park generally, creating what 
could appear to be, over time, a land use precedent set by the Valero Project: in practical 
effect, a UP rail yard parking lot for trains, a “L.U.L.U.” – a Local Undesirable Land Use.  

However, the DEIR asserts that the Project’s train movements would not significantly 
impact local traffic, nor mentions any possibility that UP could sideline trains within the 
Park, if scheduling runs afoul of the desired train delivery “window” or there is any 
disruption along UP’s main line. Existing traffic tie-ups, safety threats, and daily, 
disruptive inconveniences to businesses along Bayshore Rd and Industrial Way caused by 
freight train movements are existing constraints on the Park’s attractiveness to new 
business.

An inadequate and inaccurate Transportation & Traffic Impact 4.11-5 claims the Project 
“would not conflict with adopted policies, plans or programs regarding public transit, 
bicycle or pedestrian facilities, or otherwise decrease the performance or safety of such 
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facilities.” The Significance is determined to be “Less than Significant” with no mitigation 
required. However, there are no specific projects, plans or programs that are named.   

If the VCBR Project is permitted, “optimal” off-peak scheduling of 50-car crude unit train 
passing through the area and Park Rd intersection cannot be counted on. As previously 
discussed in this Response, The DEIR assumes that crude-loaded trains would be arriving 
into the Park at “requested” off-peak hours, although the DEIR doesn’t inform the reader 
that there can be no guarantee of “on time” train arrivals and departures. For the Bus Hub, 
sidewalks are to be built; bike riders are to be encouraged to use the Hub’s park-and-ride 
option, along with those arriving in cars. There are spaces planned for 50 vehicles and a 
food catering truck. How would a Project-related train accident or emergency affect the
functions of the Bus Hub. In any case, the VCBR Project’s four daily trains, “loaded” and 
“empty,” would add to daily cumulative risks posed by existing rail freight traffic in the 
industrial park to Park occupants and users, including those people who would use a future 
Bus Hub facility on Industrial Way. 

11. COMPARING THE DEIR AND THE INITITAL STUDY – LITTLE DIFFERENCE: 

a.) In July, 2013, the Initial Study/Mitigated Negative Declaration [IS/MND] was soundly 
rejected by the public as a gloss on the Project’s potential to “do harm” to our local 
community and environment, as well to “up rail” and downwind” communities and the 
sensitive landscapes and waters located along rail lines over which crude-loaded unit trains 
would travel. It was apparent then that the IS/MND’s creation was directed toward Project 
approval.

Obviously, the Valero Crude By Rail Project represents much more than a local “rail 
logistics operation” confined to rail off-loading procedures on Refinery property, as Valero 
management first characterized the physical elements of the Project plan, when they first 
began to introduce the Project to the public in early 2013. More than a year after the 
withdrawal of the IS/MND, the DEIR, released on June 17, 2014, still bears the stamp of 
the original review and its overall conclusions. Little in the DEIR has changed overall from 
the Initial Study’s Environmental Checklist’s limited assessment of local impacts. The 
DEIR is full of descriptive boilerplate and repetitions; however, there is little or no 
integrated discussion that reveals how the information about “regulatory settings” and other 
regional, state and federal environmental regulatory frameworks ultimately affects the 
DEIR’s evaluation of potential impacts.

For example, in Biological Resources section on the Suisun Marsh [Section 4.2.4.2], 
Impact 4.2-6 considers the increased noise effects projected by increased numbers of trains 
running at night that could adversely affect “special status wildlife species in the Suisun 
Marsh disturbed by an increased frequency (high traffic volumes) of railcars through the 
Marsh.” The DEIR’s summation of impacts are wildly speculative based on 
unsubstantiated, anthropocentric (and dismissive) assumptions about birds’ ability to adapt 
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(as if to say “they should” adapt, like humans?) and questionable claims for “sound 
attenuation.”25

b.) The full scope of the Project and its physical extent is still not identified. Where does 
the Project begin and end? This was a Scoping issue. There is still no answer except 
avoidance and/or dismissive gestures toward such suggested scope. The DEIR ventures to 
discuss “uprail” impacts using minimal risk scenarios. This is to discount populations put at 
risk and dismiss drastic environmental effects. The DEIR invokes limits of CEQA that 
allow for attenuated analysis of rail safety impacts that would exist beyond Roseville to the 
California border. The risks posed by crude-loaded trains running between Roseville UP 
hub and the Valero Refinery are also minimized, justified by specious statistical analysis.  

The DEIR may be a more elaborate document but its descriptions and hollow conclusions 
are no more valid than those presented in the IS/MND.

12. “BRINGING HOME” THE ADDED DANGERS AND DAILY RISKS OF CRUDE- 
BY- RAIL AND THE IMPACT ON GLOBAL WARMING:

The DEIR offers the most fatalistic and dismissive sentences in the DEIR regarding the 
global crisis at hand, the workings of “business-as-usual” and projected “irreversible 
environmental effects,” the topic of Chapter 5, Section 5.2 [p. 5-1]:  

“The Project would involve the continued use of nonrenewable crude oil supplies 
by the existing Refinery. At some point in the future, the supply of crude oil 
available by railcar would presumably become exhausted. This will occur, 
however, with or without the Project. The Project would not involve any increase 
in the use of crude oil by the Refinery. Rather, the Project would merely substitute 
North American crude oils for other crude oils from around the world.”

a.) Several commenters at the planning commission hearing on Aug. 14th, who identified 
their support of the Valero Project, spoke of the advantages of the VCBR Project “to get 
the U.S. off dependence on foreign oil” and “prevent wars that are fought to ensure US oil 
supplies” [our paraphrase]. Although such “advantages” are not CEQA issues, they do raise 
the specter that the U.S. and Canadian governments, through NAFTA, are “bringing home” 
to local populations and environments across both countries the dangers of the hugely 
carbon-and resource intensive extraction processes to get at either “tight oil” and/or “tar 

                                                           
25 DEIR p.4.2-3. Biological Resources, Suisun Marsh – the following is stated, “The Project would not 
increase the lateral are of disturbance that extends approximately 200 meters from the railroad 
alignment, relative to baseline conditions, since this is determined by physical laws of sound 
attenuation. The addition of four trains would increase the number of intermittent disturbances by 
9.5%. Perhaps more importantly, if all four trains were added during nighttime hours when presently 
only about 7 trains run, the percentage increase of train cars running during nighttime hours would be 
closer to 60%. However, it is reasonable to assume that there would continue to be long periods of 
silence punctuated by intermittent, and relatively short, periods of train disturbance. Thus, while the 
increase in train traffic may initially have a slight negative effect on nearby wildlife species, they are 
expected to soon habituate to the increased noise. The impact is less than significant, and no 
mitigation is required.” 
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sands” via hydraulic fracturing of shale rock in North Dakota’s Bakken formation, and stip-
mining and in-situ mining in Alberta’s tar sands.

b.) The DEIR drastically limits its discussion of Project contributions to GHG accounting 
only those diesel emissions that might be saved by substituting rail for ship deliveries. But 
those calculations are designed to reflect the statement quoted above: the Project would 
“merely substitute North American crude oils for other crude oils from around the world.”

The use of the word “merely” is key to the level of dismissiveness of the claims in this 
DEIR that would have the reader believe that, all things considered and wrapped up, there 
are no reasons to consider the Project’s proposed connections to the most destructive and 
carbon-intensive mining operations on the planet, in North Dakota’s Bakken shale plays 
and in the vast network of mines in Alberta’s tar sands. North Dakota has been transformed 
into a mining wasteland from hydraulic fracturing whereby thousands of wellheads are 
created, where water and toxic chemicals are mixed to be powered into the ground to 
release oil as light as gasoline trapped in shale. In Alberta, oil industry majors and energy 
companies that are promoted and given tax subsidies by Canadian and US Governments 
have laid waste to a vast primal boreal forest, what was once considered a “carbon sink” 
but which is now a polluted zone of vast stretches of toxic tailing ponds and ruined lands, 
polluted aquifers and watersheds of three major rivers that flow to the Arctic. The 
devastation wrought, the resources wasted (natural gas, fresh water – 3 units of energy 
spent to extract one unit of energy) is part of the irreversible environmental effects of the 
VCBR Project, however benignly the Project is presented by the DEIR.

The foreseeable potential for marine vessel delivery of tar sands to the Benicia Refinery are 
part of the general flexibility that Valero seeks to maintain, keeping “options open.” The
daily extraction and distribution by rail, pipeline and ship of North American crudes, with 
increasing pressure from the industry to allow export of domestic crude oil, augers huge 
near-term profits for the oil industry and greater consumption of fossil fuels here and 
globally, thus perilously forestalling transition to a post-carbon future. The DEIR must give 
an honest appraisal of the predicament the Project contributes to. There is not more than a 
nod in the DEIR about state of California GHG reduction targets and why they are so 
important. There is nowhere in the DEIR where a reader can access any material or the 
most recent report by the International Panel on Climate Change [IPPC] and the evidence-
based dire predictions for global warming effects owing to the continued and increasing 
burning of fossil fuels. 26 Greenhouse gases have accumulated at an accelerating rate and 
have passed the 350 parts per million level considered safe for life. In 2014, there has been 
more rapid acceleration of CO2 in the atmosphere, which has hit unprecedented levels of 
nearly 400 parts per million not ever experienced in human history.  

Investigative journalist, Elizabeth Kolbert, reporting on Antarctic scientists’ findings from 
ice core samples retrieved at the Vostok station from drilling 11,275 feet down into ice left 

                                                           
26 http://mitigation2014.org/ IPPC. Climate Change 2014: Mitigation of Climate Change 
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from four previous glacial periods, has drawn a sobering picture from the sampling data’s 
levels of GHG gases found trapped inside the ice core’s frozen water molecules:27

“What the Vostok record shows is that the planet is already nearly as warm as it 
has been at any point in the last 420,000 years. A possible consequence of even a 
four- or five-degree temperature rise – on the low end of projections for the end of 
this century – is that the world will enter a completely new climate regime, one 
with which modern humans have no prior experience. When it comes to carbon 
dioxide, meanwhile, the evidence is even more striking. The Vostok record 
demonstrates that, at 378 parts per million, current CO2 levels are unprecedented
in recent geological history. (The previous high, of 299 parts per million, was 
reached around 325,000 years ago). It is believed that the last time carbon dioxide 
levels were comparable to today’s was three and a half million years ago during 
what is known as the mid-Pliocene warm period, and it is likely that they have not 
been much higher since the Eocene, some fifty million years ago. In the Eocene, 
crocodiles roamed Colorado and sea levels were three hundred feet higher than 
they are today.”

Where are the physical boundaries of the impacts resulting from the Valero CBR Project? 
Under the regulatory framework and spirit of AB 32, the State of California’s Global 
Warming Solutions Act of 2006, why does the DEIR not identify the extent of the “total 
reach” of global warming impacts that would result from the Project’s implementation,
direct and indirect impacts? Why no “cradle to grave” accounting of environmental risks 
and costs in the DEIR pertinent to GHG reduction targets aimed for by AB32? Given its 
reach back to carbon-intensive, resource-wasting, extremely destructive extraction mining 
operations in North Dakota, Texas and other Midwest shale plays and in Canada’s tar 
sands, it would seem paramount to factor into the account of Project impacts the true 
environmental cost of domestic and Canadian mining operations – all of which greatly 
contribute to global warming and climate change – thus, those sources of unconventional, 
carbon-intensive crude oil that would directly supply the Valero Benicia Refinery on a 
daily basis through the VCBR Project’s “logistics operation.” What is the “off-set” for 
gross environmental destruction spurred by the Project’s operation? It cannot be short-lived 
“economic benefits” of a boom-then-bust cycle of a declining industry that will surely be 
changed within a generation. As the Western States Petroleum Association has warned: 
demand for gasoline in California was “down by 20%” during the 2009 – 2012 “Great 
Recession” that also coincided with spiked costs of oil.28 Young people are becoming 
aware of the vulnerability of the current oil industry regime and the need for transition 
away from runaway fossil fuel consumption. They know that precious oil must be left in 
the ground if we are to spare their children a future we of older generations would not want 
to bear, given predicted and already occurring disastrous global climate change effects. 

                                                           
27 Elizabeth Kolbert, Field Notes from a Catastrophe: Man, Nature and Climate Change  2006, 
Bloomsbury Publishing. p. 128 
28 Oil Price, “Why Recession always Follows Oil Price Increases,” by the Oil Drum June 2, 
2011.http://oilprice.com/Energy/Oil-Prices/Why-Recession-Always-Follows-Oil-Price-Increases.html
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13. PROJECT ALTERNATIVES – LACKING FULL DISCLOSURE: 
Project Alternatives are briefly described in the Executive Summary, and are similarly 
briefly discussed in a separate section, Chapter 6 Analysis of Impacts 6.1 – 6.4].

The rejection by (presumably) the Applicant, as well as the DEIR preparers, of certain 
Project Alternatives that were preliminarily considered as outlined in “Alternatives 
Considered but Dismissed from Further Consideration in this EIR” [6.3 Alternatives 
Analysis, p. 6-4, 6-5], present a case in point about the worrisome conditions for the 
Project location on Valero Refinery property. The Alternatives that were not presented in 
the Draft Report for lack of feasibility were rejected because of “insufficient space” (on 
Valero property at the Port of Benicia, or on AMPORTS property near the Benicia marine 
terminal). This “insufficient space” problem must be discussed in relation to the Project 
setting as described in the Project Description. 

The preliminary dismissal of the Alternative described in 6.3.3 “Receiving Crude from the 
Proposed WesPac Energy–Pittsburg Terminal” appears to be based on requirements for 
extra CEQA review of any new new pipeline construction plan that would link the port at 
Pittsburg with Valero’s port facility. Plans for a pipeline expansion project for the 
Carquinez Strait are outlined in the Contra Costa County Northern Waterfront 
Development Initiative adopted in 2012.  

In any case, apart from questions of greater environmental impacts that would result from 
new pipeline construction, what might have been the more significant business factor in 
the rejection of the WesPac terminal option is the fact that Valero would have to assume 
responsibility for the pipeline construction under a cloud of uncertainty about whether the 
WesPac project is viable, given that company has suspended its Application and 
environmental review. Valero also communicates a sense of urgency about getting access 
to price-advantaged Bakken, the latter being the most likely factor in rejecting the pipeline 
alternative that the WesPac project represents.  

e.) The DEIR Project Alternative 1: Limiting Project to One 50-Car Train per Day
[ES-5] is said to be not feasible under the Federal Preemption Rule, because it would limit 
the number and volume of crude train deliveries, limiting the number of trains to one per 
day, (suggested to be scheduled at night). The Lead Agency has no discretionary authority 
to choose this Alternative (the red herring). Coincidentally, Alternative 1 would not be 
economically beneficial to Union Pacific. However, Alternative 1 would allow Valero to 
import up to 35,000 barrels of oil by alternate means of delivery other than rail. This is not 
mentioned as part of the DEIR’s presentation of Alternative 1. Obviously, UP is the 
principal beneficiary of the rejection of Project Alternative 1.  

Project Alternative 2: Two 50-Car Trains Delivered during Night Time Hours [p. ES-
5] suggests having two 50-car trains arriving at night, with one train “sequenced” in after 
the other, or, a 100-car train could arrive and be divided for offloading. These proposals 
raise the question: how would a 100-car crude-loaded train maneuver into the industrial 
park and into the Refinery? A 100-car train would be approx. 7,800 – 8,000 ft long. 
Nothing is said about the problem of train movements and switching operations. Could a 
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100-car train be side-lined? Where?– at the terminal’s “departure” spur? The main 
problem cited is excess noise at night from 100-cars moving in and out after 8 p.m. Has a 
noise study been done that would determine the effects at night?  

Project Alternative 3: Offsite Unloading Terminal [ES-6 ] considers either a Valero- or 
third party-operated off-site oil terminal project, involving either “new or existing 
infrastructure, including whether this would be a new facility or an existing one, and how 
far away this facility would be from the Refinery.” Table 5-1 [5.4.3  Areas of Potential 
Cumulative Impact] lists the WesPac oil terminal project proposed for Pittsburg that is 
currently under a suspended review procedure. As reviewed above, the reasons for 
rejection of this Alternative are explained more fully in 6.3.3. However, it’s clear that 
there are plans for new pipelines to be constructed in the Carquinez Strait, according to 
Contra Costa County’s 2012 adopted “Northern Waterfront Economic Development 
Initiative,” which also echoes what a Reuters report from Houston, July 11, 2014,29

outlines for the Port of Stockton: a proposed oil terminal that would serve Bay Area 
refineries and Asian markets.  

“Targa Resources Partners LP is seeking permits to start up crude oil rail-to-barge 
operations at the Port of Stockton in California and at the Port of Baltimore in 
Maryland. The proposed Stockton joint venture with TRC Companies Inc, if 
approved, would rail in 70,000 bpd to be loaded onto vessels for delivery to West 
Coast refineries. The companies haven't disclosed a target startup date.” 

The oil terminal proposed for the Port of Stockton is also cited in the Port of Stockton 2013 
Annual Report - Investments and Development, as “approved by the State in 2011:”30

“Targa Resources is also in the process of developing a 33-acre petroleum 
terminal and storage facility on the Port’s East Complex. The project, approved 
by the State in 2011, includes 20 storage tanks with a total storage capacity of 
850,000 barrels. This capital investment totals more than $320 million and creates 
30 full-time positions.”

Why did the DEIR not explicitly cite the plan for a large oil terminal at Stockton as 
relevant to the discussion of the feasibility of Project Alternative 3? The DEIR does not
clarify that domestic and Canadian crude may become more accessible by marine vessel 
(small or large tanker and/or barge) in the near future. A revised DEIR must discuss the 
foreseeable conditions that would allow the Refinery to acquire those crudes by marine 
vessel that the Project, as currently described by the DEIR, seeks exclusively to access by 
rail.  

The DEIR also mentions the additional CEQA review requirements for any additional 
permitting of such an “off-site terminal” and/or supporting components such as new 
pipeline. The DEIR suggests that Alternative 3 would entail more impacts than the 

                                                           
29 U.S. crude-by-rail projects; Targa Resources proposes two oilports - Yahoo Maktoob News;
30 http://www.portofstockton.com/wp-content/uploads/2014/06/Annual_Report_2013_low_rez.pdf
Investments and Development
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proposed Project and that those impacts would be effectively “transferred to another 
location.” 

The DEIR’s discussion of the “No Project Alternative” [ES-5 Alternatives] briefly states 
that it would allow continued importation of crude by marine vessel and pipeline, without 
“reduction of marine vessel ships.” Reduced diesel emissions from ship engines is 
explained elsewhere as a key benefit of the Project, such that the No Project Alternative is
rejected as not providing that “green” benefit. However, the prime reason for its rejection 
is that if the Project is not implemented, Valero would not gain competitive economic 
advantage in accessing price-advantaged domestic and Canadian crude. Gaining “economic 
advantage” is implicit in Project Objectives.  

Contrary to the DEIR’s claims, the No Project Alternative provides protection from 
additional risks and impacts to public safety and public health.  The City as the Lead 
Agency must not regard the factor of its own (speculative) economic benefit from the 
Project as a consideration in evaluating the Project’s totality of potentially significant and 
harmful effects.  

The No Project Alternative would be the only ethical choice to protect the safety and health 
of the Benicia community, ecologically sensitive marshlands and waters from dangerous 
hazards, risks and impacts, and to protect those communities and environs all the way 
“uprail” to the crude source that would be similarly threatened and potentially imperiled 
given the significant increase and intensity of risk posed by the Valero CBR Project’s daily 
operations. We believe that the No Project Alternative is best for protection of local and 
regional air quality and ultimately, climate protection for all the reasons cited in this 
Response.

14. THE ENVIRONMENTALLY SUPERIOR PROJECT – NOT THE VCBR PROJECT  
AS THE DEIR CLAIMS:

a.) The uncanny determination that the Project itself represents the “Environmentally 
Superior Project” [ES-6] raises the specter that the DEIR’s preparers have worked to ensure 
that the Project would be viewed as benign – environmentally safe, and even beneficial for 
climate protection by reducing greenhouse gases. Even if the methods used to compute 
GHG reductions were sound, given the particular leap to identifying the Project as 
“Environmentally Superior,” the concerned reader must ask, superior to what – infeasible
Project Alternatives?  

b.) Because the DEIR underestimates potentially significant risks and impacts rendering 
them equally comparable as reduced to “insignificance” by clever calculation, there is no 
way to arrive at the conclusion that the Project itself can be recognized as 
“Environmentally Superior.” For example, the DEIR fails to illuminate the foreseeable 
additional serious risks and hazards that would be posed to the Benicia Industrial Park and 
its occupants by Project operations, which if implemented, would compound the 
extraordinary and myriad risks to public safety and health on a daily basis, to which the 
Park and community at large are already exposed 24/7 by the Refinery itself. The DEIR’s 
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presents the Project so benignly that it seems to say that all things pertinent to its evaluation 
have been identified and considered, with impacts “done with,” so made to disappear. The 
DEIR reflects Valero’s plea, recently spoken to a public audience, “Trust us, our job is to 
manage risk.”

End of BSHC Section 1 (Overview of the DEIR) 

Comment Letter B8

B8-88
cont.

2.5-86



 

57 
 

PART II 

Response to Specific Areas 

Section 3 Fundamental Failures of the DEIR Analysis Involve Misstatements of the Law 
by the Applicant

Section 4 Response to Sections 3.1-3.7 of the DEIR (PROJECT DESCRIPTION)

Section 5 Response to Sections 4.1 and 5.4.3.1 of the DEIR (AIR QUALITY)

Section 6 Response to Sections 4.5 and 5.4.3.5 of the DEIR (GEOLOGY AND SOILS)

Section 7 Response to Sections 4.6 and 5.4.3.6 of the DEIR (GREENHOUSE GAS 
EMISSIONS)

Section 8 Response to Sections 4.7 and 5.4.3.7 of the DEIR (HAZARDOUS 
MATERIALS)

Section 9 Response to Sections 4.11 and 5.4.3.11 of the DEIR (TRANSPORTATION 
AND TRAFFIC)

Section 10 Response to Sections 4.2 and 5.4.3.2 of the DEIR (BIOLOGICAL 
RESOURCES)

Section 11 Response to Sections 4.10 and 5.4.3.10 of the DEIR (NOISE)

Section 12 Insurance (Substantive Area of Risk Not Addressed in the DEIR)

Section 13 General Requests For Information and Questions to the DEIR
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SECTION 3: FUNDAMENTAL FAILURES OF THE DEIR ANALYSIS 
INVOLVE MISSTATEMENTS OF THE LAW BY THE APPLICANT. 

 
The Applicant’s analysis is distorted by its effort to conceal the composition of the 

products it intends to import over-land by rail.  The analysis thereby ignores the fundamental 
question for the Public of whether any crude oil products should be permitted to enter Benicia by 
the new and untested method of rail transport. 

 First, the law applicable to these circumstances does not support any claim of trade 
secrecy.  Secondly, the Applicant has conceded as unenforceable certain of it basic assumptions 
regarding ability to guaranty performance by third parties. Thirdly, the Applicant has flatly 
misstated the law regarding the applicable baseline conditions, which are required to be existing 
conditions under the law.  These misstatements of the basic requirements of the law undercut all 
of Applicant’s conclusions.
 
A. APPLICANT HAS NO PROTECTED TRADE SECRET. 

 The Applicant attempts to avoid discussing the dangerous qualities of the North 
American crude oil and tar sands it plans to import by claiming that the components of its
products are protected as “trade secrets”.  The Applicant contends that revealing the source and 
quantities of its crude oil and tar sands would allow a competitor to reverse engineer their secret 
formulae.   

This concealment fatally undermines the DEIR analysis because the Applicant’s 
fundamental argument is that the North American crude oil and tar sands it will import 
(as well as crude from other sources) will have essentially the same environmental
impact as the raw materials now imported by sea.  If this purported equivalency does not 
exist, all of the Applicant’s baseline assumptions are flawed.
On the bare face of the undisputed facts both the method of delivery and the imported 
materials will be vastly different. 
The Applicant quotes California Civil Code section 3426.2 (d) for the proposition that it 
can refuse to disclose the hazardous materials it imports.  However no trade secrecy 
applies to commonly known facts because the value of the information comes “from not 
being generally known to the public or to other persons who can obtain economic value 
from its disclose or use” [See section I (4) (i) of the Uniform Trade Secrets Act]31.
Applicant proposes that the City ignore commonly known facts. 
The whole point of proposing the project at this time is to take advantage of cheaper 
North American crude oil at a time when pipeline capacity is limited and rail transport is 
the only real alternative. [See Wall Street Journal, November 12, 2011,  “North Dakota

                                                           
31Cal. Civil. Code § 3426.1(d) defines a “trade secret” as follows:
“Trade secret” means information, including a formula, pattern, compilation, program, device, method, 
technique, or process, that: (1) Derives independent economic value, actual or potential, from not being 
generally known to the public or to other persons who can obtain economic value from its disclosure or 
use; and (2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
31 
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Oil Boom Spawns a Rail Boom”; “production of 1million barrels a day  to double over 
next five years…pipelines at capacity.”].
New York Times recently confirmed that “rail shipments of crude oil … have surged 
since 2008 and [North Dakota] produces about a million barrels a day. About 60 percent 
of that oil travels by train from the Bakken oil fields …to faraway oil refiners.  [New 
York Times, August 25, 2014 “Grain Piles up, Waiting for a Ride, as Trains Move North 
Dakota Oil”].  
Shipments of Canadian crude oil, including tar sand “dil bits”, are also being shipped to 
remote refineries: “Oil-by-Rail shipments from Western Canada to triple in the next two 
years amid pipeline crunch” [Financial Post, August 12, 2014].
The Applicant cannot deny it hopes to profit from these circumstances; indeed it 
proposes crude oil imports by rail of 100 tank cars a day. It is insulting to claim its plans 
are “secret”.  Applicant’s list of available North American crudes includes 38 types and 
33 of them are either Bakken or Canadian.  (Table 3-1, page 3-23). 
Moreover, the type of imported raw crudes does not disclose how much of any particular 
crude is introduced into the final mix.  All raw crudes may be stored in enormous and 
unknown quantities for an undisclosed time period at the facility, which can completely 
obscure the amounts of particular crudes in the mixture. Raw crudes are only one 
component in the chemical mix.  Bulk measurements of imported crude oils are not 
covered by the trade secret definition. 
Applicant says that the 70,000 barrels of crude in those daily 100 car trains would be 
“from many sources” while admitting the sources are all North American.  
Applicant fails to acknowledge that daily deliveries of crude oil over thousands of miles 
of track is completely different, and much more difficult and dangerous, than the 
relatively short pipeline journey now taken between the tanker dock and refinery. 
In Appendix D, Applicant says “Information regarding the crudes that Valero plans to 
purchase, crudes that have been delivered to the refinery, and the properties and 
measurements of crude blends processed by the refinery or suitable for processing at the 
refinery, provides an insight into Valero’s operating strategy that would not otherwise 
be publically available”. “Insight into a strategy” is not the legal standard for a 
protectable trade secret. It does not reveal information sufficiently to breach the trade 
secret definition. 
The Applicant’s plan to purchase and deliver crude by rail is limited to North American 
crudes.  The North American crudes as a group are not homogenous. The widely 
variable composition of these crudes further undermines the claim of a “secret formula” 
and is information publically available or easily discernable from public information.  
The Applicant has made public ample information about the maximum daily delivery of 
bulk crude oils and its sources.  Therefore the ‘type’ of crude material Valero plans to 
import is no secret. 
Applicant can store hundreds of millions of gallons of crude oils.  As part of the Project 
the Applicant has already constructed new storage tanks.  The Applicant has a legal duty 
to safeguard its secrets and can easily conceal its mixture formulae within the huge 
volumes of its stored raw materials.  The Applicant is required to do so by Civil Code 
section 3426.2 (d) (2); 
The Applicant acknowledges that emergency legislation went into effect on January 1, 
2014 requiring the Applicant to report its inventory of hazardous materials including 
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crude oil and tar sands. [Health and Safety Code section 25512] but fails to establish that 
the information qualifies as “confidential” under the law, because the information is 
reasonably concealable as well as commonly known. 
The fact that the monitoring agencies and emergency response teams involved keep this 
information “confidential “ does not mean that they have conceded that any trade secret 
exists, rather they have little incentive to argue with the Applicant over the legal 
characterization. Their job is to have the information available for their own purposes, 
not to determine trade secret law as it applies to CEQA; 
For example, The Bay Area Air Quality management District (BAAQMD) has not 
challenged the Applicants “confidential” designation.  Indeed, in its March 2013
Workshop Report32, it states”…a refinery owner/operator may designate as confidential 
any information required to be submitted under the rule that is claimed to be exempt 
from public disclosure under the California Government Code.  The owner/operator is 
required to provide a justification for this designation, and must submit a separate 
public copy of the document with the information that is designated ‘confidential’ 
redacted:
The Applicant also attempts invoke the California Public Records Act (Government 
Code section 6254.7) to claim that its imports are secret.  This is circular logic because 
the Act does not bestow secret status; it only says ‘trade secrets…are not public records”.  
Trade secrets are defined by Civil Code section 3426.1(d), discussed above.  Applicant 
has not established that has any protectable trade secret in the vast amounts of crude oil 
it imports.  

 
B. THE APPLICANT HAS CONCEDED THAT MOST OF ITS BASIC 

ASSUMPTIONS REGARDING RAILWAY OPERATIONS ARE UNRELIABLE 
BECAUSE IT CANNOT GUARANTY THEIR PERFORMANCE.  

At the August 14, 2014 Planning Commission hearing, one of Valero’s attorneys, John 
Flynn, spoke to the Commission and made the statement that the City could have “   excluded 
impacts of rail operations from the DEIR altogether”.  According to Flynn, the City has no power 
to impose mitigation measures and conditions of approval on the project because railroads can 
only be regulated by the federal government. 

Flynn said that “everyone in this room would agree that context is essential to any fair 
discussion…Half truths, of course, serve no purpose.”    However the half-truth he delivered had 
a clear purpose.   It was intended to distract the Commission from an obvious question: isn’t 
Valero also subject to the same limitations on its ability to control the railroad?  The answer of 
course is YES. 

 Union Pacific Railroad Statement Re Preemption (Appendix L) is blunt: 
“Union Pacific will not agree to any limitation on the volume of product it ships or the 
frequency, route or configuration of such shipments”.

                                                           
32 Bay Area Air Quality Management District Workshop Report, Preliminary Draft Air District Regulation 12, Rule 
15: Petroleum Refining Emissions Tracking, March 2013. 
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 Valero cannot impose any obligation, contractual or otherwise, upon railroad operations.  
Valero delivers the crude oil to the railhead and pays for delivery. After that Valero has no more 
say than the City.  Valero must disclose its agreements with the railroad because the impacts of 
the Project are all about the railroad performance.  

Valero cannot insist on a particular delivery/departure time for any of the 100 car trains; 
and it cannot control the switching of trains outside its own property. 
Valero’s description of an orderly line of 100 car trains spaced 24 hours apart all the way 
up the 1500 miles to North Dakota, and arriving at a predictable time every day is pure 
speculation.
Valero cannot prevent multiple trains from arriving close together and remaining for 
long periods on sidings outside Valero’s property.
Indeed, outside its own property Valero has NO CONTROL over how the railroad 
moves, stores or safeguards the 100 car trains. 

All of the basic assumptions regarding railway operations predicted by Valero to occur 
outside the refinery property are conjectural.  The traffic impacts discussed in the DEIR 
[5.4.3.11] provide a sobering view of Valero’s unsupported predictions:

Vehicle backups “associated with the 50-railcar crossing again would extend back onto 
the northbound I-680 off-ramp but not onto the I-680 mainline”; of course.  Valero 
cannot control the speed or timing of switching operations. 
“During the 9:00-10:00 pm hour the resulting queues during a train crossing would be no 
longer than five vehicles”; this presumes the train does not stop or reverse on the road 
crossing; Valero cannot enforce that condition. 
Similarly Valero acknowledges that the “projected train crossings during the 9:00 AM-
7:00 PM period…and the 7:00 PM -6:00 AM would generate queues” but provides no 
support for the claim that it can limit the worst delay to only 8 minutes; Valero has no 
control over train movements of off-site, where most of the switching will be done. 
Thus Valero claims that the increased “average” traffic delay in the area will be less than 
one second and is therefore insignificant.  Valero does not describe how it will ensure, by 
contract or otherwise, that these estimates are accurate, because it cannot do so.   
Control over railroad operations is federally preempted for Valero just as though it were a 
person, or a City like Benicia. 

 
C. THE APPLICANT HAS MISTATED THE LAW AND UTILIZED THE WRONG 

BASELINE THROUGHOUT THE DEIR. 
 

In the “Areas of Controversy” section [Appendix C-1] the DEIR responds to the resulting 
increased pollution from the processing of “heavy Canadian crudes’ as follows:  “The City has 
considered this issue carefully, and reached the following conclusions: 

1. There is no reason to believe that, if the Project is approved, Valero would be more likely 
to purchase heavy Canadian crudes than any number of other North American crudes that 
are lighter and/or sweeter; 

2. Even if Valero were to purchase large amounts of heavy sour Canadian crudes as a result 
of the Project this would not cause an increase in emissions because Valero must blend 
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crude feedstock to a narrow range of weight and sulfur content before processing them; 
and

3. Even if refinery were to increase based on Valero/s purchase of heavy sour Canadian 
crudes, any such emissions increases would properly be considered part of the baseline
because the baseline includes the full scope of operations under existing permits that 
were issued based upon prior CEQA review”. [Emphasis added]. 

 One need only read the news reports to know the first conclusion is false and the 
evidence supports the opposite conclusion (33 of 38 crudes listed are Canadian crudes, Table 3-
1, page 3-23).   The second conclusion depends upon an assumption contained in the first and 
third that is also untrue: that the blending of vast amount of heavy Canadian crudes somehow 
reduces their overall emissions. The third conclusion misstates the law. 

In support of its statement that “the baseline includes the full scope of operations under 
existing permits that were issued based upon prior CEQA review”. [Emphasis added], the 
DEIR cites the California Supreme Court’s leading opinion in Communities for a Better 
Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th 310, 326 
The DEIR states what it claims to be the general rule: “as the courts have recognized, 
when an Applicant proposes to modify a previously approved project, the baseline 
includes the full scope of operations previously approved”.  [Appendix C 1-2].  Not true. 
The California Supreme Court Opinion in 2010 is paramount over the other cited Court 
of Appeal cases and it states the opposite and correct general rule: that existing 
conditions are the proper baseline.

 The California Supreme Court opinion emphasized that existing conditions are the rule:  
“Section 15125, subdivision (a) of the CEQA Guidelines provides: “An EIR must include a 
description of the physical environmental conditions in the vicinity of the project, as they exist at 
the time the notice of preparation is published, or if no notice of preparation is published, at the 
time environmental analysis is commenced, from both a local and regional perspective. This
environmental setting will normally constitute the baseline physical conditions by which a lead 
agency determines whether an impact is significant”. (citations omitted, italics in original)  
[supra, 48 Cal.4th 310, 321] 

The Supreme Court dismissed the theoretical baseline now claimed by Valero by stating: 
“ A long line of Court of Appeal decisions holds, in similar terms, that the impacts of a proposed 
project are ordinarily to be compared to the actual environmental conditions existing at the 
time of CEQA analysis…In each of these decisions, the appellate court concluded the baseline 
for CEQA analysis must be the ‘existing physical conditions in the affected area’” [citations 
omitted] [supra, 48 Cal.4th 310, 321].  While there might be exceptions for good cause under 
certain circumstances, Valero has shown no such thing. 

 More importantly, the misstatement of the law is fatal to the DEIR responses to the 
“Areas of Controversy” in Appendix C.1 and C.2; when the correct law is applied, the responses 
are smoke and mirrors. 

End of BSHC Section 3 (Fundamental Failures of the DEIR Analysis) 
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SECTION 4: RESPONSE TO SECTIONS 3.1-3.7 OF THE DEIR (PROJECT 
DESCRIPTION). 

PROJECT DESCRIPTION  3.1 – 3.7

As stated previously in relation to the Executive Summary, the Federal Preemption Rule, 
which frames conditions of all rail activity associated to the Project, must be stated and 
explained at the beginning of the Project Description where it certainly belongs, given its 
fundamental importance to understanding the structures of authority that govern Project 
operations. Instead, Preemption is only mentioned in two sentences at the end of Chapter 3 
[Project Description p. 3-27].  

The consistent avoidance of any explanation of the terms and consequences of Preemption 
is reason for the DEIR’s failure and requirement for recirculation.

A key implicit objective of the VCBR Project, well masked by the DEIR, is Valero’s 
apparent intent to provide flexibility in determining transport “options” for importing 
North American-sourced crudes. For example: marine importation of Canadian tar sands 
at the Valero port could foreseeably become possible if marine delivery – whether from 
inland port terminals by barge, or tankers down the West Coast – is made possible in the 
immediate or near future. According to various industry sources, tar sands crudes are 
currently more difficult to access by rail, although more options for tanker and barge 
delivery may soon be opening up on the West Coast.33

Whether and how Valero could access tar sands is an option that needs to be discussed in 
the DEIR since such an option is possible under the framework of the VCBR Project. 
However, any increase in marine vessel deliveries to the Refinery of any raw materials for 
processing would upset DEIR evaluations for GHG reductions given the DEIR’s claim of 
an 81% reduction of ship deliveries owing to Project substitution of crude deliveries by 
rail for equivalent volumes.  

For whatever reason the Applicant has chosen not to discuss acquiring tar sands at this 
time under the Project, the DEIR must discuss the impacts of foreseeable changes in crude 
imports should factors of crude price, accessibility and availability change to Valero’s 
advantage. Since such changes are highly plausible, the DEIR must identify and 
characterize the foreseeable risks and impacts posed by transport of tar sands by marine 
vessel, rail or pipeline and discuss these comparatively. Similarly, the DEIR must identify, 
characterize and explain the “extra processing” requirements for tar sands, for example, a 
requirement for greater amounts of hydrogen than for conventional crudes. 

                                                           
33 Savage Services.com “Tesoro and Savage Announce Joint Venture to Construct and Operate Crude-by-
Rail Unloading and Marine Loading Facility at Port of Vancouver USA. April 22, 2013 
http://www.savageservices.com/pressroom/Tesoro and Savage Announce Joint Venture for Port of 
Vancouver Crude by Rail Project.html 
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A revised DEIR would have to disclose that changes in percentages and volumes of crudes 
imported by marine vessel would change estimates for GHG reductions. GHG calculations 
would have to be based on sound information and statistics, with current baselines, actual 
volumes of crude currently imported by marine vessel, etc., including the actual number of 
marine vessels (small or large tankers) that currently deliver crude to Valero. 

The full spectrum of transport options available to the Applicant under conditions of the 
Project would mean that the limited comparison of GHG emissions from marine vessels 
and trains doesn’t account accurately for GHG, since size of ships and volumes 
transported would have to be factored, let alone, the actual distances traveled to crude 
sources by either trains or marine vessels overall. 

What the DEIR avoids discussing is the document’s Achilles heel, an expression of the 
industry’s mortality, its inevitable, continued decline now in a domestic “last bloom” 
phase: The DEIR does not explore the industry-wide vulnerability around critical 
assessments (skepticism) concerning future continued availability over time of currently 
available and favorably discounted North Dakota’s Bakken oil or Canadian tar sands. Oil 
industry suppliers are aware of the fragile economics and “market forces” surrounding the 
current North Dakota “glut” of Bakken oil. Those pressures are widely accounted for in 
such mainstream media sources as the Wall St. Journal, Bloomberg News and Financial 
Post as well as many other industry watchdog sites online such as Carbon Tracker, which 
advises oil industry investors of the inherent risks they take given prospects for “stranded 
assets” – oil left in the ground for reasons of rising capital costs for extraction, 
development, exploration, etc.34 The Benicia Independent, (Beniciaindependent.com) 
provides an excellent independent online resource for local residents and regional 
neighbors seeking up-to-date information published by major media on national, state and 
regional crude-by-rail issues. Such sources provide missing background for evaluating the 
Project and its viability over time.35

The number of ships that the Project would be replacing is not stated. Why?
The fact that we cannot trust the method by which the GHG reductions were calculated in 
the first place doesn’t preclude considering the larger question of whether there could be 
increases in GHG emissions if more marine vessels and fewer trains were deployed to 
deliver North American-sourced crude to the Refinery sometime in the near future. 

                                                           
34 Carbon Tracker: Unburnable carbon 2013: Wasted capital and stranded assets .  
http://www.carbontracker.org/site/wastedcapital
Oil Change International; http://priceofoil.org/
    Ceres, Boston MA Oct. 24 2013 – “Investors ask fossil fuel companies to assess how business plans 
fare in low-carbon future. https://www.ceres.org/press/press-releases/investors-ask-fossil-fuel-
companies-to-assess-how-business-plans-fare-in-low-carbon-
future?gclid=CNyF9ZrwxsACFRFcfgodcYMAIA
   ASPO International/peakoil.net  Association for the Study of Peak Oil, Sept 2 2014.  
http://www.peakoil.net/headline-news/clouds-on-the-horizon-for-fracking-companies
Post Carbon Institute, Jan 12, 2014  http://www.postcarbon.org/blog-post/2042660-shale-gas-peak-oil-and-
our
35 Wall St. Daily, WSJ; Adapting to the Shriveling Oil Market. Sept. 5, 2014 
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Considering the fragility and on-going volatility of oil markets and contradictory 
estimations for shale reserves’ potential asset recovery and the continuance of current 
favorable pricing, perhaps Valero doesn’t look beyond a few years.  However, these 
“beyond CEQA” economic considerations are implicit in Project Objectives and would 
likely color projections for determining an estimate of the Valero CBR Project lifespan as 
well as near-term and future Project-related environmental impacts and risks to public 
safety and public health. (see this Response, Section 2, Subsection 6) 

a.) What is the Project’s lifespan? A project’s timeframe, beyond construction phases, is
a typical CEQA topic for development projects of a magnitude that would foreseeably 
result in serious adverse and significant impacts, which may increase cumulatively over 
time. The DEIR curiously omits any discussion of the Applicant’s expectations for the 
Project’s operational “life” or duration. Why is this? The DEIR nowhere references the 
topic, yet specific questions are posed by Scoping Comments about the Project’s intended 
life-span.36 There is no reason that the Applicant’s aim to enhance “options” for transport 
and processing should prevent or proscribe DEIR discussion of the Project’s operational 
life-span. 

The regulatory framework for the Project is in the midst of major rule changes expected 
within the first two years of the Project’s proposed construction. Those changes in 
requirements would likely affect DEIR estimates and evaluations of impacts during initial 
years of operation. (see this Response, Section 2, Subsection 3) 

To evaluate the full scope of the Project’s effects, decision-makers and the public need to 
know the Project’s projected life-span to enable evaluation of the amount of added 
cumulative daily risks to safety and public health posed over a given time by the “Project 
impacts + Refinery impacts” that the community would endure given that the likelihood of 
serious consequences to public health and safety (Refinery processing accidents, 
emissions increases and rail accidents) would also foreseeably increase and accrue over 
time, as well as risks and dangers of spills in Sulphur Springs Creek and Suisun Marsh 
that would also affect Suisun Bay. 

b.) The procedures for off-loading crude from 50 tank cars is described in such a way as to 
seem “risk free.” [Project Description, 3.4.2.1] Especially given the proximity of the crude 
offloading rail racks to Refinery storage tanks (just above the terminal to the west) and to 
Sulphur Springs Creek, (immediately beyond the terminal and Refinery fenceline to the 
east), it is disconcerting that there is no particular description of potentially serious 
accidents and the possible degrees of their severity, should Bakken or tar sands be spilled, 
let alone, if a “Bakken fire” occurs at or near the Refinery in a major derailment scenario. 
(see this Response, Section 2, Subsection 9) 

The Draft Report must address a foreseeable credible “worst case” scenario that would 
take place in the Industrial Park, for the sake of public protection and emergency planning. 
The DEIR describes that the berm constructed to catch potential spills at the proposed rail 

                                                           
36 See Scoping Report – pages 638, 608, 622, 857 – where the question of the Project lifespan is raised 
in comments on the IS/MND and is of obvious concern.
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off-loading terminal on Refinery property would be constructed to contain about 1-1/2 
tank cars of crude spilled. If there were to be more tank cars involved in the vicinity of the 
terminal, severe impacts to Sulphur Springs Creek could occur. There is currently no gate 
installed (as was historically true) that would possibly prevent spilled volumes of oil from 
flowing into Suisun Bay. Wildlife inhabits the area and fish, frogs and other critters 
wander “up stream” toward the area of the proposed rail terminal. The DEIR must 
estimate the risk without underestimating the spillage (or fire and explosion) possible. 

c.) About crude quality: The DEIR’s discussions on the subject of the crude slate’s 
optimal “blend” characteristics do not account for the array of other chemical constituents 
of those imported crudes that could potentially affect processing, increase emissions and 
risk increased corrosion, accidents and fires.37 Claiming federal protection for Valero’s 
proprietary trade secrets concerning chemical constituents (“qualities”) of crudes that 
would likely be imported by the Project, the DEIR limits and/or avoids disclosure of 
specific information on qualities of available domestic and Canadian crudes. Yet such 
pertinent information can be found in the public domain online and is, therefore, “no 
secret.”38 The DEIR’s avoidance of any specifics that would bear on impact analysis 
points to a primary defect: the Draft Report cannot be considered sufficiently complete as 
CEQA requires for public understanding of the full extent of Project operations and the 
nature and severity of its potential impacts. 

It is published information that other regional refiners are currently processing Bakken oil 
and Canadian tar sands.  

The pretense that the DEIR maintains about trade secret protections only adds to the 
deceptions of the Project Description. Bakken and tar sands must be discussed in regard 
their specific properties, especially considering that the percentages of each crude included 
in the daily throughput could increase variably. 

The DEIR’s claim that information regarding a specific crude’s characteristics is
proprietary business information protected under trade secret law, is confirmed by the
SJM McGovern Report, which was submitted directly to the City and dated June 11, 2014, 
by Dr. Stephen J. McGovern, PE,. The McGovern Report is reproduced in Appendix K. 
The Report and the DEIR’s reasons for non-disclosure of crude qualities rest erroneously 

                                                           
37 See Phyllis Fox Report on the IS/MND; also Ms. Fox’s Comment Letter on the Valero CBR Project 
DEIR. 
Appendix B. CD ONLY  “Scoping Report;” scroll down until it is located. The Report was not submitted 
as part of Scoping, so it should be relocated to its own Appendix in a revised DEIR.
38 Examples: for tar sands “Cold Lake” Material Safety Data Sheet: msdsonline.com 
https://msdsmanagement.msdsonline.com/pdf/?libraryID=HTT725&pageID=3&nw=true&autoOpen=false. Also, 
from Crudemonitor.ca.  Characteristics of Bakken oil can be found in Congressional Research Services 
“Crude Oil Properties Relevant to Rail Transport Safety: In Brief, Feb. 18, 2014; 
https://www.hsdl.org/?view&did=751042. Also, WSJ, “Bakken Shale Oil Carries High Combustion Risk” 
Feb.23 2014, http://online.wsj.com/news/articles/SB10001424052702304834704579401353579548592.
Also, Crude Oil Material Safety Data Sheets, “Bakken Crude Oil” from Keystone XL Pipleine Project doc, 
“Appendix Q.”  http://keystonepipeline-xl.state.gov/documents/organization/221243.pdf;
also MSDSonline.com; https://msdsmanagement.msdsonline.com/msdsonline-
search/?SearchTerm=BAKKEN+CRUDE+OIL&SearchSuggestID=0&ReturnNarrowResults=true&NarrowFil
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on federal trade secret law, which the Applicant states protects the corporation’s 
competitive edge in the market. Yet this withholding denies the public specific 
information that would give insight into the degree of difference represented by 
unconventional oils being sourced from domestic shale formations and Canadian tar sands 
that would be relevant to evaluations of risks, public health and public safety hazards and 
threats to the environment resulting from spills and/or fires and explosions, either during 
transport, offloading, storage or during Refinery processing. 

Valero management has publicly spoken of the feasibility of blending and processing a 
variety of North American-sourced crudes. As listed in the DEIR, [Table 3-1, Available 
North American Crudes] there are 38 crudes that could be imported that Valero insists 
would be able to “fit” into their daily blends’ “range” of API Specific Gravity and TAN 
that would match the current configuration of the Refinery. Of the 38 listed, only 6 are 
from the U.S., including Bakken oil from North Dakota’s Bakken shale formation and 
Texas’ Eagle Ford, also extracted from shale rock.  Both of these crudes, termed “light 
tight oil” by the industry, are right now abundantly available. At this time, Bakken is said 
to be favorably priced (or discounted) relative to other domestic sources. In various public 
statements, Valero has admitted that Bakken oil is a very likely choice for import under 
the Project, and the DEIR says the same. Given its relative pricing advantage, availability 
and accessibility by rail, what’s left for the DEIR not to say about Valero’s intent to access 
and process Bakken – the date at which the VCBR Project would be said to be able to 
begin to receive deliveries? 

However, among the 38 crudes named in Table 3-1, there are 22 from Canada – much
heavier and “dirtier” varieties developed from Western Canada’s tar sands deposits, those 
crudes generically called “tar sands.” All tar sands crudes, such types as Western Canada 
Select or Cold Lake, are “developed” oils, e.g. created by taking very heavy, metals-laden, 
tar-like viscous bitumen derived from Alberta’s vast tar sands deposits and mixing it with 
other lighter liquid petroleum products, thus involving a secondary “upgrading” process to 
liquefy the bitumen enough to allow it to flow for transport via pipelines, railcars or 
marine vessels for delivery to refiners.39 Known chemical constituents of various tar sands 
dilbits besides great amounts of sulfur are toxic heavy metals including arsenic, cadmium, 
nickel, vanadium and lead. 

The DEIR avoids discussion of tar sands almost completely, despite the fact that 
under the Project’s built-in flexibility for transport options and the indefinite Project 
timeframe, importing tar sands could certainly become a live “option” even within a 
year of Project construction that would provide for rail imports.  

The VCBR DEIR refers to objectives of the Valero Improvement Project, permitted in 
2003, that were described in the VIP DEIR of 2002, which sought to maximize flexibility 

                                                           
39 “Tar Sands: Dirty Oil and the Future of a Continent,” Andrew Nikiforuk, 2010; David Suzuki 
Foundation; a highly informative resource on tar sands mining and its consequences from Canada’s 
preeminent investigative journalist living in Calgary. 
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to allow for processing “crude blends that are heavier and more sour than previous blends, 
reduce the use of gas oil as a feedstock, and increase the maximum crude oil throughput.” 
[Project Description, 3.3.2.1. Crude Oil Processing, p. 3-12]. This statement invites the 
inference that given other factors, Canadian tar sands would likely be imported by the 
Project sooner or later, as the Goodman Group projected in comments submitted on the 
Initial Study in 2013.40

 However, the DEIR sows confusion regarding the range of “flexibility” the Project allows 
and what risks such flexibility portends for both rail transport and processing of “likely 
crudes” to be imported. Foreseeable operational effects on public safety and health, both 
locally and regionally, potentially pose substantial risks to humans, wildlife, air quality, 
sensitive lands and waters and the climate owing to Project operations, whether in the 
immediate months of construction and post construction, and thereafter, over time.  

The DEIR shows on several graphs the ranges of weight and sulfur content of crudes that 
the Refinery is configured to process and has been historically delivered, and also all 
others available on the West Coast to refiners and their locations on the “sweet to sour” 
graph scale. In the second figure, North American crudes that are available by rail are 
shown on a similarly scaled graph. It appears from a reading of both graphs that Valero is 
able to make crudes that lie “outside” the range of their optimal feedstock blend “fit” into 
it, since, according to the graph, the Refinery has taken delivery of a number of crudes 
sourced “outside the blend box.” [ Figure 3-9 West Coast Crude Deliveries Compared to 
Valero’s Typical Crudes and Blended Crude Feedstock Capability; Project Description 
3.3.2.2. Crude Feedstocks, p. 3-12; and also, Figure 3 -11 West Coast Crude Deliveries 
and Samples of Crudes Available by Rail; Project Description, 3.5 Future Crude Oil 
Feedstock, p.3-24]  

Under the Project, therefore, it is possible that by a careful balancing of qualities, “very 
sweet to very sour” and “very light to very heavy,” Valero would be able to process nearly 
all or any one of the available North American-sourced crudes that they consider “price-
advantaged” and that are “available” and accessible.” The DEIR claims, without evidence, 
that the only constraint on processing much heavier or very light oils is that in blending 
them, the general “average weight and sulfur content of Valero’s crude feedstocks over 
any given amount of time must remain relatively constant.” [Project Description, 3.5 
Future Crude Oil Feedstock, p. 3-22].  

Other variables mentioned by the DEIR’s Project Description that would influence 
Valero’s choice of crudes are implicit in Project Objectives; but those listed are 
“externalities” to a CEQA review: accessibility, availability, price, market conditions, end 
products desired. Yet if weight and sulfur content are considered the only, and very 
manageable, key chemical processing factors determining choices of domestic and 
Canadian sourced crudes for their optimal “blend” range, then the other “external” 
variables become the most important to Valero in making their decisions about crude 
imports. Valero made it clear in their official presentations that even crudes with 
extreme API Specific Gravity and TAN can be considered “manageable” if blended with 

                                                           
40 Goodman Group Report, DEIR, CD ONLY. Appendix B. Scoping Report 
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other mitigating ingredients, so that crudes at the outer ranges of characteristics “sweet to 
sour” can be made to fit into their crude slate “blend.” Thus, it can be inferred that, within 
the Project framework, since crude deliveries could be made by one or another transport 
option in the future (rail, marine vessel, pipeline), the “quality” factors most important to 
Valero in choosing crudes to be imported, must be accessibility and price per barrel.

Why doesn’t the DEIR make this clear? The DEIR points out that the Refinery operations 
are “so complex” that a mathematical model is used “to determine the most profitable 
operating strategy.” The general description goes on to list variable “inputs” to the model, 
including existing “configuration and constraints of the refinery, crudes available, market 
demands, product prices and product specifications.” [3.Project Description, 3.3.1.3 
Refinery Optimization, p. 3-10] 

Reflected in the VCBR DEIR, the VIP’s key Objectives were then, and now, remain:  

“ . . . to provide ability to process lower grades of raw material” and “provide greater 
flexibility in refinery operations” [VIP DEIR Oct. 2002, Project Objectives and 
Components, p.3-3].  

The VIP DEIR also states,  

“The VIP changes would allow the refinery to purchase and process additional 
volumes of lower-grade raw materials (crude oils and gas oils). In general terms, the 
refinery would be able to increase this percentage to about 60%, raising the average 
sulfur content of the imported raw materials from current levels of about 1 – 1.5% up 
to future levels of about 2 – 2.5%. With the increase in maximum crude rate, there 
would also be an opportunity for the refinery to reduce processing of gas oil when 
economics favor the substitution of crude oil.”  [VIP DEIR, 3.4.2 Feed Stock 
Discussion, p 3-20] 

The ramifying effects of the level of flexibility provided by VIP that the currently 
proposed VCBR Project reflects are not discussed in the DEIR with regard to public safety 
and public health risks and impacts that would be foreseeable and occur over an indefinite 
time into the future. 

Thus, on face, these several statements drawn from the VIP DEIR reflect the importance 
Valero continues to place on maximizing flexibility for processing a variety of lower 
quality raw materials including more varieties of both heavy sour crudes, as well as even 
lighter, sweeter crudes than Alaska North Slope crude. (VIP ostensibly retooled the 
Refinery to accommodate a greater variety of heavy sulfur-laden crudes, since the 
Refinery had originally been built and configured to process then readily available 
Alaskan crude).  

d.) At the July 10th 2014 Planning Commission hearing, expert counsel for the City of 
Benicia, M. Bradley Hogin suggestively described why the actual sources of crude that 
would be imported by rail and their specific characteristics would constitute elements of 
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Valero’s proprietary crude slate “blend” and would therefore be protected under federal 
trade secret law. He proceeded to liken the delicate balance of a crude slate’s ingredients 
to that of a proprietary “Gary Denko” recipe, which he mentioned might include such 
delicacies as “sliced mushrooms and cream sauce.” His meteoric leap into metaphor did 
not yield an apt equivalent, but a startling affront to public sensibilities: Valero’s daily
165,000 barrel-a-day permitted annual average throughput “sweet-sour blend” is neither 
edible, enjoyable, nor good for public health.  Instead, it would be “inhaled” – in nasty, 
chronic, invisible low-level synergistic daily doses of toxic gases – by local residents and 
those “downwind.” Thus, Mr. Hogin’s poetic effort to make crude ingredients seem 
benign, if not sublime, didn’t meet the test of reality, although his comparison could 
support the fantasy of a Denko dining experience. In any case, he made his point that the 
public has no current right to know, or way to know, under federal law what particularly 
blended poisons a changing crude slate recipe would hold for our community and Bay 
region. We found Mr. Hogin’s comments inaccurate, demeaning and without concern for 
public health. 

All things considered, Mr. Hogin gave a more vivid picture than the DEIR of 
“confidential” business information’s dampening effects on the public’s right to know. He 
also cited the limiting effect of federal Preemption on regional and state jurisdictions’ 
authority to condition rail activity for any reason. Speaking to the constraints Preemption 
imposed on the DEIR’s accounting of Project effects from transporting crude by rail, he 
seemed to double down on what he considered the irrelevance of CEQA, such that the 
omissions of fact in the DEIR’s discourses on impacts are made to seem artifacts of legal 
constraints, thus making it hard to discern from the DEIR’s descriptions whether there was 
much danger at all owing to the delivery by rail of Bakken oil or tar sands to the Refinery, 
or indeed, owing to the processing of such extreme crudes as Bakken or tar sands that over 
time could constitute the primary ingredients of Valero’s throughput.

The DEIR quotes Valero management’s more recent statement, made in 2013, that they 
intend to import “North American crudes [that] will be ‘Alaska North Slope (ANS) look-
alikes or sweeter.” [3.5 - Future Crude Oil Feedstock, p.3-22 -24]. Yet the DEIR qualifies 
that assertion, continuing:

“Valero selects crudes based on a range of variables that can change over time. 
Thus, the project could foreseeably result in Valero’s purchase of any of the crudes 
listed [in Table 3-1] as well as others that might become available.” [p.3-24].  

The DEIR hedges on the subject of which crudes Valero would likely import, pointing to 
38 different North American crudes that could be candidates. Yet, Valero’s spoken intent 
to go after ANS “look-alikes,” effectively suggests that Bakken oil, which is currently 
readily available, rail-accessible and discounted, is the “sure bet” for import under the 
Project, and the DEIR should say so.  

The DEIR avoids use of the term “lower quality” to define the possible crudes intended 
for import. However, from the various limited DEIR descriptions, a reader can interpret 
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that Bakken oil, while “sweeter” than Alaskan crude, must have less desirable chemical 
qualities if indeed it is considered a “lower quality raw material.” 

Valero’s intention now of seeking available domestic crudes that are “ANS look-alikes or 
sweeter” suggests that the options in constant play that primarily drive decisions are price 
advantage, availability and accessibility. The DEIR does not otherwise explain the 
Applicant’s intent to go after “even sweeter” Bakken. 

What other characteristics define a crude’s chemical qualities? What makes Bakken oil a 
“lower grade raw material?” What are typical effects of processing extra light tight oil? If 
it is so desirably “sweet” like an ANS crude, why is Bakken shown in Figure 3-11West 
Coast Crude Deliveries and Sample of Crudes Available By Rail [p.3-24] to be outside 
Valero’s optimal feedstock “blend box?” Is there such a thing as a crude “too sweet” to 
handle without other crudes added? If so, why? What is the breaking point expressed as a 
percentage of a crude feedstock at which the Refinery can safely process Bakken oil or 
“ANS look-alikes” such that VOC emissions would not exceed current baselines for those 
emissions (as opposed to previous permitted limits)?  

The over-generalized comparison of similarities between ANS crude and “Alaska look-
alikes” obscures the particular differences among domestically sourced “sweeter crudes” 
(Bakken or Eagle Ford, etc.) and conventional Alaska crude. 

The DEIR repeats its claim, without evidence, that because there would be no changes to 
their crude slate blend’s “range” (scale from light to heavy, sweet to sour) there would be 
no increases in emissions resulting from processing either ANS look-alikes or very heavy 
tar sands crudes or a balance of both. In any case, we are reminded again that emissions 
wouldn’t be allowed to exceed threshold levels set by VIP permitting in 2003, albeit this
“promise” gives ample room for acute accidental releases not monitored by the Bay Area 
Air District that exceed permitted thresholds. The DEIR does not explain this, or that the 
District relies on emissions “averaging” (no emission spikes accounted for nor those days 
when maximum permitted throughput capacity– 185,000 barrels per day – is reached.) 

There’s no doubt that Valero aims to import Bakken, despite the DEIR’s deflections. The 
DEIR preparers’ attempt to withhold as “trade secret” the oil’s specific name of the 
intended “likely ANS-like sweet domestic oil to be imported” is an insult to the public, 
which is alarmed by the recent history of derailments with fiery explosions of Bakken that 
have drawn public concern and outcry from every corner of the land among the millions of 
people living near rail lines who are now daily exposed to the extraordinary hazard that 
those Bakken loaded 100 car unit trains represent.   

The DEIR does not address specific effects of processing Bakken or consider what other 
sources describe as its comparability to gasoline.41 Some sources in North Dakota say 
Bakken could be characterized as resembling a natural-occurring gasoline. Does the 
method of extraction of Bakken – hydraulic fracturing – potentially affect Bakken’s 

                                                           
41 “Oil by Rail Safety in California: Preliminary Findings and Recommendations,” Report of the State of 
California Interagency Rail Safety Working Group, June 10, 2014. 
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quality at the time of its extraction? During transport over long hauls by rail? Chemicals 
associated to those “fracking” methods have been discussed as impacting crude quality. 
The DEIR must at least identify these potentialities, even if “fracking” chemicals are 
deemed proprietary by the industry.  

In addition there is much discussion at federal DOT levels of the problem of Bakken’s 
highly volatile “light end” gases including benzene, propane, butane, methane, and highly 
corrosive hydrogen sulfide (H2S), a dangerous neurotoxin and life-threatening gas, having 
a characteristic “rotten egg smell” that in very acute direct exposure conditions  –
exposure doses registered in very low parts per billion – can cause unconsciousness in a 
matter of minutes. Chronic low-level exposures “at a distance” over time to H2S have been 
studied by CAL-EPA’s Office of Environmental Health Hazard Assessment [OEHHA]. 
Those studies show serious public health impacts and impairments suffered from chronic 
H2S exposures.42

What are the unique qualities that have earned Bakken the qualifiers, “unconventional,” 
“extreme” and “imminent hazard?”43 What are effects of Bakken’s extraction methods?44

When and why are Bakken’s “light end” gases a problem?45 Bakken’s changing 
conditions under pressure during rail transport?46 What are the potential effects of 
Bakken’s particular characteristics during processing?47 What are the dangers left behind 
at Bakken’s sources?48

 
A debate in the industry, among crude suppliers and rail companies, is ongoing about 
recommendations to de-gasify Bakken at the wellhead – e.g., strip out natural gas liquids –
before the oil is loaded into tanker cars. Degasification is discussed as a means to prevent 
the kinds of catastrophic explosions that have occurred since July 6, 2013, at Lac 
Mégantic, Quebec, where a Bakken-loaded train’s fireball during a derailment in the 
town’s center instantly incinerated 47 people, destroyed more than 30 buildings and 

                                                           
42 OEHHA, Chronic Toxicity Summary, Hydrogen Sulfide,CAS registry number: 7783-06-4 
43 http://www.dot.gov/briefing-room/emergency-order U.S. Dept. of Transportation: Emergency Order 
Docket No. DOT-OST-2014-0067, updated May 7 2014. 
44 National Geographic, “North Dakota’s Salty Fracked Wells Drink More Water to Keep Oil Flowing”  
November,11, 2013, http://news.nationalgeographic.com/news/energy/2013/11/131111-north-
dakota-wells-maintenance-water/ 
45 Wall St. Journal, “North Dakota Fracking; Behind the Oil-Train Explosions: Volatile Gases Aren’t 
Removed from Bakken Shale Crude; ‘The Regulations are Silent.”  July 2, 2014.  
http://online.wsj.com/articles/north-dakota-fracking-behind-the-oil-train-explosions-1404761720 
46 Dangerous Goods Transport Consulting Inc; submission on behalf of American Fuel and Chemical 
Manufacturers to USS Dept. of Transportation, May 14, 2014: A survey of Bakken Crude Oil 
Characteristics Assembled for the US Dept. of Transportation.” 
47 Hydrocarbon Processing: Processing shale oils in FCC: Challenges and Opportunities, Sept 1, 2013; 
http://www.hydrocarbonprocessing.com/Article/3250397/Processing-shale-oils-in-FCC-Challenges-and-
opportunities.html
48 Bloomberg Businessweek ,“Radioactive Waste Booms With Oil as U.S. States Weigh Rules,” April 16, 
2014 
http://www.businessweek.com/news/2014-04-15/radioactive-waste-booms-with-oil-as-new-rules-
mulled
Second radioactive oil wastesite found in North Dakota. AlJazeera. April 25, 2014  
http://america.aljazeera.com/articles/2014/4/25/radioactive-wastedakota.html 
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spilled 1.6 million gallons of oil into the surrounding soils and Chaudiére River. Since Lac 
Mégantic, five more catastrophic derailments involving Bakken explosions in less than 
one year alone earned Bakken-loaded crude unit trains the widely used moniker “Bakken 
bomb trains.”49

The Lac Mégantic catastrophic derailment was partly owing to human error; but other key 
factors were the gases vaporizing under pressure that self-ignited and exploded inside 
DOT-111 tank cars during derailment. The CPC-1232 tank cars that the Applicant has 
promised voluntarily to purchase or lease for the Project have not proven safer for 
prevention of similar catastrophic explosions involving Bakken. The Lynchburg VA crude 
train derailment and explosion, April 30, 2014, involved Bakken-loaded 1232s.50 [see this 
Response, Section 8] 

Degasification is not yet a requirement of North Dakota’s Bakken producers. Texas 
requires producers of oil from shale in the Permian Basin and elsewhere to degasify oil 
before shipment by pipeline and rail. The DEIR must account for conditions at the well-
head, whether or not degasification has occurred, for rail shipments of Bakken destined for 
Benicia and the Valero Refinery. 

Potential and cumulative indirect and direct impacts that could adversely affect our local 
community and environs and those “uprail” and “downwind” resulting from the transport,
storage and processing of Bakken and tar sands cannot be fairly estimated or accurately 
evaluated without specific information, which cannot be found in the Draft Report.  

e.) The varied chemical makeups of particular unconventional crudes matter: constituents 
may include increased concentrations of volatile organic compounds [VOCs] – gases 
including benzene, propane, methane, butane and hydrogen sulfide – and/or heavy metals 
including carcinogenic cadmium, arsenic, nickel and lead, which US-EPA identifies as a 
neurotoxin with no safe limit of exposure and California law strictly regulates.  

Such analysis of likely effects of the qualities of Bakken and/or tar sands crudes on 
refining process impacts was submitted to the City of Benicia in the Phyllis Fox Report. 
The Fox Report51 addressed likely emissions increases and other risks that would result 
from future changes to the Refinery’s crude slate blend.

                                                           
49 Wall St. Journal, “North Dakota Fracking; Behind the Oil-Train Explosions: Volatile Gases Aren’t 
Removed from Bakken Shale Crude; ‘The Regulations are Silent.”  July 2, 2014.  
http://online.wsj.com/articles/north-dakota-fracking-behind-the-oil-train-explosions-1404761720 
Desmogblog.com  Oil Industry Study Claiming Bakken Crude Safe Contains a Whopper of a Disclaimer.  
Aug 14, 2014 
50 Sightline Daily – “New “Safer” Tank Cars Were Involved in Lynchburg, VA, Oil Train Fire.” May 1, 2014 
http://daily.sightline.org/2014/05/01/new-safer-tank-cars-were-involved-in-the-lynchburg-oil-train-fire/
Excellent aerial footage, taken by a drone, surveys the entire train and trackage involved in the 
derailment. 
51 See Phyllis Fox Report on the IS/MND; also Ms. Fox’s Comment Letter on the Valero CBR Project DEIR 
Appendix B. CD ONLY  “Scoping Report;” scroll down until it is located. The Report was not submitted 
as part of Scoping, so it should be relocated to its own Appendix in a revised DEIR. 
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f.) Tar sands crudes present a host of different transport and processing issues, raising 
prospects for increased air emissions including fine particulate matter PM2.5, more 
accidents due to higher levels of corrosive sulfur, and more petroleum coke production. 
PM2.5 pollution would increase from transport and off-loading operations at the Valero 
petcoke marine terminal at the Port of Benicia.52

The Project Description does not identify any specific requirements for processing 
“heavier crudes” other than saying it takes “more processing.” [our italics for emphasis]. 

“As a general rule heavier crudes require more processing than light crudes, and sour 
crudes require more processing than sweet crudes.” [3.Project Description; 3.3.1.1 
Types of Crude Oil, p.3-8] 

What constitutes “more processing?” Why does heavier crude require “more processing?” 
Is more hydrogen required for processing tar sands? If so, why? 

In responding to public concerns about whether the Project would import and process tar 
sands, Valero managers have responded in recent presentations by comparing Canadian 
“oil sands” crudes to very heavy “San Joaquin” crude, which is delivered to the Refinery 
via pipeline from the San Joaquin Valley. The over-generalization of their similarities 
relative to weight and sulfur content, without any further amplification of those crudes’
other chemical differences, has an equalizing effect, such that it might be assumed from 
Valero’s comparisons or DEIR generalized discussions, that it would make little actual 
difference at the Refinery whether they were processing San Joaquin or tar sands crudes.  
Do tar sands crudes require more processing than San Joaquin crude, and if so, for what 
reason? 

The equalizing effect via general comparison doesn’t do justice to the range of particular 
concerns expressed in dissenting evaluations found elsewhere and submitted to the City of 
Benicia as official comments on the IS/MND and current DEIR by the Natural Resource 
Defense Council and Dr. Phyllis Fox53 and other comment letters submitted on the 
IS/MND and for Scoping. 

Thus the DEIR limits by generalized, inaccurate comparisons any real discussion of 
specific chemical qualities of crudes intended for import that could be a factor in 
increasing processing emissions and/or Refinery releases and accidents. Discussion level 
is reduced to the most elementary scales and ranges of weight and sulfur content: “light to 
heavy” and “sweet to sour.” [Project Description, 3.3. The Existing Refinery – various 
sections; also Appendices C.1 and C.2].  

                                                           
52 NRDC http://www.nrdc.org/energy/tar-sands-health-effects.asp ; also, NRDC Comment Letter, 
dated July 1, 2013, on the IS/MND, citing Phyllis Fox Report. , PhD. PE Consulting Engineer: Comment 
on Initial Study/Mitigated Negative Declaration for Valero Crude By Rail Project, July 1, 2013 {DEIR 
Scoping Report page 558]; also, “Tar Sands: Dirty Oil and the Future of a Continent,” Andrew Nikiforuk, 
2010; David Suzuki Foundation. A complete resource on tar sands from Canada’s preeminent 
investigative journalist living in Calgary. 
 
53 Ibid. 
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g.) No other particular chemical qualities are identified that would be pertinent to 
evaluations of risks pertaining to a changed crude slate, whose percentages of “North 
American-sourced crudes” are very likely to increase incrementally over time if domestic 
and Canadian crudes remain price-advantaged. Such potential and foreseeable “crude 
creep” – proportional changes to the crude slate from import and use of greater amounts of 
Bakken and/or tar sands and other similar unconventional domestic and Canadian-sourced 
crudes – is not discussed in the DEIR, yet the issue is hugely relevant to impact analyses. 
The Phyllis Fox Report and various comment letters on both the IS/MND and Scoping 
discussed this problem.54

On the contrary, the DEIR insists, without substantiation, that there will be no change in 
the crude slate by claiming that if the relative weight and sulfur contents of the crudes 
processed are blended to be within the Refinery’s optimum range for those two properties, 
then emissions would not change. However, the DEIR adds the caveat that emissions 
levels would be kept below their permitted levels established under VIP in 2003. This 
does not mean that actual emission levels would not exceed current emissions levels 
which could be lower than the 2003 originally permitted levels. 

h.) About “permitted” baselines and “current” baselines for reporting emissions levels:
The DEIR fails to make clear the discrepancies possible between emissions reporting 
under formerly established “permitted levels” and emissions reporting under current 
baseline conditions. This complicates a reader’s ability to judge statements about whether 
emissions would or would not increase as a result of processing tar sands or Bakken. 
The DEIR remains silent on tar sands generally. Appendix C.1 [Areas of Controversy –
Potential Air Quality Impacts from Increased Use of Heavy Canadian Crudes], prepared 
by ESA, attempts to ward off public concern about effects of processing tar sands. 
However, Appendix C.1 adds nothing to what was said in the DEIR’s Project Description: 

“The City has considered this issue carefully, and reached the following conclusions: 

(1) There is no reason to believe that, if the Project is approved, Valero would be 
more likely to purchase heavy Canadian crudes than any number of other North 
American crudes that are lighter and/or sweeter; 
(2) Even if Valero were to purchase large amounts of heavy sour Canadian crudes 
as a result of the Project, this would not cause an increase in refinery emissions 
because Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before processing them; and 
(3) Even if refinery emissions were to increase based on Valero’s purchase of 
heavy sour Canadian crudes, any such emissions increases would properly be 
considered part of the baseline because the baseline includes of the full scope of 
operations allowed under existing permits that were issued based upon prior CEQA 
review.” [Appendix C.1 C.1-1]

                                                           
54 NRDC letter; Phyllis Fox Report; Bardet and Beutel comment letters. 
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The important caveat in (3) is repeated: 

“Finally, even if one assumed that Valero will purchase 70,000 barrels per day of 
heavy sour Canadian crude, and the crude blend processed became substantially 
heavier and more sulfurous, the resulting increase in emissions would be within the 
baseline for operational air quality impacts.” [Appendix C. C.1-1]

Appendix C.2 [Areas of Controversy –Potential Air Quality Impacts From Increased Use 
of Light Sweet Crudes] basically repeats, and adds nothing of substance to, what has 
already been said on the subject of light sweet ANS-look alikes, e.g. Bakken. The DEIR 
assumes there would be no changes in the range of weight and sulfur for the crude slate 
blend, so that nothing would change with regard to emissions. This is again an 
unsubstantiated claim which leans heavily on the use of the outdated (previous) VIP 
permitting limit from 2003. What proof is there that there would be no emissions increases 
above the permitted VIP levels?  

The DEIR gives the reader no information about current daily throughput volume, which 
is a major factor in estimating emissions levels. At what daily average volume throughput 
is the Refinery currently processing? If that figure is below the annual average daily 
throughput permitted of 165,000 barrels per day, by what percentage below? In the last 
year or two, has throughput volume processed ever reached the maximum permitted 
amount allowable on any given day of 185,000 barrels per day? If so, for how many days 
in 2012 and 2013? 

i.) The baseline permitting level referred to in Appendix C-1 is the emissions level 
allowed by the Valero Improvement Project permit issued in 2003 by the Bay Area Air 
Quality Management District [Air District]. According to the current regulatory regime, 
this means that, when processing either or both tar sands or Bakken, if daily production 
levels at some time in the near future (after implementation of the Project) did not meet 
the permitted daily annual averaged maximum of 165,000 barrels per day, even if actual 
emissions were to increase resulting from processing those crudes, those emissions may 
not rise to the level permitted in 2003 under VIP, (e.g., at the permitted average maximum 
daily production level).  

The DEIR offers minimal explanation to help the public understand that under existing 
regulatory rules for emissions reporting and permitting, it’s possible that actual emissions 
resulting from processing tar sands (and/or Bakken) may in fact increase relative to a 
current baseline of existing emissions, while at the same time registering below the 2003 
permitted level, (e.g. emissions produced from a crude slate processed prior to Project-
related processing of tar sands or Bakken). As a result, regarding that circumstance, it is 
possible for the Refinery to report estimates that there would be “no increases in 
emissions” from a changed crude slate, if actual emissions increased from a current 
baseline were compared to an old, outdated baseline from more than a decade ago. A
revised DEIR should provide current baseline data, e.g., emissions reported in 2013. In 
any case, whether processing light sweet or heavy sour crudes, the aim should be 
emissions reductions measured from current baselines. Many Bay Area residents are now 
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petitioning the Air District to require emissions reporting based on current emissions data, 
thus not allowing actual increases based on outdated permitted baselines.  

The DEIR and the Applicant appear to make every effort to disguise, by not disclosing, 
the true nature of not only the transport dangers of delivering Bakken or tar sands by rail, 
but also, by projecting a created image of the Project as benign and safe, against the 
evidence-based reality of what they are bearing to the community like the Trojan Horse. 
Tar sands crude oil when spilled in waterways, lakes, along shorelines, wetlands and/or 
marshes is impossible to clean up using ecological methods because bitumen sinks and 
sticks like tar to everything it lands on, so cannot be removed from rivers, lakes, 
shorelines or wetlands. 

j.) When and how might Canadian tar sands become accessible to the Valero’s Benicia 
Refinery? The issue is highly pertinent to evaluating potential future Project effects 
including cumulative effects and estimates of emissions from ship transport of crude oil. 

At a Valero Community Advisory Panel tour of the Project site, July 29, 2014, Refinery 
manager, John Hill, was asked about the Project’s effects on future port utilization, which 
the questioner posed would appear to be diminished by the Rail Project if approved, given 
that, according to the DEIR, the Project would eliminate approximately 81% of ship 
deliveries of foreign-sourced crude and replace those marine deliveries by daily rail 
deliveries of up to 70,000 barrels per day of North American-sourced crude. Mr. Hill 
responded by saying that, with the Project, there would continue to be deliveries of crude 
by ship (understood to be “foreign” although he did not specify sources) as well as 
continued export of finished product. He wrapped up his response by saying that Valero 
intended to “keep options open” regarding future uses of the port. 55

The DEIR is silent on the matter of future port utilization and “options.” Why? So we must 
ask directly: What future “options” could co-exist with Project operations for marine 
deliveries of unconventional North American-sourced crude at Valero’s port, as 
suggestively hinted at by Mr. Hill’s most recent wide-open comment about future port 
“options?”

As previously discussed, the DEIR’s Project Description alludes to such factors 
influencing Valero’s decisions regarding crude choices; however the DEIR does not offer 
explanation as to their meaning with regard to the long-range viability of the Project and 
the various “options” the Project implicitly entertains.

Constituting over a decade’s worth of upgrades, the Valero VIP Project prepared the 
Refinery for processing a greater variety of heavy sour crudes, foreign and domestically 

                                                           
55 John Hill, Valero Refinery manager, speaking to Valero Community Advisory Panel members on an 
official tour of the Project site, July 29, 2014, responded to a question posed regarding future uses of 
the Valero port given the proposed reduction of crude deliveries by marine vessel expected if the 
Project were to be implemented. Mr. Hill asserted that they want to “keep  options open.” This was 
understood to mean continued utilization of the Port for export of finished products as well as for 
deliveries of crude oil. Mr. Hill did not specify use of the port for future marine delivery of North 
American-sourced crude, or use of the port as a possible export terminal that could be potentially 
connected to Project crude-by-rail import operations. 
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sourced. So it’s highly likely that at some point Valero would choose to import heavily 
discounted Canadian tar sands as long as the price advantage held up. As reported 
everywhere in oil industry and media sources, the oil industry “majors” are direct 
investors in tar sands mining operations, and together with the Canadian government, they 
are keen to ensure that a pipeline is constructed to connect to planned British Columbia oil 
port terminals where tar sands could be transported down the West Coast to California 
refiners.56 Marine terminal operations, such as planned by WesPac LLC for Pittsburg and 
by Targa Resources for the Port of Stockton could receive those marine deliveries then 
supply refineries along the Carquinez Strait via barge or pipeline, including to Valero’s 
port in Benicia. Or, tankers loaded with tar sands from Northwest ports could directly off-
load at Valero’s port.

The DEIR does not, but should, explore changing scenarios for transport and delivery of 
domestic and Canadian sourced crude to the Refinery in conjunction with Project rail 
operations and identify how such feasible and foreseeable changes would affect DEIR 
claims for Project GHG reductions and marine hazard reductions, considering that rail 
deliveries of North American-sourced crude could be variably combined with marine 
vessel deliveries of similarly sourced crudes to achieve daily supplies of fluctuating 
volumes of crude oil, e.g., at least 70,000 barrels per day (or more). [ES-1, Project 
Objective #2]. 

k.) What other operations or conditions might the Project foreseeably lead to within the 
timeframe of the Project’s “life?” Are options for exporting raw materials including 
domestic crude being envisioned? The City of Benicia and the community need to know 
now.

l.) Given that the Project appears to be designed to provide maximum flexibility and 
“options” for delivery of North American-sourced crudes, the DEIR’s analysis of GHG 
reductions assumes 81% of ship deliveries would be eliminated, to be replaced by 
equivalent rail deliveries. Even if those assumptions and evaluations could be trusted at 
face value, they would not hold up if marine vessel deliveries were to be increased at any 
time in the near-term or in the “indefinite future” to allow deliveries of tar sands crudes for 
processing, e.g. if and when, as expected, such marine deliveries down the West Coast or 
from inland oil terminals like the Port of Stockton or Pittsburg could be permitted.  

This is not a case of speculation, but planning for use of Valero’s port, if and when there is 
a feasible “link” made to one or more inland oil terminals or ports that could supply tar 
sands or any other North American sourced crude. 

                                                           
56 Save Our Skeena Salmon “BC Oil Terminal Plans –Was it Prince Rupert all along?” 
http://saveourskeenasalmon.org/tar-sands-tanker-debate/prince-rupert-oil-terminal-plans/

The Oregonian, “Port of Vancouver approves big crude oil terminal amid safety concerns,” July 25, 
2013 
http://www.oregonlive.com/environment/index.ssf/2013/07/port_of_vancouver_approves_big.html
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Would more hydrogen be required for processing tar sands in excess of what the existing 
hydrogen unit can provide, if tar sands were to be imported in the near future, that is, when 
dilbits could become more widely available and distributable to West Coast refiners? I 
more hydrogen is called for, would Valero have to renew a permit under a separate CEQA 
process, considering the likelihood that importation of tar sands could be reason for the 
demand?

What’s clear: Valero continues to aim to access price-advantaged crudes, whether these 
represent opposite ends of the “sour to sweet” range and within the framework of the
proposed CBR Project, whether these “advantaged” crudes are delivered by rail, marine 
vessel or pipeline. This chimes with the VIP DEIR’s account of Valero’s desire to maintain 
Refinery “flexibility” which translates to Valero profit.

Members of the public have had little, if any, chance to hear directly from Union Pacific 
representatives about UP’s role and the service they would provide to Valero managing 
VCBR Project rail logistics. Valero is essentially a client of UP; the DEIR assumes the 
reader would understand this. The DEIR should describe the relationship clearly.  

With regard to UP’s authority, the service UP provides under federal law puts the client at 
some disadvantage. For instance, major long-time clients of railroad companies such as 
UPS (think “Christmas!”] and Midwestern grain farmers [think harvest!] continue to expect 
“on time” scheduling of their freight  pickups and deliveries but are now finding that they 
are in direct and increasing competition for freight rail service with oil suppliers and 
refiners contracting for crude-by-rail transport. 57

With the enormous increase in the number of crude trains expected by 2016 to be running 
the rails in California alone, a revised DEIR should discuss what negotiated terms have 
been agreed to by Valero and UP. Would Valero expect its “requests” to be granted? 
Would schedules for crude trains be considered a priority service by UP? Is compliance 
with their scheduling requests a primary performance measure for Valero? Project 
objectives presume two rail deliveries of up to a total of 70,000 barrels per day, 365 days a 
year.  

End of BSHC Section 4: Response to Sections 3.1 - .3.7 of the DEIR (PROJECT 
DESCRIPTION) 

                                                           
57 High Plains/Midwest AG Journal, “Slow go: Farmers, shippers concerned about impact of rail delays. April 21, 
2014 http://www.hpj.com/archives/2014/apr14/apr21/0415Agripulsesr.cfm - .VBOPvChYyfQ 
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SECTION 5: BSHC RESPONSE TO SECTIONS 4.1 AND 5.4.3.1 (AIR 
QUALITY) 

Concerns regarding Air Quality have been previously discussed in this Response Section 2. 
Comments below are in addition to those already previously presented.  

The BAAQMD’s regional air monitoring stations in Vallejo and Concord do not account for 
specific local air quality conditions in real time, and in any case, depend on averaged sampling 
data taken over as much as 24 hour periods. Real time data is the only way to account for acute 
spikes in emissions that occur during refinery “incidents,” “releases,” “upsets” and “accidents.”
A full discussion of the lack of, and need of, local, community-based, real-time air monitoring 
with public access to data via an independently managed website, as mandated by the 
Valero/Good Neighbor Steering Committee Settlement Agreement, (2008 and 2010 Amended), 
must be part of a revised DEIR and must be a required mitigation implemented to account for 
increased local emissions projected.  

Reducing toxic emissions and enhancing regional air quality is a goal of the Benicia General 
Plan. GHG reductions are called for by the City of Benicia’s Climate Action Plan. There is no 
reason to accept increases in diesel emissions in Benicia owing to the VCBR Project trains that 
would be moving back and forth during switching and idling movements, besides arrivals and 
departures. Diesel emissions are toxic to human health and aggravate existing respiratory 
conditions, heart and lung function. Diesel exhaust is also a great source of GHG. Already the 
Refinery is a huge contributor to GHG from processing activities, yet the facility’s contribution 
is not counted as part of the City’s total GHG emissions. If it were, our City’s true carbon 
footprint would be seen, and it would be understood that the Refinery would overwhelm our 
City’s ability to reduce GHG.

The general assumption made throughout the DEIR’s analysis of emissions impacts that if an 
emissions limit is set by regulations, only if that emission level is exceeded could the emissions 
released “count” as an increase. Thus, levels set by different management districts apply at the 
time a project is permitted by that particular air district. The fact that one district has higher 
permitted levels than another doesn’t change the fact that emissions have increased owing to the 
addition of more trains running daily on UP tracks traveling back and forth between those 
several air basins’ boundaries between Placer County, Sacramento Area, Yolo-Solano to Benicia.  

The limiting of analysis to several Air District’s Air Basin boundaries  (Bay Area, Sacramento 
and Yolo-Solano is arbitrarily limiting of the full scope and extent of total air emissions impacts 
along Project train routes out to the California border and beyond to the crude source. Return 
trips must be accounted for. 

Impact 4.1-1b: “Operation of the Project could contribute to an existing or projected air 
quality violation.”
•  Impacts to local air quality in Benicia are not reduced or off-set by diesel emission exhaust 
claimed to be reduced elsewhere, on the Bay and out beyond the Golden Gate Bridge for 11(?) 
nautical miles. Round trips must be considered for accounting emissions from both trains and 
ships. Local cumulative emissions would in fact increase from rail (diesel) and Refinery 
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processing. For local emissions impact reporting, the daily number of locomotives hauling both 
crude-loaded trains and “empty” trains returning must be accounted for.

•  The size of tankers and the current volumes delivered by each type must be provided.  

•  Baseline years should be current, 2010 – 2013 

• Since at any time within the framework of the Project the number of marine vessels (small and 
large tankers or barges) could increase, the DEIR must account for variable, foreseeable changes 
in means of transport, which would also change impact analysis for criteria pollutants and GHG 
that could increase above DEIR’s claimed Project levels.

•  As previously discussed, the DEIR’s claim that “the Project would not result in increases in 
emissions from crude oil processing” is unsubstantiated and indefensible without factual 
characterizing of the unique qualities of the specific crudes that would be imported and 
processed. 

Impact 4.1-3: “The Project could expose sensitive receptors to substantial pollutant 
concentrations.”
• The limited health risk analysis only identified residents living on the nearest street to the rail 
offloading racks, thus, as the crow flies, on Lansing Circle. However, there is no reason that the 
DEIR did not consider occupants and employees in the Industrial Park, who likely spend as 
much time “at work” as the residents of Lansing Circle spend at their homes in the evening. 
Crude trains would add exhaust diesel emissions to the already existing air pollution in the area 
from other vehicular and rail traffic and the Refinery. A revised DEIR must provide a health risk 
study for industrial park sensitive receptors. 

End of BSHC Section 5: Response to Sections 4.1 and 5.4.3.1 of the DEIR (AIR QUALITY) 
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SECTION 6: BSHC RESPONSE TO SECTIONS 4.5 AND 5.4.3.5 
(GEOLOGY AND SOILS) OF THE DEIR 

The recent 6.0 earthquake event that hit a wide swath in and around the City ofNapa and the 
Valley, also affecting Vallejo, vividly demonstrates what can happen here. A seismic event of 
equal or greater magnitude on either the Rogers or Green Valley Fault, or the Hayward Fault, 
could likely displace railbeds in the Suisun Marsh or anywhere in the vicinity of the Refinery, as 
well as roadways and key infrastructure.58 It is false for the DEIR to assume that no shifting of 
soils in a 100 year floodplain where the rail offloading racks are located cannot happen, no 
matter how well packed the soils are engineered to be. 

In the Benicia General Plan’s Chapter 4 –Community Health and Safety, Figure 4-1 “Ground 
Shaking Amplification”, [modified from Perkins and Boatwright 1995) shows that the area 
around the Port of Benicia (Valero docks) as well as the Industrial Park including the eastern 
portion of of Refinery property, and along of I-680 and UP rail lines, there would be a “high” 
shaking amplification level. In a second diagram, Figure 4-2 “Areas with Potential Landslide and 
Liquifaction Hazards,” the Green Valley Fault is shown to be running northwest to southeast, 
cutting a diagonal through the City of Benicia’s northern sphere of interest, and crossing into the 
marsh area just north and east of the Lake Herman Rd-I-680 intersection. The area around the 
UP main tracks is in a liquefaction zone vulnerable to “lateral spreading” and “settlement 
hazards.”  

According to Figure 4-5 “Transmission Lines and Critical Facilities” Valero’s asphalt plant 
pipelines run along from the Port area up to the plant, thus through a liquefaction zone. 

A third Figure 4-3 “Flood Hazards” is a diagram showing where the community can expect 
major flooding during a “100-year” flood. The flood hazard area delineated includes the area of 
Sulphur Springs Creek and the proposed rail offloading racks on Refinery property. 

Yet another Figure 4-4 “Fire Hazards” shows that a good part of hilly Benicia is prone to brush 
fire, and fire hazard areas also include swaths of vegetated area above and west of Bayshore Rd., 
and along the marsh. 

Adding 100 cars per day of flammable crude oil to the mix of potential hazards in the Industrial 
Park – whether fire, flood, or earthquake – the effects of a rail accident in a confined area with 
any or several of the conditions cited would constitute a “spreading risk for greater harm” that 
could impact the Refinery and most occupants (businesses and employees) in the Park. 

Soils engineered for “slope stability” obviously can fail, or roads would not buckle in 
earthquakes. The DEIR’s assumption about the viability of the berm during a big quake 7.0 is 
highly questionable.  

                                                           
58 San Jose Mercury News, Sept 12, 2014 “Crude-By-Rail: One federal inspector oversees all 
Cahttp://www.mercurynews.com/my-town/ci_26525723/crude-by-rail-one-federal-inspector-oversees-
alllifornia’s railroad bridges, no state oversight.” Reprinted from CC Times, Matthias Gafni  
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The close quarters in the Industrial Park, the close proximity of the proposed rail off-loading 
racks to Refinery storage tanks, and the presence of Sulphur Springs Creek alongside the rail 
terminal are ingredients of a recipe for environmental disaster, with many businesses and people 
affected in the area. 

End of BSHC Section 6: Response to Sections 4.5 and 5.4.3.5 of the DEIR (GEOLOGY AND 
SOILS) 
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SECTION 7: BSHC RESPONSE TO SECTIONS 4.6 AND 5.4.3.6 
(GREENHOUSE GAS EMISSIONS) OF THE DEIR 

The DEIR’s claims for reductions in greenhouse gases [GHG] owing to rail deliveries 
substituting for ship deliveries would be altered if there were to be a change, within the 
Project’s lifespan, in the number of marine vessels (small or large tankers or barges) in 
service of importing North American-sourced crude.  

The calculations performed to purportedly demonstrate a GHG reduction advantage gained 
in substituting daily train deliveries of crude oil for marine vessel deliveries would give 
the impression that the Project provides a “green” solution by significantly reducing ship-
generated diesel emissions. Even given the DEIR’s claim, how can the figures used to 
account for distances traveled by ship be trusted without knowing the specific sources of 
the crudes accessed by ship and the number of ship deliveries made during “baseline” 
years. Why wasn’t the more current baseline 2010 – 2013 used for calculating GHG? 

The Projections for GHG reductions are arbitrarily limited to trade-offs between rail and 
ship deliveries, without any accounting of indirect emissions from processing the changed 
crude slate, the extra energy required for processing tar sands, and the GHG produced at 
the crude source throughout the extraction processes.  

The carbon intensity of tar sands and Bakken must be reported in a revised DEIR. 

End of BSHC Section 7: Response to Sections 4.6 and 5.4.3.6 of the DEIR (GREENHOUSE 
GAS EMISSIONS) 

Comment Letter B8

B8-109

2.5-100



 

85 
 

SECTION 8: BSHC RESPONSE TO SECTIONS 4.7 AND 5.4.3.7 
(HAZARDOUS MATERIALS) OF THE DEIR 

HAZARDS AND HAZARDOUS MATERIALS 4.7 

The DEIR highlights that Valero accepts the National Transportation Safety Board’s 
recommended, more stringent standards for tank car design features as represented by the 
CPC-1232 tank car, whose features are intended to improve upon the design of “Legacy 
DOT-111” tank cars, which DOT has declared unsafe for transport of liquid fossil fuels 
including Bakken oil.  

The DEIR’s discussion of hazard Impact 4.7-2 states: “It was assumed that the Refinery 
would use 1232 Tank Cars for all shipments, based on Valero’s commitment to do so.” 
Where is evidence of Valero’s commitment in writing? The DEIR asserts Valero’s 
commitment regarding use of 1232 tank cars in the Executive Summary [ES-4 Project 
Description – Overview] and also in the Project Description under “Tank Cars” [Section 
3.4.1.3, p 3-19, 3-20]. Given federal Preemption, how could Valero’s “requests” actually 
determine the composition of trains, e.g., the use of 1232s for daily deliveries of crude oil 
to the Refinery in Benicia? The only reference to the transfer operation that would take 
place at Roseville is in two nearly indecipherable sentences in the Project Description 
[3.4.2.1 Tank Car Transport and Unloading]. The activity is so sparingly and awkwardly 
described that the reader can hardly visualize the daily event any better than imagine a 
caterpillar turning to butterfly inside a cocoon. 

“UPRR would transfer the empty 50 tank car train across Park Road and then east 
on the UPRR mainlines returning to UPRR’s Roseville rail-yard. UPRR would 
assemble up to a 100 empty tank car train and transfer it to accept new loads from 
the North American crude source.” [p. 3-21] 

About the Applicant’s voluntary commitment reported in the DEIR to lease or buy 
“safer” CPC-1232 tank cars: [ES-3; also Project Description 3.4.1.3. Tank Cars] 
Why does the DEIR support Valero’s apparent commitment/claim to control train 
composition, since DOT confers all authority over train movement, train composition, etc. 
to private RR companies? The statement of Valero’s voluntary commitment is presented as 
a Project “element” or “component” as a given condition of the Project. This is a certain 
DEIR flaw contradicting UP Preemption of the Applicant’s authority. Beyond Valero’s 
voluntary leasing or purchasing of 1232s, the DEIR must not lead the reader to assume that 
1232 cars leased or purchased by Valero would be used from the crude’s point of origin 
(North Dakota, or other domestic shale plays in Texas or Midwest) to UP’s Roseville hub. 
How many 1232s would have to be moving on UP rails every day to ensure that 100 crude-
loaded cars per day arrive in Benicia? How many 1232 cars are “on order” for lease or 
purchase by Valero for the Project? Their voluntary commitment must be considered a 
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mitigation under CEQA59 that would “avoid or reduce” to less than significant the risk 
posed by using an inferior class tank car, the “Legacy DOT-11l.” 

The DEIR does not consider the number of “Benicia-bound” 1232 cars that could be 
attached to much larger manifest freight trains hauling and making stops enroute to 
Roseville, where the 50-car unit trains would be assembled for travel to Benicia.  

In any case, the alleged greater “safety” of the 1232 car that is assumed and asserted by the 
DEIR is not accurate. The 1232 car has not been officially tested, neither at “regular” 
hauling speed or recommended slower 40 mph speed, nor under varied conditions, such as 
are presented where rails are not running straight along flat terrain. Rather, recent 
experience has proven at Lynchburg VA, during a serious derailment that occurred on 
April 30, 2014, that CPC-1232s are not indeed “safer:” 1232 cars containing Bakken oil 
derailed and exploded, sending a fireball skyward with cars tumbling into the James River, 
spilling considerable amounts of oil into the drinking water source for the city. 

Although the DEIR acknowledges that CPC-1232 tank cars carrying Bakken oil ruptured in 
in Lynchburg VA, [p. 4.7-8], the citing of that accident does not lead to any further 
discussion of the relative safety of 1232 tank cars, that they have not been proven safer 
when carrying flammable liquids, and further, that the railroad industry is considering 
entirely new designs for tank cars that would carry flammable fuels. 

In PHSMA’s Draft Regulatory Impact Analysis, PHMSA examines (3) tank car designs for 
the transport of flammable liquids by rail (e.g. crude oils). Of the three tank car options 
examined for safety, the CPC-1232 is not the safest design option. PHMSA indicates that 
the tank car option which includes the highest safety enhancements of any of the proposed 
options and is expected to yield the highest benefit to safety and the environment is known 
as the ‘PHSMA and FRA Designed Tank Car’ (“PFDTC”). The three design features of 
the PFDTC (which are not all available in the CPC-1232s) contribute to its high rating. The 
enhancements are a 9/16th inch minimum shell thickness, TIH. Top fittings protection 
system and nozzle capable of sustaining, without failure, a rollover accident at a speed of 9 
mph and an ECP brake system. 

The DEIR’s briefest announcements of federal preemption and federal regulations 
promulgated by DOT on rail safety, including the voluntary “new standards” recommended 
by the Association of American Railroads [AAR], obscures the fact that the entire topic is a 
moving target under current federal regulatory uncertainty and rulemaking proposed. 
Discussions within Section 4.7 appear aimed to convince the reader that the current federal 
regulatory situation, which is in flux – with (only) “voluntary” new standards 
recommended – would not be a significant reason for concern about local or uprail risks 
owing to the transport of Bakken oil into California destined for Benicia. Thus a reader 
could surmise that the DEIR preparers were satisfied that voluntary and interim safety 
measures recommended before a new rule is in place offer sufficient protection under the 

                                                           
59 See SACOG “Comment Letter on Valero Crude by Rail Project Environmental Impact Report” Aug. 
2014 
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current regulatory regime to protect the Benicia community and environment and uprail 
communities and environs from otherwise foreseeable hazards and risks.  

Why wasn’t the report from the State of California Interagency Rail Safety Working 
Group, entitled “Oil by Rail Safety in California: Preliminary Findings and 
Recommendations,” which was officially issued June 10, 2014, not included in the DEIR, 
in the Appendices? The Report must be made part of a revised DEIR. 

The full extent of hazards, as outlined in the Interagency Working Group Report, must be 
taken into account if decision-makers are to understand the grave and cumulative risks 
posed by increasing rail delivery of crude oil into California, to which the Valero Project 
would be a prime contributor. The DEIR’s risk identification and analyses are deeply 
flawed and limited to one geographical distance between Roseville and Benicia.  

The statistical analysis and conclusion that the expected crude oil train release 
incident exceeding 100 gallons in an average estimated to be once in 111 years60 is
flawed as an accurate statistical measurement and as applicable to the requirements 
of CEQA for the Project. 

The analysis fails as follows:

  (1)  the analysis fails to incorporate the full length of the route which is from the 
crude oil origination loading site to the rail offloading terminal in Benicia. The inaccurate 
reporting of the length of the route skews the results. 
 (2)  Factors related to the actual physical characteristics of the route (track class, 
number of track segments, etc) for the full length of the route are not included. 
 (3)  Other categories of factors related to thea actual physical characteristics of the 
route and/or trains are not included nor is any reason provided for their absence (e.g., train 
speeds, number of tank cars per manifest, amount of crude oil per train, etc.) 

(4)  The analysis assumes that a “derailment” is the only primary accident and 
contributory causal event. Therefore, it ignores other events that contribute or cause crude 
oil release but are not caused by a derailment. (e.g. tank car failures, acts of god, man or 
nature, train-vehicle events, collisions, etc.) 
 (5)  The analysis includes all petroleum crude oil. The analysis should be limited to 
the specific range of crude oils to be transported to the Refinery via rail. Inclusion of all 
crudes skews the results an diminishes the specific properties of the actual crude to be 
transported that have greater environmental and safety risks during transport. 
 (6)  the examination of the period of 2005 – 2009 is not appropriate and skews the 
results significantly. In fact, shipments of crude oil by rail have only recently spiked in 
North America and a more accurate time period for the examination should be tied to the 
time period associated with this spike. PHMSA notes that in 2008, there were less than 
10,000 rail carloads of crude oil and by 2013, the rail carloads increased to 400,000.61

 (7) FRA data is inherently flawed. In addition to the limitations of the database noted 
(which only includes accidents that exceed a specified monetary damage to railroad 

                                                           
60 DEIR Appendix F. Railroad Crude Oil Release Rate Analysis for Route between Roseville and Benicia.  
61 Draft Regulatory Impact Analysis [Docket No. PHSMA-2012-0082] [HM-251] July 2014 
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infrastructure) other limitations are inherent and/or ignored. FRA data does not provide the 
type of hazardous material released. In fact, PHMSA concludes that it is impossible to use 
FRA data to identify crude and ethanol derailments.62

 (8)  CPC 1232 railcars have not bveen in use long enough nor have they been full 
studied for safety factors and record. Reliance on 1232 cars as a safety factor applied to the 
model is inappropriate. 
 (9)  Data utilized is not provided. The reader cannot independently verify its correct 
application to the model and cannot verify if the data described as being used is in fact 
used.

(10) The significance of limiting the analysis to “100 gallons” is not substantiated and 
is therefore arbitrary. Further, the statement that this is consistent with industry practice is 
not verified nor is any reasoning provided to support that this is “standard,” and if real, 
whether it is a viable and reasonable measure. 

All of the above failures in the statistical analysis coupled with inherent flaws of limiting 
any Project-related criteria to the flawed assumptions in the Project scope, objectives and 
descriptions creates false and inaccurate account of foreseeable Project impacts, levels of 
significance, mitigations, and absence of cumulative examinations in the DEIR. The DEIR 
ignores and is dismissive of the potentially severe consequences of a wide range of 
foreseeable events (direct, indirect and cumulative) because of its reliance on flawed 
statistics and analysis that relies on them. 

It follows that the DEIR is missing discussion of any of the current findings that are 
pertinent to identifying cumulative hazards and public safety risks that would be posed to 
communities and ecologically sensitive lands and waters through and by which crude trains 
would travel from their source into California on UP tracks to reach the Refinery. For 
example, there is no discussion of cumulative impacts associated for the compounding of 
risks and hazards posed by the foreseeable increase in BNSF crude trains traveling the 
same UP tracks from the California border heading for the Phillips 66 Santa Maria 
Refinery, as is planned, or headed for the Kinder Morgan rail yard in Richmond CA. 

Rail safety is a concern at all levels of government, considering that approximately 20 
million Americans live near railroad tracks that would be used by crude unit trains passing 
through both urban and rural communities everywhere.63 Over the immediate “life of the 
Project,” within one or two years, the current claims for the Refinery-plus-Project’s air 
emissions and rail safety risk analyses would likely be further underestimated. 

End of BSHC Section 8: Response to Sections 4.7 and 5.4.3.7 of the DEIR (Hazardous 
Materials) 

                                                           
62 Ibid. p.22 
63 http://priceofoil.org/rail/  Oil Change International. “Crude-by-Rail Interactive Map and latest 
report. 
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SECTION 9: BSHC RESPONSE TO SECTIONS 4.11 AND 5.4.3.11 
(TRANSPORTATION AND TRAFFIC) OF THE DEIR 

A. Reliance on the ‘flawed’ Project description in the DEIR results in a flawed traffic and 
transportation study and analysis.   

1. UPPR’s Statement of Preemption (see Appendix L of the DEIR) means that all train 
traffic and related variables are under the control of UPRR and subject to UPRR logistics and 
operational preferences and/or federal law.  Therefore any assumptions made in Sections 4.11 
and 5.4.3.11 of the DEIR with reliance on such variables must be dismissed.  Assumptions of the 
number of trains, the number of tank cars and length of any train, and the times of day (schedule) 
are not supportable.  UPRR may bring in any number of trains with any number of tank cars per 
train at any time of the day.  UPRR has “siding” areas (areas to hold tank cars and engines) 
within the perimeter of the Benicia Industrial Park and elsewhere along the UPRR rails.  Siding
may be utilized to place UPRR manifests until the Refinery’s operational capacity is available.  
All conclusions of significance and mitigation with reliance on these assumptions must also be 
dismissed.  All cumulative findings and analysis must also be dismissed.  The study is fatally 
flawed by its failure to recognize the impact of the Statement of Preemption. 

2. In addition to reliance on assumptions solely under the control of UPRR, the 
Transportation and Traffic sections rely on other Project Description inaccuracies.  The Project is 
not limited to the transportation of North American crudes.  Once the rail and operational 
equipment is in place, all manner of materials (particularly other crudes) may be then, and in the 
future, shipped via rail into the Refinery.  The only limitation to the type of crude subject to 
shipment is the nature of the processing equipment, which may be subject to future modification 
to accommodate any particular feedstock for the full life span of the operations (perpetuity).  
Even if you could hold UPRR to certain logistic restrictions, the shipment by rail of different and 
currently unidentified crudes or other materials may drive the train frequency and configurations 
in an entirely different manner than examined. 

3. Failure to utilize an accurate Project description results in a flawed baseline study as false 
assumptions are used to create the study’s criteria and analysis.  Therefore, any study based on 
false and uncontrollable assumptions will result in a flawed baseline study, flawed analysis of 
impacts (direct, indirect, cumulative), flawed levels of significance assigned and irrelevant 
mitigations. 

B. The baseline is flawed and does not consider the City of Benicia’s current plans for the 
area. 

1. CURRENT TRAIN TRAFFIC IS THE TRUE BASELINE.  Train traffic currently blocks 
ingress and egress of Benicia Industrial Park business and tenants for considerable periods (refer 
to Ed Ruszel’s oral presentation of August 14thh to the Planning Commission).  During the 
blockage, the tenants business activities are stalled as employees and customers may not move 
freely.  During the blockage, emergency responders are delayed in the event of medical/fire 
emergencies when responder’s access is prevented.  This blockage stems not only from the 
switching activities over the public roads but also from the rail cars stopped on the tracks in front 
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of the driveways of businesses.  If a train is blocking the driveway of certain business, the use of 
an alternate street or route is not a possibility.  Additionally, the traffic back-up has extended up 
the 680 off-ramp.  Cars merging from 780 onto 680 may be suddenly forced to slow or stop and 
their ability to merge onto 680 is dangerously impeded.  The current train traffic and resulting 
impacts are significant to the occupants of the Industrial Park.  The study concludes that none of 
the above occurs with any significant frequency.  The reality of the daily observers is opposite.  

2. THE CURRENT RAIL INFRASTRUCTURE WAS NOT DESIGNED FOR THE 
CURRENT PURPOSES 

The original rail infrastructure was designed for the needs of a sole user, namely the United 
States Army (“Army”).  The Army designed the track and controlled its operations solely for its 
singular purpose.  The Army also utilized Wye connectors and loops.  This efficient loop 
trackage allowed trains to enter and exit the premises without backing up: the train could 
continue forward at all times.   

The current rail infrastructure is very different in lay-out as well as number of users.  Multiple 
industrial tenants use the UPRR trackage for multiple purposes and commodities.  Currently the 
Wye and connector trackage that formerly allowed for the enhanced ingress and egress of the 
trains (the loop structure) has been removed.  In lieu is trackage that is linear in nature and does 
not allow for trains continued forward movement to exit the premises.  The trackage into the 
Refinery is essentially, linear dead-ends.  To exit, trains must stop forward movement and 
reverse back over the same trackage.  This linear back and forth movement is less efficient than 
the prior loop structure.  It takes more time to implement the movement of trains back and forth.  
It may be argued that a) the current infrastructure was not designed for the current purposes and, 
as such is not particularly suitable for the number of trains, multiple commodities and multiple 
tenant usage, and b) the loss of the loop structure has degraded the overall infrastructure.  

For trains to entering and exiting the Refinery, there is a high dependency on the “switching 
area” which crosses the public road (Park) and stops traffic during the switching activities.  It is 
this switching and shunting activity that is the major contributor to traffic interference both on 
the public roads and through to the interstate. The switching activity also contributes to the 
trains’ blockage of many industrial tenants’ driveways.  Trains sit along the rails for considerable 
amounts of time either waiting for another train to be cleared at the switching/crossing area 
and/or waiting for the switching process to be completed for itself.  The length of such trains is a 
contributing factor to each type of blockage at the Park Rd crossing and along the tracks in the 
near vicinity.  The significance of this switching activity is documented in Section 2.5 of 
Appendix I (Transportation Impact Analysis) by the statement “It is common for a single train 
delivery to cross Park Road multiple times due to switching or train cutting activity”.

The City of Benicia should examine its plans for the Industrial Park carefully.  The introduction 
of the Project, rails and train traffic, is in direct opposition to its vision.  The Project creates a 
significant UPRR train shunting and switching yard for the primary benefit of one tenant 
(Applicant) in the middle of a public thoroughfare (Park Rd) and to the detriment of all others 
(public and industrial tenants).  The current rail infrastructure was never built, modified, or 
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adequately examined for efficiencies and adequacies for the current Industrial Park layout and 
requirements nor for future layout and requirements.  In fact, it has been modified in a hobbled, 
short term fashion over time without the benefit of any planning of configurations to meet the 
Industrial Park’s business needs or the City’s plans.  All infrastructure has limitations of 
capacity.  The existing rail structure within the Industrial Park area is no exception.  The traffic 
and transportation analysis does not consider the City’s general plans in its projections.

3. THE BASELINE AND BASELINE STUDY IS FLAWED FOR OTHER REASONS. 

The LOS method of examination may be appropriate to measure vehicular traffic flow but may 
not be an effective measure of blockages of tenants’ driveways, pedestrian and bicycle activity.  
LOS is formulated to measure a vehicle driver’s perspective in relation to the vehicle’s 
impediment to movement while it is on the roadway.  Tenants unable to leave a business are not 
“on the roadway” and the dynamics are different.  Pedestrians are also not equally impacted.  
Delays from walking are not akin to driving.   

Section 1.7 of Appendix I (Transportation Impact Analysis) says “Generally, people that drive 
through industrial areas served by at-grade crossings have a higher tolerance of delay associated 
with intermittent at-grade rail activity compared to delay at intersections that are not in the 
vicinity of an at-grade railroad crossing.  Therefore, LOS delay thresholds that apply to 
intersections are not readily applicable to at-grade railroad crossings”.  This statement is 
dismissive, overreaching, and conclusory.  First, it assumes that the current and projected delays 
for the at-road crossings are intermittent and therefore tolerable.  Intermittent is not defined and 
no evidence is presented to delineate at what level people move from a perception of mild 
annoyance to a perception of intolerability.  If intolerable, people may choose to a) not use the 
services and businesses at the Industrial Park and/or b) move their businesses from the Industrial 
Park to an alternate location.  Second, while it may be true that LOS is not a proper measure for 
at-crossing delays, the relationship between the choice of measurement (LOS) and a person’s 
tolerance is spurious. 

The accuracy of the VISSIM software program is highly dependent upon the variables input into 
the program for analysis.  If inaccurate, false, and/or spurious factors are input or relevant factors 
are not input, the results are of no value and will generate a false report.  Dependency upon 
correct and applicable input data is high and in this study, the input data was based on false 
assumptions.

Section 1.7 of Appendix I (Transportation Impact Analysis) says “However, the Project would 
not increase vehicle trips within the study area,…”  This is an inaccurate statement.  During the 
construction period of the Project, vehicular traffic will increase due to the increased number of 
trucks moving into the Project area.  Additionally, while temporary in nature, the projected 
construction period (approx. 28 weeks) is not an insignificant time and does not account for any 
delays in construction which may extend this period. 

The period for collection of the Video camera data (April 15 – April 21, 2013) is not 
representative of the baseline.  No evidence is provided that this period (either length of study or 
choice of days) is appropriate or representative of any proper baseline.  This baseline is crucial to 
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the analysis.  Section 2.5 or Appendix I (Transportation Impact Analysis) says “ …the video 
count data was the primary source of train crossing information to perform the transportation 
impact assessment for the Project.” 

The estimated delivery schedule provided by UPRR for the period of January 4 – January 14, 
2013) has no validity to the study.  The schedule is only an ‘estimated prediction’ of any then 
current scheduled delivery and does not provide number of train crossings.  The date the 
schedule was given to Applicant or the consultants was not provided. The schedule has no basis 
or ties to the time of the Video camera data and is not comparable. The schedule does not reflect 
actual activity in any period.  If any data was obtained from UPRR, it should have been during 
the same time as the Video data collection and should have included the actual deliveries, 
number of trains, manifest and length of trains, delivery destination, time of entrance into the 
Industrial Park, time of actual delivery, time for movement within the Industrial Park, and 
number of crossings, time to cross at-grades, and detail on any delays or blockages that impacted 
traffic or tenants’ ingress and egress. 

Further data in the form of intersection turning movement and vehicle classification counts was 
collected between September 6th and September 12th, 2013 because concern was expressed that 
the January period would be lower than average.  This, in fact, was true.  However, the period of 
re-examination was partially over the week and weekend following Labor Day – a typical period 
for vacation.  Additionally, only some type of data was examined and the method of examination 
is not clear.  Again, the baseline is further made murky and data across multiple periods is 
hobbled together. 

While the number of vehicles is counted in the traffic study, the type of vehicle is not.  Semi-
trucks are considerably longer in length than a passenger sedan.  When examining the vehicle 
back-ups, length of the impacted vehicles is a significant factor.  Given that the area of 
examination is industrial in nature, it is more likely that such large trucks are in the area than in a 
non-industrial setting.  Additionally, it is possible that this factor will have additional 
significance during the Project construction period and if the City of Benicia is successful in 
attracting additional tenants with businesses that rely on delivery (in and out) of goods involving 
large non-passenger vehicles. 

The study concludes that the Project would not significantly increase hazards due to design 
features of the area (e.g., intersections) or incompatible uses because the increased frequency of 
train movement will not result in significant vehicle-train collisions (see Impact 4.11-3).  This 
conclusion is erroneous at many levels. 

a) Since the study erroneously concludes that the increase in frequency of trains will not result in 
increases in traffic congestion.  To the extent this conclusion is false, the conclusion of no 
increase in hazards is false in the entirety. 

b) The analysis limits the scope of a hazard to a vehicular-train accident.  It does not examine
other foreseeable hazards such as train-train collisions.  It does not examine derailments or any 
effects of tank car leakage or fires therefrom that may occur at the intersections. 

c) The conclusion assumes that because the Project does not physically alter the existing physical 
configuration of the roadway and does not introduce a “new” physical configuration that 
therefore the current design features and/or uses are not applicable for examination.  This 
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conclusion fails to address the real issues of the existing configuration which are:  Does the 
introduction of increased train movement stress the existing physical configuration of the 
roadway and switching area? Is the increased frequency and length of train movement 
incompatible with the physical and structural restraints inherent in the existing area? The study 
assumes that the existing infrastructure (physical makeup and use) is adequate for the changes 
inherent in the Project. 

4. ANY INCREASE IN TRAIN TRAFFIC AND VEHICULAR DELAYS ONLY 
EXACERBATES THE SITUATION. 

The Benicia Industrial Park consists of many business tenants.  In fact, the City of Benicia is 
actively seeking new tenants for this area and business tenants are is important to the economic 
viability of the City.  Impediments of traffic delays (and noise and other related variables) and 
any risks associated with the safety of the tenants, tenants’ customers and/or tenants’employees 
are a significant deterrent to the City’s plans for growth in the Industrial Park.   Additionally, 
such negative impacts on the Industrial Park plans must also examine the addition of the Bus 
Hub and such increased train activity on the flow of traffic (foot and vehicular) and safety of any 
such Bus Hub participants.    

In 2012, emergency response time for the project study area was already subject to higher 
response times than for the entire City of Benicia.  This was noted in the transportation study.  
Data for 2013 (current study baseline) was not provided.  We assume that project study area is 
the Benicia Industrial Park, but the sentence is not clear on the area.  It is reasonable to assume 
that response time to any emergency occurring in the general vicinity, however described, will 
increase from the train and traffic impacts associated with the Project. 

5. STATE AGENCIES HAVE NOTIFIED THE CITY OF BENICIA OF ITS MINIMUM 
REQUIRED ACTIONS 
In multiple letters previously submitted by the California State Department of Transportation and 
the California Public Utilities Commission (see Appendix B to DEIR) each agency advised the 
City of Benicia that certain actions and impacts of the Project may require (i) additional 
information to be provided to such agencies, (ii) additional authorizations (permits) from such 
agencies, and (iii) a clear directive that Project impacts affecting the interstate and at-grade 
crossing must be seriously addressed and mitigated.  Addressing such concerns requires clear 
delineation of the Project’s impacts including, but not limited to, traffic and traffic queuing and 
weaving, emergency service response, compliance with the Americans with Disabilities, 
pedestrian circulation, and increasing traffic volumes.  The State has made it clear the City of 
Benicia is responsible for the above actions inclusive of keeping the State agencies apprised of 
the issue.  Therefore, it is imperative that any major flaws in DEIR regarding transportation and 
traffic must be identified and corrected.  Failures of the baseline study and/or analysis will 
provide false results and thereby false analysis, conclusions, and mitigation plans.  The City of 
Benicia will be responsible and liable to the State for any significant failures in the DEIR that 
result in actions or non-actions not in compliance with State regulations.  

C. Failure to utilize an accurate Project description results in the avoidance of examining 
reasonably foreseeable impacts inclusive of cumulative impacts. 
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1. Siding of tank cars carrying crude oil is a significant safety issue which is not addressed 
in the DEIR transportation and traffic Sections. Increased use of siding means a greater 
probability of accidents (e.g. train car leakage, derailment or rail to vehicle accidents) due to the 
factors related to increased time on the rails and increased movement of trains.  If for any reason, 
UPRR decides to bring into the Industrial area more tank cars than the Refinery can process in 
the immediate period, those tank cares will need to be put into siding.  

Siding of tank cars means that more movement is required in this transportation process than if
siding of tank cars is not utilized.  For example, to bring a train into the Benicia Industrial Park 
and ‘side’ the train means that the train will need to be obtained again for movement at another 
time, thereby increasing the probability of its movement along the tracks and additional use of 
the at-grade crossings. This may increase impacts related to traffic and transportation.  The study 
clearly notes that UPRR operations include switching operations which requires the “back and 
forth” and cutting of trains into re-configured train segments.  During such ‘cutting’ activity, 
UPRR must move cars onto Park Road.  Any increase in the use of siding will increase this 
cutting activity and equate to an increase in cars moving onto and blocking the road. 

2. In addition to the false assumptions related to all variables under the control of UPRR, 
the study also relies on the perfect implementation of the Refinery’s 365 - 7x24 tank car 
unloading operations.  This reliance is absurd.  No operation involving humans and machinery 
ever runs without certain failures.  A small malfunction in the equipment may lead to a 
suspension of the operations to implement repairs.  Any individual employee may become ill or 
otherwise indisposed.  An earthquake could suspend operations.  Any suspension in operations 
for any cause may lead to additional train congestions.  The length of time will be specific to the 
cause and such causes can be multiple short delays (which add up) or multiple long delays.  No 
consideration in the traffic and transportation analysis is provided for such events which are 
reasonably foreseeable and, in fact, should be blatantly apparent. 

3. The City of Benicia’s plans for the Industrial area are not considered in the projections 
for future traffic and transportation and/or the cumulative analysis.  These plans (inclusive of the 
Bus Hub and other industrial growth objectives – increase in tenants) are reasonably foreseeable 
especially since they are in a written plan.  Therefore, it is imperative, especially since the 
Project operations may extend in perpetuity, to examine these factors in the analysis as required 
by CEQA. 

4. A careful examination of Figure 3-1 (Existing Plus Project Queueing Analysis) and4-2 
(Cumulative Plus Project Queueing Analysis) strongly supports the failure of the traffic study.  
In each depiction, The No Project (current existing traffic queue length) is greater than the Plus 
Project traffic queue length.  This defies logic and it must be concluded that the study is fatally 
flawed.  In any circumstance (even using the assumptions of scheduling and train volumes not 
under the control of Applicant) train traffic will increase in the Industrial area.  In any reasonable 
analysis, the increase in train traffic could not result in less impact than current conditions. 
[Note: the study references a Figure 3-2 which is not included in the report]. 
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5. The traffic study claims that the probability of an emergency incident occurring at the 
same time as a Project train crossing is low.  No evidence is provided for this statement and no 
definition is provided for the modifier “low”.  Additionally, this statement is dismissive of the 
nature of the emergency and the number of humans or value of property involved in any single 
emergency incident.  For example, a significant fire or explosion at the Iron Workers facility 
may result in a significant number of deaths and property damage which may have be mitigated 
but for the additional time emergency responders and their equipment were barred from the site.  
If the train is unable to move quickly, the situation becomes increasingly dire. 

6. Any increase in the number of trains into the Industrial Park inclusive of sided trains will 
increase the likelihood of accidents (direct, indirect, and/or cumulative) and other hazards which 
are foreseeable but not examined.  Such events may be minor or catastrophic in nature.  A 
catastrophic event may significantly impact not only the traffic in the immediate Park Road 
vicinity but could impact other roads and structures outside of the Industrial Park.  For example, 
if an significant explosion was the result of a train-train or train-truck collision and such vehicles 
carried highly combustible materials, such an explosion could a) shut down and destroy major 
roadways and the freeway, b) set off another explosive event such as the piercing of the nearby 
pipeline wherein such resulting destruction may destroy a larger area within the City of Benicia, 
inclusive of the Clocktower or Officers Row which are on the National Register of Historic 
buildings.   

7. Impacts of transportation and traffic are not examined for the full scope of the Project 
which extends throughout the State of California. 

D. The significance criteria for the impacts of the Project on traffic generally and the at-
grade crossing remain significant and are not mitigated in the DEIR.  Such impacts exist 
currently and the increase in train traffic may only exacerbate the current significant 
conditions. Evidence and a sufficient analysis is not provided to the contrary. Mitigation 
proposed is either not viable or not legally implementable. 

Significant impacts include: 
The rail crossing activity will cause vehicular queues that will impeded other traffic, such 

as queue spillback to the freeway mainline or to an adjacent intersection and traffic not 
destined over the crossing will be unable to continue along the travel way.   

The Project would result in increase in traffic levels that result in substantial safety risks. 

The Project would substantially increase traffic hazards due to the proposed increased 
frequency and length of trains and length of train crossings. 

The Project would result in inadequate emergency access. 

The Project does conflict with the City of Benicia’s plans regarding public transit, bicycle or 
pedestrian. 
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Based upon reasons set forth above (false uncontrollable baseline assumptions and analysis) all 
impacts remain significant. This failure to successfully examine impacts also means that any 
examination to any plan (city of Benicia, Solano County Congestion Management Program, etc.) 
is faulty.    

The mitigation offered for reducing the significant delay in emergency response time to less-
than-significant is not workable.  Any reliance by the Benicia Fire Department on UPRR 
“expected train schedules” is not mitigating.  First, expected train schedules are exactly as 
described – expected, scheduled and not actual.  Freight trains are particularly subject to non-
adherence to schedules.  Emergency responders must have real-time, accurate information on 
train movements and placements in the Industrial area to best respond to an emergency.  
Schedules do not provide this accuracy.  No evidence is provided in this report to support or 
provide an analysis of the accuracy of train schedules to actual train movement.  Second, if the 
emergency occurs in an area blocked by a train, additional assistance from the Applicant’s 
response team will have no bearing on the situation and particularly the response time.  All 
responders would be equally blocked from access. Additionally, mitigation by video camera will 
not mitigate response time for this event 

RFIQS FOR SECTION 9 OF THE RESPONSE.  The following Requests for Information 
and/or Questions are submitted for this Section 6 of the Response. 

1. Can the Applicant control all UPRR scheduling, make up, number of cars, length of trains and 
all other variables assumed as fact for purposes of the traffic analysis as purported in the DEIR in 
a contractual or legally binding manner? 

2. Can the Applicant prevent UPRR from siding crude oil tank cars (or, any other cars with 
commodities destined for the Applicant)?  

3. Does UPRR have any 7x24 security personnel in the Benicia Industrial Park to safeguard any 
interference from terrorists or other interlopers from intentionally or accidentally damaging or 
interfering with any of the sided tank cars?  If yes, describe fully (i.e., the number of personnel, 
their training and background, the amount of territory each person covers, other factors that 
would impact the sufficiency of the security). 

4. If an emergency responder is prohibited or delayed from responding to a medical emergency 
or a fire at an industrial business when such business’ entrance is blocked by a train, who is the 
liable party(ies) for any negative impacts associated with the blockage?   For example, if the 
blockage by a train causes a delay in the emergency treatment of a patient that dies as a result of 
such delay. 

5. Has the City of Benicia adequately examined the existing train and rail infrastructure to 
determine its compatibility and viability in light of its current and future plans for the Industrial 
Park area?  If yes, provide such examination and related materials.   If yes, was a formal report 
provided by an expert or other qualified individual or consultant regarding the limitations of the 
current rail infrastructure, such limitations’ impact on any potential growth in the Industrial Park 
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area, and did it include any proposed modifications recommended for the infrastructure to be 
compatible with the City of Benicia’s current plans?

6. Provide applicable data for 2013 to date, as available, for emergency response times for the 
project study area. 

7. Provide applicable data for February 2012 to date for FRA collision history for the Park Road 
at-grade crossing.  Additionally, provide any data for the period for collision history within the 
Benicia Industrial Park, regardless of location and for any type of vehicle or property wherein a 
train collided.  For FRA data provided (and to be provided) identify the source of the reporting 
(e.g. the party), whether the reporting is mandatory or voluntary, whether the reports exclude 
certain types of data by certain variables (i.e., by cause, by type of train or commodity, others) 
and any other limitations of the data collected that impacts the results of the data being reported 
as comprehensive. 

8. Provide collision history data from February 2012 to date compiled by the California Highway 
Patrol’s Statewide Integrated Traffic Records System for any area within the Benicia Industrial 
Park.

9. Explain the method of collection of the intersection turning movement and vehicle 
classification counts collected in September of 2013.  For example, was this done with the use of 
a video camera, or other? 

10. Describe with specificity when “field reconnaissance” was performed (date and times) and 
the method (by whom, with what equipment, etc.).   

11. Describe with specificity what satellite image observations were utilized (dates, times, areas). 

12. Why was consultant FEHR PEERS omitted from inclusion in Chapter 7 (Report 
Preparation)? 

13. Why was consultant ERM omitted from inclusion in Chapter 7 (Report Preparation)? 

14. The facing pages of Appendix I (Transportation Impact Analysis) indicates that the report 
was prepared for Valero Energy Corporation ERM but contains the trademark of FEHR PEERS 
and ESA.  Please explain the contractual relationship of the four parties.  Was FEHR PEERS 
engaged by Applicant and/or ERM or ESA?  Was ERM engaged by Applicant directly or other?  
Was the engagement of FEHR PEERS and ERM authorized in advance of the engagement(s) by 
the City of Benicia?  Please be specific and provide all dates for the engagements. 

15. Did UPRR provide and/or was UPRR asked to provide all available rail data to support the 
assumptions utilized in this report regarding the baseline and cumulative projections?  For 
example, did UPRR provide data for the immediately prior 365 period (prior to the baseline) to 
demonstrate actual deliveries (inclusive of times and commodity) to the Benicia Industrial Park?  
Did any data include a description of the actual train movements (switching, cutting, shunting activity 
and timetables) associated with the deliveries and/or the movement of trains previously sided or sided? 
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Did UPRR provide any data to support the cumulative projections and assumptions thereof (e.g. 
UPRR future projected movement for the lifespan of the Project).  

16. Provide better quality Maps and Graphics to show the movement of train and vehicular 
traffic within the Benicia Industrial Park as well as any current or planned infrastructure 
modifications.  Show clear rail lines and clearly mark siding, crossing and shunting/switching 
areas.  Identify any areas near the rail or roadways that contain other flammable, combustible 
materials, pipelines, structures or commodities that may be involved or contribute to any 
potential accident or event emanating from any accident occurring on the rails in the vicinity. 

End of BSHC Section 9: Response to Sections 4.11 and 5.4.3.11 (Transportation and 
Traffic) 
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SECTION 10: BSHC RESPONSE TO SECTIONS 4.2 AND 5.4.3.2 
(BIOLOGICAL RESOURCES) OF THE DEIR

10.0 OVERVIEW 

The Biological Resources sections of the DEIR fail to provide clear writing and organization and 
are substantially descriptive and narrative. 

The sections use terms to identify and describe “areas” (some ill-defined and some not defined) 
inconsistently.  When addressing where species reside, nest, breed, etc., it nearly impossible for 
the reader to determine (especially for the discussion of impacts and mitigation measures) the 
exact areas (and characteristics thereof) referenced.  To avoid redundancy in this Response, not 
all flawed usages are highlighted and the examples provided are not exhaustive. This problem 
coupled with the inconsistent use of (or interchangeability of) such terms makes it difficult for 
the reader to accurately identify, understand, and generally confirm any conclusions about the 
overall environmental impacts for the biological resources in this DEIR. In the text, conclusions 
applicable to the entire Project are presented prior to the discussion and analysis.  This requires 
the reader to search forward and hunt for detail.  When provided, details are often spread-out 
through the section and piecemealed. 

The Biological Resources sections of the DEIR is conclusory and contains unsubstantiated 
analysis.  

The examination provided is conclusory throughout the document and does not provide analysis 
or support for all conclusions, including the determination of the significance of the Project’s 
impacts.   

The Biological Resources sections of the DEIR fail to examine the full affected area. 
Conclusions reliant on the flawed Project description examination and scope are unsupported.  
The unsupported conclusions lead to flawed identification of impacts (direct, indirect and 
cumulative) as well as flawed significance levels and, mitigations. Additionally, reasonably 
foreseeable impacts are ignored.  

The analysis omits an examination of any potential impacts of the Project except those limitedly 
related to construction area or the operation of the emptying of the tank cars within the 
construction area.  A full and honest analysis of potential impacts to Biological Resources 
resulting from activity on the rails (e.g., more than ‘spills’), even within the Refinery property 
and the Benicia Industrial Park, is primarily ignored and/or only mentioned without adequate 
discussion.  Limited discussion is provided for Suisun Marsh but it ignores all other areas along 
the rail where crude feedstocks are traveling to the Refinery.  

The Biological Resources sections of the DEIR relies on assumptions not under the control of 
Applicant or the City of Benicia. 

The analysis relies on facts and assumptions regarding the logistics and operations of UPRR 
which are not under the control of Applicant and are not subject to any imposed mitigations by 
the City of Benicia to the extent such mitigations are not legally binding and enforceable. 

Examples of the above are provided more specifically below.
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10.1 PROJECT STUDY AREA 

 10.1.1 Project Study Area is ill defined and inconsistently applied. As used in Section 4.2 
of the DEIR, ‘Project Study Area’ is inadequately and confusingly defined.  We can only 
infer from the text provided that Project Study Area may mean any or all of the 
following: Project construction footprint, direct impact area, localized surroundings 
adjacent Sulpher Springs Creek, indirect impact area. Additionally other ill-defined terms 
are used throughout such as ‘construction footprint’ and ‘quads’, ‘Project Area’.  Should 
we infer that the construction footprint is limited to the construction area on refinery 
property?  If so, then within the discussion of construction footprints, how does the DEIR 
properly conclude that the analysis of the construction footprint is applicable to the entire 
Project?  Additionally, some terms are used interchangeably – in the same discussion.  It 
is impossible from the poor, inconsistently applied and interchangeable descriptors to 
properly ascertain the areas of discussion and any conclusions therefrom.  Generally, 
defined terms used elsewhere in the DEIR should be applied consistently throughout the 
DEIR and specifically to the Biological Resources sections.  Absent this consistent 
application, the text is confusing and non-communicative.  Where further delineation is 
required within existing terms (e.g. further subsets of defined areas), such terms should 
be clearly defined and all terms defined should be used consistently throughout.  Maps 
and other graphic depictions should be presented for all defined subset areas.   

10.1.2 Maps and Graphic Depictions are needed. The graphic depictions provided do not 
provide sufficient detail to support the analysis in the text.  By way of example, it is not 
possible to independently ascertain that Sulpher Springs Creek runs outside the 
boundaries of the Refinery property. Maps and other graphic depictions should be 
provided to adequately verify all descriptions and/or areas examined (local and regional) 
and their specific boundaries as referenced.   Care should be taken to specifically denote 
within such Map(s) the exact descriptors used in the text.   Additionally, such depictions 
should encompass the next outlying areas, e.g. Suisun Bay, since the impacted areas abut 
and/or flow to Suisun Bay. 

10.1.3 The Project area as examined in Sections 4.2 and 5.4.3.2 is not sufficient.  As
previously discussed in this Response, the direct and indirect impacts of the Project 
extend within the State of California along all points of the rail that are utilized to 
transport the crude oil to the Refinery.  Such areas, especially through or near 
environmentally sensitive areas with foreseeable potential impacts to biological 
resources, should be more fully examined. 

10.2 PROJECT SETTING  

10.2.1 Refinery Property is not limited to the construction area. The conclusions in the 
section entitled “Refinery Property” is unsupported.  This section indicates that certain 
vegetation communities occur on the Refinery property but that “…no elements of the 
Project are proposed within these vegetation communities, and no Project elements involve 
the treatment plant outfall that connects the Refinery to Suisan Bay”.  First, the Project 
impacts and elements thereof extend beyond the construction area/tank unloading area.  The 
Project impacts areas in both the construction zone as well as along any points of 
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UPRR/Valero track in and outside of the Refinery that is transferring crude oil cargo to be 
delivered to the Refinery.  Therefore, the statement cannot be supported since no evidence or 
analysis was provided that train movement (directly or indirectly) does not impact vegetation 
along the rails whether on or off the Refinery property.  For example, the impact of a crude 
oil spill or fire resulting from an event along the rails within or near the Refinery property 
may result in the crude oil (either in its undiluted form or diluted per chemicals utilized in the 
event of a fire) to spread and/or drain and/or spill into Sulpher Creek and into the Suisan Bay.  
Secondly, no evidence or analysis is provided to support the assumption that “…no Project 
elements involve the treatment plant outfall that connects the Refinery to Suisun Bay”.  This
conclusion is unsupported.  “Project elements” are not defined nor fully disclosed as used in 
this section of the DEIR.  The reader should not need to guess at the meaning. 

10.2.1.1 Annual Grasslands. 

a. This section of the DEIR concludes that annual grasslands would not be 
affected by the Project.  This is an overly broad conclusion.  This section only 
identifies the annual grasslands situated within the Refinery property.  At best, the 
conclusion may only be extended to the Project’s impact on annual grasslands on 
the Refinery property. No discussion, analysis or evidence is provided to support 
the broader conclusion.  In fact, annual grasslands may be prevalent all along the 
UPRR impacted track, in and outside of Benicia.  Additionally, other indirect 
impacts of the Project on annual grasslands (e.g., spills, air emissions) are not 
analyzed, regardless of location on or off the Refinery property. 

b. In this section, no evidence or explanation is provided as to why the Project 
would have no impact on the annual grasslands.  No reasoning is provided to 
support this conclusion. The text merely describes annual grasslands within the 
Refinery property and then concludes that such grasslands would not be impacted 
by the Project, in the entirety. 

10.2.1.2 Coyote Brush Scrub. 

a. This section of the DEIR concludes that coyote brush scrub would not be 
affected by the Project.  This is an overly broad conclusion and unsupported.  This 
section only indicates that coyote brush scrub is situated within the Refinery 
property.  Therefore, the conclusion may only be extended to the Project’s impact 
on coyote brush scrub within the Refinery property. 

b. The discussion indicates the association of some coyote brush scrub as a high 
priority for the California Department of Fish and Wildlife as some species use 
the coyote brush scrub within the Refinery property.  While this statement may be 
factual, no explanation is provided regarding the specifics of the interrelationship 
(e.g., specifics of use, other reliance) between the species and the coyote brush 
scrub. 

c. In this section, no evidence or explanation is provided as to why the Project 
would have no impact on the coyote brush scrub.  No reasoning is provided to 
support this conclusion.  The text merely describes such scrub within the Refinery 
property, denotes some species reliance on scrub, and concludes that such scrub 
would not be impacted by the Project in the entirety.  Additionally, while noting 
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species reliance on the scrub, it provides no explanation for the such text in this 
paragraph and provides no discussion or evidence for its inclusion here.  

10.2.1.3 Freshwater Emergent Wetlands. 
 a. The description indicates that freshwater emergent wetlands can occur in areas 

traversing the Refinery property and in conjunction with Sulpher Springs Creek.  
However, the conclusion provided says that “Freshwater emergent wetlands 
would not be impacted by the Project.”   Therefore since the examined area, at its 
broadest, is limited to the areas identified traversing the Refinery property and /or 
species limited to the Refinery property, the analysis cannot conclude that the 
Project, in the entirety, is not impacted. No evidence is provided that the Project 
has been examined. 

b. The same errors noted in Section 10.2.1.2 above for coyote brush scrub are 
present here for freshwater emergent wetlands and supported species.   

10.2.1.4 Riparian 

a. If the analysis is restricted to the a specific area inferred from the description of 
riparian zones to include Sulphur Springs Creek and other drainage swales within 
the Refinery, then the conclusion of ‘no impact’ may not be extended to the 
broader Project.   

b. In this section, no analysis is provided to support the conclusion that riparian 
zones would not experience any direct impacts.

10.3 PROJECT CONSTRUCTION FOOTPRINT. 
10.3.1 Developed.  Bats, Raptors, and Ground-nesting birds.  The discussion indicates that a 
variety of bat species will sometimes roost in industrial buildings, raptors will sometimes 
nest inside or on exterior ledges of industrial buildings, and ground-nesting birds will 
sometimes nest on margins of industrial roads.   

10.3.1.1. Ground-nesting birds. The discussion concludes that ground-nesting birds are 
likely to be deterred by current operational traffic volume on Refinery roads  This 
conclusion assumes that (i) all Refinery roads are equally and currently well-
traveled, and (ii) there will be no increase of traffic on existing Refinery roads due 
to the Project.  However, no evidence is provided regarding the existing traffic 
volumes on Refinery roads (no baseline provided), assumes all roads utilized for 
the Project are and will be the traveled equally, and (iii) does not account for any 
increase in operational traffic during either the construction phase or operational 
phase of the Project. 

10.3.1.2 Bats and Raptors. The discussion indicates that no raptors or bats are known to 
use Refinery structures, and that the Project would not impact Refinery structures.  
This conclusion assumes that no bats or raptors use Refinery structures but 
provides no evidence to support this assumption and, specifically, how it is 
“known”.  

10.3.1.3 The analysis does not provide any information or assessment on Bats, Raptors 
and Ground-nesting birds inside the Refinery Property that may be impacted, 
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directly or indirectly, by the introduction of new rail lines. The analysis does not 
provide any information or assessment on Bats, Raptors and Ground-nesting birds 
outside of the Refinery Property that may be impacted by increases of traffic 
inclusive of auto and rail traffic. 

10.4 SPECIAL-STATUS SPECIES 

10.3.1 (Table 4.2.1: Special-Status Species Considered For The Proposed Project (“Table”).  
The Table is inadequate for the following reasons: 

10.3.1.1 While we can identify the “source” of the letters/numerals used in the second 
column of the Table, we have no explanation as to the meaning of such 
designations.  

10.3.1.2 To the extent the descriptions of the areas examined are murkily described and 
such terms are utilized in the Table, the potential for species occurrence (column 
four) is inadequate (see Section 8.1 above).  Additionally, the text incorporates 
additional, new descriptors “localized area surrounding the construction footprint” 
and “limited habitat”.  We have no clear description for localized area. We can 
glean from the text that it includes a “limited habitat of 3,839 linear feet” but 
cannot determine the size of the localized area which contains such a “limited 
habitat”.  The introduction of further newly defined areas and their subsequent 
layering only exacerbates the underlying confusion in the document. 

10.3.1.3 Overall designations such as Low, Moderate, and Unlikely are applied to 
describe the “potential of species occurrence” in column four.  However, these 
descriptors are not fully defined.  By way of example, what is the difference in 
designation between Low and Unlikely? 

10.3.2 The statement that the “…special-status species in the Suisan Marsh would only be 
potentially impacted by the Project through disturbance from an increased frequency of 
railcars or from an accidental spill” is technically incorrect.  Such special-status species may 
also be impacted by other intentional and accidental events inclusive of explosions and fires 
and related aftermath events (fire suppression chemicals, increased human activity, etc.).  
Such impacts are not fully explored, described and the statement is minimizing and 
dismissive. 

10.5 SPECIAL STATUS NATURAL COMMUNITIES 

10.5.1 The conclusion that “Coastal Brackish Marsh and Northern Claypan Bernal Pool 
have the potential to be impacted by the Project only if there were an oil spill in the Suisun 
Marsh” is unsupported and conclusory.  The DEIR confirms that the species are found within 
the Refinery property and along the railroad but no information is provided to explain or 
support the conclusion of no impact. What elements are missing in the environment or 
present in the environment that would be evidence of an impact or no impact?  Additionally, 
the footnote provided (5) for this section requires explanation.  The footnote implies that 
plant information was not available to determine the classifications.  The conclusory 
statement that only an oil spill in the Suisun Marsh is a possible impact is minimizing and 
dismissive.  See Section 10.3.2 above for an explanation (same flaw). 
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10.6 REGULATORY SETTING 
 

10.6.1 The DEIR lists and partially describes various regulations and plans.  The scope and 
applicability of all such noted plans and regulations are not adequately discussed in the 
DEIR.  Some plans and/regulations identified attempt to address applicability to the Project 
(e.g., under the Migratory Bird Treaty act, the DEIR says that ‘Most Project-area bird 
species and their occupied nests are protected under the MBTA”). However, some 
plans/regulations cited are silent on their applicability to the Project (e.g., under the U.S. 
Army Corps of Engineers, no mention of its relationship to the Project is discussed).  If any 
cited regulation and/or plan are listed in the DEIR, the reasoning for both applicability or 
non-applicability should be provided.  As currently drafted, the reader has no explanation for 
why certain plans/regulations are listed. 

10.6.2 The DEIR notes that “some” plans account for the transportation of hazardous 
materials by rail.  While this statement may be accurate, it fails to fully address the current, 
actual setting and is misleading.  The introduction of the specific crudes subject to rail 
transport pursuant to this Project is recent.  At the time of the plans’ adoption, information on 
the volatility and/or environmental hazards specific to these crudes was not known.  
Therefore, any such plans could not have developed or addressed the crudes proposed to be 
transported pursuant to the Project and any such plans may not be sufficient to meet the 
demands of the specific crudes.  The federal government (e.g. DOT and PHMSA) has just 
recently commenced investigations into the hazards associated with such crudes via rail and 
any subsequent regulations emerging from the studies and analysis are not in place and may 
not be in place for several more years. 

10.7 DISCUSSION OF IMPACTS AND MITIGATION MEASURES/PROJECT STUDY 
AREA 

 
10.7.1 Previous discussion in this Section 8 of the Response addresses conclusory statements 
and other flaws regarding the species identified and will not be restated here.  However, any 
failures of those sections, extend to conclusions drawn in the discussion of impacts and 
mitigations and until corrected cannot be considered.  Additionally, this section focuses on 
construction issues only and offers no substantive discussion or mitigation provided for other 
potential impacts present in the Project area especially during operations, such as spills, 
emissions related to engines, tank car coupling leaks, etc. that may impact species.  

10.7.2 It is conclusory and false to assume that “…any birds that subsequently nest nearby 
are presumed to be tolerant of the disturbance”.  No evidence is provided that the new 
disturbances (e.g. increased activity, movement and noise – human and machinery) is at a 
level that crosses a boundary of tolerance. This is a presumption not in evidence. 

10.7.3 The Mitigation measure 4.2-1 proposed is flawed for the following reasons: 

 It addresses construction activity, and not long term operational activity. 
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 It assumes, but provides no evidence, that a “buffer” is an adequate to deter 
disturbances.  It does not describe the impacts of a buffer (e.g. types of noise of decibels 
reduced) 

It does not describe a “buffer” fully (e.g., material, thickness, limitations, etc.) nor 
identify the minimum requirements for such a mechanism other than number of feet. 

It does not describe specifically the function of a “buffer” (e.g. does it filter noise, hide 
visuals, other?) 

The DEIR concludes that the potential adverse impact to nesting birds is significant absent 
any successful mitigation; therefore, the mitigation proposed must be examined fully.   

10.7.4 Impact 4.2-2 is flawed for the following reasons: 

‘Active work areas’ within the Refinery are not disclosed fully and “restriction” efforts 
are not discussed. 

 The project construction period is assumed to occur during the low-flow period of April 
15 through October 15 when rainfall is not anticipated.  This is an assumption not in 
evidence and not a requirement. 

 The assumed construction period for Impact 4.2-2 (April 15-October 15) is not the 
identical construction period proposed for the prior Impact 4.2-1.  In fact, the two periods 
are mutually exclusive if the construction period (as described) runs for 25- 28 
consecutive weeks. Implementing the proposed construction period for Impact 4.2-2
means that the period of February 15 through August 31st – the period proposed as a 
blackout period to avoid nesting season of the birds - may not be fully avoided.   This 
means that the seasonal avoidance proposed for Impact 4.2-1 is not possible. 

The DEIR concludes that the potential adverse impact to the Sulphur Springs Creek riparian 
corridor is significant absent any successful mitigation; therefore the mitigation proposed 
must be examined fully. 

10.7.5 Impact 4.2-4 is flawed for the following reasons: 

There is no evidence that “downward” lighting reduces the impact on the wildlife 
identified (conclusory statement).nor specifics on the range of the downward lighting 
(e.g. within x number of feet from the corridor).  

There is no evidence that the Applicant will implement any special “downward 
lighting” for the construction period or the operations.

There is no evidence to detail the effects of any “lighting” and its impact on the species.

 It is possible that “lighting” during construction and/or operations may need to be 
directed outward since humans and machinery may need to have visual clarity to move 
around the circumference of the specific construction zone for safety and other reasons. 

No discussion of monitoring and enforcement for this mitigation is provided. 

10.7.6 Impact 4.2-5 is flawed.  First it only addresses “construction” and no other operational 
activities within the Refinery but concludes no impact to the entire Project.  Second, it 
provides no specific discussion on why the plans and programs mentioned are in 
conformance with the specified plans, policies and programs (conclusory). Finally, it 
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provides no full discussion regarding why other cited plans, policies and programs are not 
applicable to the Refinery – limited text merely, in some cases, again provides conclusory 
statements only. 

 
10.8 DISCUSSION OF IMPACTS AND MITIGATION MEASURES/SUISUN MARSH 
 

10.8.1 As discussed in Section 8.6 of this Response, the analysis provided to support the 
conclusions that (i) crude oil accidents on the rail are a finite risk and (ii) marine ship trip 
reductions of 82% will decrease the risk of adverse effects to the marsh, is flawed and 
invalid. These conclusions may not be applied to an assessment of risks to Biological 
Resources in the Suisun Marsh. 

10.8.2 Impact 4.2-6. The facts submitted to support a No Substantial Adverse Effect on 
special-status wildlife species is unsupported. 

10.8.2.1 The DEIR states that “Noise pollution is a concern to wildlife conservation” and 
that the increasing volume (number or duration) of railcars travelling through the marsh, 
which increases noise and vibrations, would impact species negatively. While a plethora 
of studies focused on the effects of train noise on wildlife may be absent, the absence of 
such studies does not mean that the conclusions drawn should assume no or no significant 
impact.  This is false reasoning.  The absence of research means that no conclusion 
(impact or no impact) may be drawn from this arena.  Therefore, we must exercise some 
common sense to determine potential impacts and look to the limited, but not 
insignificant, studies that have been conducted to the extent such studies are sound and 
inferences may be drawn. 

10.8.2.2 The “Scotland” study conducted by a researcher at the University of Edinburgh 
has little value to the facts associated with the train movement along the Suisun corridor. 
In fact, other than noting that trains produce noise that may be experienced by birds, the 
study offers no other comparable facts and data to the current situation.  The Scotland 
study only measured noise emanating from specific type of trains (specifics not 
provided). No data is provided on the weight of the train or engines or types thereof, 
frequency of movement, duration of the train (length and speed) over the measured 
point(s), quality and/or condition of the tracks, short-term related startle noises, etc.  All 
the aforementioned variables contribute to both noise and vibrations (see Section 11 of 
this Response on Noise).  This one isolated study provides no value to the DEIR analysis.  

10.8.2.3 The statement “The species currently inhabiting areas within 200 meters of the 
railroad are presumably habituated to the current level of railcar traffic, else they would 
not be present” may not be made. Reliance on the 200 meters as significant is derived 
from the Scotland study and such study only examined birds (not all species) and such 
examination did not measure other variables essential to make this statement (see Section 
10.8.2.2 above). Additionally, the analysis assumes that noise that may or may not impact 
birds (which are not identified) in Scotland, will have the same impact on birds in the 
Suisun Marsh.  

10.8.2.4 Assumptions relying on the number of trains traversing the area may not be 
made. Even the DEIR concludes that the Applicant cannot dictate scheduling, number of 
cars in any manifest, type of engines, etc.  UPRR may provide the crude feedstock in any 
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configuration and per any schedule it deems is appropriate for its logistical purposes.  
Train cargo (inclusive of crude feedstock) may be transported and stored along siding 
areas per the convenience and priorities of UPRR. 

10.8.2.5 The DEIR notes that the number of trains running during the nighttime may 
increase but that this nighttime noise will have no impact since there is an expectation 
species will habituate.   This assumption is unsupported by data, studies and common 
sense.  The analysis attributes the same value of noise to nighttime train activity as to 
daytime train activity. Humans are more sensitive to nighttime noise than daytime noise 
(see Section 11 of this Response on Noise).  The acceptable decibel levels adopted by 
cities for nighttime are higher than for daytime (e.g., see City of Benicia’s noise 
regulations).  Absent data and studies to the contrary, it is more reasonable to assume that 
any species may also be more sensitive to nighttime noise and vibration disruptions.  
Regardless, it is erroneous to assume that any increase in nighttime noise will result in 
habituation and tolerance.  

10.8.3 Impact 4.2-7. A No Substantial Adverse Effect from oil spilled in the Suisun Marsh is 
unsupported and does not address all incidents probable. 

10.8.3.1 The analysis only addresses an oil spill resulting from derailment or the breach 
of the integrity of a tank car resulting in spillage.  Therefore, the following events are not 
examined: increased human and machine activity subsequent to any incident on the rails 
(e.g. clean-up), use of chemicals, water or other non-native materials into the Suisun 
Marsh subsequent to any incident on the rails (e.g. clean-up), the event of an explosion or 
fire, inspection and increased maintenance activity associated with the rails by UPRR 
(assumes UPRR may need to enhance such activities due to the increased risks associated 
with the increased frequency of transportation of such crude feedstocks).  

10.8.3.2 The analysis acknowledges that “…the aquatic character of the Suisun Marsh 
and the number of special-status organisms it supports make it an especially vulnerable 
location for a large spill”.  However once again the analysis relies on a statistic that is 
erroneous, specifically, that the risk of a spill greater than 100 gallons is low therefore the 
impact is less than significant.  In addition to the flaws in the risk assumption for a spill’s 
rate of occurrence, the analysis fails to document why 100 gallons is the appropriate 
benchmark for significance of a spill and fails to address other ‘incidents’ that may occur 
along the rails.  

10.8.4 Impact 4.2-8. A No Substantial Adverse Effect on federally protected wetlands is 
unsupported and does not address all incidents probable.  The analysis and conclusion fails 
for all the same reasons previously noted above in Section 8.8.3 and will not be restated here.  
Additionally, regardless of any statistics prediction of an event, all probable events if they 
occur may result in damages that are significantly high and irreversible to the environment.

10.8.5 Please note that subsection d) and e) are not provided.  The document skips from 
section c) to section f).  Reader assumes this is a typographical error.   

10.8.6 Impact 4.2-9. The DEIR concludes that the Project is in conformance with applicable 
habitat conservation plans and as such, has less than significant impact.  This conclusion is 
less than honest.  Plans currently in existence that may recognize the existence of rail track 
through the environs may not have anticipated the transportation of and increases associated 
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with the particular crude oil feedstocks specific to the Project.  In fact, at the time of the plans 
adoptions, the Refinery has no ability to accept such feedstocks via rail.  This would have 
required an agency’s prediction of a future event.  This event and its consequences were not 
predicted by the federal regulatory arms that govern the railroad.  The transport of the crudes 
specific to this Project could not have been reasonably anticipated given that the nature and 
consequences of such transportation are only now being noted and are the subject of current 
analysis.  Therefore, the statement that such plans account for the transportation of these 
specific crudes in the anticipated volumes solely based upon the existence of rails in the area, 
is neither factual nor logical.  Additionally, the analysis provides no evidence that any of the 
plans’ makers had knowledge about the specific crudes (and their properties) or the increase 
of transportation of such crudes through the Suisun Marsh at the time the plans were adopted.  
Therefore, the less than significant impact designation cannot be supported.  

 
10.9 DISCUSSION OF CUMMULATIVE BIOLOGICAL RESOURCES 

10.9.1 All erroneous and unsupported conclusions drawn, referenced and relied upon and 
inferred from Section 4.2 of the DEIR, must be dismissed for the cumulative discussion of 
Section 5.4.3.2 of the DEIR.  The material will not be fully reiterated here again.   

10.9.2 The DEIR states that “The Project has potential impacts on biological resources in the 
Project area and along the railroad system between the Refinery and the City of Roseville”.  
In fact, the Project has potential impacts on biological resources in the Project area and along 
the railroad system between the point of origin (crude oil supplier) to the California border 
and then from the California border to the Refinery.  To limit the commencement of the 
discussion of impacted areas to Roseville is misleading and designates the nearest used 
UPRR rail yard as an arbitrary starting point.  CEQA is a set of regulations specific to the 
State of California.  If not for the Project, the crude oil feedstock destined for the Refinery 
would not be sent via rail and this DEIR would not be addressing any rail related potential 
impacts to the environment specific to California.   The DEIR provides no clear evidence or 
reasoning for the use of the City of Roseville as a valid starting point for the environmental 
review.   

10.9.3 Table 5-1 (Potential Projects For Cumulative Effects Evaluation) of the DEIR fails to 
incorporate, discuss and evaluate the Kinder Morgan project (Richmond) and Targa 
Resources Partners/TRC companies Inc. project (Stockton).   

10.9.4 The assumption that the cumulative increase in railcar usage would occur on the 
existing UPRR rail line and, therefore, additional Project related railcars to the state-wide 
network would not cumulatively contribute to the impact of biological resources is incorrect 
and overbroad.  First, this DEIR does not examine the “state-wide network” of rail 
transportation. In the Biological Resources sections, no examination, discussion or analysis is 
provided for any areas other than the Refinery and, limitedly, the Suisan Marsh. 
Additionally, detail is not provided on the “baseline” and baseline usage – so no inferences 
may be made as to the actual changes to the baseline for the additional traffic associated with 
this Project and any other rail related project now in effect or reasonably anticipated to be in 
effect (exiting project).  Even absent a “baseline” description, the DEIR provides no ‘value’ 
analysis for the impacts of any particular train and assumes all trains are equal.  For example, 
should we conclude that the impact of one train = 1 and that impact of two trains = 2?  Where 
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is the evidence that the value between 1 and 2 is equal and not merely arithmetic?  Perhaps a 
species may tolerate 10 trains a day, but 15 trains a day is its threshold of tolerance.  
Additionally, the simple example provided above merely illustrates frequency as a factor and 
does not consider all the possible factors and/or their weighted values associated with any 
train that may have a cumulative effect on Biological Resources (e.g., speed, length, number 
of engines, condition of wheels and rail, etc.). 

10.9.5 The assumption that the switch from ship transport to railroad transport reduces the 
likelihood for a spill and the associated clean-up efforts is erroneous.  As previously 
discussed in this Response, the assumption that ships are the lesser environmentally risky 
modes of transport is false.  Additionally, this assumption dismisses the risks associated with 
train transport of crude oils that involve explosions and/or crude oil damage to rivers and 
other land bound waterways as evidenced in the recent past by accidents in the US and 
Canada.  It is the mode of transport and the risk associated with such mode of transport that 
is the risk factor, not the mere frequency of traffic between ships and rail.  Finally, there is no 
evidence provided to support the assumption that an accident resulting from rail related spills 
is easier to clean-up and contain and less damaging than an accident stemming from a 
maritime event.  

RFIQS FOR SECTION 10 OF THE RESPONSE. The following Requests for Information 
and/or Questions are submitted for this Section 10 of the Response. 

1. Define Project Study Area more specifically so that there is not misunderstanding about what 
land is included (or excluded) and revisit all other areas of the DEIR (Sections 4.2 and 5.4.3.2) 
and provide clarity on this issue within the text provided.   

2. Define the area, if any, between the Project Study Area boundaries and the Suisun Marsh 
boundaries not examined in this Section 4.2 if such areas are contiguous/adjacent 

3. Describe how the Project Study Area is/is not different from the Project (as defined in the 
DEIR).   

4. Provide a Map and/or graphics sufficient to describe and depict all areas referenced in the 
Biological Resources sections of the DEIR and adjacent areas.  Such depictions should be 
marked using the same terms used in the text of the applicable sections. (see Section 10.1.2 of 
this Response). 

5. Elaborate on the specifics of the statement that the “evaluation of the biological resources is 
based on a visit of the Project Study Area…”.  Identify all party(ies) that visited the area, the 
date(s) and for what period of time?  For purposes of this statement, describe the Project Study 
Area which was examined. What specifics were examined?  Was the examination limited to 
viewing (sight only) and/or inclusive of any specific tests or use of apparatus?  What conclusions 
were promulgated directly from the site examination (and not any other sources)?  Was any 
information provided from other parties (Applicant, City, others) relied upon for purposes of this 
examination and not independently verified (if yes, identify the other parties and specific 
information). Define Project Study Area as applicable to this visit. 

6. With respect to the ‘riparian zone’, explain the reasoning for the conclusion that for the 
California red-legged frog, individuals are likely to be transients and not disturbed by 
construction and operation of the Project.  If the riparian zone is a movement corridor, why 

Comment Letter B8

B8-143
cont.

B8-144

 

110 
 

wouldn’t this species be disturbed by the activities of the Project (human and machine 
movement, noise, night lighting)?  What is the value of the movement corridor to the species?  
Why are only transients (as opposed to non-transients) concluded as not disturbed?  Additionally, 
please confirm that by operation of the Project, you mean the operations of the “off loading” in 
the off-loading rack area only.  

7. For the discussion of Annual Grasslands, was reliance for the information regarding existence 
of identified plants within the Refinery property primarily obtained from the City of Benicia 
2002 report?  

8. For the discussion of Coyote Brush Scrub, reliance for information was obtained primarily for 
satellite imagery on the north-facing hillslopes within the Refinery property.  What was the date 
(month, year) of the satellite imagery examined?  Why were only the north-facing hillslopes 
examined and no other areas within the Refinery? 

9. Explain the interrelationship (e.g., specifics of use, other reliance) between the species noted 
and the coyote brush scrub.  Explain why the coyote brush scrub would not be impacted by the 
Project and specifically describe the area(s) intended to be included in the use of the term 
Project.

10. Define and explain “Project elements” as this term is used in the Biological Resources 
sections.

11. Describe where the “freshwater emergent wetlands” occur and where the “streambeds of 
several ephemeral or intermittent creeks” traverse the Refinery property and/or in conjunction 
with Sulpher Springs Creek and the factors/conditions that lead to their emergence.  

12. For the Western Pond Turtle, you indicate that the breeding is “more likely to occur” 
upstream of the Project area’.  Confirm specifically what you mean by upstream of the Project 
area.  Is the Project area different than the Project Study Area?  For this same species, provide 
your reasoning for the statement that they are unlikely to be disturbed by the construction and 
operation of the Project.  Is this conclusion regarding operation of the Project restricted to the 
Project construction area, or other?  What physical area(s) are you specifically referencing in the 
conclusion which encompasses the entirety of Project operations? 

13. Support fully the statement that “Riparian zones would not be impacted by the Project….”.  
Define specifically what you mean by “Project” in the context of this statement. Provide a full 
explanation for this conclusion. Provide factors that would impact riparian zones. 

14. Provide the basis for the conclusion that the property has no roosting bats and raptors– define 
the data, process, etc. for the assumption of “known”.  For example, were the structures 
inspected by individuals during the roosting periods for any roosting species?  (If yes, provide 
the names of the individuals). 

15. Provide evidence of current baseline traffic for existing Refinery roads.   

16. Provide detail discussion on changes to traffic on Refinery roads and all roads outside of the 
Refinery for increases in traffic due to the demands of the construction phase of the Project and 
the increases in traffic due to the demands of the operational phase of the Project. 

17. Provide the “key” (explanation) of the letters/numerals used in the second column of Table 
4.2-1.

18. Define more clearly the uses of the terms used in column four of Table 4.2-1 (e.g. Low, 
Moderate, and Unlikely) 
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19. Describe the specific impacts to special-status species in the Suisan Marsh and areas within 
the City of Benicia (Sulpher Springs Creek, Industrial Park, etc.) for any disturbances caused or 
related to events associated with the Project including, but not limited to, rails and tank car 
movement, explosions, fires, spills, emissions, clean-up efforts (chemicals used in such efforts), 
and impacts related to rain and drainage of such crude feedstock if exposed to such elements due 
to any event. 

20. Explain in detail the footnote #5 provided for in the Special Status Natural Communities 
section.  Why was detailed plant information not necessarily available and where was it 
unavailable – in the area studied, or in the classification systems?  Explain the 
consequences/treatment of any species being subject to an assignment to the new classification 
system or the special-status classification system.  Explain specifically any differences in the 
conclusions offered if any species in this analysis is subject to one or the other classification 
system. 

21 Provide an analysis for the Biological Resources examined to include any direct and indirect 
impacts of the Project inclusive of biological resources impacted within the State of California 
(rail lines) omitted or not fully discussed in the DEIR including but not limited to impacts related 
to spills, leaks, emissions (tank cars, engines, off-loading operations, etc.) and any impacts 
related to the clean-up efforts related to spills or other accidental releases of the crude oil (e.g. 
chemicals used in such efforts) and impacts related to rain, drainage, etc. of such crude products 
if exposed to such elements due to any event.  

22. For all regulations and plans listed in Section 4.2.2.3 of the DEIR, explain fully all such 
plans’ and/or regulations’ applicability to the Project or non-applicability. 

23. Provide studies or evidence that a “buffer” will significantly deter disturbances associated 
with construction on nesting activities.  Identify disturbances that a buffer mitigates and the 
extent of the deterrence. 

24. Fully describe “buffers” required (make, manufacturer, material type, dimensions) and 
industry standards for buffers. 

25. Will the biologist assigned to the monitoring of the buffered area and impact on nesting (i) 
have full control and authority over the affected area and operations inclusive of the ability to 
issue a Stop Work order immediately and for the required duration as required by the biologist as 
this biologist deems necessary, (ii) be supervised and under the control of a neutral party and 
specifically not the Applicant as the Applicant has an inherent bias to keep the work on schedule, 
(iii) will the Applicant be responsible to pay the biologist, (iv) will the biologist be chosen by a 
neutral outside party and not the Applicant,  and (v) will the biologist also be the biological 
monitor on-site? 

26. What is the level of effort will be required of the Applicant, if any, to schedule construction 
activities between February 15 through August 31st and avoid the nesting season and thereby 
avoid the need for the buffering mitigation (best efforts, commercially reasonable, reasonable in 
the Applicant’s judgment, other)?  

27. In the event of any then current circumstances (e.g. temperatures and seasonal factors) in 
effect that change the dates of the “nesting season”, who will make the determination that the 
construction dates will adjust to the actual nesting season or will the Applicant need to adjust to 
the then current nesting season? 

28. If the construction is 7x24, does this not require more than one biological monitor? 
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29. Explain why any “operational” activities that may occur during the nesting period, in any
year, for the duration of such activities, do not require buffers, a biologist and/or biological 
monitoring?  List all operational factors (noise, lighting, emissions, potential spills related to tank 
cars and offloading activities) that impact nesting birds (Impact 4.2-1) and provide reasoning and 
evidence that these operational factors have no impact. 

30. Will there be any mandatory penalties (monetary or other) if the Refinery fails to implement 
the mitigation measure described and, if yes, are such penalties a sufficient deterrent (e.g., 
penalty imposed is more costly than the costs of not implementing the mitigation). 

31. Describe the “active work areas” within the Refinery inclusive of any roads in service.
32. Since the periods recommended for Impacts 4.2-1 and 4.2-2 are mutually exclusive, which 
period will be the actual period for the construction? 

33. How will the construction activities be monitored (and by whom) to confirm proper 
mitigation as described in Impact 4.2-2 is in place and adhered to and what penalties will be in 
available for non-adherence (scope, adequacy) and who has the authority to impose? 

34. Provide evidence, research, and discussion on the effects of lighting on the species identified 
in Impact 4.2-4. 

35. Provide evidence, research, and discussion to support that daytime noise has the same impact 
as nighttime noise on the species. 

36. How will the lighting mitigation be monitored (and by whom) to confirm proper mitigation 
and what penalties will be available for non-adherence (scope, adequacy) and who has the 
authority to impose? 

37. For Impact 4.2-5, describe specifically how the operational components of the Project will or 
will not conflict with plans, programs and policies.  

38. For all events and accidents discussed in this Response (e.g. not limited to spillage), discuss 
the impacts on the species. 

39. Confirm that the missing subsection d) and e) were typographical errors and not 
representative of missing sections that did not get printed to the DEIR. 

40. Provide an analysis and discussion for Biological Resources as they may be impacted for the 
entire project where the project includes all points on the rail within California that may be 
utilized for the transport of the crude oil to the Refinery.  

End of BSHC Section 10: Response to Sections 4.2 and 5.4.3.2 (Biological Resources) 

Comment Letter B8

B8-144
cont.

2.5-114



 

113 
 

SECTION 11: BSHC RESPONSE TO SECTIONS 4.10 AND 5.4.3.10 
(NOISE) OF THE DEIR

11.0 INTRODUCTION 

Noise is a significant factor in determining the quality of any neighborhood and work 
environment.  People value quiet areas over noisy areas.  Noise emanating from external sources 
can result in significant community annoyance, interference with communication and daily 
activities, sleep interference and other negative physiological and psychological impacts.  The 
introduction of any new noise must be adequately assessed to determine the actual impact of the 
new noise on the existing environment inclusive of residents, wildlife, visitors, businesses and 
their employees and customers. 

The Project will introduce new noise related to both short term construction and ongoing 
operations.  While construction noise may be characterized as limited in duration (approx. 28 
weeks), the ongoing operations must be characterized as long-term and permanent in duration.  
Ongoing operations will be in effect 365 days a year and 7x24.  It is reasonably foreseeable that 
upon completion and implementation of the Project, any modifications made to the existing 
environment in the form of new noise will continue for decades. 

Therefore, it is critical that the new noise introduced by the Project be examined thoroughly. The 
current baseline noise (exiting noise) must be adequately measured and analyzed for the specific 
new purpose.  All new noise must be fully disclosed (inclusive of average noise levels and all 
intermittent noise levels by severity and frequency).  Any failures of measure and disclosure of 
baseline and future noise will result in a false and inadequate analysis regarding the actual 
impacts of noise and vibration directly and indirectly resulting from the Project.   

BSHC find that the noise assessment baseline study and subsequent analysis set forth in Sections 
4.10 and 5.4.3.10 of the DEIR (the “Noise Study”) is woefully inadequate, unrepresentative, not 
designed to measure noise for the purpose (full scope of the Project), relies on assumptions not in 
evidence and/or supported, fails to examine substantive short-term intermittent noises sources 
inclusive of frequency of occurrence and level of disturbance, and fails to properly access 
cumulative noise and vibration.  Specifics are set forth more particularly below.  

11.1 BASELINE. Inadequate evidence was provided to support the baseline assumptions for the 
Noise Study.  A baseline study should be representative sample of the types of noise and areas 
potentially impacted by said noise (scope). The Noise Study fails as a baseline measure for the 
following reasons: 

11.1.1 Period of the Study.  The Noise Study provides no evidence that the time period 
chosen to conduct the Noise Study is indicative of the average activity in the area over any 
period other than the limited period studied.  The limited period studied consisted of a
measurement commencing Wednesday, February 20, 2013 and ending Monday, February 25, 
2013 (the “Period”).  The projected period of activity for the Project is 7x24, 365 days a 
year. 
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11.1.1.1 No evidence that the Period is representative of the of the Project period (7x24, 
365).

11.1.1.2 No evidence that the excluded day(s) of Tuesday is not representative of the
Project period (7x24, 365). 

11.1.1.3 It is unclear if the monitoring for the Period commenced on Monday at a 
particular time (daytime, evening, nighttime) and/or the monitoring for the Period ended 
on Wednesday at a particular time (daytime, evening, nighttime).  Therefore, it cannot be 
determined if the Period consists of six (6) 24 hour periods or other. 

11.1.1.4 The party or parties who conducted the 2013 initial baseline study (the 2013 
study used by Wilson, Ihrigh & Associates - Applicant’s contractor - to evaluate noise 
level increases) is not identified in Section 4.10 of the DEIR.  In fact, Section 4.10 of the 
DEIR only says that Wilson, Ihrigh & Associates conducted the noise assessment 
analysis (i.e. not the baseline study) to evaluate noise level increases due to train trips and 
operations of pumps (see Long-Term Operational Noise Impacts in the DEIR).  For 
purposes of this Response, BSHC assume the preparer of the baseline study is Wilson, 
Ihrigh & Associates.  However, this information should have been clarified and stated 
clearly and concisely.  It is imperative for the reader to understand the original purpose 
and preparer(s) of the baseline study in order to access the adequacy of the Noise Study. 

11.1.1.5 The original purpose and underlying assumptions of the 2013 baseline study is 
not provided in the text of Section 4.10 of the DEIR.  Full disclosure of the baseline 
assumptions and purpose of the 2013 baseline study is critical.  If the baseline study as 
developed, constructed and implemented was based upon assumptions that do not 
substantively match the full scope and parameters of the Project, the Noise Study, 
inclusive of the subsequent analysis, may be inadequate to meet the specific required 
elements and methodologies to properly measure new noise introduced by the Project 
(see Section 11.1.2 below for examples of failure of baseline study).   

11.1.2 Location and Placement of Monitors. 

11.1.2.1 The Noise Study fails to establish a baseline for any areas north and east of the 
refinery.  Tenants of the Benicia Industrial Park (as well as their employees and 
customers) are impacted by any noise resulting from the Project. The Noise Study fails to 
establish a baseline for such potentially impacted parties.  In particular, a baseline was 
not established for industrial tenants most closely situated to the Project Site 
(construction site) as well as the industrial tenants most closely situated to the UPRR 
switching site (Park/Bayshore/680).  It is reasonable to project that the UPRR switching 
site will be a significant additional source of noise since the number of trains rolling 
through the Benicia Industrial Park will increase due to the Project. 

11.1.2.2 The Noise Study fails to establish a baseline for the sensitive riparian corridor 
and the Suisan Marsh.   

11.1.2.3 The Noise Study fails to adequately describe the modifiers of the noise measured 
between the generator of the noise (“Source”) and the monitoring device (“Monitor”).  
The area between the Source and Monitor (the “Path”) may be impacted not only by 
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distance but by water, hills, wind, temperature, and buildings.  The Noise Study did not 
provide a detailed description of the modifiers present in the Path during the Noise Study.  
Additionally, these contributory factors are essential to determine the representative 
adequacy of the Noise Study.  

11.1.2.4 The Noise Study fails to adequately identify the placement of the Monitor(s).  
Information was not provided for L-1, L-2, L-3, L-4 and L-5 Monitors to determine the 
exact placement details.  While we understand the general location, we have no data on 
the exact address, the height of the placement, and other placement criteria which may 
impact the Path.  This information is not only essential to determine the validity of the 
Noise Study, but is necessary to determine if any of the existing factors will be prevalent 
in the foreseeable future. By way of example, if the Path topography is modified by the 
removal or construction of a building, such modification may significantly impact the 
noise levels.  The full Path should be examined as of the date of the DEIR analysis to 
determine if the modifiers present at the time of the baseline noise study are currently the 
same. The full Path should be examined for such potential modifiers together with the 
City of Benicia’s general plan and land use to ascertain reasonably predictable potential 
modifications.

11.1.2.5 The Noise Study fails to establish a representative baseline for both Residential 
and Project Construction site areas. 

 (a) Residential.  Absent the establishment of proper Path descriptors, it is not 
evident that the placement of the Monitors in the residential areas selected is adequate as 
representative receptors/receivers.  For example, if a monitor was placed slightly south 
east of L-6 (see the Map provided as Figure 4.10-2 in the DEIR), the residential area’s 
line of sight to the Project site is significantly different than L-6 residential area noted. It 
cannot be assumed that the two areas have an identical or similar Path to the Source. 

(b) Project Site (construction area).  The Project Site (construction area) is shaped 
in a long ovoid pattern.  The sole monitor to measure baseline noise in the construction 
area (L-1) is placed at the extreme north point of the ovoid.  A monitor is not placed in 
the concentric center nor is it placed at the southern-most point of the construction area 
ovoid.  Therefore, this sole monitor is not strategically placed to measure sound in the 
construction area in general and ignores more than 60% of the construction area as 
marked (see Figure 4.10-2 in the DEIR). 

11.1.3 Monitors.  The Noise Study fails to provide specifics on the type of Monitor and the 
microphone positioning. 

11.1.3.1 Full monitor description (make, model, new or used, omnidirectional), is not 
provided for each monitor by location.  No explanation is provided for the choice of 
monitor(s) utilized nor its failure rates and/or industry valuation of quality and 
consistency of performance. 

11.1.3.2 No description is provided for each Monitor’s positioning of the microphone, 
specifically, its placement towards which Source (L-1, L-2, omnidirectional).
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11.1.4 Data.  No raw or detailed data is provided (by Monitor during the Period). Therefore, 
an interested party has no ability to independently verify the final calculations provided in 
Table 4.10-1 of the DEIR.  Additionally, the Noise Study does not provide other common 
noise calculations and/or an explanation for their non-use such as: 

11.1.4.1 A Maximum Noise Level (Lmax) used to measure a single noise event or 
maximum sound level. 

11.1.4.2 A Sound Exposure level (SEL) cumulative noise from a single event or total A-
weighted sound during the event (often the measure for wildlife impact events). 

11.1.4.3 Community Noise Equivalent (CNEL) a community noise descriptor over a 24 
hour period. 

11.1.5 Type of Buildings.  Noise impacts will vary based upon the construction of a 
particular receptor building (e.g., wood frame/stucco, insulation quality).  Buildings in 
impacted areas (inclusive of residential and industrial) are not equal with respect to 
construction variables.  For example, it may be reasonably inferred that not all residential 
dwellings are equally constructed and therefore the impact of noise on a particular residence 
and the occupants in the residence will vary.  There is a correlation between the type 
(quality) of building construction and socio-economic factors.  Poorer residents are more 
likely to reside in older buildings that are constructed with less insulation and less expensive 
materials.  If noise impacts to these lesser insulated residences are greater, poorer residential 
areas will be impacted by noise to a greater extent than residential areas with higher income 
residents.  No evidence or analysis was provided to address these variables and their impact 
on noise/vibration levels by building type.   

11.2. OTHER ASSUMPTIONS FALSE, UNSUPPORTED AND/OR UNVERIFIED.  

11.2.1 UPRR in not under control of Applicant (refinery).  As discussed previously in this 
Response, Applicant cannot fully control activities under the direction and control of UPPR, 
namely, the number of trains, locomotives utilized (type and quantity), scheduling thereof, 
trains subject to idling, train cars subject to side storing, etc.  Therefore, any assumptions 
used in the Noise Study to ascertain impacts from the aforementioned variables and noise 
Sources subject to UPPR control, are not credible.  Credibility may only be ascertained 
through the provision of an analysis based upon a credible reasonably foreseeable scenario, 
which is not provided.  At minimum, all variables under the control of UPRR should be 
examined cumulatively utilizing a scenario that accounts for all variables in play at 
maximum levels since this scenario is reasonably foreseeable. 

11.2.2 The Analysis assumes only Residential Areas are impacted and ignores Industrial 
Area and sensitive wildlife areas. 

11.2.3 The Analysis assumes only locomotive horn noise at Park Road crossing as the sole 
other primary potential single source, intermittent noise. 

11.2.4 The Analysis assumes that noise associated with the Project operation would be 
primarily related to movement of tank cars and operation of the unloading rack pumps.  This 
is a false assumption.  Operational noise may include factors: idling engines, additional 
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switching and crossing noise, train whistles and bells, etc. (see noises identified in Section 
11.2.7 below). These noises as a Source are also prevalent outside the area identified as the 
L-1 Project Site (e.g., Park crossing and RR siding areas).  The analysis also assumes that the 
increased frequency of trains is the only viable variable to be measured since tracks already 
exist.  This is a false assumption (see Source noises identified in Section 11.2.7 below). 
Finally no analysis or data is provided regarding the noise and vibration levels specifically 
associated with the unloading rack pumps (analysis for this source is only provided in 
combination with tank car movement).  

11.2.5. Analysis ignores cumulative noise impacts throughout.  Industrial and rail sites often 
generate multiple noises at frequent intervals.  A-weighting averages applied in the Noise 
Study may not effectively measure these types of noises and/or vibrations or adequately 
describe the negative impact on the community.  The A-weighting averages dismiss short-
term noises, regardless of frequency and intensity.  Short duration single event noise sources 
may significantly impact any individual’s and/or community’s sensitivities especially if the 
noise is frequent or especially annoying (e.g., train wheel squealing). 

11.2.6 Assumptions related to Short-Term Construction Noise.

 (a) No evidence was provided to support the assumption that a large bulldozer is the 
‘loudest’ piece of construction equipment to be utilized in the construction area.  
Therefore, use of a large bulldozer as the highest noise indicator for comparison purposes 
is not supported. 

 (b) The construction area is significant in area (length).  Assumptions related to the 
location of the equipment at the construction site are not validated as no information or 
data provided for equipment type(s) by specific location within the Project Site. 

 (c) Equipment list for construction area by type, quantity, duration of use, place of use, 
etc. is not provided.  Assumptions made regarding equipment are not in evidence. 

11.2.7. List of noises and vibrations not fully considered in the Noise Study individually 
and/or cumulatively: 

 a. Type of train 
b. Number of train events 
c. Number of train siding events 
d. Length of train 
e. Number of cars 
f. Weight of cars 
g. Speed of trains 
h. Length of idling time 
i. Type of engines  
j. Number of engines 
k. Conditions of Rail/track throughout (inclusive of siding and track type) 
l. Conditions of wheels 
m. conditions of switching areas 
n. Type of horn/whistle/bells at crossing and non-crossings 
o. Maintenance activities required on rail and for equipment in general (operations)  
p. Additional traffic noise from waiting traffic/vehicles 

Comment Letter B8

B8-150
cont.

 

118 
 

q. Full noise impacts of operations (equipment individually and cumulative, people/PA 
systems, movement of machinery, unloading rack pumps) 

r. Estimated site layouts of equipment along the construction area 
s. Truck make-up  
t. Usage of all construction equipment (time and cumulative) 
u. Roadway conditions for equipment and truck movement 
v. Types of Wheel/Rail Noise specifically: 
 1) Rolling Noise: interaction of steel wheels rolling on steel rails is a source of 

environmental impact. Wheel noise generated is impacted by smooth vs rough wheels
and rail roughness or corrugations. 
2) Impact Noise: wheel impacts at joint gaps as well as at crossovers and turnouts. 
Variables such as wheel flats (flat spot in the wheel), Rail joints (gap in track joint 
and running surface misalignments) and use of crossover frogs. 

 3) Squeal Noise: often occurs on short radius curves or crabbing of wheels on a curve. 

11.2.8 Section 5.4.3.10 of the DEIR embraces all flaws inherent in Section 4.10 of the DEIR 
and others. 

 (a) Section 5.4.3.10 of the DEIR ‘implies’, but does not confirm, that the construction 
and implementation of a replacement hydrogen plant will not occur.  Additionally, it says “As
described above…” and does not reference where above in the DEIR is the description.  It is 
not in the immediate prior paragraph. 

(b) The DEIR relies on a VIP noise analysis to support a no cumulative noise impact.  
However, this crucial analysis is not provided in the DEIR and the date of the VIP noixe 
study is not clearly divulged.  To the extent that the Noise Study is flawed, usage of the data 
and analysis further applied to a separate 2002? noise evaluation prepared for the VIP and 
any inference of the cumulative noise impact of the combined sources, are not valid.   

(c) The same reasoning of subsection (b) hereinabove (i.e. the Noise Study is fatally 
flawed) may be applied to the other cumulative projects at the refinery.  The combined 
studies are not a valid application to the impacts of the other cumulative projects. 

(d) Finally, the less than significant conclusion assigned to the impact of the other 
cumulative projects at the refinery is flawed because ‘distance’ is identified as the only 
determining variable (one mile) and distance is not a sole noise source determiner.  

11.3 SUMMARY 

A significant failure of the DEIR’s examination of the potential impact of noise is the irreparable 
flawed nature of the baseline study.  The scope of the baseline examination is inadequate and 
fails to address and coincide with areas impacted, directly and indirectly, by the Project.  If the 
baseline study is flawed and/or inappropriate for the purpose, it cannot be used to infer and 
project any future impacts of noise for the Project.  Therefore, any analysis that uses the baseline 
study is invalid. 

A further failure of the DEIR’s examination of the potential impact of noise is that its analytical 
focus is limited to Source noise(s) in the form of construction and ongoing operational (trains) in 
the area designated as the Project Site (construction area and new train track area only).  This 
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focus is erroneous and ignores the non-Project Site criteria and Sources, namely the area along 
the UPRR track in the vicinity.  The increase in noise associated with the vicinity unexamined 
includes not only additional trains but all source noise associated with increased switching 
activities at the junction of the Park, Bayshore and 680 off/on ramps.  We also note that the 
actual Project scope is from the point of entry of the crude oil trains into California to its 
Refinery destination.  We again conclude that the effects of noise and all other impacts should be 
examined as applicable to all points on the rail. However, our discussion here focuses on the 
inadequacies of the Project Scope as narrowly defined in the DEIR wherein such inadequacies 
are fatal for an examination of the Project regardless of the scope definition applied.  The same 
criticisms and errors illustrated in this more narrow analysis should be applied to the broader and 
actual Project scope. 

To the extent the 2013 baseline study is flawed for this purpose (full Project evaluation), it 
cannot be used as a baseline of any future analysis inclusive of establishing any credible 
predictive noise levels, establishing any criteria (significant or not significant), determining any 
mitigation applicable, determining any compliance with any local general plan, noise ordinance 
or applicable standards of other agencies, and drawing any other conclusions.  For this reason 
alone, the baseline data and study should not be used in the DEIR as a credible study or analysis 
for the prediction of future noise impacts directly or indirectly and/or cumulatively related to the 
Project.

Statements of Benician residents (refer to Planning Commission Meeting oral testimony to the 
DEIR of July 10th) indicate that residents are already negatively impacted by current noise and 
vibration activity emanating from the refinery and/or UPRR activity. 

A resident complained that currently her windows rattle (a cumulative vibration and 
noise impact) and she did not want any further increase of this unacceptable noise and 
vibration.
Tenants of the Industrial Park area, especially tenants near or at the Park Road crossing, 

complain that the noise and vibrations associated with the train cars is currently 
unacceptable and disruptive to normal business operations. 

Negative noise impacts already exist in the community and are of current great concern.  The 
Project will only exacerbate the situation since it is more than reasonably foreseeable that any 
amount of increase in noise and vibration activity will reasonably increase the duration, 
frequency and intensity of these occurrences.  If the impact is already considered ‘significant’ 
per the residents and tenants of the Industrial Park, then any increase must, at minimum, be 
considered significant.   

There is no “bright-line” to ascertain when and at what level noise/vibration in an environment 
moves from acceptable to unacceptable.  Any evaluation of noise and vibration must use 
objective and subjective criteria. Individual reactions to long-term noise and tolerance of 
frequent short-term significant ‘startle noise’ will vary.  However, the failure to adequately 
examine the tolerance levels, even if partly subjective, may lead to long-term negative and 
significant impacts.  If residents deem the noise and vibration levels unacceptable, they may 
move from the impacted area.  Such movement can irreparably change the make-up (socio-
economic) of the City of Benicia permanently.  If industrial workers and business owners deem 
the noise and vibration levels as interfering with work productivity and customer satisfaction, 
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such businesses may move from the impacted areas.  Any significant movement of residents and 
businesses may have a significant impact on the City of Benicia’s general plans and specifically 
plans for the industrial area. General decay of a residential neighborhood and/or vacancies in the 
industrial area may be significant foreseeable socioeconomic impacts attributable to noise 
associated with the Project. Once the Project is permissioned and the related new noise is in 
effect, the City’s ability to effectively mitigate is non-existent. 

CEQA requires adequacy, completeness and a good faith effort of full disclosure (Guidelines § 
15003(i)).  Sections 4.10 and 5.4.3.10 of the DEIR fail to meet this minimum criterion.   
Due to the flaws identified in the 2013 baseline study together with the incomplete analysis of 
scope of noise and vibrations as set forth above, no valid conclusions may be drawn from 
Sections 4.10 and 5.4.3.10 of the DEIR to determine if the Project would cause adverse 
significant noise impacts as defined in CEQA.  Therefore, it is not currently possible to 
determine if the Project would cause adverse noise impacts that would result in any of the 
following either singularly or on a cumulative basis: 

Exposure of persons to or generation of noise levels in excess of standards established in the 
local general plan or noise ordinance, or applicable standards of other agencies; 

Exposure of persons to or generation of, excessive ground borne vibration or ground borne 
noise levels; 
A substantial permanent increase in ambient noise levels in the Project vicinity above levels 

existing without the Project; and  
A substantial temporary or periodic increase in ambient noise levels in the Project vicinity 

above levels existing without the Project. 

RFIQS FOR SECTION 11 OF THE RESPONSE.  The following Requests for Information 
and/or Questions are submitted for this Section 11 of the Response. 

1. Provide a detailed explanation and all facts not in evidence regarding the original 2013 
baseline Noise Study including, but not limited to, the original scope and purpose of the study, 
the methodology applied to choose the Period, basis of determination that the baseline study is 
representative for purposes of the Project evaluation. 

2. Identify the primary decision maker who made and/or exercised decision making control over 
the assumptions, scope of study, dependencies, parameters, and all other primary decisions 
required for the 2013 baseline of the Noise Study. 

3. Provide all raw data collected from the monitors over the Period during the baseline Noise 
Study sufficient for an interested party to validate the results and calculations in the DEIR. 

4. Provide all raw data collected from the monitors over the Period during the baseline Noise 
Study that was not used in or described in the DEIR but used in the analysis. 

5 Provide all raw data collected from the Monitors over the Period during the baseline Noise 
Study not presented in the DEIR and the basis for its exclusion. 

6. For the baseline 2013 Noise Study and the subsequent noise analysis, was UPRR consulted to 
obtain average train and other related railroad activities and associated railroad and train 
potential noise and vibration sources over a 7x24 365 day period (e.g., the last prior yearly 
average)?  If yes, provide all that information.  If yes, provide any other information collected 
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from UPRR regarding its projected noise related activities for the next annual periods (including 
any information obtained regarding projections with no Project and with the Project). 

7. Was UPPR advised directly or indirectly of the existence of the baseline study, the Period, the 
scope and purpose, location of monitors or any other related factors prior to the commencement 
of the baseline study and/or during the study?  For purposes of this question, UPPR includes any 
of its representatives, employees, and independent contractors.   

8. Provide a complete and accurate list of all construction equipment to be used in the 
construction phase of the Project.   

9. For all construction equipment listed in response to RFIQ #8 above, provide the average daily 
duty cycle for each category of equipment, the typical noise emission levels for each item and 
estimates of noise attenuation from the construction site together with the location of such 
equipment within the site (e.g. Geometric center, multiple other locations). 

10. Provide adequate description of type of engines that may be utilized during the operation of 
the Project, together with specific noise emission levels by type.  

11. Provide noise emission levels for all Sources identified in Section 11.2.7 of this Response
that are applicable to the Project.  If any potential Source listed is deemed ‘not applicable’ 
provide explanation for such determination. 

12. Describe in detail the Path between each Monitor and its impact on the Monitors’ readings.
13. Describe in detail the make, model, new/used of each Monitor and if the Monitor is 
omnidirectional. Additionally describe how the microphone was positioned specifically to 
characterize which dominant noise Source. 

14. Explain why other noise measures (Lmax, SEL, CNEL) were not used in the analysis. 

15. Provide the noise levels generated by the operation of the unloading rack pumps (for 
avoidance of doubt, provide this level absent any other source. Do not combine this number with 
train movement). 

16. Explain why Wilson, Ihrig & Associates was not disclosed in Chapter 7 of the DEIR. 

17. Will Applicant (Valero) construct and/or operate the replacement hydrogen plant referenced 
in Section 5.4.3.10 of the DEIR?  If yes, or undecided, explain the applicable timetable for such 
final decision and decision criteria. 

18. Provide dimensions for the Project Site (construction) are identified as L-1 in Figure 4.1.-2 of 
the DEIR. 

19. Provide specifics of placement of the Monitors and monitor sites for L-2 through L-6 
(address, place of placement, height, type of building if applicable, etc.).  Specifics should 
include any variables that would impact the results and measurements and data produced by the 
Monitors.

20. Were any buildings assessed for vibration/noise as a receptor?  If no, explain why not. If yes, 
provide a list of buildings by address, type (construction), the results of the assessment inclusive 
of an analysis of the building’s characteristics and such characteristics’ impact on noise/vibration 
results. 

21. Describe any existing road conditions in the construction site and each road’s contribution to 
the noise/vibration analysis and levels. 

22. Describe in detail the condition of all rail trackage within Benicia and the sensitive 
environmental areas inclusive of the Suisan Marsh. 
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23. Describe in detail for all crossing, turnouts, and switching areas in the Industrial Park area 
the general condition of the areas including but not limited to the identification of the type of 
switching or crossing track and any gaps, surface irregularities, or use of crossover frogs and any 
discovered configurations or other variables and factors that contribute to noise.   

24. Can the City (or Applicant) guaranty (via contract or other similar binding mechanism) that 
the noise generated from the Project, and particularly the noise generated by and related to the 
movement of trains under the control of UPRR will be held to the levels promised and projected 
in the DEIR for the duration of the Project which can be reasonably expected to exist for several 
decades? 

End of BSHC Section 11: Response to Sections 4.10 and 5.4.3.10 of the DEIR (NOISE) 
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SECTION 12: INSURANCE (SUBSTANTIVE AREA OF RISK NOT 
ADDRESSSED IN THE DEIR) 

DEIR FAILS TO ADDRESS LIABILITY ISSUES AND INSURANCE COVERAGE FOR 
EVENTS WHICH ARE REASONABLY FORESEEABLE. 

 As previously discussed in this Response, transport of crude oil by train raises significant 
environmental and safety risks that have been dramatically demonstrated by numerous accidents, 
including the catastrophic destruction and evacuation of entire towns.  Additionally, accidents 
related to the processing of such hazardous commodities can occur on any refinery’s site, and 
such events regularly occur.  Transport by rail greatly increases the already known and 
foreseeable risks associated with heavy petro-chemical industries. The recent record of 
destruction that has accompanied the rise of crude by rail, as well as prior decades of “routine” 
refinery mishaps, shows that accidents will be inevitable.  Both non-catastrophic and catastrophic 
events are reasonable and foreseeable scenarios that must be examined under CEQA 
requirements.   

 Such occurrences, regardless of cause, have result in aftermaths including mass 
casualties, property damage, cleanup costs, costs for emergency response, evacuation costs for 
residents and workers in the impacted areas, and environmental damage.  Damage may range 
from the destruction of a few rail cars to the elimination of entire downtowns.  Environmental 
damage may range from a small cleanup in a contained non-environmentally sensitive area to the 
irreparable damage associated with the destruction of an entire sensitive eco system.  The 
Refinery premises and UPPR rail associated with the Project are located in areas designated as 
environmentally sensitive; and the crude oil and tar sands may be transported over thousands of 
miles of track through other densely populated urban areas and sensitive environments before 
arriving in Benicia. 

 Therefore, it is imperative that the liability arising from entirely foreseeable accidents 
together with an examination of available insurance coverage for such accidents is thoroughly 
addressed in the DEIR.  The DEIR avoids the examination of how damages might be paid just as 
it discounts such the full range of events and accidents that are foreseeable.  The DEIR does not
analyze: (i) the potential monetary damages associated with even the smallest spill, (ii) the 
financial ability of the responsible party to make the damaged parties ‘whole’, and (iii) the 
identification of parties who may not be made ‘whole’ and therefore left to absorb possibly 
catastrophic losses.  From a local perspective, those left holding the bag and paying the legal 
bills may include The City of Benicia as well as individual residents and businesses 
.
 Recent train and refinery related accidents resulted in damages in damage claims of 
hundreds of millions of dollars. The town of Lac Megantic was essentially wiped out and the 
magnitude of damages associated with the accident resulted in the bankruptcy of the two 
responsible rail companies.  The two railroad companies involved, one Canadian and one 
American, filed simultaneous bankruptcy petitions to seek protection.  Each action resulted in 
liquidation of the company because it was determined that the company’s obligations exceeded 
its assets.  Restructuring was not possible.  The valuation of the assets included any available 
insurance coverage.  The total coverage amount inclusive of each company’s assets was not 
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sufficient to meet the obligations. Creditor claims and claims of the many victims are still 
pending in the courts.  The likely result is that most claimants will never be paid more than a 
fraction of their claims. 

 Concerns over inadequate insurance coverage for potentially huge damages associated 
with crude oil transport by rail has been recently raised by the Department of Transportation 
(DOT) via its agency, the Pipeline & Hazardous Materials Safety Administration (PHMSA).
The concern may be characterized as a ‘new’ because the recent introduction of new crudes in 
large quantities (Bakken which is highly explosive; and Tar Sands which are highly hazardous to 
the environment if released) coupled with the recent steep spike in rail transport of such crudes 
that gives rise to the issue.  PHMSA notes that even a less than catastrophic spill of crude oil will 
bump up against even the largest railroads’ current insurance limits. (see Draft Regulatory 
Impact Analysis [Docket No. PHMSA-2012-0082][HN-251] Hazardous Materials: Enhanced 
Tank Car Standards and Operational Controls for High-Hazard Flammable Trains; Notice of 
Proposed Rulemaking, July 2014).  PHMSA also notes that as the volume of crude oil shipped 
by rail continues to grow, it is reasonable to assume that events of the magnitude of La Megantic 
may occur.   

 Even the Lac Megantic catastrophic explosion is not representative of the foreseeable 
maximum damages.  The Lac Megantic explosion occurred in a small town in a rural area.  This 
Project’s footprint extends through many densely populated urban areas, and areas designated as 
environmentally sensitive throughout California.  PHMSA attempted to estimate the potential 
damages if a Lac Megantic event occurred in a more densely populated area.  One of their 
methodologies concluded that such an event in an urban area would produce roughly $6 billion 
in total undiscounted damages.  A primary factor is higher population density, which puts more 
people at risk of exposure, injury or death, coupled with the value of property and infrastructure 
that will likely be destroyed.   

According to the PHMSA analysis, most large railroads carry around $25 million in 
insurance; and although some companies might carry $50 million in coverage, even the highest 
existing levels are not adequate.  The railroads’ own trade associations are alarmed:  the 
Association of American Railroads wrote a letter to the Canadian Transportation Agency 
regarding liability and insurance coverage for the movement of hazardous materials said that 
“should an incident occur within or near a densely populated area, or should there be a popular 
public attraction within a few miles of the incident site, an incident…has the potential to be truly 
catastrophic and result in billions of dollars in personal injury and property damages.  The 
damages potentially resulting from an exposure could risk the financial soundness and viability 
of the rail transportation network in North America”. (see comments of the Association of 
American Railroads, Before the Canadian Transportation Agency, Review of Railway Third-
Party Liability Insurance Coverage Regulations, January 21, 2014).

 The possibility of an accident involving crude oil and/or rail and/or tank pumping 
operations is real and the risk cannot be ignored.  The accidents regularly occurring at the 
Richmond Chevron facility since 1989 are ample evidence that refineries are not immune from 
accidents.  The damages resulting from the Chevron on-site events resulted in shelter-in-place 
orders, thousands of people seeking medical assistance, significant injuries of employee/first 
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responders, etc.  Regardless of the track record of any particular facility, accidents do occur; and 
transport of crude by rail increases the risk far beyond the refinery property boundaries.  
Therefore, adequacy of insurance coverage should be examined.  The introduction of the 
particularly hazardous and/or volatile crudes coupled with the new mode of transport (rail) and 
related new operations (pumping) for this particular Project, may challenge the adequacy of 
existing coverage of the Applicant.  The Applicant’s insurance coverage must be disclosed.

 The DEIR must consider more than simply whether the Applicant and the railroad 
corporations can afford to pay for destruction of property (business, municipal, federal, state, 
individual), the destruction of sensitive environmental areas and wildlife, damage to health of 
citizens, loss of business and associated revenue, and/or loss of life.  For purposes of insurance, 
such events must also be examined as cumulative events and include multiple events that may 
occur.  A refinery may experience more than one accident in any year; and a railroad likely 
experiences many accidents in any annual period.  Annual periods are emphasized here because 
an entity’s insurance coverage/ policy is normally measured in 12-month increments.  Therefore, 
any examination of coverage must take into account multiple occurrences (varying in type, 
degree, and amount of damages) within any coverage period.  Several policies may overlap.  
Policies may have differing exclusions from coverage. Additionally, Earthquakes in California 
are foreseeable events. Therefore, at the very least any insurance coverage carried by the 
Applicant should be examined for exclusion of coverage related to any ‘Acts of God’ or ‘Acts of 
Nature’.

 The obvious foreseeability of accidents in connection with the Project raises two primary 
questions: 1) Who will be the liable party(ies) responsible for compensation associated with the 
deaths, injuries, property damage and environmental cleanup, and 2) Does the liable party(ies) 
possess enough capital, assets, or insurance coverage to compensate fully.  An examination of 
past occurrences has demonstrated that a liable party 1) may not have sufficient funds to cover 
all damages and/or 2) may not have sufficient insurance coverage to meet the demands of the 
ensuing damages.  Absent the funds to make damaged parties ‘whole’, such victims (human or 
property) are left without the means to meet medical bills, repair homes and businesses, clean-up 
any impacted environments, and generally put the post-incident state back to a pre-incident state.  
Additionally, government, public and non-profit agencies may be called upon to assist 
(especially in an emergency situation) and such assistors may not be reimbursed.  These agencies 
may extend from the local Red Cross, to FEMA, the California Office of Emergency Services 
and other first responders.  When the net worth of a company (inclusive of insurance) is 
insufficient to cover damages associated with an event, those costs will be ultimately borne by 
the parties who have suffered the injuries, damages and other consequences.  

 Even if examination is limited to a catastrophic event occurring within the “limited” 
Project boundaries described in the DEIR the potential losses are staggering.  The fence line 
provides no protection from the worst accidents. The City of Benicia, its residents and 
businesses, the environment (inclusive of the sensitive Suisan Marsh, Sulphur Creek and 
wetlands), are all within the ambit of potentially enormous damage.64 Even a “relatively” minor 
                                                           
64 Examination of the consequences of accidents and events reasonably foreseeable have been primarily ignored 
or not discussed in the DEIR.  Therefore, the growth-inducing, socio-economic and like consequences of a small 
and/or serious event have not been examined. 
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incident that occurs in or near the City may cause the release of deadly materials into the air 
resulting in evacuations, hundreds of hospitalizations, and future occurrences of cancer and lung 
disease in affected residents.  Even a “relatively” small spill of crude oil into Sulphur Creek 
and/or wetland areas could result in permanent damage to environmentally sensitive systems and 
wildlife and irreparable damage.  For an analysis encompassing the broader and more realistic 
Project areas (all of California), the consequences and dollar figures increase exponentially.  Any 
DEIR involving an Applicant whose business plans can damage the entire state must include a 
robust analysis of their financial ability, inclusive of insurance coverage, to pay for damages in a 
cumulative fashion.  One of the purposes of CEQA is to avoid having taxpayers foot the bill for 
business plans that go disastrously wrong. 

 Foreseeable events must also include the possibility of a terrorist or other intentional 
attack.  Threats of disruption, particularly regarding transportation, are more or less constant 
from enemies outside the U.S. as well as from domestic sources. It is easily foreseeable that an 
individual or group may choose the railroad and/or a refinery as a target.  The rail transportation 
system is an essential mode of transport within the United States for business.  Indeed, a viable 
rail system has always been regarded as “core” infrastructure essential to the economic well-
being of the country and a necessarily defended asset.  A terrorist attack on a large scale (e.g. 
multiple refineries) would have a significant negative impact on the nation.  So too, would the 
country be rocked by an attack involving rail cars carrying explosive crude oil through a big 
American city.  Intentional attacks may originate not from a sophisticated, organized terrorist 
group.  An intentional event may also include a group of minors attempting to derail a train car 
or penetrate a tank car.  A scenario including explosion, derailment, tank car leakage or other 
incident caused intentionally is absolutely foreseeable.  The risk should be taken seriously and 
thoroughly discussed. 

 CEQA review demands that reasonably foreseeable risks be fully revealed and analyzed. 
The federal government has recognized the risks of rail transport of crude oil as foreseeable and 
the preliminary analysis and public input that will lead to regulation of such risks.  The DEIR 
also must analyze foreseeable risks, including inquiring whether that the entities found ultimately 
found liable for damages can afford to pay them.  Full disclosure of the risk of underinsurance 
must be provided in the DEIR so that the City’s decision makers and the public are fully 
informed of the potential cost to them.  Such examination will require not only an analysis of 
each entity’s financials, but also their specific insurance coverage and policies in effect.  
Additionally, this Project should be characterized as continuing not just for the construction 
phase but for the next several decades since the operational risks (on an off the Refinery 
premises) will reasonably and foreseeably continue far into the future.  The City of Benicia 
should also examine mechanisms to impose reasonable minimum policy coverage, the 
monitoring thereof (e.g. then current certificates of insurance evidencing minimums established), 
and the mandatory re-examination and imposition of revised minimums to meet then current 
coverage needs.  When the City wagers its future, it should know what it stands to lose. 
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RFIQS FOR SECTION 12 OF THIS RESPONSE.  The following Requests for Information 
and/or Questions are submitted for this Section 12 of the Response (Insurance). 

1. Provide a best effort list of all potential liable parties (“Party” or “Parties”), inclusive of 
Parties in a joint or severable liable capacity, for all reasonably foreseeable scenarios, including 
but not limited to the scenarios outlined hereinabove (“Scenario” or “Scenarios”), assuming that 
the event that triggers the liability, either originates from the transport and/or refinery operations 
associated with any crude oil that may be utilized for the Project (e.g. UPRR, Valero, 
subcontractors, rail car manufacturers, rail car leasing companies, seller/manufacturer of 
applicable crudes, a municipality, etc.).   

2. For each Party listed in RFQI #1 above, provide the following: 

(a) A copy of the Party’s annual financials for the last two complete annual periods and any 
quarterly financials to date, inclusive of any SEC filings, together with said company’s 
annual statement to stockholders (if a public company) or similar documents if privately 
held.

(b) A copy of each Party’s current insurance coverage/policy.  Detail should be provided 
regarding types of applicable coverage and other limitations (commercial general 
liability, excess liability, errors and omissions, limits per occurrence, combined and in the 
aggregate, etc.). 

(c) An insurance risk analysis prepared by an insurance risk expert regarding coverage and 
limitations/exclusions for the purpose. Such an expert should be a neutral expert, with no 
ties to any of the examined Parties and chosen and managed by the Lead Agency. 

(d) An analysis prepared by an expert in the respective Parties’ industry, of the company’s 
financials and the overall ability to pay damages for the purpose, absent insurance 
coverage and with insurance coverage. Such an expert should be a neutral expert, with no 
ties to any of the examined Parties and chosen and managed by the Lead Agency. 

(e) Availability for each Party of “other” insurance coverage offered in the industry for the 
Scenarios examined, and an explanation of how such coverage, if available, would 
supplement current financial ability to pay damages together with a best estimate of 
damages that would remain uncovered. 

3. For each Party listed in RFIQ #1 above, and for each Scenario, provide best effort worse case 
scenarios (multiple and single liability, singular and cumulative events) and for each event, the 
likely outcome (ability to cover all damages, or other). 

4. Provide a best effort analysis for the Scenarios of the costs and categories of costs that any 
municipality, state government, federal government, county, city, or agency thereof 
(“Government”) may need to provide to the public (residents or businesses) on a short term or 
long term basis and the likelihood and/or circumstances impacting such Government’s ability to 
re-coop such costs from any source. 

5. Provide a best effort analysis for the Scenarios of the costs and categories of costs that any 
resident and/or business in the impacted areas may need absorb at their cost and the likelihood 
and/or circumstances each residents’ or business’ ability to re-coop such costs from any source.  

Comment Letter B8

B8-155

 

128 
 

In your response, please address the standard provisions of residential homeowner insurance 
coverage, small business insurance coverage, large business insurance coverage and if damages 
arising from the Scenarios are covered completely under such standard individual’s/business’ 
coverage.

End of BSHC Section 12: Insurance 
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SECTION 13: BSHC GENERAL REQUESTS FOR INFORMATION AND 
QUESTIONS TO THE DEIR.

1. Provide complete copies of all contracts for or related to the engagement(s) of ESA and any of 
the subcontractors and/or experts (each a “Contributor”) used in the preparation, development, 
writing, and/or analysis of the DEIR (each a “Contract”).  For avoidance of doubt, a Contributor 
includes EAS (not inclusive of employees of EAS) and any subcontractors, all experts, and other 
third parties who were engaged by EAS or any other party and contributed to the DEIR. 

2. For each Contract, provide any and all amendments thereto, whether written or oral, regardless 
of form, that amend, modify, or supplement the Contract and/or its terms including, but not 
limited to, terms of Scope.  “Scope” means instructions, assumptions, dependencies, reliance, 
limitations (time, materials, other), authorizations, services descriptions, directives, resources, 
levels of effort, data, material and other tools used to define, characterize, shape, determine, the 
required performance of the Contributor under the Contract and/or for the engagement.  For 
avoidance of doubt, Scope includes any materials or information provided to a party prior to the 
commencement of the Contract or engagement if such materials or information was utilized or 
relied upon by such party in the course of their duties under the Contract or engagement. 

3. If any party, other than the contracting party,(each a “Other Party”) communicated with a 
Contributor during, or prior to, the course of the engagement and such Other Party provided 
information, direction, instructions or other information that in any way or manner modified, 
changed or supplemented the terms of the Contract and/or Scope or provided further 
clarification, illustration, instruction, documentation, resources, or direction (i) identify such 
Other Party, and (ii) provide the specific communication(s), whether oral or written and 
regardless of form.  For avoidance of doubt, an Other Party may include the City of Benicia, the 
Applicant, and/or UPRR. 

4. For each Contributor, confirm that the engagement for such Contributor was made with the 
full knowledge (disclosure) and approval by the City of Benicia in compliance with its 
instructions and the City of Benicia’s policies, rules, and regulations and any other applicable 
law and regulations. 

5. For each Other Party, confirm that all communications, contributions and information and 
such Other Party’s involvement were made with the full knowledge (disclosure) and approval by 
the City of Benicia in compliance with its instructions and the City of Benicia’s policies, rules, 
and regulations. 

6. For each Contributor, did the City of Benicia research the Contributor’s prior performance to 
determine if such Contributor has, had or reasonably will have any ties to or reliance upon 
(economic, political, or other) the Applicant and/or UPRR? 

7. For each Contributor, did the City of Benicia research, obtain and consider if the Contributor 
has reliance upon or may have reliance upon Applicant and/or the refinery-oil industry or UPRR 
and/or the rail road industry for Contributor’s future revenue, earnings and/or reputation?.  If yes, 
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how was this inherent bias examined and deemed irrelevant?  By way of example and for 
avoidance of doubt, reliance includes any Contributor that is an expert or consultant with 
material ties to any University, agency, or group wherein such University, agency or group 
receives economic (i.e. grants) or other forms of contribution from Applicant, UPRR or their 
applicable industries. 

8. For each Contributor, provide a list of all sources of “industry” income, private or commercial 
(inclusive of grants) including non-monetary contributions to each Contributor that any 
particular industry source may have provided (i.e., travel, conference fees, accommodations)for 
each Contributor (or, each Contributor’s employer if applicable, such as a University), each a 
“Source”). 

9. Identify any party who was considered for the engagement (each a “Candidate”), but not 
chosen to be a Contributor. 

10. For each Candidate, describe fully how each Candidate was first sourced (i.e., who first 
identified such party as a potential Candidate, and/or did the Candidate respond to a formal 
Request for Proposal or similar procurement request, or other process (each a “Process”).

11. For each Process, identify the party (i.e. City of Benicia, Applicant, ESA, or other party), that 
made the final determination and selection of any Candidate to be engaged as Contributor (each 
a “Decision Maker”).  If the Decision Maker was the City of Benicia, identify who and/or which 
city entity was the ultimate Decision Maker. 

12. For each Process, identify any party, other than the Decision Maker, that contributed to, was 
relied upon, and/or substantially influenced the vetting and analysis of each Candidate and 
describe specifically scope and level of such party’s involvement.

13. For each Process, provide all documentation exchanged in the Process with any involved 
party, inclusive of the Candidate.  If the City of Benicia was the Decision Maker and utilized a 
formal procurement process, please provide the ratings applied to each Candidate.   

14. Confirm that each Process (inclusive of the methods and criteria of selection) were made 
with the full knowledge (disclosure) and approval by the City of Benicia in compliance with its 
instructions and the City of Benicia’s policies, rules, and regulations and any other applicable 
law or regulations. 

15. What specific steps did the Decision Maker invoke to determine the eligibility and 
qualifications of any Candidate and their ability to perform to the tasks required? 

16. Did the Decision Maker examine and verify a Candidate’s prior performance using 
independent methods and sources (i.e., non-reliance on parties involved in or with current or past 
ties to the Project – objective sources) and if yes, identify such steps? 
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17. Identify all parties, excluding a Contributor or the City of Benicia, that received a copy of the 
DEIR, in whole or in part, prior to its public dissemination and describe the specific content 
provided to whom and by whom. 

18. Provide any other information regarding the process and selection of a Contributor that is 
salient in determining or disclosing any inherent bias in the process and selection of a 
Contributor.

19. Can the Applicant control, guaranty or otherwise ensure that UPRR will abide by Applicant’s 
projections and plans regarding the frequency, route or configuration of shipments of crude oil? 

20. Can the Applicant control, guaranty or otherwise ensure that UPRR will abide by Applicant’s 
projections and plans regarding movement, parking and switching of trains outside of 
Applicant’s property? 

21. Can the Applicant control, guaranty or otherwise ensure that UPRR will abide by Applicant’s 
projections and plans regarding the volume of train cars arriving and leaving the Industrial Park 
outside of Applicant’s property?

22. Can the Applicant control, guaranty or otherwise ensure that UPRR will abide by Applicant’s 
projections and plans regarding the use of any particular type of rail tank car used in the 
configuration of trains delivering crude oil to the refinery? 

23. Did the City of Benicia review all scoping and related comments and questions previously 
submitted (see Appendix B of the DEIR) and respond and address fully in this DEIR? 

24. Specifically describe the “1232 Tank Car” proposed in the DEIR.  Is this 1232 Tank Car the 
car known as the “Enhanced CPC 1232 Tank Car” with the 7/16 inch minimum shell thickness 
or the “AAR 2014 Tank Car” with the 9/16 inch minimum shell thickness?  Confirm that the 
DEIR referenced 1232 Tank Car does not have the TIH top fittings protection system or the ECP 
brakes. 

25. The DEIR indicates that the tank cars used to transport the crude would be owned or leased 
by Applicant.  
 a. What it the total number of tank cars leased plus owned) that will be procured? 
 b. What is the total number of tank cars that will be leased? 
 c. What is the total number of tank cars that will be owned by Applicant? 

26. For tank cars subject to lease, does Applicant currently have contracts in place or binding 
options to lease, the total number of cars referenced in Section 25(b) above?  If yes, provide the 
names of the lessor entity(ies), confirm that the lessor will supply (binding engagement) all 
leased 1232s, and confirm when such tank cars will first be available. 

27. For tank cars subject to Applicant ownership, does the Applicant currently have binding 
contracts and orders in place for such 1232 cars?  If yes, provide the manufacturer and/or seller 
together with the current scheduled delivery dates for each tank car. 
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28. Provide a best estimate of the minimum number of tank cars required for the Applicant to 
operate per the Project Alternative 2 proposed requirements in the DEIR, specifically, 7x24, 365 
operations with 100 tank car deliveries to the Refinery daily.  Include the number of tank cars in 
route (either coming or going), the approximate location of such tank cars along the route 
commencing from and then returning to the source of the crude oil, the approximate number of 
miles each way, the approximate timing for the trip each way. 

29. Confirm that Applicant can control 100% the use of the 1232 cars, and no others, from point 
of crude collection to final destination (Refinery). 

30.Identify all devices (“Devices”) installed on all points of the rail within California 
(“Routes”), for all trains carrying crude oil to the Refinery that are utilized to detect train defects 
and other conditions that pose hazards to trains. Devices include, but are not limited to, Wayside 
Defect Detectors and Positive Train Control systems.  For each Device, provide the specific 
location along the Route and provide a detailed map.  For each Device, describe specifically the 
type, manufacturer, age and the specific range of functionality. 

For Wayside Defect Detectors, specify if such Devices include any or some of the following 
functionality: 

Hot bearing detectors, 
Dragging equipment detectors, 
High, wide or shifted load detectors, 
Acoustic bearing detectors, 
Railway bearing acoustic monitors, 
Truck bogie optical geometry inspection systems, 
Truck performance detectors, 
Wheel impact load detectors, and 
Wheel profile measurement systems. 

For Positive Train Control Systems, specify if each unit has the following components: 

 Speed display and control unit on the locomotive, 
 A method to dynamically inform the speed control unit of changing track or signal 

conditions,
On-board navigation system and track profile database to enforce fixed speed limits, 
Bi-directional data link to inform signaling equipment of the train’s presence,

 Centralized systems to directly issue movement authorities to trains, 
A Fixed signaling infrastructure (coded track circuits and wireless transponders), and 

 Wireless data radios for transmission. 

End of BSHC Section 13: General Requests for Information and Questions 
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2.5.8 Letter B8– Responses to Comments from  
Benicians for a Safe and Healthy Community 

B8-1 The organization’s participation in the CEQA process for the Project is acknowledged. 
Notice of the availability of this Final EIR, including responses to this letter, will be 
provided as indicated in Final EIR Section 1.4.  

B8-2 The organization’s summary of environmental concerns regarding the Project is 
acknowledged. Specific responses to these concerns are provided below. 

B8-3 This summary of CEQA’s requirements and the commenter’s opinion about readers’ 
burdens do not address the adequacy or accuracy of the environmental analysis and do 
not identify any other significant environmental issue requiring a response. Nonetheless, 
to clarify, see Public Resources Code Section 21061 (“’Environmental impact report’ 
means a detailed statement setting forth the matters specified in Sections 21100 and 
21100.1; provided that information or data which is relevant to such a statement and is a 
matter of public record or is generally available to the public need not be repeated in its 
entirety in such statement, but may be specifically cited as the source for conclusions 
stated therein; and provided further that such information or data shall be briefly 
described, that its relationship to the environmental impact report shall be indicated, and 
that the source thereof shall be reasonably available for inspection at a public place or 
public building”). 

B8-4 The commenter’s opinions about the completeness, accuracy, and other aspects of the 
DEIR are not supported. CEQA does not require any specific format to be used in an EIR 
so long as the document contains the requisite information (14 Cal. Code Regs. §15160). 
The EIR presents information about preemption. See DEIR Section 3.7, DEIR 
Appendix L, Revised DEIR Section 2.6.2, and Revised DEIR Appendix G. See also 
UPRR Comments B4-3 and B4-4. Reviewers’ understanding of how federal preemption 
affects the City’s ability to mitigate impacts from rail operations is clearly demonstrated 
in written comments such as this one as well as comments made before the Planning 
Commission. See, for example, comments documented in the transcript of the Planning 
Commission’s September 29, 2015 meeting on the Revised DEIR (Transcript, pp. 35, 42, 
53, 59, 70). The fact that UPRR is not an applicant is equally clear. See, e.g., DEIR 
pp. 4.1-11 and 4.6-8, which identify the applicant as the entity that submitted the Use 
Permit Application for the Project in December 2012. See also public meeting comments 
in which it is clear that Valero is the applicant, such as Mr. Lambden’s comments on 
July 10, 2014 (Comment Lambden-1, Transcript p. 26), which identify the “Applicant” as 
“only a fraction of the entire business park,” references by Commissioners Dean and 
Smith to Valero as the applicant during the same meeting (July 10, 2014 Transcript, 
pp. 84-85, 125). For these reasons, the City disagrees with the comment’s suggestion that 
the EIR obscures or masks the role of UPRR. 
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B8-5 The City disagrees with the suggestion in this comment that it might ever be appropriate 
for a reviewer to rely on less than a complete EIR for an accurate picture of a proposed 
project or its potential effects. Decisions about the adequacy and accuracy of an EIR are 
based on the evidence as a whole. Laurel Heights Improvement Association v. Regents of 
Univ. of California (1988) 47 Cal.3d 376, 408, as modified on denial of rehearing 
(Jan. 26, 1989). One who would challenge an EIR for insufficient evidence has the 
burden of showing why the evidence before decision makers is lacking; as the court has 
noted, “failure to do so is fatal.” Tracy First v. City of Tracy (2009) 177 Cal. App. 4th 1, 
934-35. It would be a mistake to base conclusions about the overall adequacy of the EIR 
on a subset of its content.  

Project objectives are identified in DEIR Section ES-2 (p. ES-1 et seq.) and DEIR 
Section 3.2.1 (p. 3-5). The commenter’s disagreement with the statement of Project 
objectives is acknowledged. Comments about the Valero Improvement Project (VIP) are 
not a comment on the adequacy or accuracy of the analysis of the impacts of this Project, 
and so are beyond the scope of this EIR.  

CEQA obligates the City to analyze potential impacts of a proposed project, where the 
term “project” refers to an activity that is subject to CEQA (14 Cal. Code Regs. 
§15002(d)). More precisely and as it relates to this matter, “‘Project’ means the whole of 
an action, which has a potential for resulting in either a direct physical change in the 
environment, or a reasonably foreseeable indirect physical change in the environment” 
and that involves the issuance by a public agency of a discretionary permit or other 
entitlement (14 Cal. Code Regs. §15378(a)(3)). Here, Valero filed Use Permit 
Application No. 12PLN-00063 to construct and operate a railroad tank car unloading rack 
within the existing Refinery to offset a portion of the crude oil now being received by 
marine vessel with crude oil to be delivered by rail. The application is not, as the 
comment suggests, to access crude oil by whatever means available and does not include 
increased marine vessel deliveries. While the City agrees that different transport options 
than the one proposed would be likely to result in different GHG emissions, non-rail 
forms of transport are beyond the scope of the Project.  

This comment’s suggestion that the GHG calculations relied upon in the DEIR are 
inaccurate, without factual basis, or misleading is not supported by data or references 
offering facts, reasonable assumptions based on facts, or expert opinion supported by 
facts in support of the comment (14 Cal. Code Regs. §15204(c)). The City notes the 
concern, but cannot provide a more detailed substantive response given the absence of 
information in the comment. 

The City revisited the analysis of potential effects associated with GHG emissions in the 
Revised DEIR issued for review in August 2015. Considering a broader geographic area 
of potential impacts (i.e., Class I rail routes between Project-related crude oil’s North 
American points of origin and the Refinery), the Revised DEIR concludes that the Project 
would generate potentially significant direct and indirect GHG emissions that, because of 
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federal preemption, would remain significant and unavoidable. See Revised DEIR 
Section 2.11 (p. 2-53 et seq.).  

B8-6 The City agrees that preemption would make Alternative 1 (limiting the Project to one 
50-car train delivery per day) or Alternative 2 (limiting the Project to two 50-car trains 
delivered during nighttime hours) legally infeasible. Regarding Alternative 3, the 
comment mentions two other projects that (as of the time of the comment) were in the 
planning stages. The Port of Stockton and Bakersfield projects are separate projects each 
in its own right and each is considered as part of the cumulative scenario (see, e.g., 
Revised DEIR Table 5-1, p. 2-146).  

B8-7 The City disagrees with the suggestion made in this comment that the environmental 
analysis conducted for the VIP is a key document essential to an understanding of the 
potential effects of the Project as described in DEIR Chapter 3 (p. 3-1 et seq.). VIP 
documents are readily available on the internet by searching the phrase “City of Benicia 
Valero Improvement Project” [http://www.ci.benicia.ca.us/index.asp?SEC=737165B4-
11C5-4974-9B0B-0AE4AC535ECC&Type=B_BASIC]. The comment provides no facts, 
data, expert opinion, or other evidence to explain why the absence of a direct link to those 
documents would preclude meaningful consideration of the potential effects of this 
Project; consequently, the City does not have enough information to provide a more 
substantive response. 

B8-8 All materials relating to the environmental analysis of the Project, including those 
distributed more broadly by CD, are and have been readily available from the City upon 
request since the DEIR was published. All readers who have the DEIR in hand readily 
could discern that the main text of the document had been printed, and that appendices 
were electronically available simply by turning to the last page or by reviewing a library 
copy or by reviewing the document at the City’s offices or otherwise by request. As 
indicated by the City’s timely receipt of this Letter B8, neither the City’s publication of 
the appendices to the DEIR in an electronic format nor the organization of materials on 
the CD unduly hindered the organization’s review of the DEIR. The information 
provided by the Goodman Group and Phyllis Fox are and will continue to be included 
not just in the formal record for the Project but actually in the EIR. Both are available 
for consideration by decision makers and members of the public as part of the 
environmental review process.  

B8-9 An EIR need not follow any particular format so long as it contains the requisite 
information (CEQA Guidelines Section 15160). The stated preference for the 
organization used in the VIP EIR is acknowledged, although the City’s choice to follow a 
different format in this EIR is consistent with CEQA.  

Regarding public safety and public health, see, e.g., DEIR p. 3-26 (regarding City-
approved public safety measures to be maintained at key intersections or other driveways 
that may be affected by construction vehicle ingress and egress); pp. 4.1-2 and 4.1-3 
(regarding criteria air pollutants and particulate matter), p. 4.1-4 (regarding particular 
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attention in the analysis to receptors who may have greater than average sensitivity to 
potential impacts due to pre-existing health problems), p. 4.5-10 (regarding the role of the 
California Building Code, which was promulgated to safeguard the public health, safety, 
and general welfare), p. 4.7-16 et seq. (regarding the health risk assessment conducted for 
the Project and provided in DEIR Appendix E.6), and p. 5-12 et seq. (further regarding 
health risk). Health and safety related issues also are addressed in the Revised DEIR. See, 
e.g., Revised DEIR Appendix B for an updated methodology for assessment of health 
risk and PM2.5 concentrations at the Refinery near locomotive tracks in Fairfield, and 
Revised DEIR Appendix C for a Project-specific health risk assessment between the 
Roseville Yard and the State border. For a qualitative assessment of cumulative 
contribution of health impacts near rail lines in Auburn, Chico, Marysville, Redding, and 
Truckee, see Revised DEIR Appendix D. For a quantitative risk analysis of the Project, 
see Revised DEIR Appendix F.  

See Response A20-1, Response A20-14, and Response B3-41 regarding confidential 
information protected from disclosure in the EIR and the types of crudes that are now and 
would be processed if the Project is approved. Regarding the properties of crude oil that 
are relevant to an understanding of the potential environmental effects of transport by 
rail, see Table 5.1 of Revised DEIR Appendix F (p. 41).  

B8-10 See DEIR Figure 3-1 (p. 3-3), which shows the Project location in the regional context, 
and DEIR Figures 3-2 and 3-3 (pp. 3-4, 3-6), which show the area in and near the 
Refinery that would be affected by the Project. See also, Revised DEIR Figure 1-1 
(p. 1-2), which shows the North American Freight Railroads, Figure 1-2 (p. 1-3), which 
shows Union Pacific’s North American crude network, Figure 1-3 (p. 1-4), which shows 
the three uprail routes most likely to transport Project-related crude oil, and Figure 1-4 
(p. 1-6), which shows routes to the Roseville Yard via the complete California Class I 
Rail System. Because the comment provides no facts, data, or other evidence indicating 
how the requested historical photographs of the Project site would affect the adequacy or 
accuracy of the analysis, the requested images have not been provided. 

B8-11 The basis for the less than significant impact determination for Impact 4.11-5 is that, as 
stated in the DEIR (p. 4.11-13), implementation of the Project would neither directly nor 
indirectly eliminate existing or planned alternative transportation corridors or facilities, 
include changes in policies or programs that support alternative transportation, nor 
construct facilities in locations in which future alternative transportation facilities are 
planned. It is for those reasons that the Project would not conflict with adopted policies, 
plans, and programs supporting alternative transportation. 

The “Bus Hub” Project (cited in the comment) was described in the DEIR under Existing 
Alternative Transportation – Public Transit (see DEIR p. 4.11-2). The fourth sentence of 
the sixth paragraph on DEIR page 4.11-2 is revised as follows to provide updated 
information about the “Bus Hub” Project: 
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“The City of Benicia is currently constructing proposes to build the Benicia 
Industrial Park Bus Hub at the intersection of Park Road and Industrial Way, 
with construction expected to be completed by March 2016 (City of Benicia, 
2013). The facility would accommodate up to will have about 50 46 parking 
spaces and other transit-related amenities (e.g., bicycle storage area, and space 
for “kiss and ride”); the existing on-street bus stops for Route 40 would will be 
improved with designated bus pull-out areas, new sidewalks and covered 
benches.” 

The Bus Hub would not increase the frequency of bus service on the FAST Route 40 
(which, as described on page 4.11-13 of the DEIR, is four buses in each direction during 
the AM commute period between 5:30 and 9:00 AM, and five buses in each direction 
during the PM commute period between 3:30 and 8:00 PM), although the Solano 
Transportation Authority has indicated that midday service is planned to be added to this 
bus route. The Bus Hub site is about 0.25 mile from the Park Road rail crossing, and as 
described in the DEIR, given the frequency of bus service and the proposed frequency of 
Project rain crossings, the chances of simultaneous crossings of Park Road are small, but 
possible. Although the Project would increase the frequency of trains crossing Park Road 
by four crossings a day, the number of crossings per day under Project conditions generally 
would fall within the range of crossings per day under existing conditions. In addition, 
compared to baseline conditions, there would be no change to the peak daily episode of 
delay; the delay caused by each Valero unit train would be less; and the 8.3-minute 
Project train crossing would increase the average vehicle delay in an hour by less than the 
one-second threshold of significance when the train crossing currently operates at LOS F. 
The potential increase in transit delay incurred by the Project is within the delay 
variability already experienced by Route 40 during the PM peak commute period. For 
those reasons, the Project impacts would be less than significant. 

B8-12 The City revisited whether a Project-related train derailment, spill, or other upset or 
accident condition within the Refinery could result in potential impacts to the Industrial 
Park. See, e.g. Revised DEIR Appendix F Section 5.1, p. 41 et seq. The analysis confirms 
the DEIR’s conclusion that the risk of such an event is low, and concludes that the 
Project would create a less-than-significant impact relating to a hazard to the public or 
environment through reasonably foreseeable upset or accident conditions during train 
maneuver at the rail unloading facility (Revised DEIR, p. 2-106). The comment provides 
no facts, data, or other evidence indicating why or how the submittal of final reports by 
the U.S. Army Corps of Engineers or DTSC relating to former Arsenal lands within the 
Benicia Industrial Park or related unresolved issues could affect the adequacy or accuracy 
of the EIR for this Project. Accordingly, the requested information about the Arsenal 
lands has not been provided. 

B8-13 See Response B3-21 regarding the geographic scope of analysis, which was expanded in 
the Revised DEIR to address potential impacts between the Refinery and points of origin 
of North American-sourced crude oil. The incremental impacts that could be caused by 
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other crude by rail projects are considered in the cumulative effects analysis (see Revised 
DEIR Section 2.17.4, p. 2-144 et seq.).  

The City is aware of the evolving regulatory environment in which the Project was 
proposed. See, e.g., Revised DEIR Section 2.12.2.4 (p. 2-687 et seq.), which updates the 
regulatory setting that had been described in the DEIR in the context of the Hazards and 
Hazardous Materials analysis to reflect regulatory developments that occurred between 
the issuance of the DEIR and the Revised DEIR. CEQA authorizes lead agencies to rely 
on an established analytical baseline and does not require the point of comparison to be 
updated throughout the process. Thus, even if regulatory developments did affect 
calculations, the City would not be required to update the entire EIR in response. 
Although it was not required to do so, the City elected to update the health risk 
assessment in the Revised DEIR to reflect updated guidance adopted by OEHHA in 2015 
and thereby to provide a more conservative analysis of potential health risks (see Revised 
DEIR Appendix B and Appendix C).  

B8-14 See Response B8-13.  

B8-15 Because this comment does not question the adequacy or accuracy of the EIR based on 
facts, data, or other evidence, CEQA does not require a substantive response. 

B8-16 See Response B8-13 and Response B8-15. 

B8-17 Regarding preemption, see DEIR Section 3.7, (p. 3-26 et seq.) and DEIR Appendix L. 
See also Revised DEIR Section 2.6.2 (p. 2-27 et seq.), regarding potential uprail impacts 
and mitigation measures, Revised DEIR Appendix G, and UPRR Comments B4-3 and 
B4-4. Whether the City or individual members of the community participate in the 
evolving federal rail safety discussion is beyond the scope of this EIR. 

B8-18 See Response B8-17. 

B8-19 The comment is correct that UPRR is not a party to Valero’s requested permit to 
construct the offloading rack and related infrastructure. As explained by Ms. Stark, a 
UPRR representative, at the City’s September 11, 2014 comment meeting on the DEIR 
(Transcript, p. 72), UPRR is a common carrier, which means that the railroad “can’t 
decide what type of a product we will take for transportation and what kind we won't. We 
are federally obligated to accept any type of commodity for transportation, so long that it 
has been packaged according to U.S. Department of Transportation regulations….” 

B8-20 As correctly noted in Comment B8-19, UPRR is not a partner in Valero’s permit 
application. See Response B9-24 regarding the extent of UPRR’s liability in the event of 
a rail-related spill or other accident, liability that would apply whether the spill or 
accident occurred within or beyond the City limit. See Revised DEIR p. 2-74 and 
following for an updated list of rail-related incidents (not all UPRR-related) that have 
occurred since 2013.  
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B8-21 See Response B3-21 regarding the geographic scope of analysis, which was expanded in 
the Revised DEIR to address potential impacts between the Refinery and points of origin 
of North American-sourced crude oil. See Revised DEIR Section 2.17.1 (p. 2-141 et seq.) 
for an updated summary of the significant and unavoidable impacts that could result from 
the Project, including to Air Quality, Biological Resources, GHG Emissions, and Hazards 
and Hazardous Materials. Regarding scheduling, see Revised DEIR pp. 2-22 and 2-107 
regarding UPRR’s demonstrated ability to schedule passenger trains to the minute. Thus, 
it is reasonable for the analysis to assume that UPRR could honor a schedule that requests 
deliveries and departures outside of AM and PM peak hour traffic times. Nonetheless, 
because of the uncertainty caused by preemption, the Revised DEIR analyzes potential 
impacts of Project-related train trips during the AM and PM peak hours (see Revised 
DEIR Impact 4.11-6, p. 2-138 et seq.).  

B8-22 The City acknowledges the opinion stated in this comment about preemption and notes 
that the comment does not address the adequacy or accuracy of the EIR.  

B8-23 See Response B8-6 regarding Alternative 1. See Response B8-17 regarding preemption. 

B8-24 See Response B8-21 regarding analytical assumptions about UPRR’s scheduling of 
Project trains. See Revised DEIR Section 2.17.4 (p. 2-144 et seq.) regarding potential 
cumulative impacts, including incremental impacts contributed by multiple crude oil 
trains operating on the same track segments.  

B8-25 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. In shifting 
from a qualitative analysis to a quantitative one, the City exercised its discretion in 
determining an appropriate standard of significance by choosing to use public safety 
thresholds that were adopted by Santa Barbara County in August 1999 and that since 
have been used by several other State and local agencies. This change in the approach to 
analysis relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
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materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, or 
loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

B8-26 See Response A4-6 regarding Valero’s enforceable commitment to use CPC-1232 tank 
cars.  

B8-27 See Response B8-26. 

B8-28 The City disagrees with the suggestion in this comment that it might ever be appropriate 
for a reviewer to rely on less than a complete EIR for an accurate picture of a proposed 
project or its potential effects and also with the suggestion that the Project represents little 
potential for concern. To the contrary, see DEIR Section ES-7 (p. ES-7 et seq.) regarding 
areas of controversy and issues to be resolved in the analysis and DEIR Section ES-8 
(p. ES-8 et seq.), which identifies a potential significant and unavoidable impact to air 
quality. The City took a different, more conservative approach to the analysis of potential 
impacts in the Revised DEIR – an approach that resulted in the identification of 
additional significant unavoidable effects (see Revised DEIR Section 2.17.1 (p. 2-141 et 
seq.). The comment provides insufficiently specific information about general concerns 
for the City to provide a more substantive response.  

B8-29 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be revisited and clarified. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the potential points of origin of 
Project-related crude. See Response B3-24 regarding liability for incidents or accidents 
that may occur during rail transport.  
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B8-30 See Response B8-4 regarding the EIR’s discussion of preemption. See Response B8-21 
regarding UPRR’s scheduling of Project trains. See the Revised DEIR generally 
regarding potential impacts that could result along the rail lines from the Project’s 
proposed transportation of crude by rail. See Response B8-6 regarding the feasibility of 
Alternative 1. See Revised DEIR Section 2.12.2.4 (p. 2-68 et seq.) for a summary of the 
federal, state and local regulatory setting as it relates to rail safety.  

B8-31 See Response B8-25. The allocation of responsibility for safe rail transport does not 
affect the adequacy or accuracy of the EIR’s analysis of potential environmental effects. 

B8-32 CEQA Guidelines Section 15124(b) requires the project description in an EIR to include 
a “statement of the objectives sought by the proposed project. A clearly written statement 
of objectives will help the lead agency develop a reasonable range of alternatives to 
evaluate in the EIR and will aid the decision makers in preparing findings or a statement 
of overriding considerations, if necessary. The statement of objectives should include the 
underlying purpose of the project.” Because the project objectives presented in DEIR 
Section 3.2.1 (p. 3-5) are Valero’s project objectives, the City will not speculate about 
why they are phrased the way they are. The EIR evaluates potential impacts associated 
with the proposed transport of crude by rail in an amount equal to up to 70,000 barrels 
per day. Questions about future uses of the port are beyond the scope of the EIR.  

B8-33 The analysis of impacts relating to GHG emissions is provided in the GHG sections of 
the EIR (see, e.g., DEIR Sections 4.6 and 5.4.3.6; see also Revised DEIR Sections 2.11 
and 2.17.4.3.6). DEIR Impact 4.6-1 and Table 4.6-7 summarize the Project’s GHG 
reductions. Additional information is included in Appendix E.5 of the DEIR. The 
comment suggests that the Executive Summary asserts without substantiation that there 
would be no changes to Refinery processing or emissions. Information substantiating this 
assertion is included in the discussion of the Project baseline in DEIR Section 4.1.2.6 and 
in Appendices C.1 and C.2. 

B8-34 The potential impacts that could result from operation of the Project would continue for 
so long as the Refinery imports crude by rail under the Project. If the Project is approved 
and the requested conditional use permit is granted, then the Project lifespan would last 
for as long as the Refinery brings in crude oil by rail or the revocation of the conditional 
use permit, whichever occurs first. See Benicia Municipal Code Section 17.104.090. 

B8-35 Disagreement with the EIR’s analysis and conclusions regarding the alternatives, 
including the No Project Alternative, is acknowledged. Without facts, data, or other 
evidence substantiating the opinion, the City has insufficient input to provide a more 
substantive response.  

B8-36 See Response B8-4 and Response B8-9 regarding the format of the EIR and its analysis 
of potential impacts associated with public health and safety. See Response B8-5 
encouraging reviewers to rely on the EIR as a whole. See also the Revised DEIR, which 
analyzes and summarizes impacts that could occur between the crude oil points of origin 

2.5-133



2. Responses to Comments on the Draft EIR 

2.5 Responses to Organization Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

and the Refinery. Facts, data, and other evidence supporting the conclusions reported in 
summary tables is provided on a resource by resource basis. Regarding conclusions 
reached regarding air quality impacts, for example, see DEIR Section 4.1 (p. 4.1-1 et 
seq.) 

B8-37 CEQA requires that a project’s net impacts on the environment be evaluated. This Project 
does not include any changes to the Refinery except for installation of an unloading rack, 
ancillary infrastructure, and additional railroad track. No changes to the Refinery 
processing equipment would be necessary and, consequently, no changes to the 
Refinery’s air permit would be required except for revisions to its New Source Review 
and Title V permits to limit ROG emissions from the loading rack. Consequently, there 
would be no net changes to the Refinery’s GHG emissions from processing crude oil 
transported to the Refinery by rail. The only change would be the decrease in GHG 
emissions from marine vessels and the increase in GHG emissions from locomotives. The 
net change in GHG emissions associated with the decrease in marine vessel operations 
and the increase in locomotive emissions is described in DEIR Chapter 4. See 
Response B8-36 regarding where to find the facts, data, and other evidence supporting 
the impact summary described in Table 2-1. See also DEIR Appendices C1 and C2. 

B8-38 See Response B8-29. 

B8-39 Additional details about the potential areas of controversy summarized in DEIR 
Section ES-7 are provided in DEIR Appendix B. 

B8-40 Impacts that could result from a spill or other upset or accident condition within the 
marsh or other sensitive habitat (including as a result of an earthquake) are addressed in 
the EIR (see DEIR Section 4.2, p. 4.2-1 et seq.; DEIR Section 4.8, p. 4.8-1 et seq.; and 
Revised DEIR Section 2.12, p. 2-62 et seq.). 

B8-41 See Response B8-4 and Response B8-9 regarding the format of the EIR and its analysis 
of potential impacts associated with public health and safety. See Response B8-5 
encouraging reviewers to rely on the EIR as a whole. Regarding aesthetics, see DEIR 
Section 1.4 (p. 1-3 et seq.) and p. II-3 and following of the Initial Study provided in 
DEIR Appendix A. See Response B8-33 and DEIR Appendix E2 and Appendix E5 for 
information about marine terminal operations to the extent they are relevant to the EIR’s 
consideration of potential effects of the proposed transport of crude by rail and also 
regarding the analysis of GHG emissions. See Response B8-39 regarding the Project’s 
“lifespan.” See Response B8-40 regarding the EIR’s analysis of secondary hazard-related 
impacts associated with spills or other upset or accident conditions.  

B8-42 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, 
for example, Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects 
associated with hazards and hazardous materials. The incremental impacts of the Project, 
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in combination with the incremental impacts of other projects (including other crude by 
rail projects), and based on results of the quantitative risk assessment conducted for the 
Project (see Revised DEIR Appendix F), it was determined that cumulative hazard-
related impacts would be cumulatively significant. 

B8-43 See Response B8-10 regarding maps and figures. The City disagrees with, and 
information provided in the comment does not support, the suggestion that additional 
figures or photographs are required to show the area that could be affected by the Project. 
To clarify, it is the City (not Valero) that evaluates potential alternatives in the context of 
the EIR. CEQA Guidelines Section 15126.6(c) explains that the “range of potential 
alternatives to the proposed project shall include those that could feasibly accomplish 
most of the basic objectives of the project and could avoid or substantially lessen one or 
more of the significant effects. The EIR should briefly describe the rationale for selecting 
the alternatives to be discussed. The EIR should also identify any alternatives that were 
considered by the lead agency but were rejected as infeasible during the scoping process 
and briefly explain the reasons underlying the lead agency's determination.” Neither 
CEQA nor the CEQA Guidelines require an EIR to explain why a potential alternative 
was not carried forward on the basis that it cannot satisfy most of the basic project 
objectives, does not offer significant environmental advantages relative to the proposed 
project, or is unreasonable. Therefore, no further explanation as to why spatial limitations 
unreasonably limit the location of the proposed unloading rack is being provided.  

B8-44 The Project Description does not focus on Bakken and tar sands as the intended imports 
because, as indicated in the Revised DEIR, the crude oil that could be used to serve the 
Project may be sourced from locations throughout North America. Nonetheless, to the 
extent properties of Bakken crude have bearing on the impacts analysis, the use of 
Bakken crude is assumed in the EIR (see, e.g., Revised DEIR Appendix F). The EIR 
focuses on Valero’s rail import development objectives because the Project proposes to 
import crude specifically by rail. See Response B8-5, which notes the commenter’s 
dissatisfaction with the Project objectives in light of the Valero Improvement Project. See 
Response B8-32 regarding the request for additional details about the Refinery’s baseline 
crude oil imports.  

B8-45 See Response B8-34. 

B8-46 See Response B8-29. The City is not aware that any federal environmental review would 
be required to implement the Project. The identification of opportunities for public 
review in federal processes relating to national or international rail transport are beyond 
the scope of this EIR. 

B8-47 See Response B8-5 regarding the objectives for this Project and relationship between this 
Project and the Valero Improvement Project. Questions of price advantage or other 
business considerations are beyond the scope of CEQA and this EIR. The commenter’s 
opinions about Valero’s objectives are acknowledged. Regarding GHG emissions from 
the point of origin of a crude oil train and the Refinery are analyzed in the Revised DEIR. 
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See Response A20-1 and Response A20-14 regarding confidential information protected 
from disclosure in the EIR and the types of crudes that are now and would be processed if 
the Project is approved. 

B8-48 See Response A20-1 and Response A20-14 regarding confidential information protected 
from disclosure in the EIR and the types of crudes that are now and would be processed if 
the Project is approved. Regarding potential impacts during rail accidents see 
Response B8-25. 

B8-49 Based on the Refinery’s unique configuration, permit conditions, and operational 
constraints, Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before they can be processed into marketable products. The Project would not 
alter any processing equipment at the Refinery. Consequently, the crude feedstocks used 
by the Refinery must to be blended to fall within narrow weight and sulfur content 
ranges. Therefore, the resulting air emissions associated with the Project would not 
change from existing levels. The Project does not include any additional air quality 
monitoring. 

B8-50 The comment incorrectly states that historically and currently, there have been no 
perimeter (fenceline) air monitors installed for real-time monitoring at the Refinery. As 
explained in DEIR Section 4.1.2.3, the BAAQMD conducted a study in which it installed 
a temporary portable air monitoring station west of the Refinery near East Second Street 
and collected 18 months of data. Criteria pollutant concentrations (ozone, NOx, SO2, CO 
PM10, and PM2.5) correlated closely with the results from the monitoring stations in 
Vallejo and Concord. The scope of this Project does not require fenceline monitoring. As 
described in DEIR Appendix C, the use of heavier crudes at the Refinery would not result 
in emission increases above existing permitted levels. Consequently, changes in air 
monitoring are not evaluated in the DEIR. 

B8-51 Regarding the EIR’s consideration of variations within UPRR’s locomotive fleet, see, for 
example, Revised DEIR Section 2.9.1 (pp. 2-48 and 2-49), which explains that UPRR’s 
fleet includes approximately 8,000 locomotives, consisting primarily of conventional 
diesel locomotives built by General Motors Electro-Motive Division (EMD) and GE as 
well as a few steam locomotives, and that any combination of these locomotives could be 
used to haul Project-related crude. Differences among them over time are explored.  

B8-52 See Response B8-42. 

B8-53 The analysis in the EIR considers the transport by rail of up to 70,000 barrels of crude oil 
per day. The GHG analysis conservatively assumes the maximum volume would be 
transported to the Refinery on a daily basis. It would be reasonable to assume that if there 
were no rail deliveries then operation would revert to baseline levels. The Refinery’s 
baseline level of stored crude oil supplies does not affect the adequacy or accuracy of the 
analysis or conclusions in EIR and is outside the scope of CEQA.  
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B8-54 See Response B8-21 regarding scheduling requests and the EIR’s analysis of potential 
effects if for any reason such requests are not able to be honored. Potential impacts of the 
Project on traffic and emergency access are analyzed in the EIR. CEQA does not require 
that the EIR include a discussion of “rail logistics” involving tenants within the Benicia 
Industrial Park. Regarding hazards associated with a spill or other upset or accident 
condition in the Benicia Industrial Park, see Revised DEIR Section 2.12 (p. 2-62 et seq.) 
and Revised DEIR Appendix F. 

B8-55 The City issued a Revised DEIR in response to this comment and similar requests that it 
revisit the issue of potential Project-related hazards. See Revised DEIR Section 2.5.1, 
describing the expanded geographic scope of analysis, and Revised DEIR Chapter 2, 
Revisions to the Draft EIR, which analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and the various 
North American crude oil points of origin. For example, Revised DEIR Section 2.12, 
analyzes potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality.  

B8-56 See Response B8-25. 

B8-57 The Project’s health risk assessment is described in Impact 4.1-3 of the DEIR and 
summarized in DEIR Table 4.1-9. Although the wind rosettes shown in the DEIR show 
average wind conditions averaged over 5 years, the health risk assessment’s acute health 
risk analysis is based on the worst case hourly concentration over those five years (the 
worst hourly health risk over 43,800 hours). See Response B8-9 regarding the EIR’s 
analysis of public health and safety considerations. See also Revised DEIR Appendices B 
and C for updated and expanded health risk assessment studies that were completed in 
accordance with the updated guidance adopted by OEHHA in 2015.  

B8-58 See Response B3-11 and Revised DEIR p. 2-39 regarding federal preemption of the 
City’s authority to impose certain mitigation measures, including a requirement to obtain 
emissions offsets, to reduce impacts of locomotive emissions. The comment refers to a 
real-time monitoring station; however, this Project does not include a monitoring station 
and such a station would not mitigate any of the Project’s emissions. 

B8-59 The DEIR health risk assessment found that the Project’s maximum exposed individual 
worker for cancer and chronic risks would be located at an industrial facility located due 
east of the Refinery. The maximum exposed individual worker for acute health risks 
would be located at the Refinery. The expected health risks at the Industrial Park referred 
to by the commenter would be lower than the maximum exposed individual worker risks 
cited in DEIR Table 4.1-9. The worst-case health risks for cancer risk, chronic and acute 
hazards, and PM2.5 concentrations would each be less than BAAQMD’s significance 
thresholds. 
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B8-60 The commenter’s stated distrust of the DEIR is acknowledged. However, this opinion 
about the document does not establish that the EIR is inadequate, inaccurate, or otherwise 
contravene the requirements of CEQA. 

B8-61 See Response B3-21. 

B8-62 See generally the Revised DEIR, including Section 2.12 regarding Hazards and 
Hazardous Materials, Section 2.11 regarding GHG emissions, and Section 2.17.4 
regarding cumulative effects. See also A10-1, which explains that the Refinery already 
receives by ship the same types of crude that would be delivered by rail under the Project.  

B8-63 See Response B8-62. 

B8-64 See Response B8-62. Responses to SACOG’s comments are provided in FEIR 
Section 2.4.2 and Section 2.4.10. 

B8-65 Valero’s position in the context of regional and state options for delivery of North 
American-sourced crude oil is beyond the scope of CEQA and this EIR. 

B8-66 The City encourages the commenter to review Solano County’s Transportation Plan with 
respect to rail safety to learn this information. Rail safety is not subject to local agency 
control and, in any event, Solano County’s plan would not govern the City’s 
consideration of the requested conditional use permit.  

B8-67 The City disagrees with the suggestion that the DEIR downplayed risk associated with 
rail transport. Nonetheless, see Response B8-25. The cumulative effects analysis assumes 
that other projects’ crude oil trains would have a hazard profile similar to that resulting 
from the conservative assumptions made for purposes of analyzing the Project. See 
Revised DEIR Section 2.17.4.3.7 (p. 2-159 et seq.) and Section 5.3 of Revised DEIR 
Appendix F (p. 66) regarding the cumulative hazards-related effects.  

B8-68 See Response B8-25. See Response A4-6 regarding Valero’s enforceable commitment to 
use CPC-1232 tank cars. 

B8-69 See Response B8-25. The EIR’s consequence modeling and analysis evaluated a multi-
component crude with properties based on a Bakken type crude, which has comparatively 
lighter properties and higher volatility than other types. As a result, the modeling and 
resulting risk and consequences analyses are very conservative for the types of crudes 
that would be delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for 
more information about the crude properties relied upon in the analysis, including 
gravity, flash point, vapor pressure, light ends, burn rate, flame temperature, and flame 
emissive power. 
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B8-70 The statement of concerns about transporting crude oil by rail is acknowledged. Incidents 
and accidents involving crude oil trains have been considered in the analysis. See, e.g., 
Revised DEIR Section 2.12 (p. 2-74 et seq.). 

B8-71 See Response B8-25. Regarding spills that could occur within the Refinery during the 
unloading process, see Revised DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and 
Revised DEIR Appendix F. 

B8-72 The commenter’s questions about the adequacy of emergency response capacity and 
planning are beyond the scope of this EIR. As analyzed in Revised DEIR Section 2.12, 
Impact 4.7-2 now concludes that Project would result in a significant unavoidable impact 
relating to reasonably foreseeable upset and accident conditions involving the release of 
hazardous materials into the environment; the DEIR had concluded that this impact 
would be less than significant.  

B8-73 See Response B8-72. 

B8-74 See Response B8-72. The referenced Union Pacific response plan is not considered a 
mitigation measure in the DEIR. 

B8-75 The commenter references policies from the Benicia General Plan, but does not identify 
any issue or concern about the adequacy of the DEIR. The comment is acknowledged. 

B8-76 The commenter discusses conditions in the Industrial Park. The comment raises no issues 
or concerns about the adequacy of the DEIR. The comment is acknowledged. 

B8-77 See Response B8-11 regarding the Benicia Industrial Park Bus Hub project and the 
proposed Project’s impacts to alternative transportation, including the FAST Route 40. 
The commenter’s opinion about the adequacy and accuracy of Transportation and Traffic 
Impact 4.11-5 (DEIR, p. 4.11-13) is not supported by facts, data, or other evidence that 
would allow the City to provide a substantive response.  

B8-78 The City disagrees with the suggestions that the EIR does not correlate the environmental 
setting with the potential impacts of the Project and that it is a mystery how the 
regulatory framework ultimately affects the evaluation of potential impacts. See, for 
example, DEIR Section 3.7 (p. 3-26 et seq.) regarding preemption; see also, DEIR 
Section 4.5.2.6 (p. 4.5-98 et seq.) regarding federal authority over track safety and state 
regulation of development near active faults, and Section 4.9.2.3 (p. 4.9-2 et seq.) 
regarding the City’s land use regulations, including the zoning code requirement that 
conditional use permit approval be obtained before the proposed unloading rack could be 
constructed, operated, or used. The commenter’s disagreement with the DEIR’s analysis 
of noise impacts on avian species is acknowledged; however, no facts, data, or other 
evidence is provided in support of the opinion that would allow the City to address it in a 
substantive way. 
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B8-79 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR. See 
Revised DEIR Section 1.1 (p. 1-1 et seq.), which explains that the term “uprail” extends 
from the Refinery to the California State border and from there to crude oil trains’ point 
of origin.  

B8-80 The policy opinions expressed in this comment are beyond the scope of the EIR and do 
not raise any issue as to the adequacy or accuracy of the EIR.  

B8-81 The DEIR evaluated direct GHG emissions that would result from train trips and fewer 
marine vessel trips. Commenter is correct that there would be indirect GHG emissions 
associated with extracting crude oil from North Dakota and Canada. There also would be 
a decrease in indirect GHG emissions associated with lower extraction levels of crude oil 
overseas. The exact amount of these indirect emission increases and decreases is 
speculative at best and, as stated above, is not evaluated in the DEIR. 

B8-82 See Response B8-43 regarding the commenter’s suggestions about the sufficiency of 
space within the Refinery to accommodate the Project. The purpose of an EIR’s 
discussion of alternatives is to determine whether there are ways to reduce or avoid 
potential significant environmental impacts. Laurel Heights Improvement Association v. 
Regents of University of California (1988) 47 Cal.3de 376, 403. Therefore, the suggestion 
in this comment that the City depart “from questions of greater environmental impacts 
that would result from new pipeline construction” and focus instead on business factors 
misses the mark.  

B8-83 See Response B8-6 regarding Alternative 1.  

B8-84 See Response B8-6 regarding Alternative 2. 

B8-85 See Response B8-6 regarding Alternative 3. The EIR is clear that crude oil of the type 
that could be brought into the Refinery by rail already is being delivered to the Refinery 
by marine vessel. See Response B3-7 in this regard. 

B8-86 The commenter’s opinions about ethics, economic advantage, and environmental risks 
and benefits are beyond the scope of CEQA. Support for the No Project Alternative is 
acknowledged. 

B8-87 As stated in DEIR Section 6.4.4 (p. 6-10), “The Project… is environmentally superior to 
Alternative 1 with respect to overall air quality [because]…. Alternative 1 would result in 
greater emissions of criteria pollutants, toxic air emissions, and greenhouse gases than the 
Project….” See Response B8-6 regarding the feasibility of Alternative 1. Disagreement 
with the DEIR’s discussion of the environmentally superior alternative is acknowledged; 
however, no other feasible alternatives have been identified by the City or suggested by 
reviewing agencies or members of the public.  
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B8-88 Disagreement with the DEIR’s discussion of the environmentally superior alternative is 
acknowledged. Regarding the hazards analysis, see the more robust discussion provided 
in Revised DEIR Section 2.12 (p. 2-62 et seq.). Ongoing activities occurring at the 
Refinery at the time the City commenced CEQA review of the Project are treated as a 
component of the existing conditions baseline. This is consistent with CEQA. See, e.g., 
Communities for a Better Environment v. South Coast Air Quality Management District 
(2010) 48 Cal.4th 310. The City disagrees with the suggestion in this comment that the 
DEIR characterizes the impacts of the Project as “benign.” See DEIR Section 5.1 (p. 5-1), 
which identifies two significant unavoidable impacts of the Project. See also Revised 
DEIR Section 2.17.1 (p. 2-141 et seq.) regarding the identification of additional 
significant unavoidable impacts.  

B8-89 The question of whether crude oil products should be transported by rail is beyond the 
scope of this EIR, which analyzes the potential environmental impacts of the Project and 
alternatives. See Response A20-1 regarding confidential business information in the 
context of the Project and the conservative assumptions used to analyze potential hazards 
associated with the characteristics of crude oil that could be transported to the Refinery 
by rail.  

B8-90 Excerpts from the August 14, 2014 Planning Commission hearing are noted, although the 
points raised do not provide facts, data, or other evidence as to the adequacy or accuracy 
of the EIR. Valero’s inability to guarantee UPRR’ s performance is acknowledged, and 
considered in the analysis. See, e.g., Revised DEIR Section 2.16 (p. 2-137 et seq.) 
regarding Transportation and Traffic, which analyzes potential train trips during peak 
traffic times. 

B8-91 Regarding questions of baseline, see Response A20-10.  

B8-92 Regarding the order of the presentation of information in the DEIR, see Response B8-4. 
Regarding marine vessel traffic, see Response B8-5. The City disagrees with (and has 
been unable to identify any legal support for) the suggestion in this comment that the EIR 
should have explored purported skepticism about the future availability of North 
American crude oil.  

B8-93 See Response B8-34 regarding the Project’s “lifespan.”  

B8-94 Regarding spills that could occur within the Refinery during the unloading process, see 
Revised DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and Revised DEIR Appendix F. 
The analysis concludes that impacts would be less than significant and not, as suggested 
in the comment “risk free.” Regarding potential risks of spills, upsets, or accident 
conditions to sensitive environmental resources such as the Suisun Bay, see the analysis 
of Impact 4.7-6 in Revised DEIR Section 2.12 (p. 2-108 et seq.). 
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B8-95 See Response B8-9 regarding confidential information protected from disclosure in the 
EIR and the types of crudes that are now and would be processed if the Project is 
approved. Regarding the properties of crude oil that are relevant to an understanding of 
the potential environmental effects of transport by rail, see Table 5.1 of Revised DEIR 
Appendix F (p. 41).  

B8-96 See Response B8-95. Initiating and contributing causes of spills, upsets, and accident 
conditions are considered in the Revised DEIR (Appendix F, p. 8). The Revised DEIR 
also considers the evolving regulatory context in which crude oil is transported by rail in 
the United States (see, e.g., Revised DEIR Section 2.12.2.4, p. 2-68 et seq.).  

B8-97 See Response B8-95.  

B8-98 See Response B8-95. 

B8-99 See Response B8-95. 

B8-100 See Response B8-95. Regarding questions of baseline, see Response A24-10. 

B8-101 Regarding questions of baseline, see Response A20-10. Potential effects of the Project 
are neither disguised nor undisclosed. See, e.g., DEIR Section 5.1 (p. 5-1) and Revised 
DEIR Section 2.17.1 (p. 2-141 et seq.), which identify the significant unavoidable 
impacts of the Project, and other impact conclusions reached on a resource-by-resource 
basis throughout the EIR. 

B8-102 The EIR does not describe or evaluate future port utilization (aside from the proposed 
offset of up to 70,000 barrels of crude oil per day) because future port uses are outside 
the scope of the Project and this EIR. The City disagrees with (and the comment 
provides no legal basis for) the suggestion that the DEIR should “explore changing 
scenarios for transport and delivery of domestic and Canadian sourced crude to the 
Refinery in conjunction with Project rail operations.” Insufficient facts, data, or other 
details are available about potential changing future scenarios to allow for a meaningful 
evaluation of potential cumulative effects.  

B8-103 All reasonably foreseeable impacts of the proposed Project are described and analyzed 
in the EIR. The Project proposes to transport crude by rail from North American points 
of origin to be refined at the Refinery in accordance with existing permit and other 
limitations. The Project would not limit or otherwise constrain the Refinery’s existing 
right to conduct its business.  

B8-104 See Response B8-102. Regarding members of the public’s opportunities to hear directly 
from UPRR, see UPRR’s statement provided in DEIR Appendix L; the testimony of 
Ms. Stark of UPRR at the August 14, 2014 public comment meeting on the DEIR 
(p. 172 et seq.); Letter B4 submitted by UPRR regarding the DEIR; and the testimony of 
Ms. Stark of UPRR at the September 29, 2015 public comment meeting on the Revised 
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DEIR (p. 63). Other rail users’ expectations for on-time scheduling are considered in the 
EIR (see, e.g., Revised DEIR Section 2.16.1 (p. 2-139 et seq.) regarding the three 
intercity passenger rail lines that operate wholly or partially within California.  

B8-105 The EIR analyzes impacts associated with locomotive emissions from the Refinery to 
the crude oil’s point of origin. See Revised DEIR Section 2.6 (p. 2-25 et seq.) regarding 
air quality, Revised DEIR Section 2.11 (p. 2-53 et seq.) regarding GHG emissions, and 
Revised DEIR Section 2.17.4 (p. 2-144 et seq.) regarding cumulative effects. 

B8-106 See Response B8-105 regarding the EIR’s analysis of impacts associated with 
locomotive emissions. Regarding the baseline, see Response A24-10. See Response B8-
102 regarding the lack of any requirement to consider variable future changes in crude 
oil transport options.  

B8-107 Although not required by CEQA to do so, the City updated the health risk assessment 
that was provided in DEIR Appendix E6 in the Revised DEIR to reflect updated 
guidance adopted by OEHHA in 2015 and thereby to provide a more conservative 
analysis of potential health risks (see Revised DEIR Appendix B and Appendix C). 

B8-108 Section 4.5.2 (p. 4.5-1 et seq.) of the DEIR describes in detail the seismic hazards 
relevant to the Project site, including local faults and seismicity. Section 4.5.2.3 (p. 4.5-2 
et seq.) includes discussion of the Concord-Green Valley fault zone, the closest active 
fault to the Refinery, as well as the probability for the occurrence of earthquakes of 
Mw 6.7 or larger on this fault and others. Section 4.5.2.4 (p. 4.5-4 et seq.) of the DEIR 
discusses in detail the seismic hazards relevant to the Project site from such earthquakes. 
As described in Section 4.5.5 (p. 4.5-14 et seq.) of the DEIR regarding seismic hazard 
related impacts associated with or resulting from strong seismic ground shaking 
(Impact 4.5-2, p. 4.5-15 et seq.) and seismic related ground failure (Impact 4.5-3 
p. 4.5-16 et seq.), providing mitigation that can entirely reduce the potential for injury 
and damage that can occur during a seismic event is not possible. However, building 
codes, construction ordinances, and modern construction techniques and materials have 
been developed to reduce structural damage and minimize major injury during a seismic 
event. This is especially true in California where many of the seismic design criteria and 
standards contained in the California Building Code (CBC) originated. The CBC is 
based on the International Building Code and contains informed and current seismic 
design criteria used throughout California. The Project is required by California law to 
comply with the seismic design criteria set forth in the CBC. While building codes 
assume that some damage will occur during an earthquake, they are designed to prevent 
loss of life and limb and reduce the potential of structural collapse. Further, rail lines 
located in Suisun Marsh and other locations, including the Project site, must also 
conform to Federal Track Safety Standards (49 CFR § 213) which requires 
consideration of the response of the soils underlying the Project site under earthquake 
loads as well as other loads and stresses (flood, snow, wind, etc.). As described under 
Impact 4.5-3, geotechnical investigations conducted at the Project site identified the 
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potential for lateral spreading and vertical displacement during seismic ground shaking, 
including within the 100 year flood plain where Project components are proposed. As a 
result of such evaluations of seismic risk and the potential for secondary impacts 
(including the potential for spills associated with rail car tipping), Mitigation 
Measures 4.5-1 and 4.5-2 are required as part of the Project to reduce impacts relating to 
liquefaction and other seismic-related ground failure, such as lateral and vertical soil 
displacement, to a less-than-significant level. Receipt of submitted materials 
acknowledged, these materials are consistent with the information disclosed in 
Chapter 4 of the Draft EIR and have been included in the formal Project file. 

B8-109 Regarding how can the figures used in the EIR account for distances traveled by ship, 
the discussion looks at GHG emissions associated with marine vessel travel from several 
existing sources of crude oil, include Alaska, South America, the Middle East, and a 
composite origin (see also DEIR Table 4.6-7). Regarding questions of baseline, see 
Response A20-10. Regarding indirect GHG emissions associated with crude oil 
extraction, see Response B8-81. 

B8-110 See Response A4-6 regarding Valero’s enforceable commitment to use CPC-1232 tank 
cars. 

B8-111 The City issued a Revised DEIR that provides a quantitative risk analysis of the Project. 
See Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and 
Revised DEIR Appendix F. In shifting from a qualitative analysis to a quantitative one, 
the City exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1. The report provided in DEIR Appendix F was revised, updated, 
and clarified to evaluate risk associated with an upset or accident condition between the 
Refinery and the State border via each of the three most likely routes. This updated risk 
information was further considered as part of the quantitative risk analysis of the Project 
Revised DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). 

B8-112 The commenter’s reference to UPRR and limits on the number of trains, number of tank 
cars and length of train is an inaccurate characterization of federal preemption of 
railroad regulation. On the basis of federal preemption, the City has no authority to 
dictate or limit the volume of crude oil shipped to the Refinery, but UPRR cannot force 
Valero to receive more crude oil (longer trains or more trains) than what is proposed as 
part of the Project (i.e., what the Project can unload and process at the Refinery).  

 Regarding the DEIR assumptions of the time of day of arrivals and departures of Project 
trains to and from the Refinery, although the DEIR analysis did not quantify AM and 
PM peak-hour levels of service in terms of delay per vehicle, LOS conditions if a train 
crossing occurs during those peak traffic hours were described (on page 4.11-6); i.e., the 
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same LOS F conditions that drivers experience during off-peak hours. The same less-
than-significant impact determination would be applicable because compared to baseline 
conditions, (1) there would be no change to the peak daily episode of delay; (2) the 
delay caused by each Valero unit train at each intersection would be less; and (3) the 
8.3-minute Project train crossing would increase the average vehicle delay in an hour by 
less than the one-second threshold of significance when the train crossing currently 
operates at LOS F. 

 The commenter’s assertion about future changes to the type of materials able to be 
shipped via rail into the Refinery is speculative, as would be analysis of such future 
changes. 

B8-113 Section 4.11 of the DEIR describes the baseline conditions described by the commenter, 
including train traffic patterns (DEIR pp. 4.11-6 and 4.11-7, with Table 4.11-1, Existing 
At-Grade Rail Operations), traffic backups from the Park Road rail crossing onto the 
northbound I-680 off-ramp, but not onto the I-680 mainline lanes (DEIR, p. 4.11-8), and 
emergency response times, actual versus goal (DEIR, p. 4.11-12). Consistent with 
CEQA, the EIR evaluates the potential significance of impacts of the Project and only 
under cumulative conditions assesses the severity of current conditions. See DEIR 
Section 5.4.3.11 (p. 5-20) which considers the conditions described as part of the 
cumulative scenario. 

B8-114 As stated in Footnote 3 on p. 4.11-6 of the DEIR, siding of tank cars (switching 
operations) that affect the Park Road crossing would not occur for Project trains because 
the first half of 50 railcars would be led by a locomotive, and the last half would be 
pushed by one (called “buried power”). The train would be “cut” in the middle all within 
the Refinery property as the two 25-car segments are aligned at the rack. No back and 
forth across Park Road would be required for this operation. The commenter provides no 
evidence that, as part of the Project, UPRR would bring in more cars than the Refinery 
could process without requiring switching operations that would affect the Park Road 
crossing. 

B8-115 The pattern of train crossings at Park Road (and private driveways south of Park Road), 
and associated delays experienced by people using those crossings to access (or leave) 
the Benicia Industrial Park, is that there is no regular pattern, which is definition of 
“intermittent” (i.e., occurring at irregular intervals; not continuous or steady). “Level of 
Service” is a measure of driver discomfort, frustration, and increased travel time at 
different levels of delay, and as such, the DEIR’s consideration of LOS in the context of 
the a person’s tolerance for delay (see 4.11.3.1, Approach to Analysis) is reasonable and 
proper. Delineation of levels of tolerance was not the basis (threshold) for determining 
Project impacts, and while the commenter’s disagreement with the DEIR’s approach to 
impact analysis is acknowledged, it is not a basis for invalidating the DEIR analysis.  

 The commenter presents no evidence to support the claim that input data for the 
VISSIM computer program used for the traffic analysis is based on false assumptions. 

2.5-145



2. Responses to Comments on the Draft EIR 

2.5 Responses to Organization Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

 The reference in the Transportation Impact Analysis (TIA) to no Project-generated 
increase in vehicle trips (which referred to long-term, on-going, trips) is acknowledged. 
However, the DEIR (p. 4.11-4) updated that characterization (the TIA was a resource, 
but not the only resource, relied upon in the DEIR’s transportation analysis) to state that 
the Project would not add any significant new vehicle trips to the roadway system. In 
addition, truck traffic associated with Project construction would consist of intermittent 
delivery of equipment and material, and off-hauling of excavated soil, all of which 
would be spread over the 25-week construction period (not 28 weeks as the commenter 
suggests) and spread over the course of a construction work day. The impacts during 
Project construction would be temporary and intermittent, and would be minimized 
through implementation of the traffic control plan that Valero would be required to 
submit to the City and other agencies as may be appropriate (see DEIR, p. 3-26). Public 
safety measures approved by the City Engineer would be maintained at key intersections 
or other driveways that may be affected by construction vehicle ingress and egress. 

 The video camera data (collected for a 7-day period) provides a representative baseline 
for analysis because it provides a “snapshot” of train crossing activity over the course of 
one week (i.e., provide information about patterns, or the lack thereof, for weekdays 
[midweek and Mondays or Fridays], and weekend days). The commenter presents no 
evidence to support the contrary claim that the data is not representative of baseline 
conditions. 

 The comment about the UPRR-provided estimated delivery schedule, included in 
Appendix A of the TIA, is acknowledged. However, as described on p. 14 of the TIA, 
the analysis of Project impacts did not use the estimate delivery schedule information 
because of the lack of correlation between that information and train crossings at Park 
Road. 

 Contrary to the commenter’s assertion, period of time between September 6 and 
September 12 when the traffic counts were conducted was a good time, and are not a 
usual time for people to take vacations. A concern when scheduling traffic counts is 
related to area schools (i.e., whether or not they are in session). The Benicia schools 
typically open in August (the 26th in 2015, the 20th in 2014, the 21st in 2013, etc.). 

 As stated on p. 16 of the October 2013 TIA report, vehicle classification counts were 
conducted.  

 The context for the criterion about increased transportation hazards (Impact 4.11-3) is 
whether or not a project would cause a substantial increase in the accident rate 
(i.e., accidents per million vehicles or per million vehicle-miles) due to either a change 
to the transportation system (e.g., changing the configuration of the road network to 
introduce inadequate sight distance for drivers) or introduction of incompatible uses 
(e.g., adding truck traffic to an existing residential [predominantly passenger car traffic] 
area). The less-than-significant impact determination in the DEIR was based on (1) no 
changes to the roadway or track network by the Project, and (2) no change to the types 
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of vehicles using the area’s transportation network (i.e., the mix of trucks and passenger 
cars would be unchanged, and the frequency of train crossings would fall within the 
existing daily fluctuations of crossing [observed to be between 4 and 18 crossings per 
day ay Park Road]). Regarding the analysis of the secondary effects of spills and upset 
and accident conditions on various resources, see Revised DEIR Section 2.12 (p. 2-62 et 
seq.). 

B8-116 The Project’s potential effect on emergency response times by the Benicia Fire 
Department and other emergency service providers is described in Impact 4.11-4 (DEIR, 
p. 4.11-12). As stated there, based on data provided by the Benicia Fire Department, the 
average response time to the Park Road / Bayshore Road area is somewhat higher than 
for the entire City, but both are lower than the response time goal. Given the low 
probability of an emergency incident (two per month) occurring at the same time as a 
Project train crossing (four per day), the DEIR’s impact determination is reasonably 
judged that it is unlikely that the Project would cause the average emergency vehicle 
response time to increase to over 7 minutes for the Park Road and Bayshore Road 
industrial areas. However, so as to not under-estimate the Project’s potential impact, the 
DEIR provides for Mitigation Measure 4.11-4, which requires that the City of Benicia 
Fire Department / Valero Benicia Refinery Fire Department Operation Aid Agreement 
shall be implemented in the event an emergency occurs during a Project train crossing, 
and that Valero shall provide, install, and maintain camera(s) to inform Benicia Dispatch 
of a train crossing during an emergency. The camera shall signal (via a real-time 
connection) Benicia Dispatch that emergency responders shall use East 2nd Street as the 
identified alternative route to the Park Road and Bayshore Road industrial areas; East 
2nd Street was identified for its direct access to the area and the Opticom system in 
place at all signalized intersections. 

B8-117 The commenter’s reference to scoping comments received from Caltrans and the CPUC 
(included in Appendix B of the DEIR) is acknowledged. The City of Benicia took all 
scoping comments into consideration when analyses (including the transportation and 
traffic analysis) were conducted for the DEIR. 

B8-118 See Response B8-114 regarding the fact that siding of tank cars (switching operations) 
that affect the Park Road crossing would not occur for Project trains. 

B8-119 The “events” (circumstances) described by the commenter exist as possibilities now, and 
are nothing that the Project would cause to happen. As such, there is no reason to assess 
the Project’s impact under those potential but uncertain circumstances. 

B8-120 The DEIR analyzed cumulative transportation and traffic impacts, using an annual 
traffic growth factor similar to that used for the Benicia Business Park EIR 
(i.e., 1.5 percent versus 1.6 percent), and that analysis is presented on DEIR pp. 4.11-9 
to 4.11-10, and DEIR p. 5-20. 
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B8-121 See Response C1-23 regarding the basis for the queue lengths being shorter under 
Project conditions than under baseline conditions. The traffic study does not refer to a 
Figure 3-2 as the commenter asserts. 

B8-122 See Response C3-32 regarding the reasonable basis for the DEIR’s statement that the 
probability of an emergency incident occurring at the same time as a Project train 
crossing is low. 

B8-123 See Revised DEIR Impact 4.7-3 on p. 2-106. The analysis concludes the impact would 
be less than significant. 

B8-124 See Response A17-3 regarding the City’s issuance of a Revised DEIR in response to this 
comment and similar requests. 

B8-125 The commenter’s opinion regarding what might occur if the Project is approved are 
acknowledged; however, the absence of substantial evidence to support those assertions 
(other than that put forth in the comments above, which have been responded to) voids 
the validity of the assertions. See Response B8-116 regarding Mitigation 
Measure 4.11-4, and its requirement that the City of Benicia Fire Department/Valero 
Benicia Refinery Fire Department Operation Aid Agreement shall be implemented in 
the event an emergency occurs during a Project train crossing, and that Valero shall 
provide, install, and maintain camera(s) to inform Benicia Dispatch of a train crossing 
during an emergency. The expected train crossing schedule would not be the sole means 
of notifying the appropriate emergency service providers. The above-cited camera shall 
signal Benicia Dispatch via a real-time connection. 

B8-126 None of these requests for information pertain to the adequacy or accuracy of the 
DEIR’s analysis of potential impacts to Transportation and Traffic. Nonetheless, no, 
Valero cannot “control” UPRR as suggested in item 1, and cannot prevent UPRR from 
operating the railroad including as suggested in item 2. Although the training and 
deployment of UPRR rail safety personnel are governed by federal law and are beyond 
the scope of this EIR, the City is not aware that UPRR provides security within the 
Benicia Industrial Park 24/7 as queried in item 3. See Response B9-24 regarding 
liability as it relates to rail transport; other questions of liability likely would be resolved 
outside the CEQA process for this Project (item 4). The City of Benicia does not have 
authority over the existing train and rail infrastructure; any related enhancement of or 
limitation on potential growth in the Industrial Park is beyond the scope of this CEQA 
review (item 5).  

 The request in item 6 for emergency response times for the Project study area is 
acknowledged; however, the geographic area considered in the EIR includes areas 
between the Refinery and various points of origin of North American crude oil. Without 
any suggestion in the comment supported by facts, data, or other evidence that the EIR’s 
analysis of emergency response-related impacts is inaccurate or inadequate and in light 
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of the expansive geographic scope of the “project study area,” the City has not provided 
the requested information.  

The comment provides no basis demonstrating how the baseline collision data requested 
in item 7 or item 8 or the method questions in items 9 through 11 or the additional 
figures requested in item 16 relate to the adequacy or accuracy of the EIR. The 
requested information is not provided in this EIR.  

ERM and Fehr and Peers are consultants to Valero, not the City, and did not participate 
in the preparation of the EIR. The cover sheet for DEIR Appendix I identifies ESA as 
the primary consultant supporting the City with environmental review for this Project. 
The report contained within DEIR Appendix I identifies Fehr and Peers as a consultant 
to Valero. The City and its consultant independently reviewed all information provided 
by or on behalf of Valero before relying on it. The document is cited in the text of the 
DEIR to the extent it was relied upon in the analysis. The City does not have the 
requested contractual details between Valero and its consultants, nor is this information 
relevant to the City’s analysis of the Project’s potential environmental effects. 

UPRR is not obligated to participate in or support Valero’s application or the City’s 
environmental review. Nonetheless, UPRR voluntarily has provided responses to 
numerous data requests and otherwise has participated in the City’s CEQA and land use 
approval processes for the Project. Information provided by UPRR is attributed to 
UPRR. See, e.g., Response B8-104.  

B8-127 The City issued a Revised DEIR in response to this comment and similar requests. See 
Revised DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes 
the direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. In addition, 
significance determinations and mitigation measures have been revised regarding 
operational impacts within Suisun Marsh; see response A11-16.  

B8-128 See Response C4-1 to clarify terms relating to the areas described and analyzed in the 
EIR. Specifically regarding the DEIR’s analysis of Biological Resources and in response 
to this comment, Section 4.2.1 (DEIR, p. 4-2.1) is revised as follows: 

This section describes the biological resources occurring in the Project area, 
assesses the potential for the Project to affect sensitive biological resources, and 
proposes mitigation measures to avoid and minimize potentially significant 
impacts if available. The Project area includes the Project construction footprint 
as well as Study Area, Suisun Marsh, and the Uprail Study Area which include 
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surrounding areas with biological resources that have the potential to experience 
secondary environmental impacts (e.g., noise and visual disturbance, light 
pollution, sediment loading, etc.). This generally limits the discussion to the 
Project construction footprint as the direct impact area and adjacent Sulphur 
Springs Creek as the indirect impact area. 

However, in In response to public concerns over the potential biological 
consequences of an oil spill in the Suisun Marsh and along transportation routes, 
the discussion includes an a broad overview of biological resources along UPRR 
transportation lines with special consideration along the railroad alignment in the 
Suisun Marsh. To differentiate among resources that occur or potentially occur in 
the Project construction footprint and its localized surroundings versus those that 
occur or potentially occur in the Suisun Marsh and along potential uprail 
transportation lines, the following term terms are used:  

 Project Study Area is used to refer to the former and the Project 
construction footprint and the immediate vicinity within 300 feet. This 
includes developed areas and the adjacent Sulphur Springs Creek corridor.  

 Suisun Marsh (or the Marsh) is used to refer to the latter Suisun Marsh 
including the area bisected by UPRR railroad tracks leading from Refinery 
property to Suisun City.  

 Uprail Study Area refers to resources within 300 feet of probable UPRR 
transportation lines (Figure 1-3 in the Revised DEIR).  

Transportation of crude oil by rail to the refinery will come primarily from the 
UPRR’s J.R. Davis Yard in the City of Roseville, California, which passes 
sensitive natural communities associated with Suisun Marsh. A brief overview of 
biological resources along the railroad alignment between the Suisun Marsh and 
the City of Roseville is also provided in Section 4.2.2.1, Regional Setting, but is 
not the focus of the section. The evaluation of biological resources is based on a 
site visit of the Project Study Area; interpretation of satellite imagery; a review of 
vegetation communities, wildlife habitats, and jurisdictional “waters of the 
United States” that occur or potentially occur in the Project area (CDFG, 2010; 
CDFG, 2011; CDFW, 2013a, 2013b, 2013c; CNPS, 2013);1 and a review of 
published environmental documents for the vicinity (City of Benicia, 2002; 
Monk and Associates, 2013). 

_________________________ 

1 The California Department of Fish and Game (CDFG) changed its name on January 1, 2013 to 
the California Department of Fish and Wildlife (CDFW). In this document, references to 
literature published by CDFW prior to Jan. 1, 2013 are cited as ‘CDFG, [year]’. The agency is 
otherwise referred to by its new name, CDFW. 
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Section 4.2.2.1 under heading Suisun Marsh (p. 4.2-3) adds the following two 
paragraphs immediately after the heading: 

The Benicia to Roseville route, connects the Project Study Area in Benicia to 
UPRR’s J.R. Davis Yard in Roseville and bisect the western portion of Suisun 
Marsh (Figure 1-3). This route extends approximately 69 miles and passes 
through Sacramento, Yolo, and Solano counties. Important biological habitats 
include Suisun Marsh, Suisun Bay, the Sacramento and American Rivers, North 
Central Valley Wildlife Management Area, and Yolo Bypass. 

Special consideration in this analysis is given to Suisun Marsh due to its close 
proximity to the refinery, the considerable amount of rail line that traverses the 
marsh, and the areas’ sensitivity to disturbance related to its exceptional value as 
intact habitat that supports numerous common and special-status species. Much 
of the refinery-transported oil will pass through Suisun Marsh. Impact analysis 
and mitigation identified for Suisun Marsh will be similar to other sensitive 
biological resources along uprail routes. 

Regarding the uprail study area, see Revised DEIR Section 2.5.1 (p. 2-23 et seq.).  

B8-129 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. See Revised DEIR Section 2.5.1, describing 
the expanded geographic scope of analysis, and Revised DEIR Chapter 2, Revisions to 
the Draft EIR, which analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery, the State border, and 
beyond to the point of crude oil origin.  

B8-130 A search of the California Natural Diversity Database (CNDDB), which documents 
occurrences of special-statues species including raptor nests and bat roost, did not 
identify records within or near the Project area in Benicia. The Project site visit 
conducted by an experienced wildlife biologist did not observe any raptor nests or bat 
roosts nor identified any quality habitat within developed property that would support 
such species. In regards to ground-nesting birds the construction and future operational 
traffic conditions would not significantly increase impacts from baseline conditions. 
Although it has been assessed it is unlikely for raptors and ground nesting birds to occur 
potential impacts to these birds would be mitigated by Impact 4.2-1.  

B8-131 See the footnote directly following DEIR Table 4.2.1 for code explanations under Status 
Codes. The discussions in column four add clarification for the use of low or unlikely. In 
regards to impacts to Suisun Marsh special-status species the commenter is referred to 
response to comment A11-16 for revised text regarding impacts within Suisun Marsh 
and Revised DEIR Section 2.12 for analysis of potential impacts relating to hazards and 
hazardous materials. 
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B8-132 Revised DEIR Section 2.12 analyzes potential impacts, including impacts to sensitive 
natural communities, relating to hazards and hazardous materials. See Response A11-16 
regarding potential impacts to Suisun Marsh.  

B8-133 The City issued a Revised DEIR to update plans and regulations regarding 
transportation of crude by rail. See Revised DEIR Section 2.12.2.4 regarding the 
regulatory setting for purposes of the Hazards and Hazardous Materials analysis.  

B8-134 The City issued a Revised DEIR in response to this and similar requests to reevaluate 
impacts findings and expand the geographic scope of analysis. See Revised DEIR 
Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes the direct, 
indirect, and cumulative effects of the Project that could occur between the Refinery, the 
State border, and beyond. 

B8-135 Buffers for nesting bird protection are designated “no work” areas; they do not consist 
of a physical barrier that would cause additional impacts. The use of buffers for nesting 
protection is common practice accepted by CDFW and USFWS as satisfactory 
mitigation.  

B8-136 See Response B3-15 regarding seasonal avoidance periods and work scheduling. 

B8-137 This comment does not relate to the adequacy or accuracy of the analysis of potential 
impacts on wildlife movement in the Sulphur Spring Creek corridor. Sulphur Spring 
Creek is separated from the Refinery by a fence and is surrounded by development on 
both sides. Therefore Project related activities would not significantly increase 
disturbances relative to baseline conditions. This comment is acknowledged. 

B8-138 The City issued a Revised DEIR to expand the geographic scope of the Project and 
analysis operational impacts in the Project Area. There are no local, regional, or state 
habitat conservation plans that are applicable to the Refinery property. 

B8-139 See Response B3-17. 

B8-140 See Response A11-16. 

B8-141 See Response A11-16. 

B8-142 See Response B8-134.  

B8-143 See Response B8-134. 

B8-144 This comment summarizes the BSHC requests and comments pertaining to the 
Biological Resources Section of the DEIR. See above responses to specific requests. 
Comments that are not specifically addressed above do not relate to the adequacy or 
accuracy of the analysis or are beyond the scope of the analysis provided in this EIR.  
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B8-145 Project-related noise that would occur during construction of the offloading rack and 
during ongoing operations if the Project is approved is analyzed in the DEIR (see, e.g., 
DEIR Section 4.10, p. 4.10-1 et seq.) and the Revised DEIR (see, e.g., Revised DEIR 
Section 2.15, p. 2-127 et seq). See Response B8-34 regarding the lifespan of the Project. 
The commenter’s opinion about the noise analysis is acknowledged. 

B8-146 The environmental setting for the Noise analysis is described in DEIR Section 4.10.2.1 
(p. 4.10-1 et seq.). No facts, data, or other evidence is provided that would indicate that 
the duration of the noise study (or whether it included a Tuesday) resulted in an 
inadequate or inaccurate analysis of potential effects; that the identity of the specific 
party or parties who conducted a particular study has any bearing on the adequacy or 
accuracy of the analysis; or that a restatement of the “original purpose and underlying 
assumptions” of a study must be included in the analysis itself. The comment suggests 
that the commenter might have prepared in the baseline study in a different way; 
however, disagreement with a DEIR’s methodology or conclusions does not establish 
that the analysis is deficient. Marin Municipal Water District v. KG Land California 
Corporation (1991) 235 Cal.App.3d 1652, 1663. 

B8-147 See Response B8-146. See also the Revised DEIR, which extends the geographic area of 
analysis to the State border and beyond to various points of origin. Regarding noise 
sensitive receptors, see DEIR p. 4.10-5. Industrial uses generally are not considered to 
be a noise sensitive land use. No facts, data, or other evidence is presented in the 
comment to suggest that, in this case, they should be. Regarding noise impacts to 
species, see, for example, DEIR pp. 4.2-19 and 4.2-27, which recognize that the 
localized area surrounding the construction footprint could be subject to secondary noise 
impacts to species; and DEIR Impact 4.2-1 (p. 4.2-28), which recognizes that unless 
mitigated, the Project could have a substantial adverse effect on nesting birds in the 
Sulphur Springs Creek riparian corridor. See also the Revised DEIR’s discussion and 
analysis of noise impacts to species (e.g., Revised DEIR, p. 2-44 et seq.).  

B8-148 See Response B8-146. The commenter’s opinion and questions about the monitors do 
not indicate that the resulting analysis is inadequate or inaccurate. The calculations and 
analysis provided in the EIR, including data specific to locomotives (Revised DEIR 
Section 2.15, p. 2-127 et seq.) are appropriate to evaluate the Project. The fact that other 
types of information or calculations may be “common” does not establish that the 
analysis is deficient. 

B8-149 Regarding potential impacts within and to structures associated with noise and/or 
vibration, see Revised DEIR Section 2.15 (p. 2-127 et seq.). Specifically regarding 
vibration, see the analysis of Impact 4.10-2a (Revised DEIR, p. 2-129 et seq.), which 
considers the Federal Transit Authority’s established vibration limits for various 
categories of land uses, including “Vibration Category 2 (Residential) [which] includes 
all residential land uses and any buildings where people sleep, such as hospitals and 
hotels.” Regarding potential environmental justice considerations, see Response D55-4. 
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B8-150 The EIR considers the possibility that Valero’s requests of UPRR (such as avoidance of 
peak traffic times) may not (or not be able to be) honored by the railroad, and conducts 
the analysis accordingly. See, e.g., the analysis of traffic impacts in Revised DEIR 
Section 2.16 (p. 2-137 et seq.). The comment’s suggestion that the analysis focuses 
exclusively on residential uses is incorrect. See, e.g., Impact 4.10-2a (Revised DEIR, 
p. 2-129 et seq.), which considers the Federal Transit Authority’s established vibration 
limits for various categories of land uses.  

The comment is incorrect that the EIR considers train horn as the only source of 
intermittent operational noise. See, e.g., Revised DEIR Section 2.15.1, p. 2-128, which 
states: “Noise pollution associated with railroad activities can occur at a single source 
(such as rail yard) or from the exhaust, braking, acceleration or movement of trains 
along the tracks and the use of train whistles and horns. For example, the interaction of 
steel wheels and rails generates rolling noise due to continuous rolling contact, impact 
noise when a wheel encounters a discontinuity in the running surface, and squeal 
generated by friction on tight curves [citation omitted]. At low speeds, locomotive 
exhaust noise dominates; at higher speeds, wheel-rail noise becomes the dominant noise 
source [citation omitted]. Noise associated with Project-related rail transport could be 
experienced by noise sensitive receptors in proximity to the tracks, potentially including 
but not limited to: residential uses, hospitals, rest homes, long term care facilities, 
mental care facilities, schools, libraries, places of worship, and passive recreation areas. 
Vibration associated with Project-related rail transport also could affect individuals and 
structures in proximity to the tracks. Noise and vibration from Project-related rail 
transport also could affect wildlife.”  

Contrary to the suggestion in this comment, the EIR does not ignore cumulative impacts 
relating to noise. To the contrary, cumulative noise impacts are analyzed in DEIR 
Section 5.4.3.10 (p. 5-19) and Revised DEIR Section 2.17.4.3.10 (p. 2-165). 

B8-151 The cumulative noise analysis in the EIR states that if the hydrogen plant approval is 
implemented, then it could result in noise levels that could combine with those of the 
Project to result in a cumulative noise impact (DEIR, p. 5-19; Revised DEIR, p. 2-165). 
Although the commenter may agree with the conclusions of the analysis, mere 
disagreement does not render the analysis deficient.  

B8-152 The specific concerns summarized in this comment are addressed in more specificity 
where raised by the commenter with sufficient detail. See Responses B8-1 through 
B8-151, above.  

To clarify, and as indicated in the Revised DEIR, the geographic scope of potential 
impacts evaluated in the EIR extends from the point of origin (see Revised DEIR 
Figure 1-2, p. 1-3), not simply from the point of entry into the State (see Revised DEIR 
Figure 1-3, p. 1-4, and Revised DEIR Figure 1-4, p. 1-6).  
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Residents’ existing experiences with noise and vibration emanating from the Refinery 
and/or UPRR activity are considered in the EIR as part of the baseline condition. 
Dissatisfaction expressed with current conditions is acknowledged; however, such 
conditions are not being caused by the Project and do not indicate an inadequacy or 
inaccuracy in the EIR’s analysis of Project impacts. 

The statement that CEQA requires adequacy, completeness and a good faith effort of 
full disclosure is correct. The noise and vibration parameters identified in the comment 
are analyzed in the EIR. The fact that the commenter may disagree with the EIR’s 
methodology or conclusions does not establish that the analysis is deficient. Marin 
Municipal Water District v. KG Land California Corporation (1991) 235 Cal.App.3d 
1652, 1663. 

B8-153 The 2013 Noise Study prepared by Wilson, Ihrig & Associates is available for public 
review as part of the record for this Project. The request for a “detailed explanation and 
all facts not in evidence regarding” the study is acknowledged. CEQA indicates that 
reviewers should explain the basis for their comments and provide data, references, or 
other information to support their comments (14 Cal. Code Regs. §15204(c)). This 
comment fails to do so. A lead agency is not required to provide all information that a 
reviewer request so long as the EIR as a whole reflects a good faith effort at full 
disclosure (14 Cal. Code Regs. §15204(a)). Future noise levels cannot be guaranteed 
within or beyond the context of this Project; nonetheless, if Project generated noise 
exceeds the parameters anticipated in this EIR, subsequent CEQA review could be 
required. 

B8-154 See Response B3-24 regarding liability.  

B8-155 See Response B3-24 regarding liability. Questions of insurance are beyond the scope of 
CEQA and this EIR. 

B8-156 To the extent not precluded by law, contracts relevant to the preparation of the EIR are 
available for public review as part of the City’s files. However, issues of contracting are 
beyond the scope of CEQA and this EIR. Regarding the relationship between UPRR and 
Valero, see Response B8-19. Yes, scoping and other substantive comments received as 
part of the CEQA process for this Project were considered in the preparation of this EIR. 
The ultimate number of train cars owned or leased is not relevant to whether the EIR as 
a whole satisfies the requirements of CEQA. Issues of rail safety and related hazards are 
analyzed in the EIR. Consistent with CEQA Guidelines Section 15204(a), the City has 
not researched or identified “all devices… installed on all points of the rail within 
California… for all trains carrying crude oil to the Refinery that are utilized to detect 
train defects and other conditions that pose hazards to trains.” Given the scope of the 
geographic area under consideration, the request is unreasonably broad and would not 
provide information that bears on the adequacy or accuracy of the EIR. 
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1904 Franklin Street, Suite 600  Oakland, CA 94612  (510) 302-0430 
6325 Pacific Blvd Suite 300 Huntington Park CA 90255 (323) 826-9771

September 15, 2014 

VIA ELECTRONIC MAIL 
Amy Million, Principal Planner 
Community Development Department 
250 East L Street 
Benicia, CA 94510 
amillion@ci.benicia.ca.us

Re:  Comments on the Valero Crude by Rail Project Draft Environmental Impact  
Report, State Clearinghouse No. 2013052074 

Dear Ms. Million: 

Communities for a Better Environment (CBE) is a California nonprofit 
environmental health and justice organization with offices in Oakland and Huntington 
Park.  CBE has extensive organizational experience in protecting and enhancing the 
environment and public health by reducing pollution and minimizing hazards from 
refinery operations.

The Center for Biological Diversity is a non-profit environmental organization 
dedicated to the protection of native species and their habitats through science, policy, 
and environmental law. The Center has over 675,000 members and e-activists throughout 
California and the western United States, including members that live and/or visit the 
vicinity of the proposed project. These comments are submitted on behalf of our board, 
staff and members.

As set forth below, the Valero Crude by Rail Project Draft Environmental Impact 
Report (DEIR) suffers from numerous deficiencies that render the document inadequate 
under the California Environmental Quality Act (CEQA) and the CEQA Guidelines.  We 
respectfully request that the City reject the DEIR as an environmental review document, 
and defer approval of the Project until such time as the DEIR is revised to comply with 
CEQA.

An EIR is “the heart of CEQA.” 1 “The purpose of an environmental impact report 
is to provide public agencies and the public in general with detailed information about the 
effect which a proposed project is likely to have on the environment; to list ways in 

                                                
1 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 392 
(“Laurel Heights I”).
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which the significant effects of such a project might be minimized; and to indicate 
alternatives to such a project.” 2  The EIR “is an environmental ‘alarm bell’ whose 
purpose is to alert the public and its responsible officials to environmental changes before 
they have reached ecological points of no return.  The EIR is also intended ‘to 
demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and 
considered the ecological implications of its action.’ Because the EIR must be certified or 
rejected by public officials, it is a document of accountability.” 3 The DEIR for the 
proposed Project fails entirely to live up to this mandate. 

The DEIR suffers from several inadequacies predicated on two fundamental 
defects.  (A) The DEIR fails to disclose the specific quality and characteristics of oil 
feedstock that the Project would enable Valero to process at its Benicia facility in relation 
to that of its current baseline feedstock; and (B) consequently, the DEIR fails to 
undertake any analysis whatsoever of the true range of environmental impacts caused by 
the change in crude slate enabled by the Project.

The DEIR, therefore, fails to: 

(1) provide a stable, accurate and detailed project description, thus undermining 
every aspect of the impacts analysis;
(2) accurately evaluate numerous Project impacts, including air quality, 
greenhouse gas emissions, public health and safety, and biological resources;
(3) provide sufficient analysis of cumulative impacts; and
(4) adopt feasible mitigation measures.

 For these and other reasons detailed herein, the DEIR is inadequate under CEQA.
The City must revise the DEIR and recirculate it for public comment.

I. THE DEIR’S PROJECT DESCRIPTION IS INADEQUATE. 

In order for an environmental document to adequately evaluate the environmental 
ramifications of a project, it must first provide a comprehensive description of the project 
itself.  “An accurate, stable and finite project description is the sine qua non of an 
informative and legally sufficient EIR.”4  As a result, courts have found that, even if an 
EIR is adequate in all other respects, the use of a “truncated project concept” violates 
CEQA and mandates the conclusion that the lead agency did not proceed in a manner 
required by law.5

                                                
2 Cal. Pub. Res. Code § 21061. 
3 Laurel Heights I, 47 Cal.3d at 392 (citations omitted). 
4 San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 730 
(quoting County of Inyo v. City of Los Angeles (1977) 71 Cal. App. 3d 185, 193). 
5 Id. at 730.
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Furthermore, “[a]n accurate project description is necessary for an intelligent 
evaluation of the potential environmental effects of a proposed activity.”6  Thus, an 
inaccurate or incomplete project description renders the analysis of significant 
environmental impacts inherently unreliable.  While extensive detail is not necessary, the 
law mandates that EIRs should describe proposed projects with sufficient detail and 
accuracy to permit informed decision-making.7  The DEIR’s Project Description fails to 
meet this standard in three respects: first, it fails to disclose a change to a different, 
perhaps even lower quality crude feedstock; second, it improperly relies on trade secret 
claims to withhold essential project information; and third, it fails to estimate and analyze 
impacts from the project’s duration.

A. The DEIR Fails to Fully Disclose a Switch to Lower-Quality 
Feedstock.

This Project will enable Valero to import and process tar sands crudes and 
Bakken crudes at its Benicia refinery. However, the DEIR fails to fully disclose this 
fundamental Project characteristic and consequently fails to analyze any associated and 
evidently significant impacts. The failure to disclose the types and chemical compositions 
of the new crude oils and the resultant potential impacts is a threshold issue and 
fundamental defect in environmental review. 

Valero has made it clear throughout this CEQA process that it intends to use its 
proposed rail expansion to bring tar sands and Bakken crudes to the Refinery. In a public 
meeting in March, Don Cuffel, a manager of the Refinery Environmental Engineer 
Group, asserted that the Refinery could bring tar sands and Bakken crudes in via rail.8

The DEIR itself also states that “Valero may well purchase large amounts of light sweet 
North American crudes,” such as Bakken,9 and that Canadian tar sands are also an 
option.10

Additionally, Valero recently submitted an application to the Bay Area Air 
Quality Management District (BAAQMD) to bank Emission Reduction Credits (ERCs) at 
the Benicia Refinery for sulfur dioxide.11 Valero submitted the application in late 2013 
for 2,433.37 tons per year of SO2. ERCs represent emission reductions achieved in the 
past, and which may be used in the future to offset emissions increases. If the Refinery 

                                                
6 Id. (citation omitted). 
7 See CEQA Guidelines [14 Cal. Code Reg.] §15124 (requirements of an EIR). 
8 See, e.g., CBS SF Bay Area, Valero Admits Tar Sands Crude, Fracked Oil Could Come Through Benicia, 
http://sanfrancisco.cbslocal.com/video/9980832-valero-admits-tar-sands-crude-fracked-oil-could-come-
through-benicia/; Donna Beth Weilenman, Long-awaited Valero crude-by-rail EIR delayed again, Benicia 
Herald, June 9, 2014, http://beniciaheraldonline.com/how-to-get-a-copy-of-the-valero-crude-by-rail-eir-
released-tuesday/.
9 DEIR at C.2-1. 
10 DEIR at C.1-1. 
11 The application and supporting materials may be found on the BAAQMD website at 
http://www.baaqmd.gov/Divisions/Engineering/Public-Notices-on-Permits/2014/051114-24330/Valero-
Refining-Company-California.aspx. 
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were to process Canadian tar sands and other higher-sulfur crude oils, SO2 emissions 
from the refinery processing equipment would increase, and the refinery would likely use 
those banked SO2 ERCs to offset those emission increases. That Valero submitted this 
banking application as its rail project was undergoing CEQA review raises the suspicion 
that the application and the rail project are related, and supports Valero’s previous 
statements that tar sands may be brought to the Refinery by rail. At the very least, the 
DEIR should have disclosed this ERC banking application, along with information about 
the impacts that the Project will have on refinery processing equipment and emissions, as 
discussed below in Part II.B.1. 

An EIR for a refinery project is legally flawed if it does not disclose a planned 
change in crude oil feedstock. The Court of Appeal addressed this precise issue in 
Communities for a Better Environment v. City of Richmond.12 In that case, the Court of 
Appeal found that the EIR prepared for an expansion of the Chevron refinery in 
Richmond was legally inadequate because the project description failed to disclose a 
crude switch.13 The court found that the “EIR’s project description is inconsistent and 
obscure as to whether the Project enables the Refinery to process heavier crude.”14

The same flaw is present here: though Valero has made it abundantly clear that it 
plans to bring in tar sands and Bakken crudes via rail, both in statements to the public15

and in the DEIR,16 the DEIR fails to disclose any of the details of its proposed crude 
import mix, instead claiming that regardless of which crudes the refinery processes, all 
emissions and environmental impacts of refinery processing equipment will remain at 
current levels, based on existing refinery activity.17 As the Court of Appeal found of the 
Chevron project, this DEIR’s failure to disclose crude quality information renders the 
project description “inconsistent and obscure as to whether the Project enables the 
Refinery to process heavier crude.”18

The failure to disclose crude feedstock information is a fatal flaw in this DEIR, 
and the document should be revised to include such information and recirculated. 

B. The Project Improperly Relies on Trade Secret Claims to Withhold 
Key Project Information. 

As discussed above, the DEIR does not disclose information about the quality and 
origin of the crude oils that it will import via rail and process. Valero has in fact withheld 
this information from the City, claiming as trade secret any and all information about the 

                                                
12 (2010) 184 Cal.App.4th 70, 89. 
13 Id.
14 Id. at 89. 
15 See supra note 8 and accompanying text. 
16 See DEIR App. C.1, C.2. 
17 See, e.g., id.
18 Cmtys. for a Better Env’t v. City of Richmond, 184 Cal. App. 4th at 89. 

Comment Letter B9

B9-4
cont.

B9-5

2.5-157



CBE Comments on Valero Crude by Rail Project DEIR, September 15, 2014 
Page 5 of 34 

types and properties of crude oils that Valero plans to purchase, has purchased in the past, 
plans to process, and has processed in the past.19

Information may be withheld as confidential business information under CEQA 
only if it meets the definition of trade secrets laid out in Government Code § 6254.7. That 
section defines trade secrets as information (such as formulas, plans, or processes) which 
is not patented, which is known is only to certain individuals who are using the 
information to produce something of commercial value, and which gives the user a 
business advantage over competitors who do not know or use it.20

As a preliminary matter, crude feedstock information is not trade secret. As 
demonstrated in detail in the technical comments of Greg Karras, crude quality 
information for the Valero refinery is not known only to certain individuals, but can be 
revealed through a reverse engineering process.21 Consequently, Valero’s crude feedstock 
information is not secret, and cannot be claimed as trade secret under CEQA. 

In order to support the claim that crude feedstocks are trade secret, the DEIR cites 
to a proposed rule issued by federal EPA about confidentiality required in EPA’s 
Greenhouse Gas Reporting Rule.22 This proposed rule, however, is not relevant here, 
where we are concerned not with federal standards of confidential business information, 
or CBI classifications set forth in a reporting rule, but rather, with the California 
Government Code definition of trade secret. Additionally, the DEIR fails to cite to a final 
version of the proposed rule it cites. 

Furthermore, even if Valero could properly claim crude feedstock information as 
trade secret under Government Cod § 6254.7, an EIR is legally deficient if its analysis 
relies upon confidential information that was not made available to the public and to 
decisionmakers.23 “If . . . a project proponent can pick and choose who sees pertinent 
data—then a stake is driven into the ‘heart of CEQA’ by preventing the information 
necessary for an informed decision from reaching the decisionmakers and the public.”24

The DEIR should be revised and recirculated with all of the information claimed as trade 
secret disclosed in full.

                                                
19 DEIR at 1-5, App. D. 
20 Cal. Govt. Code § 6254.7(d). 
21 Comments of Greg Karras on the Valero Crude by Rail DEIR, submitted Sept. 15, 2014 (hereinafter 
“Karras Comment”). 
22 DEIR at D-2, citing 75 Fed. Reg. 39,094 (July 7, 2010). 
23 Cmtys. for a Better Env’t v. City of Richmond, 184 Cal. App. 4th at 88 (expert’s “reliance on undisclosed 
data from Chevron does not meet the ‘informational’ goals of CEQA. CEQA requires full environmental 
disclosure, but Chevron apparently decided that the public and the decisionmakers did not need to see 
proprietary data given only to [the expert] and relied on by this expert”). 
24 Id. (citations omitted). 
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C. The DEIR Fails to State a Project Duration. 

The expected operational duration of a project is vital to any meaningful 
assessment of the potential environmental consequences of the project, by both 
decisionmakers and the public. It is impossible to identify, much less mitigate potential, 
and foreseeable impacts without information relating to the approximate or known 
duration of a proposed project’s operational components.  It is critical for an accurate, 
stable and finite project description.25  The DEIR fails to meet this standard.

Although the DEIR includes a discussion of the Project’s anticipated impacts in 
the context of construction and operation, the document omits identification of a precise 
duration of those Project phases, beyond the construction phase, which is identified as 
lasting approximately 25 weeks.26  This Project implicates a potentially significant period 
of operation of the proposed rail car tracks and the resultant transport of a different 
quality and volatile crude feedstock up and down the West Coast.  A legally sufficient 
project description must identify the anticipated duration of these activities. 

II. THE DEIR’S ANALYSIS AND MITIGATION OF PROJECT IMPACTS IS 
INADEQUATE.

A. The DEIR Fails to Adequately Analyze and Mitigate the Project’s 
Public Health Impacts. 

As described throughout this Comment, and the additional technical comments 
including the Fox and Karras Comments, the DEIR fails to account for the change in 
crude slate enabled by the Project.  By omitting this critical aspect of the Project, the 
DEIR’s emissions analysis severely underestimates public health impacts.  In order to 
effectuate the fundamental purpose of CEQA, it is critical that an EIR meaningfully 
inform the public and its responsible officials of the environmental consequences of their 
decisions before they are made.”27  Only with a genuine, good faith disclosure of a 
proposed project’s components, can a lead agency analyze the full range of potential 
impacts of the project, identify, and implement mitigation measures where necessary, 
prior to project approval.28

Specifically, the Courts have held that CEQA requires disclosure of foreseeable 
changes in crude quality, and an analysis of any potential coinciding increase in 

                                                
25 See County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 193.  
26 DEIR at 4.9-10. 
27 Laurel Heights Improvement Ass’n v. Regents of University of California (1993) 6 Cal. 4th 1112, 1123 
(“Laurel Heights II”); CEQA Guidelines § 15126.2(a) (“[a]n EIR shall identify and focus on the significant 
environmental effects of the proposed project”) (emphasis added throughout).   
28 Pub. Res. Code § 21002 (public agencies should not approve projects as proposed if there are feasible 
alternatives or feasible mitigation measures available which would substantially lessen the significant 
environmental effects of such projects); Guidelines § 15126.4.
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emissions from similar refinery expansion projects.29  The DEIR’s failure to disclose the 
Project’s change in crude slate subsequently precludes any meaningful analysis of public 
health impacts of the Project.  These include: increased air emissions from refining a 
lower quality oil feedstock; an increased risk of catastrophic failure as a result of the 
Project; an underestimation of other air emissions from the Project; and an inaccurate 
assessment of cumulative impacts as a result of the Project.

(1) The DEIR Fails to Identify or Mitigate Emissions Impacts 
Resulting from the Project’s Change in Crude Slate. 

The DEIR’s analysis of air emissions for the Project is based on the inaccurate 
premise that emissions would not increase if “the average weight and sulfur content” of 
the projected crude slate remain within permitted operating limits.30  That is simply not 
true.  Further, the DEIR then attempts to shield its unsubstantiated analysis by suggesting 
that if “the crude blend processed became substantially heavier and more sulfurous, the 
resulting increase in emissions would be within the baseline for operational air quality 
impacts” previously approved by the City (for the VIP), and therefore, is not subject to 
review at this juncture.  This also lacks any foundation, does not amount to substantial 
evidence, and is simply another attempt to diminish and obscure the significant impact of 
increased emissions of refining a lower quality oil feedstock, such as Canadian tar sands 
crude, or highly volatile, lighter-end crudes such as Bakken crudes.

The composition of tar sands crudes is chemically different from other heavy, 
locally sourced crudes, currently processed at the Valero Benicia Refinery.  Tar sands 
crudes are distinct from even the heaviest of crudes currently processed at the Refinery 
for two reasons.  First, the heavy feedstock requires large quantities of volatile diluent 
containing high levels of VOCs, TACs and HAPs.  If released, these air pollutants 
amount to increased emissions that would result in significant public health and air 
quality impacts.  The DEIR fails to address these impacts and should, at a minimum, 
include the amount of diluents needed to enable efficient delivery and transport of tar 
sands crude into and out of the Valero Benicia Refinery.  These pollutants include potent 
carcinogens such as benzene, toxic sulfur compounds that would individually and 
cumulatively cause malodors, and degrade ambient air quality.  Second, the high acid 
levels in these crudes and their semi-refined products would accelerate corrosion of 
refinery components, contributing to equipment failure, more accidental releases, and a 
greater threat to worker and public health and safety.

Despite these facts, the DEIR does not discuss the unique chemical composition 
of bitumen in tar sands.  Bitumen is composed of higher molecular weight chemicals, 
including large amounts of benzene, toluene, xylenes, and other heavy metals.  State and 

                                                
29 See Laurel Heights I, 47 Cal.3d. at 400 (quoting Pub. Resources Code § 21002.1(a); and CEQA
Guidelines 15002(a)). See also Cmtys. for a Better Env’t v. City of Richmond, 184 Cal. App. 4th at 89 (an 
“EIR must include forseeable change in crude processed as part of environmental and impacts analysis”).   
30 See DEIR at App. C.1. 

Comment Letter B9

B9-7
cont.

B9-8

CBE Comments on Valero Crude by Rail Project DEIR, September 15, 2014 
Page 8 of 34 

federal toxic emissions inventories detail regulatory concern over these chemicals.31

Benzene has a high cancer potency and is known to cause severe reproductive, 
developmental and immune systems impacts at even low exposure levels.32  Systemic 
benzene poisoning, a long-term exposure risk, includes the potential for severe 
hemorrhages, and may at times result in fatality.33  Concentrated, acute exposure levels 
have also been known to cause headaches, and nausea.34  While less information is 
available relating to longer-term systemic and acute exposure levels to ethylbenzene, 
toluene and xylene, in California, the toxicity and risk levels of the three are currently 
under CARB scientific review.35

The U.S. Geological Survey reports that “natural bitumen,” the source of all 
Canadian tar sands-derived oils, contains 102 times more copper, 21 times more 
vanadium, 11 times more sulfur, six times more nitrogen, 11 times more nickel, and 5 
times more lead than conventional heavy crude oil, including even the heaviest of 
“American crudes.”  The DEIR fails to discuss or disclose the environmental damage 
posed by these contaminants, which could include acid rain, harmful bioaccumulation of 
the contaminants, the formation of ground-level ozone and smog, visibility impairment, 
odor impacts affecting residents near the Refinery, accidental releases due to corrosion of 
refinery equipment, and depletion of soil nutrients – all of which have the potential to 
directly and indirectly impact public health. 

Moreover, as explained in detail in Fox Comment, Bakken crude, which the DEIR 
does acknowledge is likely to be the primary crude involved in the Project, has its own, 
distinct health impacts as a result of its unique chemical composition.  Bakken crude 
contains a high concentration of both Volatile and Reactive Organic Compounds (VOCs 
and ROGs respectively), and are highly volatile.  As such, these crudes tend to increase 
the likelihood and risk of explosion in many activities including transport, loading, 
offloading, handling and storage, as explained in the section concerning hazards and 
accident risks.  As a result, they can also lead to significant increases in emissions of 
chemicals, which also hold significant public health impacts.  Indeed, Dr. Fox states that 
Bakken crudes have been known to have the highest concentrations of benzene among 
numerous crudes evaluated in Material Safety Data Sheets (MSDSs) submitted by a 
number of Valero’s competitors.  As explained above, Benzene is a known human 
carcinogen that can lead to a range of acute and long-term adverse health effects and 

                                                
31 See, e.g., United States EPA, Clean Air Act 1990 List of Hazardous Air Pollutants, available at: 
http://www.epa.gov/ttn/atw/orig189.html, last accessed on Jan 26, 2014; see also, California Air Resources 
Board Toxic air Contaminant Identification List, available at: 
http://www.arb.ca.gov/toxics/cattable.htm#Note 1, last accessed on Jan 26, 2014.    
32 Determination of Acute Reerence Exposure Levels for Airborne Toxicants, March 1999, Acute Toxic 
Summary, BENZENE, available at: http://www.oehha.ca.gov/air/acute_rels/pdf/71432A.pdf, last accessed, 
Jan. 26, 2014.   
33 Id.
34 Id.
35 California Air Resources Board, Toxic Air Contaminant Identification List, available at: 
http://www.arb.ca.gov/toxics/cattable.htm#Note 1, last accessed, Jan. 26, 2014.    
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diseases, including cancer and adverse hematological, reproductive and development 
effects.36

Finally, the DEIR’s cursory reference to the prior VIP baseline determination to 
account for any emissions increase as a result of refining a lower quality oil feedstock 
provides nothing more than an illusory shield.  Absent any quantification of such an 
anticipated increase in emissions, which as highlighted above is a foreseeable Project 
impact, the DEIR’s analysis of air emissions due to a change in crude oil feedstock 
cannot meet CEQA’s threshold substantial evidence standard.  A switch in crude slate 
directly implicates additional operational emissions, which include HAPs and TACs, to 
be emitted at many components of the Project, and throughout the Refinery, including 
from train cars in their routine operation as well as from loading and un-loading at the 
Refinery, and through compressors, pumps, valves, fittings, and storage tanks, in far 
greater amounts than from the current baseline feedstock.  Without providing any 
substantial evidence to the contrary, the DEIR must account for, analyze and mitigate 
these emissions, irrespective of any prior approval.

(2) The DEIR’s Analysis Underestimates the Project’s Emissions 
of Toxic Air Contaminant and Hazardous Air Pollutants. 

As noted above, the DEIR fails to identify, analyze or mitigate known impacts 
that will result from the added presence of additional TACs and HAPs typically found in 
the crude blend that will be delivered, processed and transported as a result of this 
Project.  Furthermore, the insufficient analysis of these pollutants is even based on an 
under-protective methodology.

Over the past few years, approval of Bay Area projects under BAAQMD’s Health 
Risk Assessment (HRA) levels have spurned criticisms that those HRA standards fail to 
set adequate health protective standards.  Many concerned residents, academics, and 
experts have criticized BAAQMD’s existing HRA mandatory reduction threshold as 
being far too high to prove sufficiently health protective.  BAAQMD, in fact uses the 
highest cancer risk reduction trigger for cancer risk posed by toxic emissions compared to 
any other Air District in the State.37  For example, the South Coast Air Quality 
Management District sets its mandatory risk reduction level for toxic cancer risk at 25 in 
one million, while BAAQMD sets mandatory risk reduction level at 100 in one million.
Recently, community pressure has highlighted this dramatic discrepancy and BAAQMD 
is currently in the process of revising its mandatory risk reduction levels to an acceptable 

                                                
36 CARB, Report to the Scientific Review Panel on Benzene, Prepared by the Staffs of The Air Resources 
Board and The Department of Health Services, November 27, 1984, Available at: 
http://www.arb.ca.gov/toxics/id/summary/benzene.pdf; Chronic Toxicity Summary: Benzene, Available at: 
http://www.oehha.org/air/chronic_rels/pdf/71432.pdf; World Health Organization, Exposure to Benzene: A 
Major Public Health Concern, Available at: http://www.who.int/ipcs/features/benzene.pdf. 
37 See, e.g., Science and Environmental Health Network Letter to Mayor and BAAQMD Board of Director 
member Tom Bates, dated May 4, 2009, Re:  Bay Area Air Quality Management District Health Risk 
Reduction Measures Under Toxics Hot Spots Program, 1-4.  
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value.38  Nevertheless, CEQA rests on the primary goal of identifying significant 
impacts.39  The DEIR uses the existing, and least protective, BAAQMD HRA 
thresholds.40  CEQA’s requirement of identification of significant impacts requires the 
most accurate thresholds.  The DEIR should be revised to, at a minimum, provide a 
revised analysis under thresholds that represent risk reduction at an acceptable value.    

(3) The DEIR Underestimates the Risk of Catastrophic Failure. 

A switch to a heavier oil feedstock necessarily implicates a greater risk of 
corrosion of refinery components.41  This greater risk of corrosion was identified as a root 
cause of the August 2012 fire at the Chevron Richmond Refinery that sent 15,000 
residents to local hospitals.42  The DEIR’s failure to adequately discuss the Project’s shift 
to a lower quality oil feedstock precludes any similarly meaningful analysis with respect 
to both identification and mitigation of this similar risk of catastrophic failure and 
significant impact to public health. 

Similarly, as Dr. Fox explains, a switch to lighter, more volatile crude, also carries 
with it an increased risk of catastrophic incidents and potential equipment failure.  As 
stated above, the high concentration of both VOCs and ROGs present in Bakken crude, 
coupled with the crude’s generally high vapor pressure and high volatility, increases the 
likelihood that highly dangerous emissions may be released from the transport, storage 
and handling of these crudes, as well as from potential accidents when they occur.

(4) The DEIR Fails to Identify or Mitigate Additional Impacts of 
Emissions Resulting from the Project’s Change in Crude Slate. 

The DEIR omits discussion of additional foreseeable Project emissions.  These 
include emissions from: unloading feedstock from rail, displacement of feedstock 
pipeline supply (and therefore continued marine vessel supply), and an inaccurate 
evaluation of greenhouse gases (GHGs).

The DEIR provides that “the BAAQMD will consider locomotive emissions and 
tank car unloading emissions as may be caused by the Project.”43  This amounts to 
nothing more than a generalized goal of compliance, and therefore, inadequate deferred 
mitigation.44  Unloading from railcars is a Project component - with associated emissions 
that must be analyzed and mitigated now.

                                                
38 See BAAQMD Stationary Source Committee Meeting Agenda, Item 15, Health Risk Assessment 
Guidelines Revisions, Sept. 3, 2014, available at 
http://www.baaqmd.gov/~/media/Files/Board%20of%20Directors/2014/brd_agenda_090314.ashx?la=en  
39 Laurel Heights II, 6 Cal. 4th 1123.
40 See DEIR App. E.4.
41 See Fox Comments on Mitigated Negative Declaration of the Project.   
42 See Chemical Safety Board, Chevron Richmond Refinery Interim Investigation Report, April 2013, 
available at: http://www.csb.gov/assets/1/19/Chevron_Interim_Report_Final_2013-04-17.pdf
43 DEIR at 3-2. 
44 Cmtys. for a Better Env’t v. City of Richmond, 184 Cal. App. 4th at 92. 
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In addition, as noted in CBE’s comments, throughout its life, this Project will 
displace the dwindling California crude supplies currently delivered to the Refinery via 
pipeline.45  At the same time, the DEIR provides a tit for tat analysis of emission 
reductions from marine vessel shipments to “displace” and account for emission 
increases from rail deliveries.46  The DEIR ignores any displacement of pipeline inputs to 
the Refinery, inaccurately analyzing any displacement as displacement of solely marine 
vessel supply to the Refinery.  Associated emission increases are also consequently 
ignored: displacing pipeline deliveries means that more marine vessel deliveries will 
continue, despite the Project, and will continue to cause ship emissions that the DEIR 
erroneously assumes are eliminated.

This is particularly problematic regarding GHGs.  The DEIR’s analysis of Project 
GHGs estimates an increase of approximately 18,433 metric tons of CO2e per year.  The 
analysis, however, decreases these new GHG emissions by 11,707 metric tons of CO2e 
per year, claiming that Project rail shipments will displace marine vessel shipments at this 
amount.47  This perceived reduction would leave Project GHG emissions below 
BAAQMD significance thresholds.  Nevertheless, this perceived reduction is inaccurate, 
again plagued by the same exclusive tit for tat/rail for marine vessel displacement error.
There is no exclusive displacement of marine vessel shipments; Project rail shipments 
will also eventually displace pipeline shipments – to what degree is uncertain, and the 
DEIR’s analysis must be revised to remove any such uncertainty.

(5) The DEIR’s Analysis of Cumulative Impacts to Public Health 
is Flawed.

An EIR must “demonstrate that the significant environmental impacts of the 
proposed project were adequately investigated[,] discussed[,] and … considered in the 
full environmental context,” including existing pollution burdens in the areas that are 
directly impacted by the Project.48  The DEIR notes the Project’s significant and 
unavoidable cumulative impact on Air Quality in the Sacramento Basin.49  As noted 
above, this significant impact is even underestimated.  The DEIR must be revised to 
account for the above underestimation of individual impacts to public health in order to 
properly determine any cumulative impact of the Project.

B. The DEIR Fails to Adequately Analyze and Mitigate the Project’s Air 
Quality Impacts. 

The EIR’s analysis of the Project’s air quality impacts is riddled with errors.  We 
highlight five: first, the DEIR fails to disclose, analyze, and mitigate the impacts 

                                                
45 See Karras Comment.   
46 See DEIR at 4.1.
47 DEIR at 4.6-12.
48 CEQA Guidelines § 15125(c).   
49 DEIR at 4.1-23.
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associated with a change in crude slate composition. Second, the DEIR’s relies heavily 
on uncertain and unlikely reductions in marine shipment emissions to make a finding that 
air quality impacts in the Bay Area will be less than significant. Third, the DEIR’s 
analysis is predicated on a faulty and illegal baseline. Fourth, the EIR completely 
underestimates indirect emissions. And fifth, the DEIR fails to propose feasible 
mitigation measures for significant air quality impacts that it has improperly found to be 
unavoidable.

The end result is that the Project will result in significant air quality impacts that 
the EIR fails to identify or mitigate. 

(1) The DEIR Fails to Disclose and Analyze the Changes in 
Emissions from a Change in Crude Slate. 

Perhaps the most fundamental and fatal deficiency of this DEIR deficiencies is  its 
failure to provide any analysis whatsoever of the changes in emissions that might occur 
as a result of a modified crude slate. Though the DEIR analyzes air quality impacts 
associated with the transport of crude oil by rail, it fails to analyze impacts from existing, 
permitted refinery equipment, claiming simultaneously that these emissions will not 
increase, and that even if they did, they would not increase beyond permitted levels.50

This argument is entirely illogical and contrary to the purpose of CEQA. CEQA requires 
an EIR to identify and analyze the significant environmental effects of a project.51 Even if 
an effect is found to be less than significant, an EIR must include a statement of the 
reasons why that effect was not found to be significant and therefore not discussed in 
detail in the EIR.52  In other words, there must be some preliminary analysis of the 
potential impacts, and an EIR cannot rely on conclusory statements to assert that an 
impact will not be significant.53

The DEIR provides no such statement of reasons explaining why the air quality 
impacts from existing, permitted refinery equipment will not be significant, and instead 
simply asserts that emissions will not increase, because the refinery would have to blend 
any crudes it receives to match the slate it processes now.54 Additionally, as discussed 
above in Part I.B, Valero has withheld all crude quality information as confidential 
business information, thus preventing the public and decisionmakers from having access 
to information essential to verifying the validity of the DEIR’s statements that emissions 
will not exist beyond permitted levels. The DEIR cites to Appendices C.1 and C.2 to 
support its assertion that emissions will not increase at existing equipment, but these 
appendices provide no analytical support for those assertions, instead merely repeating 
the statements without providing further justification.

                                                
50 DEIR at 4.1-11. 
51 CEQA Guidelines. § 15126. 
52 CEQA Guidelines § 15128. 
53 See id.
54 DEIR at 4.1-11. 
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The DEIR does not indicate that any quantitative analysis whatsoever was done of 
the potential emission increases from a change in crude slate. The DEIR cannot 
simultaneously claim that there will be no such increase, but that even if there were, the 
increase  would not cause emissions to exceed permitted levels, without first having 
analyzed the potential increases. To make such conclusory and contradictory statements 
without any supporting analysis is entirely contrary to CEQA’s purpose of ensuring that 
the public and decisionmakers are fully informed about the potential impacts of a 
proposed project.55

Additionally, the DEIR fails to fully analyze the air quality impacts associated 
with the transport by rail of tar sands and Bakken crudes. The DEIR dismisses any 
concerns about emission increases from a change in crude feedstock by noting that the 
refinery must blend crude oils to a specific API gravity and sulfur content range in order 
to process them in existing equipment.56 However, many of the air quality impacts that 
would result from a change in crude feedstocks would occur before the crudes are 
blended for processing, and the DEIR fails to analyze those emissions.57 VOC and TAC 
emissions are not related to the API gravity or sulfur content of crude oil (the factors for 
which the DEIR claims Valero’s blending restricts), and what is more, those air 
contaminants are emitted before blending occurs. VOCs and TACs are primarily emitted 
during pipeline transport, rail unloading, and storage at tanks. The DEIR fails to analyze 
the potential impacts of a change in crude slate, and must be revised and recirculated to 
correct this deficiency. 

(2) The DEIR Relies on Unreliable and Uncertain Emission 
Reductions from Reduced Marine Shipments. 

The DEIR’s air impacts analysis relies heavily on the assumption that the crude 
oil shipments by rail will displace a portion of the shipments currently received via 
marine vessel.58 The DEIR argues that the emissions reductions associated with reduced 
marine shipments would exceed any emissions increases from the construction and 
operation of the crude by rail project, and that consequently the air quality impacts of the 
project are less than significant, and the net impact of the Project would be to reduce 
overall air pollution in the Bay Area.59

 The DEIR asserts that rail shipments would only displace marine shipments, and 
that “[c]rude oil delivered to the refinery by tank car would not displace crude oil 
delivered to the Refinery by pipeline.”60 However, there is no guarantee in the DEIR of 

                                                
55 See Cal. Pub. Res. Code § 21061 (“The purpose of an environmental impact report is to provide public 
agencies and the public in general with detailed information about the effect which a proposed project is 
likely to have on the environment.”). 
56 See DEIR Appx C.1, C.2 
57 See Comments of Dr. Phyllis Fox on the Valero Crude by Rail DEIR, submitted Sept. 15, 2014 
(hereinafter “Fox Comment”). 
58 DEIR at 1-1. 
59 DEIR at 4.1-19 
60 DEIR at ES-3. 
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the level of reduction of marine shipments as a result of the project. The DEIR only 
asserts that up to 70,000 barrels per day of marine shipments could be displaced by the 
rail project.61 There is no guarantee that any level of marine shipment reduction would be 
enforced through a permit condition or other mechanism, and thus no guarantee that those 
emission reductions are permanent, or likely to occur at all. 

In addition, it is highly improbable that crude by rail shipments will displace only 
marine shipments.   As explained in detail in the technical comments of Greg Karras, the 
production of the California crudes that Valero receives via pipeline are declining and 
unlikely to remain at current levels.62 As those supplies decline, the volume of crude that 
Valero receives via pipeline is also likely to decline, which would require the refinery to 
receive more crude via marine shipment in order to make up the difference.

The reductions in emissions from marine transport are illusory, and the DEIR 
must be revised and recirculated to include an analysis of the more likely scenario, which 
should include an enforceable commitment to a certain level of emission reductions from 
reduced marine shipments.

(3) The DEIR Relies on an Incorrect Baseline. 

The DEIR fails to establish an adequate baseline for its analysis of air quality 
impacts. The baseline is inadequate for two reasons: first, because it fails to demonstrate 
that its baseline is representative of emissions levels at the time that the Notice of 
Preparation was filed; and second, because the baseline is impermissibly set at the level 
of permitted emissions levels instead of actual emissions levels.

Establishing a baseline at the beginning of the CEQA process is a 
fundamental requirement so that changes brought about by a project can be seen in 
context and significant effects can be accurately identified.63 When an EIR omits relevant 
baseline environmental information, the agency cannot make an informed assessment of 
the project‘s impacts.64

(a) The DEIR Uses the Wrong Timeframe for Establishing 
the Air Emissions Baseline. 

CEQA Guidelines state that the baseline for a particular project should consist of 
“the physical environmental conditions… as they exist at the time the notice of 
preparation is published.”65 The City issued the Notice of Preparation for this Project 
EIR on August 13, 2013.66 However, the DEIR uses an annual average of air emissions 
                                                
61 DEIR at 1-1. 
62 See Karras Comment; Fox Comment. 
63 Save Our Peninsula Comm. v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 125 
(baseline determination is the first rather than the last step in the environmental review process). 
64 County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 952. 
65 CEQA Guidelines § 15125(a). 
66 DEIR at 4.11-3. 
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from December 2009 to November 2012 to evaluate both air quality and greenhouse gas 
impacts related to the construction and operation of the rail facility.67 The DEIR justifies 
this by arguing that three years averages are commonly used as the baseline in CEQA 
review of refinery modification project to accurately account for the cyclic nature of 
refinery emissions and operations.68 While this may be valid, the DEIR clearly states that 
the end date of the baseline period, November 2012, is predicated on the applicant’s 
filing of the Use Permit Application in December 2012—not, as required by CEQA, on 
the issuance of the Notice of Preparation.69 Consequently, the project baseline estimate 
with an end date of November 2012 used by the DEIR is improper.

A valid project baseline would include the average conditions up to the point that 
the notice of preparation was published, in this case, August 2013. At the very least, the 
DEIR must demonstrate that the three-year average period relied upon is representative of 
emissions levels at the time the Notice of Preparation was published in August 2013. As 
it stands, the baseline is outdated, and the DEIR analyzes air quality impacts without 
informational background necessary to facilitate an accurate and reliable analysis. 
Because the DEIR fails to establish a valid emissions baseline, it is also fails in its overall 
goal to provide both the public and the decisionmaking agency with “detailed information 
about the effect which a proposed project is likely to have on the environment.”70

(b) The DEIR Impermissibly Uses Permitted Emissions 
Levels as the Baseline for Refinery Emissions.

The DEIR completely fails to analyze any potential emissions increases from 
existing, permitted refinery equipment, and justifies this failure by arguing that any 
emissions increases from existing equipment would not exceed the baseline, because the 
baseline “would include emissions from the maximum operation of the Refinery 
equipment within permit limits.”71

This argument is both illogical and illegal under CEQA. How can the DEIR assert 
that emissions increases from permitted equipment will not exceed the baseline if the 
DEIR has provided no analysis whatsoever of those potential emission increases? Having 
refused to provide any information about potential increases the DEIR cannot then claim 
that those increases will not be significant. The DEIR must instead include an analysis of 
those potential increases, as discussed above in Part II.B.1. 

 In addition, the DEIR’s claim that the relevant baseline is the permitted maximum 
emissions levels is clearly prohibited under CEQA, and the case that the DEIR cites to 
support this assertion, Communities for a Better Environment v. South Coast Air Quality 
Management District, in fact directly contradicts the DEIR’s claim. In CBE v. SCAQMD,

                                                
67 DEIR at 4.1-11, 4.6-8. 
68 Id.
69 Id.
70 Cal. Pub. Res. Code § 21061. 
71 DEIR at 4.1-11. 
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the Supreme Court rejected the Air District’s argument that for a project employing 
existing equipment, the baseline should be the maximum permitted operating capacity of 
the equipment, even if the equipment is operating below those levels when the Notice of 
Preparation is issued.72 The Supreme Court rejected the District’s illegal permit-based 
approach, and held that the baseline must consist of actual, existing levels of emissions, 
not hypothetical permit maximums. 73

The DEIR’s pervasive use of permit limitations instead of actual emission levels 
to establish baseline air quality is a clear violation of CEQA. The DEIR cannot rely on a 
flawed definition of baseline conditions to essentially exempt itself from a meaningful 
analysis of potential emissions increases. If there is a concern that refinery emissions will 
increase from existing refinery equipment, then the DEIR must treat said increase as an 
impact of the project and adequately analyze its effects. Without such an analysis, the 
DEIR is incomplete, and fails to account for the true impacts of the project. 

The DEIR uses an incorrect timeframe for baseline determination, and 
additionally uses hypothetical permit maximums, rather than actual emissions, to 
determine the baseline. These deficiencies mean that air emissions and greenhouse gas 
impacts in the DEIR are measured against an inaccurate and unrepresentative baseline. 
As it stands, the DEIR fails as an informational document, and the DEIR should be 
revised to correct these deficiencies and recirculated. 

(4) The DEIR Fails to Analyze or Mitigate Indirect Emissions. 

CEQA requires an EIR to consider both direct and indirect impacts of a proposed 
project.74  Indirect impacts are those that are “caused by the project and are later in time 
or farther removed in distance, but are still reasonably foreseeable.”75  The scale of this 
Project’s activities is large enough that off-site emissions could reasonably be affected.
Moreover, the indirect nature of these wholly foreseeable off-site emissions cannot be 
ignored as “it is inaccurate and misleading to divide the project's air emissions analysis 
into on-site and secondary emissions for purposes of invoking the presumption the 
project will have no significant impact.”76  Thus, the DEIR requires a sufficient analysis 
and discussion of these sources.  For example, in North Coast Alliance, the lead agency’s 
analysis of the identification of indirect sources of GHG emissions from electrical 
demand was found sufficient given that the agency conducted a thorough analysis of the 
project’s demand on a utility’s electricity generation and whether it would increase 
production at any fossil-fuel power plants.77

                                                
72 Cmtys. for a Better Env’t v. S. Coast Air Quality Mgmt. District (2010) 48 Cal. 4th 310, 320.  
73 Id.
74 CEQA Guidelines § 15358(a). 
75 Id. § 15358(a)(2). 
76 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App. 3d 692, 717. 
77 N. Coast Alliance v. Marin Mun. Water Dist. Bd. of Directors (2013) 216 Cal.App.4th 614, 652 (“Based 
on this evidence, the EIR concluded the Project's energy demand would not result in an indirect increase in 
pollutant emissions.”). 
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The DEIR does not acknowledge a switch to a lower or different quality crude 
feedstock and therefore does not address the indirect emissions associated with that 
switch, for example, greenhouse gas emissions from crude source demand activities such 
as extraction and front-end refining and diluting. The DEIR also utterly fails to propose 
mitigation measures for the indirect impacts associated with the transport of crude oil by 
rail, as discussed in further detail in the following section. 

The DEIR must, at the least, identify these foreseeable activities and then 
adequately analyze and estimate how much the Project is likely to increase emissions 
from all of these sources, regardless of their location. 

(5) The DEIR Impermissibly Fails to Mitigate Air Quality Impacts 
that it Improperly Identifies as “Significant and Unavoidable.” 

The DEIR states that the Project will have significant and unavoidable impacts on 
air quality outside of the Bay Area Basin.78 Specifically, the DEIR finds the emissions 
generated by the trains carry crude oil to the Refinery and returning to the oil fields in the 
northern United States and Canada would result in levels of NOx emissions that exceed 
significance thresholds in the Sacramento Metropolitan Air Quality Management District 
(SMAQMD) and the Yolo-Solano Air Quality Management District (YSAQMD).79 In 
YSAQMD, NOx emissions due to the project would be three times greater than the 
significance threshold.80

However, instead of identifying feasible mitigation measures for these significant 
impacts, as required by CEQA,81 the DEIR states that because the locomotives would be 
under the control of the Union Pacific Railroad and locomotive emissions are regulated 
by the federal government, “[t]he City has no jurisdiction to impose any emission 
controls on the tanker car locomotives; therefore, there is no feasible mitigation available 
to reduce this significant impact to a less-than-significant level.”82

This is a misinterpretation of the intersection CEQA and ICCTA, and a complete 
abdication of the City’s responsibilities under CEQA. In support of its conclusion that all 
rail operations are preempted by federal law, the DEIR offers a four-paragraph summary 
of the ICCTA, and Appendix L, a three-page statement from Union Pacific Railroad.83

UPR states that it “will not agree to any limitation on the volume of product that it ships 
or the frequency, route or configuration of such shipments,” because “[s]uch restrictions 

                                                
78 DEIR at 4.1-17 to -22. 
79 DEIR at 4.1-20, Table 4.1-6. 
80 DEIR at 4.1-20, Table 4.1-6 (YSAQMD significance threshold is 10 tons/yr of NOx, while Project 
emissions would be 31.16 tons/yr). 
81 CEQA Guidelines § 15126.4. 
82 DEIR at 4.1-20. 
83 See DEIR at 3-26 to -27; App. L. 

Comment Letter B9

B9-18
cont.

B9-19

CBE Comments on Valero Crude by Rail Project DEIR, September 15, 2014 
Page 18 of 34 

are clearly preempted under federal law.”84 The DEIR states it more baldly: “ICCTA 
preempts state and local regulation.”85

However, the California Court of Appeal recently found the opposite. “ICCTA 
does not preempt all state and local regulations.”86 Generally, when the state regulations 
at issue are environmental regulations or similar exercises of police power related to 
public health or safety, the courts have found preemption only when the state regulations 
are discriminatory or unduly burdensome.87

It therefore appears that states and towns may exercise 
traditional police powers over the development of railroad 
property, at least to the extent that the regulations protect 
public health and safety, are settled and defined, can be 
obeyed with reasonable certainty, entail no extended or 
open-ended delays, and can be approved (or rejected) 
without the exercise of discretion on subjective questions. 
Electrical, plumbing and fire codes, direct environmental 
regulations enacted for the protection of the public health 
and safety, and other generally applicable, non-
discriminatory regulations and permit requirements would 
seem to withstand preemption.88

Thus, while ICCTA may preempt some state laws and regulations, it is not a 
blanket preemption that applies to every state law or regulation that touches on railroads 
in any way. Notably, the DEIR does not cite any authority that supports the position that 
CEQA is preempted by ICCTA. The statements of federal preemption in the DEIR and 
its Appendix L are overly broad and simplistic, and fail to recognize the nuance in 
preemption questions, especially when state police power to protect the public health and 
safety are involved. 

 Even if the City were preempted from addressing any aspects of rail transport, it 
is certainly not preempted from taking measures to mitigate the emissions from rail 
transport. As SMAQMD noted in its August 26, 2014 comment letter on the DEIR, there 
are off-site mitigation measures that the City could require Valero to take which would 
mitigate the air quality impacts of rail transport outside of the Bay Area Basin.89

Mitigation fee programs, such as the one SMAQMD references in its comment letter, are 
permissible under CEQA, and would enable Valero to mitigate the significant air quality 
impacts of its Project without affecting or regulating railroad transport in any way. 

                                                
84 DEIR at App. L, p. 1. 
85 DEIR at 3-26. 
86 Town of Atheron v. Cal. High Speed Rail Auth. (July 24, 2014, 3d Dist. Ct. App., Case No. C070877), p. 
13 (publication pending, available at http://www.courts.ca.gov/opinions/documents/C070877.PDF). 
87 Fayus Enters. v. BNSF Ry. (D.C. Cir. 2010) 602 F.3d 444, 452. 
88 Green Mountain R.R. Corp. v. Vermont (2nd. Cir. 2005) 404 F.3d 638, 643 (citation omitted). 
89 Letter from SMAQMD to Amy Million, Principal Planner, City of Benicia, Aug. 26, 2014. 
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The DEIR’s analysis has not satisfied the legal requirements under CEQA for 
significant and unavoidable impacts. Significant impacts are unavoidable if the lead 
agency finds that “[s]pecific economic, legal, social, technological, or other 
considerations, including the provision of employment opportunities for highly trained 
workers, make infeasible the mitigation measures . . . identified in the final EIR.”90 Such 
a finding of unavoidability must “describe the specific reasons for rejected identified 
mitigation measures.”91 In addition, to approve an EIR with significant and unavoidable 
impacts, the lead agency must also make a statement of overriding considerations 
explaining why the benefits of the project may outweigh the significant environment 
impacts.92

Here, the DEIR skips the first step entirely by failing to identify any potential 
mitigation measures, when it is clear that such measures exist. Any finding that 
mitigation is infeasible would evidently be unsupported by substantial evidence on the 
record.93 It is clear that the Project’s significant air quality impacts are not, in fact, 
unavoidable, and the DEIR must be revised and recirculated to include feasible 
mitigation measures for these impacts.

C. The DEIR’s Analyses of Risks of Accidents, Hazards, and Public 
Safety Impacts Resulting from the Project’s Crude by Rail Shipments 
are Fatally Flawed 

An EIR must provide sufficient information to evaluate all potentially significant 
impacts of a project, including public safety risks due to accidents, and must state 
“information about how adverse [an] adverse impact will be.”94 This information is 
critical to the public and agency decisionmakers as they evaluate the extent and severity 
of the Project’s impacts, specifically as they relate public safety.  The DEIR fails to meet 
this CEQA requirement in its analysis of potential Project hazards in three respects: (1) it 
continues to omit relevant and indispensable information regarding crude quality and, 
therefore, fails to provide an adequate assessment of resultant safety impacts, including 
those that may stem from routine transport and handling; (2) it applies flawed, unrealistic 
and under-estimated assumptions of the risks of oil spill(s) and other accidents with 
potentially devastating consequences; and (3) it illegally defers mitigation in relying on 
safety precautions and anticipated plans that are not yet enforceable.95

                                                
90 CEQA Guidelines § 15191(a)(3). 
91 Id § 15191(c). 
92 Id. § 15193. 
93 See id. § 15193(b). 
94 Santiago County Water Dist. v. County of Orange (1981) 118 Cal. App. 818, 831. 
95 See DEIR at 4-7-8 - 10.
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(1) The DEIR Fails to Account for a Change in Crude 
Transported to the Refinery in its Assessment of the Project’s 
Increase in Hazards and Accident Risks.

While the DEIR acknowledges that the Project will involve changes to the 
Refinery’s existing crude slate, it fails to identify, analyze, or mitigate the increased 
likelihood of accidents, and the increased risk of potentially catastrophic impacts caused 
by transporting, storing, and refining crudes with markedly distinct characteristics.

The comments submitted in response to the Initial Study and Negative 
Declaration (IS/ND) for the Project raised the issue of crude quality as it relates to both 
heavy, sour crude blends, like Western Canadian Select and other similar blends 
containing tar sands crudes, as well as lighter, high viscosity blends such as those sourced 
from other parts of North America including the North Dakota, Bakken shale region. The 
Fox Comment explains the DEIR’s inadequate responses to comments to the IS/ND 
concerning crude quality in detail.

For the purpose of its hazards analysis, the DEIR fails to account for the change in 
crude slate in its assessment of the relative likelihood that hazardous incidents, or 
accidents causing spills and other forms of environmental and public safety impacts, will 
occur.  The omission stands in stark contrast to much concern expressed by government 
agencies, media and the public, and to increasing amounts of data concerning the 
frequency with which accidents involving these types of crudes are occurring.

 The Federal Railroad Administration, for example, has expressed concern about 
an increasing number of severe corrosion incidents found in rail tank cars and service 
equipment.96  Incidents of derailments and explosions of hazardous materials along 
California rail routes specifically have also been known to cause extensive environmental 
damage in the past,97 and recently, persistent and continued accidents involving crude 
transport by rail have garnered a significant amount of media attention.98 Yet, the DEIR 
attempts to avoid analysis of the unique hazards accompanying the increased transport, 
handling, storage, and processing of both heavy, sour, tar sands crudes and lighter, more 
volatile crudes like Bakken, by stating throughout its analyses that the risks associated 
with a change in crude slate will be minimized as a result of full blending into the 
existing crude slate.99

                                                
96 See Letter from Thomas J. Herrmann, Acting Direct, Office of Safety Assurance and Compliance, Fed. 
Railroad Admin. To Jack Gerard, American Petroleum Institute, July 29, 2013, available at
http://www.fra.dot.gov/eLib/details/L04717.   
97 For example, there was a very major spill into Upper Sacramento River in 1991. See Cal. Dep’t of Fish & 
Wildlife, Cantara Loop/Dunsmuir Chemical Spill, http://www.dfg.ca.gov/ospr/NRDA/Cantara.aspx (last 
updated July 2, 2012).
98 See, e.g., Accidents Surge as Oil Industry Takes the Train, New York Times, Jan. 25 2014, available at 
http://www.nytimes.com/2014/01/26/business/energy-environment/accidents-surge-as-oil-industry-takes-
the-train.html?hp&_r=1.
99 See, e.g., DEIR at 4.7-21 to -22. 
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The DEIR states that new, incoming crudes will be blended to match the 
composition of the current slate delivered to the refinery by ship and pipeline.  The DEIR 
argues that because of this, the change in crude slate enabled by the Project has no 
bearing on the Project’s potential impacts.  Indeed, as explained, supra, in Part II.B.1, the 
DEIR improperly relies on the assumption that the Project’s rail-imported crudes will be 
blended with other crudes to meet the same sulfur and weight specifications as the crude 
slate currently processed at the Refinery.  According to the DEIR, the crude slate shift is 
thus adequately accounted for in the baseline assumptions of the document’s analyses.
While the blending of new crude with the existing slate is only minimally relevant to 
some issues regarding the refining of distinct crudes, the blending of these new crudes 
into the existing slate occurs only after the crude has been transported, stored and 
handled.  Thus, regardless of whether there will be eventual blending of new crudes 
transported to the Refinery by way of the Project, the DEIR must analyze the full range 
of potential impacts stemming from the distinct crudes that will be transported to the 
Refinery by way of the Project.

 As explained in detail in the Fox Comment, light-end crudes such as Bakken carry a 
specific set of hazardous implications as a result of their chemical composition and 
physical characteristics.  Dr. Fox explains that Bakken and similar crudes tend to 
evaporate during transport and storage, creating pressurized conditions in both rail cars 
and storage tanks.  Other crude terminals in the San Francisco Bay Area, including the 
Kinder Morgan crude terminal in Richmond, have required the use of pressurized tanker 
cars to unload rail cars carrying Bakken crude as they arrive to the terminal, for this very 
reason.100 The much higher vapor pressure of Bakken crude oil also results in a rapid 
accumulation of vapors.  In incidents of accidents, this often leads to larger explosions 
and flame accumulation causing large “fire balls” like the one created in the notorious 
Lac Megantic incident just a year ago, which do not otherwise typically occur with lower 
vapor pressure crudes.  This phenomenon dramatically increases the relative significance 
of potential, hazardous impacts from the transport enabled by the Project and also 
increases the potential for devastating consequences when accidents involving this type 
of crude occur.

In the investigation of Lac Megantic accident in Canada, the Transportation and 
Safety Board (TSB) of Canada concluded that “the spilled crude oil had high vapour 
pressure and a low flash point.”101  After careful analysis of the potential causes of the 
accident the TSB further concluded that the high volatility of the occurrence (Bakken) 
crude was “likely the major contributor[] to the large fire ball and pool fire” that caused a 
catastrophic level of damage to the surrounding area and is now what the incident has 
become so notorious for.102 Despite these, and other similar findings, however, the DEIR 

                                                
100 BAAQMD, 2nd Addendum, Engineering Evaluation Report, Kinder Morgan Materials Service, LLC, 
Plant No. 19225, Application No. 25180, December 2, 2013. 
101 Fox Comment to Kern County, in re Alon Bakersfield Crude Flexibility Project, at 9.    
102 Fox Comment to Kern County, in re Alon Bakersfield Crude Flexibility Project, at 9, citing TSB report, 
last modified on Aug. 19, 2014 at sections 3.5.6, 3.5., available at: http://www.bst-
tsb.gc.ca/eng/lab/rail/2013/lp1482013/LP1482013.asp.
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concludes, with little to no analysis, that the transport of the same crudes involved in this, 
and other, similar incidents result in less than significant impacts.

(2) The DEIR’s Analysis of the Project’s Potential Hazardous 
Impacts is Based on an Inappropriate Threshold Level of 
Significance.

The DEIR finds that the risk of an oil spill, accidental release(s) of emissions, and 
other accidents including train-car derailments and fires pose less than significant impacts 
on the environment.103 In so doing, the DEIR ignores the potentially catastrophic 
consequences of these types of accidents, focusing almost exclusively on the alleged 
improbability of one occurring.104 This analytic flaw renders the DEIR’s assessment 
incomplete, and incompatible with CEQA’s requirements.

CEQA requires that “a substantial, or potentially substantial, adverse change in 
any of the physical conditions within the area affected by the project” constitute a 
significant effect on the environment.105 Notably, the Guidelines do not include 
“probability” as a consideration set forth in the evaluation of a potentially adverse 
change; rather, it is the potential magnitude and scope of harm that should be considered 
in determining whether an adverse change exists. The DEIR, nonetheless, applies a 
threshold of significance to measure risks to public safety based on its conclusions of 
improbability that accidents—including train-car derailments, spills or releases and other 
hazardous incidents—will occur.106  For example, the DEIR offers assurances that oil 
spills and fires are highly unlikely, thereby concluding that the Project’s potential impacts 
relating to spills resulting from the Project are less than significant.107 This conclusory 
assumption is not only problematic as a result of its violation of the CEQA standards set 
forth above, but it is also based on an erroneous estimation of the likelihood of potential 
hazards caused by accidents including oil spills and fires in and around the project area.

(3) The DEIR Applies an Unrealistic Assessment of Risks of 
Hazards From Potentially Catastrophic Train Car Accidents, 
Spills, and Other Incidents.

In its analysis of potential risks of hazards, accidents, and spills of over 100 
gallons of oil, the DEIR makes reference to incidents like that which occurred in Lac 
Megantic in July 2013, and a handful of others.  Despite listing three additional accidents 
occurring since the Lac Megantic incident occurred less than fifteen months ago, the 
DEIR erroneously concludes that there is a low probability that any accident, incident, or 
occurrence causing any damage or significant impact will occur.   The DEIR implies, 

                                                
103 DEIR at 4.7-16 - 18.
104 Id.
105 CEQA Guidelines § 15382.
106 See generally DEIR “Less than Significant” conclusions for all hazards impact categories, at 4.7-15 - to 
-27.
107 DEIR at 4.7-16 - 18, 4.7-20. 
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moreover, that only those incidents causing 100 gallons or more of crude to spill merit 
consideration in the hazards analysis for the Project.

The DEIR’s assumption that spills or other accidents resulting in the release of 
over 100 gallons of crude oil are likely to occur only once in every 111 years forms the 
primary basis for its conclusion that the Project’s hazards impacts are less than 
significant.  According to the data stated in Appendix F, this estimate is “conservative” 
and could actually be considered an overestimation; however, the DEIR describes three 
major accidents, all occurring within the span of less than year, and each involving 
significant amounts of oil spilled from tank cars and hundreds if not thousands of people 
including nearby residents being evacuated from their homes.108  Indeed, the accidents 
that took place in Aliceville, Alabama, Casselton, North Dakota and Lynchburg, Virginia 
caused immense damage, and resulted in impacts that would certainly rise to the level of 
what would be considered “significant” environmental impacts under CEQA.  The 
frequency with which these incidents occurred, and continue to occur, also appears to 
indicate that there is a higher likelihood that smaller, related incidents causing damage to 
the surrounding area could occur in less than 111 years.  Moreover, while both the text of 
the DEIR, its analysis, and its attached appendices state a clear formula involving train 
car derailment data to reach the estimation of 1 accident every 111 years, that formula 
fails to include any variable regarding project duration, and omits any numerical 
assessment of the increase in hazardous substances and highly volatile, highly flammable 
crude material over time.  Thus, notwithstanding even the “conservative” 111 year 
estimation stated in the DEIR, the potential for any accident or incident to involve such 
catastrophic impacts as those that have occurred in the past year, coupled with the 
absence of certain critical factors to be considered in determining the true likelihood of 
potential hazards, calls for more careful analysis in a redrafted and re-circulated 
document.

(4) The DEIR Fails to Consider the Full Range of Potential 
Hazards Resulting From Rail Proximity to Highly Flammable 
Refinery Operations.

As explained in the Karras Technical Comment, the DEIR does not quantify 
distances to existing Refinery storage tanks, and fails to discuss the proximity of the rail 
cars to other operational Refinery hazards.  Indeed, the only mention the DEIR appears to 
make regarding rail car proximity to Refinery on-site hazardous materials is a statement 
that a spill containment berm for the Refinery’s existing crude storage tanks would have 
to be relocated to make room for the Project.109  This statement appears to show that 
DEIR at least indirectly concedes that the transported crude brought in on the Project rail-
cars, via the existing rail route, will be transported, unloaded and handled in close 

                                                
108 DEIR at 4.7-7 to -8 (describing the Lac Megantic incident, the November 8, 2013 train derailment in 
Aliceville Alabama, the December 30, 2013 train collision in Casselton North Dakota, which derailed 34 
train cars and caused massive explosions and fires, and the April 30, 2013 Lynchburg Virginia incident in 
which over 33,000 gallons of Bakken crude was released into the James River).   
109 See DEIR at 3-17. 

Comment Letter B9

B9-23
cont.

B9-24

CBE Comments on Valero Crude by Rail Project DEIR, September 15, 2014 
Page 24 of 34 

proximity to hazardous materials; yet, the DEIR fails to actually identify the increased 
hazards resulting from this proximate location, much less analyze or mitigate those 
hazards.

In order to state an accurate assessment of potential Project impacts, and set forth 
required mitigation for those impacts, the DEIR must be redrafted and recirculated to 
provide clarity with regard to the proximity of the Project rail lines to highly flammable 
and hazardous Refinery operations.

(5) The DEIR Improperly Relies on Deferred Mitigation, and 
Applies a Misguided Analysis of Federal Preemption 
Principles.

Formulation of mitigation measures should not be deferred until some future 
time.110  Numerous cases illustrate that reliance on tentative plans for future mitigation 
after completion of the CEQA process significantly undermines CEQA’s goals of full 
disclosure and informed decisionmaking.111

The DEIR here relies on the hope, or anticipation, that both federal and state 
agencies will implement stronger standards for tank car safety regulations and other 
safety precautions to ensure a lower accident risk, and emergency plans to minimize 
damage when accidents do occur.  While the DEIR goes so far as to cite to some of these 
new, developing efforts, including those being developed by the Pipeline and Materials 
Safety Administration (PHMSA) and the American Association of Railroads (AAR), it 
fails to assure the public and agency decisionmakers that such efforts will lead to any 
legally enforceable standards, applicable to the Project.  Moreover, in the event that such 
efforts do in fact materialize into legally enforceable requirements and/or standards, they 
are not legally enforceable at this time.  Thus, to the extent the DEIR sets forth such 
efforts in the context of its required mitigation measures, they constitute deferred 
mitigation and as such, are prohibited under state law.

The DEIR’s adoption of the UPR’s position regarding federal preemption further 
undermines the document’s ability to set forth meaningful mitigation measures.  The 
DEIR takes the UPR’s position that train movements are “preempted from local and state 
environmental regulations by federal law under the Interstate Commerce Commission 
Termination Act (“ICCTA”) of 1995 . . . .” The UPR uses this general principle to assert 
that it “will not agree to any limitation on the volume of product it ships, or the frequency 
or route configuration of such shipments.”112 The UPR goes on to cite case law precedent 
that supports a general prohibition against state interference in the sphere of rail 
regulations.  While the UPR’s statements regarding interstate commerce activity and 
preemption principles as applied to rail transportation regulation generally are accurate as 
over-arching legal principles, the ICCTA does not preempt CEQA, and there is no 

                                                
110 CEQA Guidelines section 15126.4(a)(1)(b).
111 See eg. Cmtys. for a Better Env’t v. City of Richmond, 184 Cal.App.4th at 92.
112 DEIR at App. L.   
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published decision that has so held. 113 The UPR’s recitation of Ninth Circuit holdings 
regarding permitting decisions such as the one involved in the City of Auburn v. Surface 
Transportation Board,114 are distinguishable both factually, and as a matter of law.

The courts have held that environmental regulation rises to the level of economic 
regulation when it entirely prevents the construction, operation and acquisition of a whole 
rail line, and that such economic regulation is prohibited.  The courts have not held, 
however, that public disclosure and participation statutes aimed at providing the highest 
level of environmental protection in the construction and operation of a project involving 
rail lines, such as CEQA, are prohibited, or otherwise inapplicable as a result of general 
federalism principles.  Accordingly, and as explained above in Section II.B.5, the DEIR 
cannot summarily rely on such blanket statements regarding general preemption 
principles, and must analyze and mitigate all hazard and public safety impacts created by 
the Project.

D. The DEIR’s Analysis and Mitigation of Impacts to Wildlife Species 
and Biological Resources is Inadequate. 

(1) The DEIR Fails to Sufficiently Disclose, Analyze and Mitigate 
the Project’s Off-Site Impacts to Wildlife Species and 
Biological Resources. 

The DEIR’s analysis of the off-site impacts to wildlife species is deficient because 
it improperly limits its analysis to the Suisan Marsh area and bases its assessment of 
significant impacts on an inaccurate analysis of potential accidents and hazards; it 
provides inadequate mitigation to address some of the only potentially significant impacts 
it identifies; and it fails to disclose and analyze a number of train-related impacts to 
wildlife.

(a) The DEIR’s Analysis of the Relative Significance of the 
Project’s Potential Hazards Impacts is Flawed.

As described above in the discussion of hazards and accident risks, the DEIR fails 
to accurately account for the Project’s significant hazard and accident impacts including 
the risks of oil spills and fires, and in fact cites back to its own flawed assessment of 
these risks in its analysis of offsite impacts on the Suisan Marsh area.115 The DEIR states 
that in relation to the potential for hazardous impacts to affect the Suisan Marsh area, the 
likelihood of an accident including a train car derailment or other incident causing 100 
gallons of oil or more to spill, is even less likely.  Indeed, with little to no additional 
analysis, the DEIR conclusively asserts that the likelihood of a large spill impacting this 
vulnerable location is 0.00381, or once every 262 years, rather than once every 111 years.
This analysis is flawed for the same reasons as explained above in relation to the DEIR’s 

                                                
113 See also supra Part II.B.5. 
114 154 F.3d 1025. 
115 DEIR at 4.2-31.
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analysis of potential accidents, hazards, and potential spills and fires.  The DEIR must be 
redrafted and recirculated to address these and other potential impacts particularly for 
such delicate and highly protected ecosystems and habitat areas such as the Suisun Marsh 
area.

(b) The DEIR Fails to Disclose, Analyze or Mitigate the Full 
Range of Potential Impacts Resulting From Rail Activity 
Including Train Collisions, Noise Pollution, and Barriers 
to Movement.

The Project tracks will traverse through the Suisun Marsh, the largest brackish 
marsh on the West Coast, and a delicate wildlife habitat. Despite the fact that the Project 
will drastically increase the amount of rail activity in this and other delicate habitats as 
train cars travel to and from the Refinery, the DEIR fails to sufficiently analyze the 
impacts of increased rail traffic to wildlife species along the rail lines.  This is a severe 
deficiency, particularly because significant harm to species from train collisions, noise 
pollution, and barriers to movement has been scientifically documented, and these harms 
will worsen with increased rail activity over time.  The DEIR should include a full 
discussion of the impacts of the Project’s rail activity on biological resources, including 
the full range of potential impacts from rail activity, starting from the route origin and 
through the full route of the train trips, and in relation to the species and habitats present 
along all train routes.  Currently, the DEIR only analyzes such information between the 
cities of Roseville and Benicia.  The DEIR’s complete failure to address these important 
topics violates CEQA. 

(c) The DEIR Fails to Analyze the Impacts of the Project’s 
Rail Activity on Biological Resources and Protected 
Species.

Scientific studies have documented that train activity impacts wildlife through (1) 
mortality from collisions with trains; (2) disturbance from noise and artificial light 
causing stress and behavioral changes; (3) impeding natural movements, thereby 
restricting the animal’s range, making habitat less accessible, and potentially leading to 
population fragmentation and isolation; and (4) pollution of the physical, chemical, and 
biological environment, through, for example, the emissions of contaminants like heavy 
metals, which can degrade habitat suitability in a much wider zone than the width of the 
railroad itself.

(2) The DEIR Fails to Sufficiently Analyze and Mitigate the 
Project’s On-Site Impacts to Wildlife Species and Biological 
Resources.

The DEIR underestimates the impacts the Project will have on wildlife in and 
immediately adjacent to the project site for three primary reasons.  First, the DEIR limits 
its analysis of on-site project impacts to the Project’s construction footprint, and 
therefore, the geographical area comprised of the immediate Project site and the Sulphur 
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Springs Creek as the indirect impact area.  Second, in part because of the improper limit 
of the DEIR’s analysis on the construction impacts of the Project, the DEIR sets forth 
inadequate mitigation to address the Project’s significant impacts. Third as stated above 
and throughout this and other comments to the DEIR, the DEIR fails to account for 
increased chemical emissions and pollution caused by an increase in heavy metals, which 
degrade habitat suitability and cause potential hazards and accidents or other incidents 
causing severe environmental damage.116

(a) The DEIR Improperly Limits its Analysis of On-Site 
Impacts to Construction Impacts From the Project.

The DEIR fails to fully disclose and analyze the impacts from increased rail 
activity at the Project site to the numerous candidate, sensitive, and special status species 
identified in the document, including a variety of nesting birds in the Sulphur Springs 
corridor.  For example, while the DEIR recognizes that the noise, vibrations, and visual 
disturbances associated with the construction phase of the project could have a substantial 
indirect effect on many nesting birds, it fails to analyze the continued visual disturbances, 
noise and barriers to movement caused by the project throughout its (undisclosed) 
duration, and continued operation.  The DEIR further fails to analyze the Project’s 
potential impacts from collisions, and pollution stemming from routine operations, 
transport and storage, as well as potential accidents including fires and oil spills.  The 
DEIR must be revised and recirculated to explicitly identify and analyze the continued 
potential impacts from Project operations on migratory birds.

With regard to potential impacts on delicate and protected wetland species and 
habitats, the DEIR similarly improperly limits its analysis to the impacts that will result 
from construction only.117

The DEIR should be revised and recirculated to explicitly identify and analyze the 
continued potential impacts from Project operations, specifically from rail car trips, the 
handling, storage, loading and unloading of crude and potential accident risks on the 
surrounding extremely delicate and federally protected wetlands areas.

(b) The DEIR’s Proposed Mitigation Measures are 
Inadequate.

The DEIR proposes to mitigate its on-site wildlife and habitat impacts by simply 
complying with its existing operational requirement including its storm water 
management plan, which also requires compliance with National Pollutant Emission 
Discharge (NPDES) standards. Moreover, in relation to its impacts on nesting bird 

                                                
116 See Earthjustice Comment Letter to Kern County Board of Supervisors, September 8, 2014, in re The 
Final Environmental Impact Report on the Alon Bakersfield Refinery Crude Flexibility Project, at p. 23, 
(citing Jackson, S.D. 1999. Overview of transportation related wildlife problems, University of 
Massachusetts).   
117 DEIR at 4.2-29.
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species in the Sulphur Springs corridor, because the DEIR limits is analysis of those 
impacts to only the impacts that will stem from the construction phase of the project, the 
DEIR provides mitigation measures that also deal exclusively with the construction 
phase.   For example, the DEIR states only that it will limit its construction activities to 
take place only during non-nesting seasons.  This mitigation measure does nothing to 
address the continued impacts from the project’s operation, rail activity, and handling, 
storage, loading and unloading of increasingly hazardous crudes.

E. The Project is Inconsistent with State and Local Plans. 

An EIR must discuss any inconsistencies between the proposed project and 
applicable general plans, specific plans, and regional plans.118  This necessarily includes 
the City of Benicia’s General Plan and other applicable state and federal regulations.

Further, in order to provide such an adequate investigation and discussion of 
potential impacts of refining a lower quality oil feedstock as required by CEQA, 119 it 
would be reasonable for decisionmakers to determine consistency with federal 
recommendations addressing the same shift in industry practice.  The Project as proposed 
in the DEIR fails to meet such federal guidance.  In addition, the Project as proposed also 
fails to meet the requirements of the City of Benicia General Plan and the State’s GHG 
reduction goals.

As noted above, the U.S. Chemical Safety Board (CSB) has explicitly addressed 
the increased risks of corrosion in refineries due to refining a heavier oil feedstock.  In 
particular, the CSB has identified the risk of catastrophic and hazardous failure from 
running higher sulfur crude in existing refineries built before 1985.120  The CSB also 
found that such sulfur corrosion is not a new phenomenon, and that the petroleum 
industry is well aware of its potential to cause serious impacts on refinery equipment.121

The DEIR fails to recognize the CSB’s analysis and fails to address any proposed 
recommendations made by the CSB.  The DEIR in fact does the opposite.  For instance, 
in response to this anticipated issue of corrosion, the DEIR’s analysis provides two 
particular programs as mitigation: the management of change process (MOC) and the 
mechanical integrity program (MI).122  However, both the MOC and MI programs only 
provide a monitoring and response action.  Such measures lack the element of prevention 
necessary to establish adequate responsive measures prior to the next potentially 
catastrophic incident. The DEIR should instead be revised to properly address similar and 
foreseeable issues of corrosion as identified at the Chevron Richmond Refinery, which 
lead to the catastrophic August 2012 Chevron Richmond Refinery fire.123

                                                
118 CEQA Guidelines § 15125(d). 
119 CEQA Guidelines § 15125(c).
120 See Chemical Safety Board, Chevron Richmond Refinery Interim Investigation Report, April 2013, 
available at: http://www.csb.gov/assets/1/19/Chevron_Interim_Report_Final_2013-04-17.pdf
121 Id., at 15.
122 DEIR at 4.7-21.
123 See Chemical Safety Board, Chevron Richmond Refinery Interim Investigation Report, April 2013, 
supra.
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 In addition, the Project as proposed does not meet the requirements of the City of 
Benicia General Plan.  As noted in the DEIR, the City of Benicia General Plan includes 
specific policies to preserve and enhance existing development, including Policy 4.8.1, 
which requires evaluation of potential hazards and environmental risks to sensitive 
receptors before approving development.124  By failing to disclose critical information 
regarding an anticipated switch in oil feedstock quality, a Project component that will 
determine air quality, hazard, and other public health impacts, the DEIR’s analysis falls 
far short of meeting this City directive.     

Finally, the Legislature has established that “[g]lobal warming poses a serious 
threat to the economic well-being, public health, natural resources, and the environment 
of California.”125  With AB 32, California has set its objective to meet 1990 emission 
levels of GHGs by 2020.  The DEIR’s analysis does not provide enough information 
regarding whether the Project will meet such a state priority.  The DEIR suggests that the 
Project will have no significant impact on GHGs.  The DEIR’s conclusion, however, is 
based upon the overriding assumption that “to understand the Project’s net impact on 
climate change, however, one must consider the maritime emissions that the Project 
would eliminate.”126  That is precisely the problem: as highlighted throughout CBE’s 
comments, the DEIR does not provide enough information regarding the exact marine 
vessel or pipeline supply displacements that the Project would cause.  Therefore, any 
subsequent analysis of GHG impacts is also flawed.  Although the DEIR includes a 
thorough discussion of California’s regulatory framework to combat climate change,127

without such a sufficient analysis, no decisionmaker can come to any sensible conclusion 
regarding how the impacts of this Project affect those goals.

III. THE DEIR FAILS TO ADEQUATELY ANALYZE THE PROJECT’S 
CUMULATIVE ENVIRONMENTAL IMPACTS FROM OTHER 
REFINING PROJECTS. 

An EIR must discuss a Project’s significant cumulative impacts.128  A legally 
adequate cumulative impacts analysis views a particular project over time and in 
conjunction with other related past, present, and reasonably foreseeable future projects 
whose impacts might compound or interrelate with those of the project at hand.
“Cumulative impacts can result from individually minor but collectively significant 
projects taking place over a period of time.”129

                                                
124 See City of Benicia General Plan 4.8, and DEIR at 4.1-10.
125 Assembly Bill (AB) 32, California Global Warming Solutions Act, Cal. Health & Safety Code § 
38501(a).
126 DEIR at 4.6-13.
127 DEIR at 4.6
128 CEQA Guidelines § 15130(a).
129 Id. § 15355(b).
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A project has a significant cumulative effect if it has an impact that is individually 
limited but “cumulatively considerable.”130  “Cumulatively considerable” is defined as 
meaning that “the incremental effects of an individual project are significant when 
viewed in connection with the effects of past projects, the effects of other current 
projects, and the effects of probable future projects.”131  Cumulative impacts analysis is 
necessary because “environmental damage often occurs incrementally from a variety of 
small sources [that] appear insignificant when considered individually, but assume 
threatening dimensions when considered collectively with other sources with which they 
interact.”132  The DEIR fails to meet this requirement; for the following reasons, its 
analysis of cumulative impacts is incomplete, cursory and superficial.

Initially, the DEIR’s analysis does not comply with CEQA’s requirement that 
agencies first determine whether cumulative impacts to a resource are significant, and 
then to determine whether a project’s impacts are cumulatively considerable (i.e.,
significant when considered in conjunction with other past, present and reasonably 
foreseeable projects).133  The DEIR skips the first step and focuses only on the second.134

This error caused the document to underestimate the significance of the Project’s 
cumulative impacts because it focused on the significance of the Project’s impacts on 
their own as opposed to considering them in the context of a cumulative set of impacts or 
problems.  It is wholly inappropriate to end a cumulative analysis on account of a 
determination that a project’s individual contribution would be less than significant.
Rather, this should constitute the beginning of the analysis. 

   
Furthermore, it is important to acknowledge that climate change is the classic 

example of a cumulative effects problem; emissions from numerous sources combine to 
create the most pressing environmental and societal problem of our time.135  As one 
appellate court recently held, “the greater the existing environmental problems are, the 
lower the threshold for treating a project’s contribution to cumulative impacts as 
significant.”136

Canadian tar sands crude is considered to be the dirtiest, most carbon-intensive 
fuels on the planet.  NASA climatologist Jim Hansen explains:

With today’s technology there are roughly 170 billion 
barrels of oil to be recovered in the tar sands, and an 
additional 1.63 trillion barrels of worth underground if 

                                                
130 Id. §§ 15065(a)(3), 15130(a). 
131 Id. § 15065(a)(3). 
132 Cmtys. for a Better Env’t v. Cal. Res. Agency (2002) 103 Cal.App.4th 98, 114. 
133 CEQA Guidelines § 15064(h)(1). 
134 See, e.g., DEIR at 5-5, 5-12 (ending cumulative impacts analysis after determining that the project’s 
impacts would be less than significant) 
135 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App. 3d 692, 720 (“Perhaps the best 
example [of a cumulative impact] is air pollution, where thousands of relatively small sources of pollution 
cause serious a serious environmental health problem.”).   
136 Cmtys. for Better Env’t v. Cal. Res. Agency, 103 Cal.App.4th at 120.
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every last bit of bitumen could be separated from sand. 
"The amount of CO2 locked up in Alberta tar sands is 
enormous," notes mechanical engineer John Abraham of 
the University of Saint Thomas in Minnesota, another 
signer of the Keystone protest letter from scientists. "If we 
burn all the tar sand oil, the temperature rise, just from 
burning that tar sand, will be half of what we've already 
seen"—an estimated additional nearly 0.4 degree Celsius 
from Alberta alone.

Notwithstanding the clear evidence documenting the effect that petroleum 
refining has on GHG emissions, and enormous increase that would result from the 
transport, processing and refining of tar sands crudes.  The DEIR should have 
acknowledged the switch to this different quality crude oil feedstock and provided a 
suitable cumulative impacts analysis.

IV. THE DEIR’S ANALYSIS OF ALTERNATIVES IS INADEQUATE. 

The DEIR’s alternatives analysis is inadequate because the DEIR fails to consider 
a reasonable range of alternatives and fails to identify an environmentally superior 
alternative. The DEIR must be revised and recirculated to correct these deficiencies. 

An EIR is not considered complete unless it has considered a “reasonable range of 
potentially feasible alternatives” to a proposed project.137 The feasibility of an alternative 
is determined if it is “capable of being accomplished in a successful manner within a 
reasonable period of time, taking into account economic, environmental, social, and 
technological factors.”138 An EIR’s alternatives analysis is considered satisfactory as long 
as it contains “sufficient information about each alternative to allow meaningful 
evaluation, analysis, and comparison with the proposed project.”139 “The degree of 
specificity required in an EIR ‘will correspond to the degree of specificity involved in the 
underlying activity which is described in the EIR.’”140 Therefore, an EIR must contain 
more details for a specific project than an EIR for an approval of a general plan.141

The DEIR fails to evaluate a reasonable range of alternatives and consider the 
alternatives in sufficient detail to allow a meaningful analysis and evaluation.142  The 
DEIR only analyzed four alternatives: a no project alternative, a reduced rail delivery 
alternative, a nighttime delivery alternative, and an off-site unloading alternative. The 
DEIR also identifies four other alternatives that were considered, but rejected because 
they were either not technically feasible, failed to attain the basic objectives of the 
                                                
137 CEQA Guidelines § 15126.6(a). 
138 Cal. Pub. Res. Code § 21061.1. 
139 CEQA Guidelines § 15126.6(d). 
140 Al Larson Boat Shop, Inc. v. Bd. of Harbor Commrs. (2d Dist. 1993) 18 Cal.App.4th 729, 746 (quoting 
CEQA Guidelines § 15146). 
141 See id. 
142 See CEQA Guidelines § 15126.6(d). 
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project, or would result in greater impacts than the proposed project. These rejected 
alternatives included two relocation alternatives for the tank car unloading racks, 
receiving crude from the WesPac Energy Pittsburg Terminal, and receiving the crude 
from the west side of the Refinery.143

A. The DEIR Fails to Consider a Reasonable Range of Alternatives. 

CEQA does not have an established legal standard for the scope of the 
alternatives considered, but courts have held the scope of the alternative “must be 
evaluated on its facts,” on a case-by-case basis.144 The rule of reason judges the scope of 
the alternatives.145

Parties objecting to the EIR are not responsible for formulating alternatives for 
consideration—the lead agency bears this burden.146  Objecting parties will rarely have 
access to the same information that the lead agency does, and thus will be limited in their 
ability to suggest sufficiently detailed and specific alternatives.147 The lead agency is in a 
better position to make these suggestions since they probably have greater access to 
information than the objecting parties.148  However, the following discussion illustrates 
the inadequacy of the alternatives analysis contained in the DEIR. 

The DEIR fails to consider an alternative that would avoid putting people in 
unnecessary danger during the transport of the volatile crude. The Project as proposed 
involves locomotives travelling through highly densely populated areas of central 
California, including Sacramento. This route exposes a large population to air emissions 
associated with locomotive operation, and greatly increases the human health and safety 
risks of potential accidents or spills. Along the route is the Sacramento-San Joaquin 
Delta. The delta is home to a number of native Californian species, used for major 
agricultural purposes in the state, and is a major water source for much of the state. A 
spill or train derailment in this area, of any magnitude, risks the health and safety of not 
only those in the surrounding area, but all over the state as well. The DEIR should 
analyze other potential routes that would avoid bringing volatile and highly flammable 
crude or semi-refined gas through highly populated areas.

Alternative modes of transporting crude oil from across North America should 
also be included in the revisions of the DEIR. The DEIR failed to include these and other 
reasonable alternatives in its analysis, and the document should be revised and 
recirculated to correct these deficiencies. 

                                                
143 DEIR at 6-4. 
144 Citizens of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal.3d 553, 566. 
145 CEQA Guidelines § 15126.6(a). 
146 See Laurel Heights I, 47 Cal.3d at 406. 
147 Id.
148 See id. 
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B. The DEIR Fails to Consider Alternatives that Would Lessen the 
Significant Impacts of the Project. 

Not only does the DEIR fail to examine a reasonable range of alternatives, the 
DEIR blatantly fails to consider alternatives that would avoid or substantially lower the 
significant impacts of the project.149  The DEIR is unable to identify any of the 
alternatives as the environmentally superior alternative.150

CEQA requires an EIR to identify alternatives that avoid or substantially lessen 
the significant environmental effects of the project.151  The DEIR identifies the reduced 
rail delivery as “environmentally superior to the Project in a few respects,” but then goes 
on to assert that this alternative is legally infeasible because of federal rail preemption, 
and that overall air quality would be better with the Project as proposed.152 How, then, is 
the reduced delivery alternative environmentally superior? The DEIR has not identified 
an environmentally superior alternative, it has merely restated the elements of the 
alternative without making any meaningful conclusions.

The purpose of CEQA is ignored by the DEIR’s failure to even entertain an 
alternative that addresses a significant reduction in the Project’s emissions. A range of 
reasonable alternatives must be identified in the components of an EIR “which would 
feasibly attain most of the basic objectives of the project but would avoid or substantially 
lessen any of the significant effects of the project.”153  Of the few alternatives proposed in 
the DEIR, none of them succeed in reducing the impacts of the project. The DEIR must 
be revised and recirculated to correct this deficiency. 

                                                
149 See CEQA Guidelines § 15126(a). 
150 DEIR at 6-110. 
151 CEQA Guidelines § 15126.6(c). 
152 DEIR at 6-10. 
153 CEQA Guidelines § 15126.6(a) (emphasis added). 
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V. CONCLUSION

The DEIR remains woefully inadequate under CEQA. The City must substantially 
revise and recirculate the document in order to correct its numerous defects. We 
appreciate the opportunity to submit our initial comments on the DEIR and will submit 
further comments, if necessary, as soon as possible.

Sincerely,

/s/

Heather Lewis 
Yana Garcia 
Roger Lin 
On behalf of Communities for a Better Environment 

Kassie Siegel 
Director, Climate Law Institute 
On behalf of Center for Biological Diversity 
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SCH #2013052074  
By Greg Karras,* Senior Scientist 
15 September 2014 

Major findings documented by these comments          

The project would introduce a new refinery fire and 
explosion hazard that the DEIR does not identify. 

comments 1–5 pages  4–5 

The DEIR’s description of the project’s effects on 
crude oil transport is unsupported and incorrect. 

comments 6–14 pages 6–10 

A significant potential impact of the project on local 
air quality is not identified or addressed by the DEIR. 

comments 15–17 pages 10–11 

A significant potential impact of the project on climate 
protection is not identified or addressed by the DEIR. 

comments 18–20 pages 11–12 

The DEIR’s conclusion that the project could not lead 
to processing Canadian ‘tar sands’ oil at this refinery 
in substantial amounts is unsupported and incorrect. 

comments 21–27 pages 12–15 

The DEIR’s conclusion that the project’s crude switch 
would not increase emissions from existing and perm-
itted refinery equipment is unsupported and incorrect. 

Comments 28–35  Pages 15–18  

Publicly available information on current conditions 
that is needed to evaluate the change in oil feedstock 
enabled by the project and its resultant impacts is 
erroneously labeled ‘secret’ and omitted by the DEIR. 

comments 36–40 Pages 18–24 

 

*Qualifications: I, Greg Karras, am employed as a Senior Scientist for Communities for 
a Better Environment (CBE).  My duties for CBE include technical research, analysis, 
and review of information regarding industrial health and safety investigation, pollution 
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prevention engineering, pollutant releases into the environment, and potential effects of 
environmental pollutant accumulation and exposure. 

My qualifications for this opinion include extensive experience, knowledge, and expertise 
gained from 30 years of industrial and environmental health and safety investigation in 
the energy manufacturing sector, including petroleum refining, and in particular, 
petroleum refineries in the San Francisco Bay Area. 

Among other assignments, I served as an expert for CBE and other non-profit groups in 
efforts to prevent pollution from oil refineries, to assess environmental health and safety 
impacts at refineries, to investigate alternatives to fossil fuel energy, and to improve 
environmental monitoring of dioxins and mercury.  I served as an expert for CBE in 
collaboration with the City and County of San Francisco and local groups in efforts to 
replace electric power plant technology with reliable, least-impact alternatives.  My work 
as an expert for CBE and other non-profit groups in a 2007–2008 review of the proposed 
Chevron Richmond refinery ‘Hydrogen Renewal Project’ was cited by the Appeals Court 
in support of CBE’s subsequent successful advocacy regarding that proposed project (See
CBE v. City of Richmond 184 Cal_Ap.4th). 

I serve as an expert for CBE and other groups participating in environmental impact 
reviews of related refinery projects, including, among others, the “Contra Costa Pipeline 
Project,” “Phillips 66 Propane Recovery Project,” and “Shell Greenhouse Gas Reduction 
Project” now pending before the County of Contra Costa, the “Phillips 66 Company Rail 
Spur Extension Project” now pending before the County of San Luis Obispo, and the 
“Chevron Richmond Refinery Modernization Project,” now pending before the Bay Area 
Air Quality Management District and the Superior Court.    

As part of CBE’s collaboration with the refinery workers’ union, United Steelworkers 
(USW), community-based organizations, the Labor Occupational Health Program at UC 
Berkeley, and environmental groups, I serve as an expert on environmental health and 
safety concerns shared by refinery workers and residents regionally.  In this role I serve 
as CBE’s representative in the Refinery Action Collaborative of Northern California, and 
as an expert for CBE and other groups in the development of a refinery emissions control 
rule to be considered for adoption by the Bay Area Air Quality Management District.  
Separately, I serve as an expert for the Natural Resources Defense Council in ongoing 
research on the effects of changes in oil feedstock quality on refinery air emission rates.   

I authored a technical paper on the first publicly verified pollution prevention audit of a 
U.S. oil refinery in 1989 and the first comprehensive analysis of regional oil refinery 
selenium discharge trends in 1994.  From 1992–1994 I authored a series of technical 
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analyses and reports that supported the successful achievement of cost-effective pollution 
prevention measures at 110 industrial facilities in Santa Clara County.  I authored the first 
comprehensive, peer-reviewed dioxin pollution prevention inventory for the San 
Francisco Bay, which was published by the American Chemical Society and Oxford 
University Press in 2001. I authored an alternative energy blueprint, published in 2001, 
that served as a basis for the Electricity Resource Plan adopted by the City and County of 
San Francisco in 2002.  In 2005 and 2007 I co-authored two technical reports that 
documented air quality impacts from flaring by San Francisco Bay Area refineries, and 
identified feasible measures to prevent these impacts.   

My recent publications include the first peer reviewed estimate of combustion emissions 
from refining denser, more contaminated “lower quality” crude oils based on data from 
U.S. refineries in actual operation, which was published by the American Chemical 
Society in the journal Environmental Science & Technology in 2010, and a follow up 
study that extended this work with a focus on California and Bay Area refineries, which 
was peer reviewed and published by the Union of Concerned Scientists in 2011.  Most 
recently, I presented invited testimony regarding inherently safer systems requirements 
for existing refineries that change crude feedstock at the U.S. Chemical Safety Board’s 
19 April 2013 public hearing on the Chevron Richmond refinery fire.  

My curriculum vitae and publications list are appended hereto. 

_______________________
Greg Karras, Senior Scientist 
Communities for a Better Environment (CBE) 
September 15, 2014 
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1. The proximity of proposed rail activities to flammable or explosive hazardous 
materials in the existing refinery is not quantified or discussed in the DEIR.
For example, the excerpt from DEIR Figure 3-3 reproduced in Map 1 below suggests that 
the new crude unloading could occur very close to existing hydrocarbon storage in the 
refinery’s “lower tank farm.”  The scale key from Figure 3-3, superimposed on the largest 
tank shown in Map 1, suggests that several tanks would be less and 150 feet from the 
proposed crude unloading operation, and at least one tank would be within 50 feet.  
Despite presenting this apparently to-scale image (Figure 3-3), however, the DEIR does 
not quantify distances to these existing storage tanks numerically, and its text does not 
appear to discuss the proximity to existing refinery hazards, except to say that a spill 
containment berm for the tanks would be relocated to make room for the project. 

2. The types and amounts of hazardous materials that could be present in the 
refinery near the proposed rail activities are not disclosed in the DEIR.  The visual 
data provided in its Figure 3-3, though inadequate for full analysis of potential hazards, 
do, however, show that large quantities of potentially flammable or explosive 
hydrocarbons could be present very near to the proposed rail activities.  For example, 
floating-roof tanks are clearly visible near the proposed unloading rack.   (See Map 1: 
The crescent-shaped shadows appearing on the roofs of three tanks indicate that the tanks 
are not full and their roofs, which float on their contents, are thus lower than the tank 
rims that are casting shadows on these tank roofs.)  Floating-roof tanks are typically used 
to store more volatile hydrocarbons, such as gasoline, as an emission reduction measure.  
More volatile hydrocarbons are more highly flammable and explosive.  This image thus 
suggests that large quantities of highly flammable or explosive material would be stored 
near the proposed crude-by-rail operations.  The DEIR, however, fails to disclose specific 
types, amounts, or locations of materials in the refinery near proposed project activities. 
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3. Potential ignition sources for fires or explosions that might occur upon loss-of-
containment (spills) of hazardous materials associated with project operation are 
not fully disclosed by the DEIR.  The DEIR acknowledges a potential for hydrocarbon 
release incidents, including but not limited to those from unloading operations (DEIR at 
4.7-20; 4.7-21) and from nearby refinery tanks (tanks berm discussed at 3-20), and it 
states that locomotives would operate at the proposed loading facility (see 3-21).  
However, the DEIR does not identify and discuss—or, alternatively, confirm the absence 
of—other potential sources of ignition in or near the area of proposed project operation. 

4. The likelihood, and the potentially catastrophic consequences, of refinery fires or 
explosions caused by ignition of hydrocarbon releases associated with project 
operation are not disclosed or analyzed in the DEIR.  As stated, the DEIR 
acknowledges the potential for such releases or spills (see 4.7-20, 4.7-21).  However, the 
hazard analysis in chapter 4.7 of the DEIR does not disclose the potential for fires or 
explosions resulting from ignition of such spills, does not disclose the potential for such 
fires to spread into other nearby refinery equipment, and does not to discuss the potential 
consequences of such incidents1—although those consequences could be catastrophic.    

5. Pre-construction requirements to analyze and apply Inherently Safer Systems with 
respect to potential explosion and fire hazards of project operation in the refinery 
could lessen or avoid this potentially catastrophic hazard but are not disclosed, 
discussed, analyzed or proposed in the DEIR. Inherently Safer technology, design, 
and systems are not discussed, even in concept, in the DEIR.  It does not disclose or 
discuss the U.S. Chemical Safety Board’s authoritative findings and recommendations 
regarding the need to require Inherently Safer Systems to the greatest extent feasible, 
including “prior to the construction” of refinery projects.2  It does not disclose that this 
need for pre-construction analysis and design of Inherently Safer Systems (ISS) applies to 
refinery hazards associated with rail loading projects, among other refinery projects.3

The DEIR does not disclose, analyze, or propose this means to lessen or avoid this on-site 
explosion and fire hazard of the project, or even whether Valero conducted ISS analysis. 

                                               
1 Furthermore, section 3.2.2.3 and Appendix F of the DEIR, to which its discussion of other 
hazards in chapter 4.7 refers, also do not disclose or discuss the potential for fires or explosions 
resulting from ignition of such on-site spills, the potential for such fires to spread into other 
nearby refinery equipment, or the potentially catastrophic consequences of such incidents. 
2 U.S. Chemical Safety and Hazard Investigation Board, 2013. Interim Investigation Report, 
Chevron Richmond Refinery Fire; adopted by the Board on 19 April 2013. 
3 See 11 July 2013 letter from Michael Dossey, Accidential Release Prevention Engineer, Contra 
Costa County Health Services, Hazardous Materials Programs, to Jim Ferris, Health and Safety 
Superintendent, Phillips 66 San Francisco Refinery, regarding: Phillips 66 Propane Recover 
Project (County File #LP12-2073). 
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6. The DEIR discloses no estimate of the expected duration of project operation.
Accurate evaluation of a project’s environmental implications requires an estimate of 
how long the project could operate.  For example, changes in the sources of crude oils 
supplied to the refinery as a result of this project affect its environmental impacts,4 and as 
the DEIR acknowledges (see pp. 3-13, 3-14), factors that affect which crude feedstocks 
are selected can change over time.  A reasonably reliable estimate of project service life 
must be available—it would have been needed by Valero’s engineers to select materials 
and other project design parameters for a given service life, and by its financiers to 
estimate the potential return on its investment before committing capital to the project.  In 
any case, EIRs for other refinery projects have acknowledged that it was reasonable to 
expect that those project’s equipment could operate for several decades.  Despite the need 
for this information and its apparent availability, however, the DEIR does not appear to 
disclose any estimate of how long the project could operate if it is built as proposed. 

7. No data or analysis is provided in the DEIR to support its assertion that the 
project would displace only crude oils delivered to the refinery by marine vessels.
The refinery receives and processes California-produced crude via pipeline, and crude 
produced in many other parts of the world via marine vessels (“ships”).  Inexplicably, 
however, the DEIR asserts that only the crude received by ship would be displaced by the 
proposed deliveries of crude by rail, and thus none of the current quantity of California-
produced crude, now received by pipeline, would be displaced.  (DEIR at 3-1, 3-2.)  The 
DEIR acknowledges that the market supplying the refinery’s crude feedstock is global,5

although it does not disclose the extent of this global availability in relevant detail.  For 
example, though this is not disclosed in the DEIR, during 2004–2014 Valero reported 
processing crude oils at the Benicia refinery that were received as foreign imports from 
countries on every continent.  See Table 1.  The DEIR also acknowledges that “Valero’s 
crude feedstocks change based on new developments and conditions” affecting many 
factors, including but not limited to the quality and the price of available crude oils.  
(DEIR at 3-12, 3-13).  Yet the DEIR presents no data or analysis regarding any of these 
factors that supports its ‘marine vessel-displacement-only’ assertion.  It even appears to 
admit, on page 3-1, that this assertion is only an assumption about Valero’s plans.6  In 
any case, the DEIR asserts this unlikely scenario without any factual support. 

                                               
4 The DEIR acknowledges this, by analyzing how changes in crude feedstocks that result in 
changes in crude delivery activities could affect environmental impacts, even though its analysis 
of such impacts is incomplete and erroneous as discussed further below. 
5 See DEIR at 3-7 (many different crude oils produced “all over the world”) and 3-12 (“Valero 
can choose from a wide variety of crudes available in the marketplace at any given time. These 
crudes range from light sweet to heavy sour, with a range of options in between”). 
6 The project objective to displace “up to” 70,000 b/d of ship delivery (DEIR at 3-5) commits to 
no such assumption: it allows for displacing crude received by ship, by pipeline, or both. 
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Table 1. Countries of origin for foreign crude imports processed from 2004–2013 at the  
               Valero Benicia refinery indicate crude supplied from every continent.  

Algeria Colombia Peru 
Angola Ecuador Russia 
Australia Iraq Saudi Arabia 
Brazil Mexico Trinidad & Tobago 
Canada Oman Venezuela 

Source: U.S. Energy Information Administration (EIA) Company Level Imports Archives; downloaded 9/7/14 
from www.eia.gov/petroleum/imports/companylevel/archive  

 

8. Authoritative data demonstrating a dramatic long-term decline in California 
crude oil production are not disclosed, discussed, or analyzed in the DEIR.  As 
stated, crude delivered to this refinery by pipeline is produced in California.  California-
produced crude, for all practical purposes, is refined exclusively in California; this is in 
part because it is in serious long-term decline.  Based on data reported by the California 
Energy Commission (CEC),7 from 1986–2013 deliveries of California-produced crude to 
refineries declined by 43%, from 1.10 million to 0.63 million barrels per day (b/d).  The 
DEIR does not disclose, discuss, or analyze these data. 

9. Authoritative data demonstrating a dramatic long-term decline in California 
crude oil reserves are not disclosed, discussed, or analyzed in the DEIR.  Based on 
data reported by the U.S Energy Information Administration (EIA),8 from 1989–2012 
proved reserves of crude oil in California’s San Joaquin Basin declined by 45%, from 
3.44 billion barrels in 1989 to 1.89 billion barrels in 2012.  Although crude oil delivered 
to the Benicia refinery via pipeline is produced primarily in the San Joaquin Valley Basin 
(see DEIR at 3-1), the DEIR does not disclose, discuss, or analyze these data. 

10. Government and industry projections indicating that the long-term decline in 
California crude oil supplies will continue are not disclosed, discussed or analyzed in 
the DEIR.  The CEC has projected that “California crude oil production is expected to 
continue to decline, despite higher prices and increases in drilling activity” and that by 
2030, in-state crude production could dive to as low as 0.33–0.41 million b/d (120–150 
million b/year).9  See Chart 1. Industry analysts also have projected that California-
produced crude will continue to decline, such that California refiners will replace it with 
crude from other sources.  The DEIR does not disclose or discuss these projections. 

                                               
7 Data from http://energyalmanac.ca.gov/petroleum/statistics/crude_oil_receipts (dnldd. 9/7/14). 
8 Data from http://www.eia.gov/dnav/pet/pet_crd_pres_dcu_RCAJ_a.htm (dnldd. 9/8/14). 
9 California Crude Oil Import & Infrastructure Forecast; Ryan Eggers; CEC Transportation 
Committee Workshop for the 2011 IEPR, 9/9/11. See also Schremp, 5/11/11; Eggers, 8/24/09. 
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Chart 1. California Crude Oil Production Forecast; chart reproduced from CEC (2011).9 

11. Authoritative data demonstrating a dramatic long-term increase in foreign 
crude oil deliveries to California refineries by ship are not disclosed, discussed, or 
analyzed in the DEIR.  As in-state crude supplies decline the refining industry is 
replacing them primarily with foreign crude oils that are imported by ship.  Based on data 
reported by the CEC, from 1986–2013 deliveries of imported foreign crude to California 
refineries increased by 780%, from 0.10 million to 0.88 million b/d, and foreign crude 
reached 51% of total statewide refinery crude inputs by 2013.10  Nearly all of this 
increasing foreign supply was delivered by ship: rail deliveries, though increasing fast, 
accounted for only 17,251 b/d in 2013,11 or 1% of statewide refinery crude inputs that 
year.  Crude oils in the 20–36 ºAPI and 0.4–1.9 % sulfur content range that the DEIR 
asserts can be processed at the Benicia refinery12 accounted for 350,000 b/d of these 
foreign imports in 2013.13  The DEIR does not disclose, discuss, or analyze these data.  

                                               
10 Data from http://energyalmanac.ca.gov/petroleum/statistics/crude_oil_receipts (dnldd. 9/8/14).
11 Data from http://energyalmanac.ca.gov/petroleum/statistics/2013_crude_by_rail (dnldd 
9/8/14). 
12 See DEIR at 3-14. 
13 Data from www.eia.gov/petroleum/imports/companylevel/archive (EIA data dnldd 9/7/14). 
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12. Projections of substantial continuing crude production growth in locations that 
already supply crude to the Benicia refinery by ship are not disclosed, discussed, or 
analyzed in the DEIR.  For example, the Energy Resources Conservation Board of 
Alberta, Canada has projected that from 2012–2022 Alberta production of upgraded and 
nonupgraded bitumen could grow by more than 1.6 million b/d.14  See Chart 2.  Among 
other dispositions, these tar sands-derived oils are now delivered via pipeline and ship to 
California.  Although the refinery has processed crude delivered to Carquinez Strait by 
ship from Canada,15 the DEIR omits any reference to projections of continuing growth in 
the availability of crude that can be shipped to the refinery by boat. 

Chart 2. Actual and forecast tar sands oil exports from Alberta, Canada, 2002–2022.    
Chart reproduced from Alberta ERCB Publication ST98-2013.14  *SCO: Synthetic crude oil.

13. The DEIR does not discuss pipeline delivery data, or disclose pipeline capacity 
data, for comparison to the project’s 70,000 b/d capacity.  The DEIR does not state a 
baseline crude input via pipeline, even though this volume can be deduced based on data 
it reports at page 3-2 ( 79,600 b/d at the DEIR’s asserted ‘baseline’ plant utilization).  
Further, the DEIR does not include the refinery’s crude pipeline capacity, although data 
reported publicly elsewhere16 suggest a pipeline capacity as high as 240,000 b/d.   

                                               
14 ST98–2013: Alberta’s Energy Reserves 2012 and Supply/Demand Outlook 2013–2022; Energy 
Resources Conservation Board: Alberta, Canada. ISSN 1910–4235. (www.ercb.ca). 
15 Data from www.eia.gov/petroleum/imports/companylevel/archive (EIA data dnldd 9/7/14).
16 PHMSA 000068712 Benicia Refinery Oil Spill Contingency Plan at 100-11 and Table 400-1a 
(20” Avon Meter–Benicia transbay crude oil line; 10,000 bph maximum allowable flow). 
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14. The DEIR fails to consider the extent to which the project could displace crude 
supplies currently delivered to the Benicia refinery by pipeline.  The City could have 
considered the available evidence identified in comments 6–13 above in its evaluation of 
the project.  Had it done so, the City could have concluded that during its operating life, 
instead of displacing only ship delivery from worldwide sources of crude, the project has 
the reasonable potential to displace dwindling California crude supplies that are currently 
delivered to the Benicia refinery via pipeline.  The DEIR, however, fails to disclose or 
analyze this potential effect of the project. 

15. The DEIR’s local air quality analysis is incomplete because it relies on emission 
offsets that are unsupported.  The DEIR’s analysis of potential impacts associated with 
‘local’ (Bay Area Air Basin) emissions of criteria air pollutants relies on purported 
emission reductions that it estimates directly from its estimates of marine vessel 
deliveries of crude that the DEIR claims project rail deliveries of crude would displace.  
Specifically, the DEIR’s project emission estimates rely on its assertion that only marine 
vessel deliveries—and no pipeline deliveries—would be displaced by project rail 
deliveries of crude to the refinery.17  This ‘marine vessel-displacement-only’ assertion is 
unsupported by any facts in the DEIR.  (See comment 6.)  Thus, the DEIR’s emission 
estimates that rely on this assertion are not supported by factual evidence in the DEIR.  
Therefore, the DEIR’s local air quality analysis is incomplete. 

16. The DEIR underestimates the project’s potential local air emissions because it 
overestimates the emissions it claims would be offset by displaced ship deliveries.  As 
stated, the DEIR’s assertion that only marine vessel deliveries—and no pipeline 
deliveries—would be displaced by project rail deliveries of crude to the refinery is not 
supported by any facts in the DEIR.  Instead, substantial evidence that the DEIR fails to 
disclose or analyze shows that the project, over its operating life, will most likely displace 
pipeline deliveries of declining California-produced crude.  (See comments 6–15 above.)  
This is important because displacing pipeline deliveries means that more marine vessel 
deliveries will continue, despite the project, and will continue to cause ship emissions 
that the DEIR erroneously assumes are eliminated.  Thus, by incorrectly assuming that all 
project rail deliveries will displace marine vessel deliveries, the DEIR overestimates the 
project’s potential to reduce marine vessel deliveries, thereby overestimating reductions 
in ship emissions that it claims will offset project emissions.  (See DEIR at 4.1-19.)  
Therefore, by overestimating the reduction in ship emissions that it claims will offset 
emissions the project would cause in the Bay Area Air Basin (Id.), the DEIR 
underestimates the project’s potential to increase local air emissions. 

                                               
17 See DEIR at 4.1-19, esp. the “Marine Vessels (Displaced Baseline)” row in Table 4.1-5. 
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17. The DEIR fails to identify a significant potential impact on local air quality 
because it ignores the likelihood that the project would replace crude oil deliveries 
by pipeline instead of by ship.  Substantial evidence supports the conclusion that instead 
of displacing deliveries of growing crude supplies via ship, the project has the reasonable 
potential to displace dwindling crude supplies currently delivered to the Benicia refinery 
via pipeline.  (See comments 6–16.)  In this likely scenario, instead of the unsupported 
and erroneous emission offsets that the DEIR claims by assuming only ship deliveries 
would be replaced by the project (see Table 4.1-5), the real offsets could approach zero.  
Without those claimed offsets, the DEIR itself estimates that the project would cause 
emissions of nitrogen oxides (NOx) to increase by 33 tons per year (t/y) in the Bay Area 
Air Basin. (Id.)  The DEIR asserts that a NOx emission increase of more than 10 t/y 
would be considered a significant potential impact. (Id.)  Thus, there is a reasonable 
potential that the project would result in a significant local air quality impact.  By its 
failure to analyze the likelihood that the project would replace pipeline instead of ship 
deliveries of crude, the DEIR fails to identify this significant local air impact. 

18. The DEIR’s greenhouse gas analysis is incomplete because it relies on emission 
offsets that are unsupported.  The DEIR’s analysis of potential impacts associated with 
greenhouse gas (GHG) relies on purported emission reductions that it estimates directly 
from its estimates of marine vessel deliveries of crude that the DEIR claims project rail 
deliveries of crude would displace.  Specifically, the DEIR’s project emission estimates 
rely on its assertion that only ship deliveries—and no pipeline deliveries—would be 
displaced by project rail deliveries of crude to the refinery.18  This ‘marine vessel-
displacement-only’ assertion is unsupported by any facts in the DEIR.  (See comment 6.)  
Thus, the DEIR’s emission estimates that rely on this assertion are not supported by 
evidence in the DEIR.  Therefore, the DEIR’s GHG emissions analysis is incomplete. 

19. The DEIR underestimates the project’s GHG emissions because it overestimates 
the emissions it claims would be offset by displaced ship deliveries.  As stated, the 
DEIR’s assertion that only marine vessel deliveries—and no pipeline deliveries—would 
be displaced by project rail deliveries of crude to the refinery is not supported.  Instead, 
substantial evidence that the DEIR fails to disclose or analyze shows that the project, 
over its operating life, will most likely displace pipeline deliveries of declining 
California-produced crude.  (See comments 6–18 above.)  This is important because 
displacing pipeline deliveries means that more marine vessel deliveries will continue, 
despite the project, and will continue to cause ship emissions that the DEIR erroneously 
assumes are eliminated.  Thus, by incorrectly assuming that all project rail deliveries will 
displace marine vessel deliveries, the DEIR overestimates the project’s potential to 

                                               
18 See DEIR at 4.6-12, esp. the “Marine Vessels Displaced (Baseline)” row in Table 4.6-5. 
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reduce marine vessel deliveries, thereby overestimating reductions in ship emissions that 
it claims will offset the project’s GHG emissions.  (See DEIR at 4.6-12.)  Therefore, by 
overestimating the reduction in ship emissions that it claims will offset emissions the 
project would cause (Id.), the DEIR underestimates the project’s potential to increase 
GHG emissions. 

20. The DEIR fails to identify a significant potential climate impact because it 
ignores the likelihood that the project would replace crude oil deliveries by pipeline 
instead of by ship.  Substantial evidence supports the conclusion that instead of 
displacing deliveries of growing crude supplies via ship, the project has the reasonable 
potential to displace dwindling crude supplies currently delivered to the Benicia refinery 
via pipeline.  See comments 6–19 above.  In this more likely scenario, instead of the 
unsupported and erroneous emission offsets that the DEIR claims by assuming only ship 
deliveries would be replaced by the project (see Table 4.6-5) the real offsets could 
approach zero.  Without those claimed offsets, the DEIR itself estimates that the project 
would cause emissions of GHGs (CO2e) to increase by 18,433 metric tons per year. (Id.)  
The DEIR asserts that a CO2e emission increase of more than 10,000 metric tons/year 
would be considered a significant potential impact. (Id.)  Thus, there is a reasonable 
potential that the project would result in a significant climate impact.  By its failure to 
analyze the likelihood that the project would replace pipeline instead of ship deliveries of 
crude, the DEIR fails to identify this significant climate impact. 

21. The DEIR does not disclose and evaluate data on the quality of dwindling 
California crude supplied to the refinery that the project could replace.  The project 
is likely to replace California crude the refinery now receives by pipeline.  (See
comments 6–17.)  Data on the quality of this crude stream is available.  For example, the 
average density of California crude delivered to the Benicia refinery is in the range of 
17–20 ºAPI, based on peer reviewed estimates.19  The DEIR classifies crude oils this 
dense (17–20 ºAPI) as “heavy” crude.  (DEIR at 3-17, Figure 3-4.)  Thus, available data 
suggest that replacing dwindling California pipeline inputs with similar-quality crude 
would require the project to deliver heavy crude.  These data contradict the DEIR’s 
conclusion that the project is more likely to deliver light crude than heavy crude. (See
apps. C.1, C.2.)  However, the DEIR fails to include and evaluate any data on the quality 
of this dwindling pipeline crude input that the project could enable the refinery to replace. 

                                               
19 This API range is 933–951 kg/m3 as density; 0.933–0.951 specific gravity. See Karras, 2010. 
Combustion emissions from refining lower quality oil: What is the global warming potential? 
Env. Sci. Technol. 44(24). DOI: 10.1021/es1019965 (esp. SI at S41); Karras, 2011. Oil Refinery 
CO2 Performance Measurement; Union of Concerned Scientists: Berkeley, CA (App. 2 at 2-53).  
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22. The DEIR does not evaluate or disclose data on the availability of crude sources 
with quality similar to that of the refinery’s dwindling California crude supplies 
that the project could replace.  As stated, the project is likely to replace California 
pipeline crude that the DEIR would classify as ‘heavy.’  (See comment 21.)  Data are 
available on the quality and availability of crude streams that could be delivered by rail to 
replace this pipeline stream.  For example, the largest supply of such ‘heavy’ crude in 
North America, and the one that is projected to grow the most, is from the Canadian tar 
sands,20 and Canada already accounts for most (55%) of the crude sent into California by 
rail as of 2013.21  These data further contradict the DEIR’s conclusion that the project is 
more likely to deliver light crude than heavy crude. (See apps. C.1, C.2.)  However, the 
DEIR fails to include and evaluate data on the quality and availability of San Joaquin 
Valley ‘look-alike’ crude streams that the project could enable the refinery to replace. 

23. The DEIR does not disclose and evaluate data on the feasibility of replacing 
dwindling California crude oils from growing domestic sources that could be 
brought to the Benicia refinery by rail in large amounts.  The DEIR asserts that the 
refinery’s configuration limits the crude blends it can process efficiently to blends that 
are not lighter than 36 ºAPI. (See apps. C.1, C.2.)  In other words, if it replaces too much 
of its heavy crude input with very light crude the refinery cannot run properly.  Because 
the project likely would replace the California pipeline component of the refinery’s crude 
blend, which is much denser than 36 ºAPI (see comments 6–17, 21), this would require a 
new crude supply that is not lighter than 36 ºAPI.  However, the vast majority of crude 
produced and virtually all of the projected crude production growth in the U.S. Northern 
Great Plains (Bakken) and Gulf Coast (Eagle Ford) is lighter than 40 ºAPI according to 
the EIA22—far lighter than this 36 ºAPI cutoff.  These data further contradict the DEIR’s 
conclusion that the project is more likely to deliver light crude than heavy crude, but the 
DEIR fails to include and evaluate them. 

24. The DEIR omits available cost data that contradict its underestimate of the role 
price discounts play in the choice of crude oils that the project could deliver.
Although it acknowledges that price is a factor in Valero’s choice of crude oils, the DEIR 
asserts “the cost of crude is but one factor among many” (App. C.1-1) without disclosing, 
for example, that crude oil can account for up to 90% of refinery operating costs.23

                                               
20 ST98–2013: Alberta’s Energy Reserves 2012 and Supply/Demand Outlook 2013–2022; Energy 
Resources Conservation Board: Alberta, Canada. ISSN 1910–4235. (www.ercb.ca).
21 See: http://energyalmanac.ca.gov/petroleum/statistics/2013_crude_by_rail (dnldd 9/8/14). 
22 See U.S. Crude Oil Production Forecast—Analysis of Crude Types; EIA (2014): www.ei.gov.
23 U.S. Chemical Safety and Hazard Investigation Board, 2013. Interim Investigation Report, 
Chevron Richmond Refinery Fire; see Operational Changes  at “opportunity crudes” finding. 
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25. Data showing that the project could result in refining large amounts of ‘heavy’ 
Canadian crude are not disclosed by the DEIR.  The DEIR asserts that the project 
could deliver “only so much” heavy Canadian crude because, it asserts, the refinery 
cannot process crude blends denser than 20 ºAPI or crude blends with more than 1.9% 
sulfur.  (DEIR at C.1-2.)  It fails to support this assertion with any oil quality data and 
omits readily available data that contradict this assertion.  For example, it acknowledges 
the project could deliver ‘Husky Synthetic Blend’ (HSB) and ‘Western Canadian Select’ 
(WCS) from Canada.  (DEIR at 3-23, 3-24.)  However, the DEIR fails to include 
available data on the average densities (32.1 and 20.7 ºAPI) and sulfur contents (0.10 and 
3.52 wt. %) of the HSB and WCS crude streams, respectively,24 and omits the fact that a 
1-to-1 volume blend of these oils would be 26 ºAPI and 1.87% wt. sulfur.  See Table 2.  
The DEIR would classify this 26 ºAPI 1.87% sulfur blend as ‘heavy sour’ (see DEIR 
Figure 3-4), but it is not denser than 20 ºAPI and does not have more than 1.9% sulfur.  
Based on the crude blends the DEIR states that the refinery could process, this ‘heavy’ 
Canadian crude blend could be delivered and processed as 100% of refinery input.  Thus, 
the DEIR omits facts showing its assertion that project deliveries of Canadian “crudes 
would have to be offset by purchases of light sweet crudes” (DEIR at C.1-2) is incorrect. 

 

Table 2.  Example calculation for the density and sulfur content of a crude blend:  
50% Western Canadian Select and 50% Husky Synthetic Blend (50/50 WCS/HSB blend). 

Density Crude volume Crude mass Crude density API gravity 
HSB crude 1 m3 864 kg (a) 864.0 kg/m3 (a) 32 ºAPI (a) 

WCS crude 1 m3 929 kg (a) 928.9 kg/m3 (a) 21 ºAPI (a) 

50/50 blend 2 m3 1,793 kg (b) 896.5 kg/m3 (c) 26 ºAPI (d) 

Sulfur Crude volume Crude mass Sulfur mass Sulfur wt. % 
HSB crude 1 m3 864 kg (a) 0.86 kg (a) 0.10 (a) 

WCS crude 1 m3 929 kg (a) 32.70 kg (a) 3.52 (a) 

50/50 blend 2 m3 1,793 kg (b) 33.56 kg (b) 1.87 (e) 

(a) Data reported.24  (b) Sum of the mass contributed by each crude in the blend.  (c) Calculated as the 
mass of crude in the blend divided by the crude blend volume.  (d) Calculated from the standard conversion 
ºAPI = (141.5/specific gravity) – 131.5 (the specific gravity of crude is its density divided by the density of 
water, 1,000 kg/m3).  (e) Sulfur wt. % = the mass of sulfur in the blend/the mass of the blend x 100.  
 

26. The DEIR fails to identify ‘tar sands’ crude oil streams that the project could 
deliver to the refinery.  For example, readily available data (www.crudemonitor.ca)
identify at least fourteen Canadian crude streams that the DEIR states the project could 
deliver (DEIR at 3-23, 3-24), including WCS and HSB, as containing bitumen-derived 

                                               
24 Data are five-year averages from www.crudemonitor.ca; accessed 9/13/14. 
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oils, but the DEIR does not identify any of these crude streams as bitumen-derived or ‘tar 
sands’ oils.  Several additional ‘tar sands’ crude streams are available from the same 
region of Canada. (Id.)  The DEIR does not identify those additional crude streams as 
containing bitumen-derived oils, or even identify them as oils the project could deliver.  

27. The DEIR’s conclusion that the project could not lead to processing large 
amounts of Canadian ‘tar sands’ oil at this refinery is unsupported and incorrect.
The City could have considered the data and information identified in comments 21–26.  
Had it done so, the City could have concluded that the project, over its operating life, is 
very likely to deliver a large volume of ‘heavy’ crude, and is likely to enable the 
processing of crude oils derived from Canadian-produced bitumen at the Benicia refinery 
in large amounts.  The DEIR, however, fails to disclose or evaluate data and information 
showing that its conclusion, that “[t]here is no reason to believe … Valero would be more 
likely to purchase heavy Canadian crudes than … crudes that are lighter and sweeter” 
(App. C.1-1), is unsupported and incorrect. 

28. Data showing that the project could introduce more contaminated feedstock into 
existing refinery processes and equipment are not disclosed by the DEIR.  As stated, 
the project is likely to deliver, and enable the refinery to process, bitumen-derived ‘tar 
sands’ oils in large amounts.  (See comments 21–27.)  The DEIR, however, does not 
include any data to describe the quality of this fundamentally different basic feedstock.  
Such data are available.  For example, the USGS has reported elevated nitrogen, sulfur, 
organic acid (TAN), nickel, lead, and vanadium concentrations in natural bitumen,25 and 
comparisons with other data suggest elevated BTEX (benzene, ethyl benzene, toluene, 
and xylenes) concentrations in bitumen-derived crude blends.26  The DEIR thus does not 
disclose available data indicating that the project could increase the concentrations of 
toxic elements and toxic gases in crude blends stored and processed in the refinery. 

29. The DEIR fails to consider the potential that bringing larger amounts of 
contaminants into the refinery will result in releasing larger amounts of 
contaminants from the refinery.  For example, research has linked increased partial 
pressures of toxic gases in refinery equipment27 and increased refinery emissions into 
air28 and water29 to elevated concentrations of the contaminants causing those effects in 

                                               
25 Meyer et al., 2007. Heavy oil and natural bitumen resources in geological basins of the world;
U.S. Geological Survey (http://pubs.usgs.gov/of/2007/1084); compare with ‘medium oils’ avg. 
26 Compare data from www.crudemonitor.ca with the average for ‘medium oils’ (avg. 22.4 ºAPI; 
in the range processed at Benicia) in Meyer et al. (2007) cited above. 
27 See EIR SCH# 2011062042 at Appendix A4.13-REL. 
28 See Wilhelm et al., 2007. Env. Sci. Technol. 41(13). DOI: 10.1021/es062742j. 
29 Dirty Crude; CBE Report 94-1. Communities for a Better Environment: Oakland, CA (1994). 
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refinery crude feeds.  Such findings are further strongly supported by fundamental 
physical laws—persistent toxic elements are not destroyed by refining processes and do 
not simply ‘disappear’ after entering refineries, and toxic gases that are present in 
refinery equipment in greater amounts tend to leak out at greater rates.  The DEIR, 
however, fails to disclose or consider evidence indicating the potential for increasing 
‘pass-through’ of contaminants from project crude supplies fed to existing refinery 
equipment into the atmosphere and aquatic environment in a around the refinery. 

30. Data showing that the project could introduce denser, higher sulfur crude oils 
than current blends processed by the refinery are not disclosed by the DEIR.  The 
DEIR acknowledges that denser, higher sulfur crude oils generally require additional 
processing (DEIR at 3-8), however, it does not disclose the density or sulfur content of 
crude oils that the project could deliver for processing in larger amounts.  Such data are 
available.  For example, data summarized in Table 3 show that a diluted bitumen ‘dilbit’ 
crude streams the project could deliver to the refinery are substantially denser and higher 
in sulfur than the average imported crude stream refined at Benicia from 2010–2012.  
The DEIR, however, fails to include available data describing the extent to which the 
project could enable the delivery and processing of denser, higher sulfur crude at Benicia.  
 

Table 3. Density and sulfur content of selected bitumen-containing crude streams that 
the project could deliver versus  total current Benicia refinery foreign crude imports. 

Density of Crude Blend  Crude Sulfur Content Crude Blend 
(kg/m3) (ºAPI)  (wt. %) 

Benicia 2010–2012 importsa 894 27  1.28 
Access Western Blendb 924 22  3.95 
Borealis Heavy Blendb 925 21  3.75 
Christina Dilbit Blendb 924 21  3.85 
Cold Lakeb 928 21  3.79 
Kearl Lakeb 926 21  3.86 
Peace River Heavyb 928 21  5.08 
Western Canadian Selectb 929 21  3.52 

(a) Weighted average of all foreign crude processed (www.eia.gov/petroleum/imports/companylevel). 
(b) Most recent 5-year average (www.crudemonitor.ca).  
 

31. The DEIR does not consider the potential for increasing process intensity needed 
for denser, higher sulfur crude oils delivered by the project to increase refinery 
combustion emissions.  The project is likely to result in processing denser, higher sulfur 
bitumen-derived oil at the Benicia refinery in larger amounts.  (See comments 21–30.)  
Although it admits denser, higher sulfur feedstock generally requires more processing 
(DEIR at 3-8), the DEIR fails to consider the increased fuel combustion—and thus 
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combustion emissions—that could result from the increased energy requirements for this 
more intensive processing.  For example, peer reviewed work demonstrates that 
processing bitumen-derived crude can increase refinery energy intensity, thereby 
increasing refinery emissions combustion products such as carbon dioxide (CO2), the 
major greenhouse gas emitted by refineries.30  The DEIR, however, does not disclose and 
compare available estimates of current refinery combustion emissions and potential 
refinery combustion emissions from the project’s crude switch. 

32. The DEIR does not disclose or evaluate potential project emissions from 
feedstock quality-related equipment failures and process upsets.  As stated, the 
project is likely to result in more intensive processing of denser, higher sulfur, more 
contaminated and more acidic oil feedstock. (See comments 21–31.)   The resultant 
combination of greater process temperatures, pressures, and volumes of hazardous or 
corrosive compounds in some process units could increase the frequency and magnitude 
of refinery equipment failures and process upsets.  Such incidents typically emit 
substantial amounts of air pollutants over short periods from flares, pressure relief 
devices, vessel ruptures, fires, or combinations of those emission pathways.  Data and 
analysis regarding such crude quality-related incidents at Bay Area refineries.  For 
example, the U.S. Chemical Safety Board has documented causal factors related to crude 
density and sulfur content in the fatal fire at Avon in 1999 and the disastrous fire and air 
release at Richmond in 2012.31  The DEIR, however, does not disclose or evaluate 
potential incident emissions that could result from the project’s crude switch. 

33. The DEIR does not disclose or evaluate data indicating that the project could 
result in an increase in GHG-intensive refinery hydrogen plant production.  The 
DEIR states that the current refinery hydrogen supply is sufficient, and that Valero will 
decide in the future whether to build and commission a new hydrogen production plant 
that would increase the refinery hydrogen supply. (DEIR at 3-12.)   However, the project 
is likely to result in processing denser, higher sulfur crude oils such as bitumen-derived 
oils in greater amounts. (See comments 21–31.)  Processing crude that is denser, higher 
in sulfur, or both—and especially processing crude derived from tar sands—can increase 
refinery hydrogen demand substantially, and hydrogen production to meet this demand 
can increase refinery GHG emissions substantially.32  The DEIR, however, does not 

                                               
30 See Abella and Bergerson, 2012. Env. Sci. Technol. DOI: 10.1021/es3018682; Karras, 2010. 
Env. Sci. Technol. DOI: 10.1021/es1019965; and Bredeson et al., 2010. Int. J. Life Cycle Assess.
DOI: 10.1007/s11367-010-0204-3. 
31 See U.S. Chemical Safety and Hazard Investigation Board (CSB), 2013. Interim Investigation 
Report, Chevron Richmond Refinery Fire; and CSB, 2001. Investigation Report, Refinery Fire 
Incident, Tosco Avon Refinery, Report No. 99-014-I-CA. (www.csb.gov).  
32 Abella and Bergerson, 2012; Karras, 2010; and Bredeson et al., 2010 as cited above.
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disclose or evaluate the quality of crude deliveries the project could enable the effects of 
processing that crude on refinery hydrogen demand, hydrogen production to meet that 
demand, and resultant project-related emissions.   

34. The project crude switch could increase refinery hydrogen demand and 
production by changing production in existing refinery equipment, but this is not 
disclosed or evaluated in the DEIR.  As stated, the switch to denser, higher sulfur crude 
enabled by the project could increase refinery emissions by increasing refinery hydrogen 
demand.  (See comments 21–31, 33.)  Moreover, the project’s crude switch requires more 
hydrogen because the processing of denser, higher sulfur oils requires hydroprocessing 
units to increase rate, hydrogen partial pressure, or both.33  These hydroprocessing units 
that are inextricably interrelated with oil feed quality and the not-yet-commissioned 
expansion of hydrogen production—the refinery’s hydrocracker and its hydrotreating 
units (Valero calls them ‘hydrofining’ units—are existing equipment, as the DEIR 
acknowledges. (DEIR at 3-12.)  Thus, the project could change the existing refinery’s 
processing in ways that increase refinery emissions from existing and permitted 
equipment.  Therefore, data and information that the DEIR fails to disclose or evaluate 
contradicts its assertion (DEIR at 4.1-11) that the project “would not result in any 
emissions increases from existing, permitted Refinery equipment.”  

35. The DEIR’s conclusion that the project’s crude switch would not increase 
emissions from existing and permitted refinery equipment is unsupported and 
incorrect.  The City could have considered the data and information identified in 
comments 28–34 in its evaluation of the proposed project.  Had it done so, the City could 
have concluded that the project, by enabling the refining of denser, more contaminated, 
and/or more corrosive crude feedstock, has the reasonable potential to increase emissions 
from existing and permitted refinery equipment.  Moreover, because the DEIR does not 
disclose or evaluate the data and information that is available to document these potential 
impacts, and does not evaluate them, its conclusion that the project would not increase 
emissions from existing and permitted refinery equipment is unsupported and incorrect. 

36. Current (baseline) data on the density and sulfur content of crude blends 
processed by the refinery are inappropriately omitted from the DEIR.  As stated (see
comments 21–35), the project could cause environmental impacts by changing the 
refinery’s oil feedstock quality.  Accurate, adequately supported evaluation of these 
potential impacts thus requires describing the change in oil feed quality by, among other 
things, disclosing the density and sulfur content of crude blends currently processed.  The 
DEIR, however, claims that these data are trade secret. (DEIR at D-1.)  This is clearly 

                                               
33 See Abella and Bergerson, 2012; Karras, 2010; and Bredeson et al., 2010 as cited above. 
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inaccurate because these data are not secret.  For example, the average ‘baseline’ density 
and sulfur content of crude blends processed by Chevron at Richmond,34 Phillips 66 at 
Santa Maria,35 and indeed, each Bay Area refinery,36 are reported publicly—and the 
density and sulfur content of each foreign crude shipment processed by each U.S. 
refinery is disclosed publicly along with its quantity every month (see Table 4).  
Therefore, the DEIR’s secrecy claim is incorrect and its failure to disclose these data 
inappropriately truncates the DEIR’s environmental analysis. 

37. Data identifying the domestic crude oils currently processed by the refinery are 
inappropriately omitted from the DEIR.  As stated, accurate, adequately supported 
evaluation of project impacts requires disclosing project changes in oil feed quality.  (See
comments 21–36.)  Since many of those data are crude stream-specific, this disclosure 
must include, among other things, identifying the specific domestic crude streams 
processed by the refinery in the project baseline.  The DEIR does not disclose that 
information, and in this case, its ‘trade secrets’ claim (DEIR at D-1) is inaccurate to the 
point of absurdity.  The fact that Bay Area refineries including Valero in Benicia process 
two domestic crude streams—San Joaquin Valley Pipeline (SJV) and Alaskan North 
Slope (ANS) crude streams—is well known and widely reported.36  Thus, these data are 
not secret.  The DEIR’s secrecy claim is incorrect and its failure to disclose these data 
inappropriately truncates its analysis. 

38. Data on other properties (other than density and sulfur content) of oil feedstocks 
currently processed by the refinery are inappropriately omitted from the DEIR.
Accurate, adequately supported evaluation of potential project impacts must describe 
changes in the quality of oil feedstocks by, among other things, disclosing other 
properties and contaminants of the oil processed (besides density and sulfur content).  
The DEIR does not disclose any of these data, claiming that all of the properties of crude 
oil and blends processed in the project baseline are trades secrets.  (DEIR at D-1.)  
However, the relevant and needed data are not secret.  In one example, Chevron reports 
cadmium, nickel, selenium, vanadium, and mercury as well as sulfur concentrations for 
of its current crude slate and for the separately purchased gas oil feedstocks processed in 
its Richmond hydroprocessing units.37  Another example: dozens of properties of publicly 
traded crude streams are reported publicly by oil traders on others on the worldwide 
web—and these publicly available data include assays for the Alaskan North Slope 
(ANS) stream processed at Benicia among many others.  The excerpt in Table 5 is an   

                                               
34 EIR SCH# 2011062042 at App. A4.3-URM. 
35 EIR SCH# 2013071028 at 2-27. 
36 See Karras, 2012; and Karras, 2011 as cited above. 
37 EIR SCH# 2011062042 at Chevron Transmittals 24, 44 (www.Chevronmodernization.com).
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ANS assay (see next page). The DEIR’s secrecy claim is incorrect and its failure to 
disclose the domestic crude streams processed inappropriately truncates its analysis. 

39. The DEIR fails to disclose or compare baseline data on the quality of oil 
feedstock the refinery can process and baseline refinery equipment usage rates.  The 
DEIR’s claim that these data are trade secret (DEIR at D-1) is overly broad and incorrect.  
For example, the density and sulfur content of crude blends that a refinery’s unique 
configuration can process,38 operable capacities of its key process units,39 and actual 
average baseline usage rates,40 are publicly reported for Bay Area refineries.  As stated, 
the potential change in oil feed quality must be disclosed (see comments 21–38): these 
data are critical to that disclosure.  Indeed, the DEIR’s claim that the refinery’s 
configuration cannot refine much heavy Canadian crude (DEIR at B.1-2) is unsupported 
without disclosing these baseline data regarding the source and quality of crude blends it 
can process now, is processing now, and could process with the project.   Moreover, the 
contradiction between this claim of limited capacity for denser, higher sulfur crude and 
the DEIR’s admission that refinery hydrogen production—which enables its capacity for 
denser and higher sulfur crude—could increase concurrently (DEIR at 3-12) further 
reveals that nondisclosure of these capacity data is a fatal flaw in the DEIR’s analysis.  
The DEIR’s claim that all data regarding the current equipment’s feedstock quality 
specifications and usage rates are trade secret is clearly in error, and its failure to describe 
these data inappropriately truncates its environmental analysis. 

40. The DEIR improperly omits disclosing or describing the change in oil feed 
quality that the project would enable, thereby inappropriately truncating its 
environmental analysis.  The City could have considered the data and information 
identified in comments 36–39 in its environmental evaluation of the proposed project.  
Had it done so, the City could have found that publicly available information on current 
conditions which is needed to evaluate the change in oil feedstock enabled by the project 
and its resultant impacts is erroneously labeled ‘secret’ and omitted by the DEIR. 

                                               
38 EIR SCH# 2011062042.
39 See EIR SCH# 2011062042 at App. 4.3-URM; Worldwide Refining Survey in Oil & Gas 
Journal; Title V air permits for each refinery at the Bay Area Air Quality Management District. 
40 See EIR SCH# 2011062042 at apps. 4.3-URM, 4.3-EI; Bay Area Air Quality Management 
District Emission Inventory; Regional Water Quality Control Board, San Francisco Bay Region 
NPDES Permit Fact Sheet for each refinery. 
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Table 5. Crude Quality Assay—Alaskan North Slope (ANS) Crude (example of public data). 
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2.5.9 Letter B9 – Responses to Comments from Communities 
for a Better Environment 

B9-1 The City issued a Revised DEIR in response to this comment and similar requests. See 
Revised DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, which analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and potential 
points of origin of crude oil that could be delivered to the Refinery. 

B9-2 See Response B5-6 regarding the properties of crude oil evaluated in the EIR. A stable, 
accurate description of the Project is described in DEIR Chapter 3 (p. 3-1 et seq.). Direct 
and indirect impacts to air quality are analyzed in DEIR Section 4.1; cumulative effects 
to air quality are analyzed in DEIR Section 5.4.3.1 (p. 5-5 et seq.). The City revisited the 
analysis of air quality impacts in the Revised DEIR. See Revised DEIR Section 2.6 
(p. 2-25 et seq.) and Revised DEIR Section 2.17.4.3.1 (p. 2-152 et seq.). Regarding GHG 
emissions, see DEIR Section 4.6 (p. 4.6-1 et seq.), DEIR Section 5.4.3.6 (p. 5-17), 
Revised DEIR Section 2.11 (p. 2-53 et seq.), and Revised DEIR Section 2.17.4.3.6 
(p. 2-159 et seq.). Regarding biological resources, see DEIR Section 4.2 (p. 4.2-1 et seq.), 
DEIR Section 5.4.3.2 (p. 5-15 et seq.), Revised DEIR Section 2.7 (p. 2-42 et seq.), and 
Revised DEIR Section 2.17.4.3.2 (p. 2-156 et seq.). Regarding public health and safety, 
see Response B8-9. The City acknowledges this general statement of environmental 
concern and provides more substantive responses below as more detail is provided by the 
commenter.  

B9-3 DEIR Chapter 3 describes Valero’s proposal to offset up to 70,000 barrels of crude oil a 
day that it currently brings in by ship with up to 70,000 barrels a day to be transported to 
the Refinery by rail. The composition of the crude oil blends processed at the Refinery 
will not change. See DEIR Appendix K. Regarding confidential business information in 
the context of this Project, see Response A20-1. Regarding the lifespan of the Project, see 
Response B8-34. 

B9-4 See Response B9-3. Regarding properties of crude oil that are relevant to an 
understanding of the potential environmental effects of transport by rail, see Table 5.1 of 
Revised DEIR Appendix F (p. 41). Communities for a Better Environment v. City of 
Richmond (2010) 184 Cal.App.4th 70 is inapposite because, in that case, the refinery 
project was expressly intended to facilitate the processing of heavier crudes. Here, in 
contrast, the Project would not result in any change to the composition of the crude oil 
blends processed at the Refinery. See DEIR Appendix K. 

B9-5 See Response B9-3 and Response B9-4. Regarding potential points of origin, see Revised 
DEIR Section 1.1 (p. 1-1 et seq.) 

B9-6 See Response B9-3.  
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B9-7 Regarding public health and safety, see Response B8-9. Regarding properties of crude oil 
that are relevant to an understanding of the potential environmental effects of transport by 
rail, see Table 5.1 of Revised DEIR Appendix F (p. 41). The Project would not result in 
any change to the composition of the crude oil blends processed at the Refinery. See 
DEIR Appendix K. 

B9-8 Because the Project would not result in any change to the composition of the crude oil 
blends processed at the Refinery, Refinery emissions would be substantially similar to 
baseline conditions. The composition of crudes can vary from oil field to oil field and 
often within the crude removed from the same field over time. Based on the Refinery’s 
unique configuration, permit conditions, and operational constraints, Valero must blend 
crude feedstocks to a narrow range of weight and sulfur content before they can be 
processed into marketable products. See DEIR Appendix K. This Project would not alter 
any processing equipment at the Refinery which means that the crude feedstocks to be 
processed must still fall within the same narrow weight and sulfur content ranges. The 
Project does not include any changes to existing Refinery processing equipment and does 
not propose any changes to existing air permits except for minor revisions to the 
Refinery’s New Source Review and Title V permits to limit ROG emissions from crude 
oil unloading from tank cars. Consequently, the Project’s emissions would remain within 
existing air permit limits imposed by BAAQMD. 

B9-9 The DEIR uses BAAQMD’s HRA methodology and HRA thresholds to evaluate the 
Project’s potential health impacts. As recommended by BAAQMD, the HRA analysis 
uses a 10 in one million cancer risk threshold to evaluate Project specific impacts, and 
100 in one million to analyzed cumulative risks. Opinions expressed in the comment 
about BAAQMD’s HRA methodology are acknowledged. However, the City has elected 
to utilize the BAAQMD’s HRA methodology. 

The California Air Pollution Control Officer’s Association has recently released 
Proposed Risk Management Guidance for Stationary Source of Air Toxics.11 This 
guidance document includes ARB/CAPOA recommended permitting risk threshold levels 
ranging from 10 to 25 per million. The BAAQMD’s cancer risk threshold for individual 
CEQA projects is at the low end of and consistent with CAPCOA’s proposed range of 
threshold recommendations for individual projects. 

B9-10 As discussed under Impact 4.7-5 of the DEIR on pp. 4.7-21 and 4.7-22, the redesign and 
physical improvements made to the Refinery under the Valero Improvement Project enable 
the Refinery to process heavy sour crudes and as well as other crudes from various other 
sources. Due to the processing capability of the Refinery, the physical characteristics of the 
various crudes must be within acceptable ranges so that the crude blend remains within the 

                                                      
11  The California Air Pollution Control Officer’s Association has recently released Proposed Risk Management 

Guidance for Stationary Source of Air Toxics is available online: http://www.capcoa.org/wp-
content/uploads/2015/07/Proposed%20Risk%20Management%20Guidance%20for%20Stationary%20Sources%20
of%20Air%20Toxics%207.13.2015.pdf. 
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acceptable range for safe processing. The discussion here further describes various safety 
programs Valero implements to monitor for effects of corrosion. 

The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

B9-11 The comment incorrectly suggests that the DEIR does not account for unloading 
emissions. Those emissions are accounted for and identified in DEIR Table 4.1-5 in the 
Unloading Rack and Pipeline Fugitive Components line item.  

The comment also incorrectly suggests that the DEIR wrongfully assumes that all ship 
emissions would be eliminated. The DEIR estimates the maximum amount of crude oil 
that would be delivered by rail and reduces the number of ships by the same amount of 
crude. The DEIR does not attempt to subtract out all marine vessel trips.  

Incorrect conclusions also are suggested in this comment regarding GHG emissions. The 
Project does not include an increase in the quantity of crude oil that could be processed at 
the Refinery. Consequently, an increase in crude oil shipped by rail would necessitate a 
concomitant reduction by the same amount of crude oil provided by ship. There is an 
exclusive displacement of marine vessel shipments by train. As described in DEIR 
Section ES-2 p. ES-1 et seq.), one of the Project’s objectives is to replace marine vessel 
delivery with rail delivery of up to 70,000 barrels per day of crude oil. 

B9-12 As explained in Response B9-2, the City revisited the DEIR’s analysis of cumulative 
effects to air quality in the Revised DEIR, which considers potential cumulative impacts 
between the Refinery and crude oil’s points of origin.  

B9-13 As sufficient detail is provided to allow the City to provide a substantive response, the 
concerns of the commenter are addressed. As explained above in Response B9-8, the 
Project does not include any changes to existing Refinery processing equipment and does 
not propose any changes to existing air permits except for minor revisions to the 
Refinery’s New Source Review and Title V permits to limit ROG emissions from crude 
oil unloading from tank cars. Consequently, the Project’s emissions would remain within 
existing air permit limits imposed by BAAQMD. 

B9-14 As stated in the DEIR’s discussion of Project Objectives and Project Overview, it is a 
specific Project objective that Valero reduce its marine vessel crude shipments by 
70,000 barrels per day on average and to replace that with up to 70,000 barrels delivered 
by rail. Thus, the crude oil delivered to the Refinery by rail would not displace the crude 
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oil delivered by pipeline. Consequently, it is valid to assume that marine vessel GHG and 
criteria pollutant emissions would be reduced. 

B9-15 The Project would not change Refinery throughput, processing equipment, or emission 
levels. Thus, existing emission levels at the time of the NOP represent baseline 
conditions for Refinery emissions, and those emission levels would not change with the 
Project. The baseline selected by the City is consistent with the Court’s September 10, 
2015 decision in North County Advocates v. City of Carlsbad (2015) 241 Cal.App.4th 94. 
See also Response B9-8. 

B9-16 See Response B9-15. See also DEIR Section 4.1.2.6, which discusses why the baseline 
was selected. Briefly, though, where an existing facility’s operations regularly fluctuate 
over time, the lead agency may use an average of recent conditions rather than the 
conditions that happen to exist when environmental review begins. The period from 
December 2009 through November 2012 was used as the Project baseline because Valero 
filed the Use Permit Application in December 2012. 

B9-17 See Response B9-15. As described in DEIR Section 4.1.2.6, the Project would not 
increase emissions from Refinery process equipment over existing levels. The same 
equipment would continue to operate in the same manner, processing a crude blend with 
the same properties of weight and sulfur content. 

B9-18 The GHG analysis does not evaluate the indirect GHG emissions associated with 
additional North American crude production nor does it evaluate the indirect GHG 
emissions associated with the reduction in GHG emissions from less oil production 
overseas. The analysis instead focuses on the direct emissions of crude oil transportation. 
As explained in Response B6-4, CEQA has not required lead agencies to provide a life 
cycle analysis to evaluate potential GHG impacts at least since 2009. 

B9-19 Federal law preempts local regulation of train emissions. Regarding preemption, see 
DEIR Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and UPRR’s 
Comment B4-3 and Comment B4-4. Consequently, the City does not have the authority 
to mitigate or offset diesel emissions (see also the mitigation discussion in Impact 4.1-5 
of the Revised DEIR). 

B9-20  See Response B5-6 regarding the properties of crude oil evaluated in the EIR. Regarding 
properties of crude oil that are relevant to an understanding of the potential 
environmental effects of transport by rail, see Table 5.1 of Revised DEIR Appendix F 
(p. 41). As noted in other responses, the City revisited the DEIR’s analysis of potential 
hazards and hazardous materials related impacts in a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
provides a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. In shifting 
from a qualitative analysis to a quantitative one, the City exercised its discretion in 
determining an appropriate standard of significance by choosing to use public safety 
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thresholds that were adopted by Santa Barbara County in August 1999 and that since 
have been used by several other State and local agencies. This change in the approach to 
analysis relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes and from there, beyond to points of origin. 
This updated risk information was further considered as part of the quantitative risk 
analysis of the Project provided in Revised DEIR Appendix F (the updated risk report is 
an exhibit to the quantitative risk analysis).  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, or 
loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not be 
proposed or analyzed. Instead, the EIR may simply reference that fact and briefly explain 
the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of being 
accomplished in a successful manner within a reasonable period of time, taking into 
account several factors, including legal, social, and policy ones. Mitigation measures that 
are beyond a lead agency’s powers to impose or enforce are legally infeasible. Kenneth 
Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
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indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport on 
public safety wherever they may occur between the point of origin and the Refinery are 
infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City declines to propose or analyze mitigation measures that cannot legally be 
imposed.  

B9-21 As explained on p. 41 of Revised DEIR Appendix F, the spill modeling used a multi-
component crude with properties based upon a Bakken type crude. Specific properties of 
this crude used for the consequence modeling are listed in Table 5.1. 

B9-22 See Response B9-20. 

B9-23 See Response B9-20. 

B9-24 As noted in Response B9-20, the City issued a Revised DEIR that provides a quantitative 
risk analysis of the Project. The revised analysis regarding potential impacts at the 
unloading facility is presented under Impact 4.7-4 of the Revised DEIR beginning on 
p. 2-106. The risk analysis determined that the risk of injuries or fatalities associated with 
unloading facility accidents would be less than significant. 

B9-25 See Response B9-20. 

B9-26 The City issued a Revised DEIR in response to this and similar requests to reevaluate 
impacts findings and expand the geographic scope of analysis. See Revised DEIR 
Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes the direct, 
indirect, and cumulative effects of the Project that could occur between the Refinery and 
the State border and beyond. See, for example, Revised DEIR Section 2.7 (p. 2-42 et 
seq.) regarding the analysis of direct and indirect impacts to biological resources, 
Section 2.17.4.3.2 (p. 2-156 et seq.) regarding cumulative impacts to biological resources, 
and the analysis of Impact 4.7-6 (p. 2-108 et seq.) regarding significant unavoidable 
secondary effects to biological resources and habitats that could occur in the event of a 
spill or upset or other accident condition.  

B9-27 See Response B9-26.  

B9-28 See Response B9-26. 

B9-29 See Response B9-26. 

B9-30  See Response B9-26. 

B9-31  See Response B9-26. 
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B9-32 See Response B9-26. Regarding preemption, including its constraint on the City’s 
authority to impose mitigation measures that could affect operation of the railroad, see 
DEIR Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and UPRR’s 
Comment B4-3 and Comment B4-4. 

B9-33 The DEIR analyzes land use plan consistency. See, e.g., the analysis of Impact 4.9-2 
(DEIR, p. 4.9-11). General Plan consistency also is evaluated on a resource by resource 
basis throughout the DEIR. See, e.g., DEIR pages 4.1-10 (air quality), p. 4.2-23 
(biological resources), p. 4.4-3 (energy conservation), 4.5-12 (geology and soils), and 
4.7-12 (hazards and hazardous materials). Because the comment does not identify any 
inadequacy or inaccuracy in the land use plan consistency analysis, the City has 
insufficient information to provide a more detailed response. Similarly without facts, 
data, or other evidence demonstrating why the commenter believes that the Project does 
not meet the City of Benicia General Plan and the State GHG reduction goals, the City is 
not able to provide a substantive response. Regarding potential hazards to sensitive 
receptors, see, e.g., the air quality analysis in DEIR Section 4.1 (p. 4.1-4 et seq.), the 
noise analysis in Section 4.10 (p. 4.10-5 et seq.), and the hazards analysis in Section 4.7 
(p. 4.7-1 et seq.). See Response B9-4 regarding the crude oil feedstock. See 
Response B8-37 regarding the EIR’s consideration of maritime emissions.  

B9-34 Cumulative conditions including, where relevant to the EIR, significant adverse existing 
conditions, are reflected in the environmental setting described for each resource area. 
The commenter’s opinion that steps may have occurred out of order is acknowledged; 
however, without sufficient detail or an example the City does not have enough 
information to provide a more detailed response.  

B9-35 The commenter’s dissatisfaction with the range of alternatives is acknowledged; 
however, the comment provides no facts, data, or other evidence demonstrating how or 
why the four alternatives analyzed in the DEIR were believed to be insufficient. See 
generally Response B8-6 regarding the potential feasibility of the alternatives analyzed.  

B9-36 CEQA does not require avoidance of potential effects, and there is no feasible way for the 
City to reduce potential significant effects associated with rail transport below established 
thresholds. The EIR provides a detailed analysis of potential hazards that could result 
from the Project along a multitude of routes between the Refinery and potential points of 
origin for Project related crude.  

B9-37 The comment incorrectly suggests that the DEIR fails to consider an alternative that would 
avoid or substantially lower the significant impacts of the Project. To the contrary, the No 
Project Alternative described in DEIR Section 6.4.1 (p. 6-6 et seq.) would do precisely that. 
The comment provides no data, facts, or other evidence demonstrating how or why DEIR 
Section 6.4.4’s discussion of the environmentally superior alternative is inadequate or 
inaccurate. Because the City understands the discussion (and the EIR as a whole) to meet 
the requirements of CEQA, no further analysis is provided in response to this comment.  
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B9-38 The commenter’s summary of environmental concerns regarding the Project is 
acknowledged. Specific responses to these concerns are addressed in the responses below.  

B9-39 As noted in Response B9-20, the City issued a Revised DEIR that provides a quantitative 
risk analysis of the Project. The revised analysis regarding potential impacts at the 
unloading facility is presented under Impact 4.7-4 of the Revised DEIR beginning on 
p. 2-106. The risk analysis determined that the risk of injuries or fatalities associated with 
unloading facility accidents would be less than significant. 

B9-40 See Response B9-32. 

B9-41 See Response B9-32. 

B9-42 See Response B9-32. 

B9-43 See Response B9-32. 

B9-44 The “project service life” is the time period between Project approval and for as long as 
the Refinery brings in crude oil by rail or the revocation of the conditional use permit, 
whichever occurs first. See Benicia Municipal Code Section 17.104.090. 

B9-45 As noted in Valero’s Response to Data Request No. 2 (Valero, 2013)12, “Valero does not 
anticipate a change in the amount of crudes received by pipeline…Valero plans to 
continue to receive crude at the Benicia refinery via pipeline, and does not anticipate a 
change in the volume of crudes received by pipeline as a result of this project.” 

B9-46 Valero indicates in Response to Data Request No. 2: “Because only a portion of the crude 
supply to the Benicia Refinery is by pipeline, we anticipate that this crude conveyance 
will remain an available and viable source of supply in the foreseeable future (Valero, 
2013). The commenter’s request for California crude oil production information does not 
address any specific concern or issue related to the adequacy of the DEIR. 

B9-47 See Response B9-46. 

B9-48 See Response B9-46. 

B9-49 The commenter’s request for foreign crude oil delivery to California via ship information 
does not address any specific concern or issue related to the adequacy of the DEIR. 

B9-50 See Response B9-49. 

B9-51 See Responses B9-45 and B9-46. As noted on DEIR p. 3-1, “Crude oil delivered to the 
Refinery by tank car would not displace crude oil delivered to the Refinery by pipeline.” 

                                                      
12  Valero, 2013. Valero Responses to: Valero Crude by Rail Project Data Request Number 2 (3/15/13). April 2. 
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The commenter’s request for existing pipeline capacity does not address any specific 
concern or issue related to the adequacy of the DEIR. 

B9-52 See Responses B9-45 and B9-46. 

B9-53 See Responses B9-45 and B9-46. 

B9-54 See Responses B9-45 and B9-46. 

B9-55 See Responses B9-45 and B9-46. 

B9-56 As stated in the DEIR’s Project Objectives and Project Overview, it is a specific Project 
objective that Valero reduce its marine vessel crude shipments by 70,000 barrels per day 
on average and to replace that with up to 70,000 barrels delivered by rail. Thus, the crude 
oil delivered to the Refinery by rail would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced as train shipments increase. As a result, the 
Project’s GHG emissions increase within California would be less than BAAQMD’s 
significance threshold. Also, the Project’s overall GHG emission increase would be 
negative after accounting for the reduction in marine vessel trips and emissions. 

B9-57 See Response B9-56. 

B9-58 See Response B9-56. 

B9-59 See Response B9-56. 

B9-60 See Responses B9-45 and B9-46. 

B9-61 See Responses B9-45 and B9-46. 

B9-62 The commenter’s request for crude oil pricing information does not address any specific 
concern or issue related to the adequacy of the Draft EIR. 

B9-63 The City disagrees with the assertion that the air quality analysis fails to analyze the impacts 
from the foreseeable change in the mix of crude oils processed at the Refinery. DEIR 
Appendix C-1 addresses potential air quality impacts from increased use of heavy crudes 
while DEIR Appendix C.2 addresses air quality impacts from increased use of light sweet 
crudes. As described in these two appendices, even if Valero were to purchase large amounts 
of heavy, sour and/or light, sweet crude oil due to the Project, this would not increase 
Refinery emissions beyond existing permitted levels. Valero must blend its crude feedstocks 
to a narrow range of weight and sulfur content before processing. See Appendix K.  

B9-64 See Response B9-63. 

B9-65 See Response B9-63. 
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B9-66 The commenter states that certain North American crudes contain higher levels of other 
pollution-causing chemicals that would persist despite blending. However, the crude 
blending operations at the Refinery would dilute the effects of such chemical substances 
and any blended crudes must be within the gravity and sulfur ranges required by the 
Refinery while also allowing the Refinery to stay within its permitted air emission limits. 
The Refinery is subject to state and federal permitting requirements that also minimize the 
amount of NOx, sulfur, and other substances that can be emitted during refinery operations.  

B9-67 See Response B9-66. 

B9-68 See Response B9-66. 

B9-69 See Responses B9-63 and B9-66. 

B9-70 The air quality analysis does not include emission estimates of accidents because the 
frequency of such accidents is unknown and cannot be reliably estimated. 

B9-71 As specified in the DEIR project description, the Project does not include any process 
changes or modification to the Refinery. That means that the Project does not include any 
changes to the Refinery’s hydrogen plant.  

B9-72 See Response A10-1, which explains that the Refinery already receives the types of 
crudes that would be provided by rail if the Project is approved. No “switch” is proposed 
that would affect crude processing-related emissions to change relative to existing 
baseline conditions. 

B9-73 As described in the DEIR project description, the Project does not include any process 
changes or modification to the Refinery, does not propose any changes in the maximum 
amount of crude throughput, and, except for the refinery offloading rack, does not 
propose any changes in its air permits.  

B9-74 See Response A20-1, Response A20-14, and Response B3-41 regarding confidential 
information protected from disclosure in the EIR and the types of crudes that are now and 
would be processed if the Project is approved. Regarding the properties of crude oil that 
are relevant to an understanding of the potential environmental effects of transport by 
rail, see Table 5.1 of Revised DEIR Appendix F (p. 41).  

B9-75 See Response B9-74. See also Response A10-1, which explains that the Refinery already 
receives the types of crudes that would be provided by rail if the Project is approved.  

B9-76 See Response B9-74. 

B9-77 See Response B9-75. 

B9-78 See Response B9-74. 
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Figure 1: Reid Vapor Pressure Compared to Total Sulfur and Density
for 76 different types of Crude Oil
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I have reviewed the Draft Environmental Impact Report (DEIR)1 for the Valero Benicia 
Crude by Rail Project (CBR Project) prepared for the City of Benicia (City) by ESA, as well as 
records referenced in the DEIR and files obtained from the Bay Area Air Quality Management 
District (BAAQMD).  

The CBR Project will install facilities to allow the Valero Benicia Refinery (Refinery) to 
receive up to 70,000 barrels per day (bbl/day) of North American crude oils by rail.  The 
facilities that would be installed include about 8,880 feet of new track; a new tank car unloading 
rack capable of unloading two parallel rows of tank cars simultaneously; and 4,000 feet of 
16-inch diameter crude oil pipeline and associated fugitive components (valves, flanges, pumps) 
connecting the offloading rack and an existing crude supply pipeline.  DEIR, pp. ES-1 to ES-4.

Based on my review, I conclude this DEIR is fundamentally defective in that it omits 
crucial information to understanding the Project’s significant impacts.  Specifically, the DEIR 
does not disclose the Project’s crude slate, relies on flawed analyses in addressing whether the 
Project would enable refining of substantial quantities of tar sands and Bakken crudes, relies on 
unsupported assumptions as to the Project’s light crude composition, and underestimates the 
Project’s operational emissions of reactive organic gases (“ROG”) and toxic air contaminants 
(“TAC”). When these underestimates are corrected, the CBR Project results in significant air 
quality and public health impacts. The City must correct these defects and recirculate the DEIR, 
so that the public and decision-makers can be fully informed of the Project’s air quality and 
public health and safety impacts.   

My resume is included in Exhibit A to these Comments.  I have over 40 years of 
experience in the field of environmental engineering, including air emissions and air pollution 
control; greenhouse gas (GHG) emission inventory and control; air quality management; water 
quality and water supply investigations; hazardous waste investigations; hazard investigations;
risk of upset modeling; environmental permitting; nuisance investigations (odor, noise); 
environmental impact reports, including CEQA/NEPA documentation; risk assessments; and 
litigation support.  

I have M.S. and Ph.D. degrees in environmental engineering from the University of 
California at Berkeley with minors in Hydrology and Mathematics.  I am a licensed professional 
engineer (chemical, environmental) in five states, including California; a Board Certified 
Environmental Engineer, certified in Air Pollution Control by the American Academy of 
Environmental Engineers; and a Qualified Environmental Professional, certified by the Institute 
of Professional Environmental Practice.

1 ESA, Valero Benicia Crude by Rail Project, Draft Environmental Impact Report, SCH # 2013052074, Use Permit 
Application 12PLN-00063, June 2014.
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I have prepared comments, responses to comments and sections of EIRs for both 
proponents and opponents of projects on air quality, water supply, water quality, hazardous 
waste, public health, risk assessment, worker health and safety, odor, risk of upset, noise, land 
use and other areas for well over 100 CEQA documents. This work includes Environmental 
Impact Reports (EIRs), Negative Declarations (NDs), and Mitigated Negative Declarations 
(MNDs) for all California refineries; crude oil and rail terminals in California, Louisiana, 
Oregon, New York, Texas, and Washington; and various other permitting actions for tar sands 
and light shale crude refinery upgrades in Indiana, Louisiana, Michigan, Ohio, South Dakota, 
Utah, and Texas and liquefied natural gas (LNG) facilities in Texas, Louisiana, and New York.  

My work has been cited in two published CEQA opinions: (1) Berkeley Keep Jets Over 
the Bay Committee, City of San Leandro, and City of Alameda et al. v. Board of Port 
Commissioners (2001) 111 Cal.Rptr.2d 598 and Communities for a Better Environment v. South 
Coast Air Quality Management Dist. (2010) 48 Cal.4th 310.

I commented on the Initial Study/Mitigated Negative Declaration (IS/MND) (attached to 
the DEIR as Appx. A2) that the CBR Project would allow a change in crude oil slate quality, to 
heavier higher sulfur crudes and/or to lighter sweeter crudes, which would result in emission 
increases that were not considered in the CEQA review.  Fox IS/MND Comments3, pp. 2-35.
The DEIR does not correct the defects that I identified in my IS/MND comments.  Rather, it 
advances an argument that the rail-imported crudes will be blended with other crudes to meet the 
same sulfur and weight specifications as in the baseline Refinery.  Thus, the DEIR asserts that 
crude slate quality and emissions from refining it would not change.  This is incorrect.  This does 
not address my comments on the IS/MND.  Therefore, I reassert my IS/MND comments and 
incorporate them here by reference.  The following sections present my evaluation of the DEIR’s 
response to my previous crude slate switch comments, point by point.  The DEIR’s response to 
my comments is included in Appendices C.1 and C.2, based on a report contained in Appendix 
K.  The following comments on Appendices C.1 and C.2 apply equally to the underlying 
analyses in Appendix K.

2 ESA, Valero Crude by Rail Project, Initial Study/Mitigated Negative Declaration, Use Permit Application 12PLN-
00063, Prepared for City of Benicia, May 2013.
3 Phyllis Fox, Comments on Initial Study/Mitigated Negative Declaration for the Valero Crude by Rail Project, 
Benicia, California, Use Permit Application 12PLN-00063, July 1, 2013; 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Report_by_Dr._Phyllis_Fox.pdf.
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I. THE DEIR FAILS TO ANALYZE THE AIR QUALITY IMPACTS FROM 
REFINING DIFFERENT TYPES OF CRUDE 

A. Heavy Sour Crudes

The CBR Project DEIR responds to the heavy sour crude slate issues that I raised in 
Appendix C.1.  The thrust of the CBR Project DEIR’s response is based on the “weight” 
(API gravity)4 and sulfur content of the crude, which it argues would not change due to the 
Project, but rather would remain within a narrow range.  Therefore, the CBR Project DEIR 
argues, emissions would not increase.  The CBR Project DEIR argues: “Thus, to the extent that 
the Project would cause an increase in emissions based on an increase in the weight and sulfur 
content of crude feedstocks – any such emissions increase would be within the baseline 
environmental conditions.”  DEIR, Appx. C.1, p. C.1-3.

First, this misses the point, as explained in my previous comments at Section II.D, 
pp. 19-31.  There are important differences between crudes that are not related to the weight and 
sulfur content of the crude that result in adverse impacts.  Even if the weight and sulfur content 
of a particular crude blend fall within the range specified in the DEIR, or don’t change at all, 
other components in the crude, such as TACs like benzene, or highly malodorous compounds 
such as mercaptans, may be present at much higher concentrations than in the crudes they 
replace with identical sulfur and API gravity.  

Further, other characteristics of the crude, such as its vapor pressure or flammability, may 
differ in significant ways from the crudes they would replace.  These other constituents and 
properties are not a function of the API gravity or the sulfur content and are present independent 
of them.  The DEIR’s consultant, Dr. McGovern, demonstrated there is no relationship between 
vapor pressure (expressed as RVP) and crude gravity (expressed as API).  DEIR, Appx. K, 
p. K-18.  This is further substantiated by analysis of data published by Enbridge, summarized 
here in Figure 1.  The Enbridge data covering 76 different types of crude oil show that crude oil 
attributes of sulfur content and density are completely independent of vapor pressure.

4 Note that throughout the DEIR, the term “weight” is used to indicate API gravity or density, where “density” is 
technically what is meant.  We will use the same terminology in this report; “weight” indicates density.
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Figure 1: Reid Vapor Pressure Compared to Total Sulfur and Density for 76 different types of Crude Oil

Source: Enbridge Pipelines Inc., 2013 Crude Characteristics, 
http://www.enbridge.com/~/media/www/Site%20Documents/Delivering%20Energy/201
3%20Crude%20Characteristics.pdf

The vapor pressure of crude determines to a large extent the amount of ROG and TAC 
emissions that are emitted when it is transported, stored, and refined.  Thus, a crude slate may 
have identical sulfur content and weight, but would result in dramatically different ROG and 
TAC emissions.  Similarly, the nature of the chemical bonds in crude determines the amount of 
energy and hydrogen that must be supplied to refine it.  Thus, a crude slate may have identical 
sulfur and weight, but a different mix of chemicals that would affect the amount of energy and 
hydrogen required to convert it into refined products.

These differences—in both chemical and physical characteristics other than API gravity 
and sulfur content— fluctuate independent of sulfur content and API gravity and will result in 
significant impacts that have not been considered in the DEIR.   These impacts include, for 
example, significant increases in ROG emissions, contributing to existing violations of ozone 
ambient air quality standards; significant increases in TAC emissions, resulting in significant 
health impacts; significant increases in malodorous sulfur compounds, resulting in significant 
odor impacts; significant increases in combustion emissions, contributing to existing violations 
of ambient air quality standards; and significant increases in flammability and thus the potential 
for more dangerous accidents involving train derailments or spills on-site.  The DEIR fails to 
consider these significant impacts by raising irrelevant issues. 

Second, the rationale that sulfur levels and density of the crude slate would stay within a 
narrow range ignores the possibility of gradual creep within that range that would still be 
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significant.  This recently occurred at the nearby Chevron Richmond Refinery.  This refinery 
gradually changed crude slates, while staying within its established crude unit design basis for 
total weight percent sulfur of the blended feed to the crude unit.5 This change increased 
corrosion rates in the 4-sidecut line, which led to a catastrophic pipe failure in the #4 Crude Unit 
on August 6, 2012.  This accident sent 15,000 people from the surrounding area for medical 
treatment due to the release and resulting fire that created huge black clouds of pollution over the 
surrounding community. Fox IS/MND Comments, pp. 25–26.

These types of accidents can be reasonably expected to result from incorporating tar 
sands crudes into the Benicia crude slate, even if the range of sulfur and gravity of the crudes 
remain the same, unless significant upgrades in metallurgy occur, as these crudes have a 
significant concentration of sulfur in the heavy components of the crude coupled with high total 
acid number (TAN) and high solids, which aggravate corrosion.  The gas oil and vacuum resid 
piping, for example, may not be able to withstand naphthenic acid or sulfidation corrosion from 
tar sands crudes, leading to catastrophic releases.6 Fox IS/MND Comments, pp. 35-36.

Catastrophic releases of air pollution from these types of accidents were not considered in 
the DEIR. Rather, the DEIR relies on the Refinery’s existing Process Safety Management 
program, including the Management of Change (MOC) and Mechanical Integrity (MI) programs, 
to prevent corrosion.  DEIR, p. 3-16.  However, these programs were also in place at Chevron at 
the time of the August 2012 accident discussed above, and  they did not prevent a catastrophic 
accident caused by sulfur creep.  The recent Chevron FEIR incorporated many additional 
mitigation measures to improve these programs,7 which should be required for the Valero Rail 
Project.

Third, the unloading rack, storage tanks and associated fugitive components are major 
sources of the ROG and TAC emissions.  These unload, transport, and store crude oil as 
delivered, before it is blended.  Therefore, the argument that the rail-imported crude is blended 
before it is refined is irrelevant.

5 US Chemical Safety and Hazard Investigation Board, Chevron Richmond Refinery Pipe Rupture and Fire, August 
6, 2012, p.34 ("While Chevron stayed under its established crude unit design basis for total wt. % sulfur of the 
blended feed to the crude unit, the sulfur composition significantly increased over time. This increase in sulfur 
composition likely increased corrosion rates in the 4-sidecut line.").
6 See, for example, K. Turini, J. Turner, A. Chu, and S. Vaidyanathan, Processing Heavy Crudes in Existing 
Refineries.  In: Proceedings of the AIChe Spring Meeting, Chicago, IL, American Institute of Chemical Engineers, 
New York, NY, Available at: http://www.aiche-fpd.org/listing/112.pdf.
7 See, for example, Chevron Refinery Modernization Project, Revisions to Draft EIR Volumes 1& 2, p. 4-40, 
Mitigation Measure 4.13-7h, Available at: http://chevronmodernization.com/project-documents/.
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1. The CBR Project DEIR Must Evaluate the Potential Impacts of the Full Range of 
Crude Oil Types That Could Be Imported

The CBR Project DEIR asserts: “There is no reason to believe that…Valero would be 
more likely to purchase heavy Canadian crudes than any number of other North American crudes 
that are lighter and/or sweeter…”  DEIR, Appx. C.1, p. C.1-1.  The CBR Project DEIR presents 
a table that lists 38 “available North American crudes” that could potentially be imported by the 
proposed rail facilities.  DEIR, Table 3-1.  Of these 38 crudes, 87% or 33 of them, are Canadian 
tar sands crudes and of the tar sands, 15 are “heavy sour” and 5 are “medium sour.”  Canadian 
tar sands crudes are chemically distinct from the current crude slate and thus will result in 
significant impacts that were not analyzed in the CBR Project DEIR.  Fox IS/MND Comments, 
pp. 25-28.  DEIR Table 3-1 is prima facie evidence that tar sands crudes are likely to be in the 
mix of crudes that will be imported by the CBR Project.

Regardless of which of these 38 crudes is selected, the DEIR must analyze the full range 
of resulting impacts, from all of the 38, as the DEIR suggests all or any of them may be refined.  
Impacts would vary greatly between tar sands crudes on the heavy high sulfur end and by 
Bakken crudes on the light sweet end, each end of this range with unique and significant impacts.  
The DEIR does not include impacts from either of these, but rather only an unidentified default 
crude that is not representative of any of the 38.  See Comment III.

2. Blended Weight and Sulfur Content Do Not Determine ROG and TAC Emissions

The CBR Project DEIR argues that “even if Valero were to purchase large amounts of 
heavy sour Canadian crudes as a result of the Project, this would not cause an increase in refinery 
emissions because Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before processing them.”  DEIR, pp. 3-14, 3-24, 4.1-17, C.1-1/2.  This is insufficient 
information to analyze impacts, as noted above, because the weight (API gravity) and sulfur 
content are not the only characteristics of crude oil that determine environmental impacts.  Other 
important factors include volatility, flammability, metal content, ROG speciation profile, the 
specific suit of heavy organic compounds in the crude, and the TAC and sulfur speciation profile 
(i.e., the concentration of individual TAC and sulfur compounds present in the crude).  

Elevated levels of benzene or hydrogen sulfide, for example, cannot be blended out 
because they are emitted from tanks and fugitive components before the crudes reach the mixing 
tanks.  The majority of the toxic TACs and malodorous chemicals are emitted before blending 
occurs, during unloading and from fugitive components along the pipeline and at the storage 
tanks.  Blending by itself does not eliminate them.  

Comment Letter B10

B10-35

B10-36

2.5-225



8

Similarly, elevated metals that end up in coke fugitive particulate emissions cannot be 
blended out.  No matter how much blending is done with relatively less contaminated crudes, a 
significant amount of heavy metals from lower quality rail-imported crude would still remain, 
mostly partitioning to the coke.  Blending also does not remove but only dilutes elevated 
concentrations of high molecular weight organic compounds such asphaltenes and resins that 
require high energy input to break down into marketable products.  Fox IS/MND Comments, 
pp. 4-10.  These characteristics may vary in significant ways among crudes with the same range 
of API gravity and sulfur, resulting in significant environmental impacts.  Fox IS/MND 
Comments, pp. 29-30.

3. Crude Slate Impacts Are Not Part of the Baseline

The CBR Project DEIR indicates that Valero made significant modifications to the 
Refinery between 2004 and 2010.  These modifications are collectively known as the “Valero 
Improvement Project” or VIP.  The City certified the VIP project EIR and approved the VIP 
project in April 2003.  It later certified the VIP EIR addendum in July 2008.  DEIR, p. 3-12.

The CBR Project DEIR argues that crude slate impacts are part of the VIP baseline,  
“[e]ven if refinery emissions were to increase based on Valero’s purchase of heavy sour 
Canadian crudes, any such emissions increases would properly be considered part of the baseline 
because the baseline includes the full scope of operation allowed under existing permits that 
were issued based upon prior CEQA review.”  DEIR, p. C.1-1. The DEIR cites several CEQA 
cases regarding subsequent environmental review for modifications to existing projects.

Setting aside legal considerations, this argument has no technical merits for three reasons.  
First, the scope of operations previously approved did not include any impacts from a crude slate 
change and did not contemplate the crudes listed in DEIR Table 3-1.  Second, the CBR Project 
Project is not a modification of the previously permitted VIP, which underwent CEQA review.  
Third, even assuming the VIP EIR evaluated a crude slate change and the CBR Project is just a 
modification of the VIP, both of which are false, the regulatory framework has changed, 
requiring additional CEQA review.

a. The Scope of the VIP Project Did Not Include Impacts from Crude Slate Change

Even if the CBR Project were simply a modification of the VIP Project, the VIP EIR did 
not evaluate impacts from a crude slate change.  The existence of permits, absent CEQA review 
of the proposed change, is not determinative.

The VIP CEQA documents do not discuss cost-advantaged North American crudes, such 
as those in CBR Project DEIR Table 3-1.  None of these crudes is evaluated, or even identified, 
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in the VIP EIR.  Thus, the impacts of refining these crudes were in no way considered or 
incorporated.  Therefore, the CBR Project DEIR cannot rely on the VIP CEQA review to address 
the impacts of refining any of them.  Rather, the VIP EIR proposed to import heavy sour crudes 
by ship.  The crudes available by ship in 2002 are chemically and physically different from the 
crudes available by rail in 2014, over a decade later.  The oil markets have changed dramatically 
due to the advent of fracking and the development of tar sands, all of which occurred long after 
the VIP EIR analyses were performed.

There are many cost-advantaged, heavy high sulfur crudes that likely were the target of 
the VIP analyses prepared in 2002, such as heavy sour crudes from Ecuador, Venezuela, 
Colombia and Iraq, which were refined at the post-VIP Refinery.  Fox IS/MND Comments, 
Figure 1.  These heavy sour crudes are distinguishable from the crudes that are currently the 
target of the CBR Project, which are tar sands crudes and light sweet crudes with distinct 
physical and chemical characteristics.  DEIR, p. C.2-1.  The crudes that are currently the target 
of the CBR Project (DEIR, Table 3-1) were not available in the marketplace in 2002 when the 
VIP CEQA analysis was performed and thus were not considered in prior CEQA analyses.  The 
differences between the crudes considered in the VIP EIR and those that would be imported by 
the CBR Project are discussed in my July 2013 comments on the IS/MND.

There is no evidence that the VIP was designed to refine, and that the VIP CEQA review 
addressed, the unique impacts of refining any of the cost-advantaged North American crudes 
listed in DEIR Table 3-1.  Further, the lynchpin of the VIP EIR, a new, bigger hydrogen plant to 
allow refining of more heavy sour crude, may not be built as Valero has enough hydrogen to 
meet its current needs.  DEIR, p. 3-12.  This could be due to the availability of hydrogen from 
another source or a change in crude slate to lighter crudes that do not require more hydrogen 
to refine.

Bakken and Bakken blends with tar sands crudes, for example, would fall into this class.  
Further, the rail emissions assume a line haul one-way distance of 1,500 miles (DEIR, p. 4.1-22
and Appx. E.5, pdf 1197), which is consistent with Bakken crudes.  There is no evidence in the 
record that impacts from refining this lighter, sweeter crude were considered in the VIP EIR.  
These impacts are discussed below in Comment I.B.

b. The CBR Project Is a New Project

The City did not treat the CBR Project as a modification of a previously permitted project 
in the IS/MND, but rather as a new project.  Furthermore, even the DEIR refers to the VIP as a
“previous” project. DEIR at 1-4. The characterization of the CBR Project as a modification of 
the VIP Project in the DEIR for baseline purposes improperly characterizes the projects and 
causes the CBR Project DEIR to underestimate or ignore real environmental impacts.  
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c. The Regulatory Framework Has Changed, Requiring Additional CEQA Review

Even if one hypothetically assumed that the VIP EIR evaluated the crude slate switch 
facilitated by the CBR Project,  the regulatory and informational framework within which the 
CBR Project would be developed has changed dramatically, rendering the 2002 analysis 
obsolete.  The City certified the VIP project EIR and approved the VIP project in April 2003.  It 
later certified a VIP EIR addendum in July 2008. DEIR, p. 3-12.  The Addendum incorporated a 
flue gas change related to the Main Stack Scrubber and added an analysis of greenhouse gas 
emissions.  These changes do not affect any of the issues discussed here.8

When the VIP CEQA analysis was performed, none of the cost-advantaged crudes listed 
in Table 3-1 were in the marketplace.  In response to ESA questions, for example, Valero 
responded that the CBR Project “was implemented to take advantage of land-locked North 
American crudes that have recently become available.”  Valero 2013,9 p. 1 (emphasis added).  
As discussed earlier, these crudes are notably different from the current crude slate, in ways that 
are much broader than just sulfur content and weight.  Thus, none of the impacts of refining 
these physically and chemically distinct crudes could have been anticipated and evaluated in 
2002 when the VIP CEQA analysis was performed.  Further, as explained in my comments on 
the IS/MND, the regulatory framework has significantly changed, requiring additional CEQA 
review even if the Project were a modification of a project that had previously undergone CEQA 
review.  Fox IS/MND Comments,  pp. 33-34.

Since the VIP FEIR was certified in 2003, new scientific evidence about the potential 
adverse impacts of air pollutants has become available, and in response, new guidance has been 
published and several federal and state ambient air quality standards have been revised. These 
include:

� The 8-hour state ozone standard was approved by the California Air Resources Board 
(CARB) on April 28, 2005 and became effective on May 17, 2006;

� The U.S. Environmental Protection Agency (EPA) lowered the 24-hour PM2.5 
(particulate matter equal to or smaller than 2.5 micrometers) standard from 65 μg/m3

to 35 μg/m3 in 2006. EPA designated the Bay Area as nonattainment of this PM2.5
standard on October 8, 2009;

� On June 2, 2010, the EPA established a new 1-hour SO2 (sulfur dioxide) standard, 
effective August 23, 2010;

8 Valero Improvement Project, Addendum to VIP EIR, June 2008, Available at: 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/%7B5A35F17D-5E23-404C-8032-6597BE84B5F9%7D.PDF.
9 Valero Responses to: Valero Crude by Rail Project Data Request Number 2, April 2, 2013.
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� The EPA promulgated a new 1-hour NO2 (nitrogen dioxide) standard of 0.1 ppm, 
effective January 22, 2010;

� The EPA issued the greenhouse gas tailoring rule in May 2010, which requires 
controls of GHG emissions not contemplated in the VIP FEIR or the 2008 
Addendum;  

� The CARB has identified lead and vinyl chloride as “toxic air contaminants” with no 
threshold level of exposure below which there are no adverse health effects 
determined;

� The EPA issued a final rule for a national lead standard, rolling 3-month average, on 
October 15, 2008. The Project would increase lead emissions.  Fox IS/MND 
Comments, p. 1, 20;

� Various BAAQMD regulations, including Regulation 2-2 (adopted December 19, 
2012); and

� BAAQMD is currently developing a regional refinery regulation that could require 
additional emission controls.

B. Light Sweet Crudes

Light sweet crudes such as Bakken could be imported by rail and could result in an 
increase in ROG and TAC emissions from storage tanks, pumps, compressors, valves, and 
connectors that were not considered in the IS/MND.  Fox IS/MND Comments, pp. 11, 25-28.
The CBR Project DEIR concedes that “[o]nce the Project is constructed and operational, Valero 
may well purchase large amounts of light sweet North American crudes.  In fact, this is Valero’s 
stated plan.”  DEIR, p. C.2-1.  Elsewhere, the DEIR notes that “[o]nce the Project is complete, 
Valero plans to obtain North American crudes that are, on average, lighter and sweeter than 
Valero’s current feedstocks.  According to Valero, the North American crudes will be ‘Alaskan 
North Slope (ANS) look-alikes or sweeter’ (Valero, 2013).”  DEIR, p. 3-24.  The closest and 
most cost advantaged of light sweet North American crudes listed in Table 3-1 that could be 
blended to be an ANS look-alike is Bakken crude.

An ANS look-alike crude, for example, could be created by blending 55% Bakken and 
45% Western Canadian Select at a cost potentially far less than the ANS market price.  The 
resulting mix has the same API gravity and slightly higher sulfur than ANS, and virtually 
identical distillation yields.10 Both of these crudes are listed as available North American crudes 
in the DEIR.  DEIR, Table 3-1.  See also DEIR, pp. K-16/17.  Alternatively, some of the lighter 
crudes, such as Bakken, could be fed directly to refining units, such as the fluid catalytic 
cracking unit (FCCU), eliminating the need for blending.  Thus, the DEIR must evaluate the 

10 John R. Auers and John Mayes, North American Production Boom Pushes Crude Blending, Oil & Gas Journal, 
May 6, 2013, Available at: http://www.ogj.com/articles/print/volume-111/issue-5/processing/north-american-
production-boom-pushes.html.
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impacts of importing by rail and processing both Bakken and tar sands crudes, which span the 
range of likely impacts.

1. Bakken Crudes Have Properties That Will Result in Significant Impacts Not 
Evaluated in the DEIR

The DEIR makes the same arguments as to weight and sulfur content as previously made 
with respect to heavy sour crudes.  The DEIR asserts that refining 70,000 bbl/day of light sweet 
crude would not cause an increase in ROG emissions because:  “(a) Valero must blend crude 
feedstocks to a narrow range of weight and sulfur content before processing them, and (b) 
therefore, the average weight and sulfur content of crudes delivered to the Refinery will remain 
the same.  In other words, any deliveries of light North American crudes by rail would simply 
replace the delivery of other light crudes by ship.”  DEIR, p. C.2-1.  This is wrong for two 
principal reasons.

First, this is wrong because most of the ROG and TACs are emitted before the crudes are 
blended, from the rail cars, unloading, pipeline fugitive components (valves, pumps, connectors), 
and crude storage tanks.  According to the Project description, two unit trains, each potentially 
carrying Bakken crude oil, would be unloading within a 24-hour period.  DEIR, p.  3-22. This 
would result in an increase in daily ROG and TAC emissions, regardless of blending 
downstream to meet ANS-lookalike quality.

Second, this is wrong because all light sweet crudes are not created equal.  The average 
weight (API gravity) and amount of sulfur in light sweet crudes do not determine the amount of 
ROG and TACs that will be emitted from Refinery tanks, pumps, compressors, valves, and 
connectors.  The DEIR is correct when it asserts that “there is no relationship between the weight 
of a particular crude oil and the amount of fugitive emissions released from equipment 
containing that crude oil.”  DEIR, p. C.2-1.  See also Figure 1.

The amount of ROG and TAC emissions is determined by the “volatility” of the crude 
and the concentration of TACs within the crude, not by its weight or sulfur content.  The 
volatility can vary widely for “light sweet crudes,” independent of weight and sulfur content.  
Processing in the oil fields, in particular, significantly affects volatility of shipped crudes, as 
discussed below.  Bakken crudes, which are likely to be imported by the CBR Project, have 
uniquely elevated volatility, which has led to many spectacular accidents, such as those that 
occurred at Lac-Mégantic11; Casselton, North Dakota12; Alabama13; and more recently, 
Lynchburg, Virginia.14

11 NTSB, Safety Recommendation In reply refer to: R-14-4 through -6; January 21, 2014. Available at: 
http://www.ntsb.gov/doclib/recletters/2014/R-14-004-006.pdf.
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Volatility is measured in pounds per square inch (psi) and is typically reported as Reid 
Vapor Pressure (RVP).15 Vapor pressure is an indirect measure of the evaporation rate of
volatile compounds in the crude oil, with higher vapor pressures indicating greater losses from 
evaporation.  The DEIR neglected to disclose the well-known relationship between the vapor 
pressure of a crude and the amount of emissions released from equipment containing the crude,16

which is incorporated into the EPA TANK 4.0.9d model, universally used to estimate ROG and 
TAC emissions from tanks, including in the DEIR for this Project.  

The CBR Project would facilitate the import of Bakken crudes, which have uniquely 
elevated vapor pressures compared to the light sweet crudes they would replace.  As discussed 
elsewhere in these comments, most of the imported crude that would be replaced is Alaska North 
Slope (ANS) crude (API gravity = 31.6o, S = 0.96%) and similar or heavier foreign imports.  The 
ANS crude has a Reid Vapor Pressure (RVP) of 6.3 psi.17 Most foreign imports have an even 
lower RVP.  In comparison, Bakken crudes (API gravity = 38-40o, S = 0.2%), the most likely 
replacement, have a RVP of up to 15.5 psi.18 Thus, replacing ANS and foreign imports with 
Bakken would increase ROG and TAC emissions from tanks and fugitive sources by up to a 
factor of 2.5.  The TAC emissions would increase even more as the concentration of TACs in the 
Table 3-1 crudes are much higher than in the current crude slate.

The volatility and TAC speciation information required to evaluate this crude switch, 
from ANS, to an ANS-look alike based on a Bakken blend, is completely absent from the DEIR.  
Vapor pressure and crude TAC speciation information are not confidential and are routinely 

12 NTSB, Preliminary Report; DCA14MR004, 2014. Available at: 
https://www.ntsb.gov/doclib/reports/2014/Casselton_ND_Preliminary.pdf.
13 Karlamangla, Soumya, “Train in Alabama oil spill was carrying 2.7 million gallons of crude.” Los Angeles Times,
http://articles.latimes.com/2013/nov/09/nation/la-na-nn-train-crash-alabama-oil-20131109, November 9, 2013.
14 Los Angeles Times, May 1 2014, http://www.latimes.com/nation/nationnow/la-na-nn-ntsb-investigation-fiery-
crude-oil-train-derailment-virginia-20140501-story.html.
15 Measured by American Society for Testing and Materials Method ASTM D323-08, Standard Test Method for 
Vapor Pressure of Petroleum Products (Reid Method) is used to determine the vapor pressure at 100 F with initial 
boiling point above 32 F.
16 See AP-42, Section 7.1: Organic Liquid Storage Tanks.
17 ExxonMobil Refining and Supply Company, ANS11U, Available at:
http://www.exxonmobil.com/crudeoil/about_crudes_ans.aspx and 
http://www.exxonmobil.com/crudeoil/download/ans11u.pdf.
18 Classification and Hazard Communication Provisions for Crude Oil – Bakken Crude Oil Data, June 13, 2014, 
Available at: http://www.unece.org/fileadmin/DAM/trans/doc/2014/dgac10c3/UN-SCETDG-45-INF26e.pdf;
Dangerous Goods Transport Consulting, Inc., A Survey of Bakken Crude Oil Characteristics Assembled for the U.S. 
Department of Transportation, Submitted by American Fuel & Petrochemical Manufacturers, May 14, 2014, pp. 5, 
19, Available for download from: https://www.afpm.org;

North Dakota Petroleum Council, Bakken Crude Quality Assurance Study, Available at: 
http://www.ndoil.org/image/cache/Summary_2.pdf;
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included in public documents to support tank and fugitive emission calculations.  Further, crude 
assay data is widely reported.19 See, for example, the Tesoro Vancouver Application.20

The DEIR offers irrelevant information to support its theory, arguing that “the amount of 
fugitive emissions from a piece of equipment is a function of the mechanical integrity of the 
equipment and the pressure applied to its contents.  The weight of the crude oil is not a factor.”  
DEIR, p. C.2-2.  While this is partially correct, in that the design of the equipment and the 
pressure exerted by the contained crude oil on this design are important factors that determine 
the amount of emissions during routine operations, it fails to acknowledge other key factors such 
as RVP and TAC concentrations in the crude discussed above.  The DEIR must evaluate the 
foreseeable scenarios of both light sweet crude, including Bakken, and heavy sour crude, 
including tar sands.

The foreseeable switch from ANS and other current components of Valero’s crude slate 
to a Bakken crude or a Bakken-tar sands mix, included in DEIR Table 3-1, is a feedstock change 
that should have been explicitly identified and evaluated in the DEIR.  These new crudes are 
chemically and physically different from the current crude slate and the crude slate evaluated in 
the VIP EIR in ways that are not captured by exclusive consideration of crude slate sulfur 
content and API gravity.  These differences will result in significant impacts not evaluated or 
disclosed in the CBR Project DEIR.  

Bakken crudes have unique chemical and physical characteristics that distinguish them 
from currently refined crudes and which would result in significant environmental impacts not 
identified in the DEIR, including significant risk of upset, air quality, odor, and public health 
impacts.  These unique characteristics include high volatility, flammability,21 and elevated 
concentrations of TACs and ROG.  

The amount of TACs and ROG released from storage tanks and fugitive components 
depends upon the vapor pressure of the crude oil.  Bakken crude oils are the most volatile of the 

19 Jeff Thompson, Public Crude Assay Websites, February 24, 2011. http://www.coqa-inc.org/docs/default-
source/meeting-presentations/20110224_Thompson_Jeff.pdf.
20 Tesoro Savage, Application for Site Certification Agreement (Vancouver Application), vol. 1, August 29, 2013, 
Available at: http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-
01%20Volume%20I/EFSEC%202013-01%20-%20Compiled%20PDF%20Volume%20I.pdf and vol. 2, Available 
at: http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.
21 Flammable crude oils will ignite when they are mixed with air in certain concentration ranges.  The lowest 
temperature at which they produce sufficient vapor to support combustion is called the “flash point”.
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crudes listed in DEIR Table 3-1.  Crude oil data collected by Capline Pipeline, which tested 
crudes from 86 locations world-wide for vapor pressure, found the following:22

“[l]ight, sweet oil from the Bakken Shale had a far higher vapor pressure – making it 
much more likely to throw off combustible gases – than crude from dozens of other 
locations… According to the data, oil from North Dakota and the Eagle Ford Shale in 
Texas had vapor-pressure readings of over 8 pounds per square inch, although Bakken 
readings reached as high as 9.7 PSI.  U.S. refiner Tesoro Corp., a major transporter of 
Bakken crude to the West Coast, said it regularly has received oil from North Dakota 
with even more volatile pressure readings – up to 12 PSI.  By comparison, Louisiana 
Light Sweet from the Gulf of Mexico, had vapor pressure of 3.33 PSI, according to the 
Capline data.”  

This data,  summarized in Figure 1, shows that “light” crude oils vary substantially in 
vapor pressure and thus would have a wide range of environmental impacts when stored and 
transported.  The more volatile the crude, the higher the ROG, TACs, and methane (a potent 
greenhouse gas) emissions, the higher the flammability, and the greater the potential 
consequences in the event of an accident.  Thus, the DEIR’s assertions that there will be no 
increase in ROG and TACs as lights will replace lights is simply inaccurate. 

Figure 2: Volatility (psi) of Some Commonly Refined Crude Oils

Source: Wall Street Journal, February 23, 2014

22 Russell Gold, Analysis of Crude From North Dakota Raises Further Questions About Rail Transportation, Wall 
Street Journal, February 23, 2014.
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Other data, summarized by American Fuel & Petrochemical Manufacturers23 indicate 
that the RVP of Bakken crude oil can be substantially higher than the value reported based on 
Capline Pipeline data.  A study of Bakken crudes involved in the Lac-Mégantic accident by the 
Transportation Safety Board of Canada (TSBC) 24 concluded that the volatility and flammability 
of Bakken crudes were more similar to gasoline than to crude oil, distinguishing Bakken crudes 
from conventional crude oils. 

Figure 3

Source: Dangerous Goods Transport Consulting, Inc., 2014

Bakken and other light crude oils taken straight from the well typically contain large 
amounts of natural gas liquids (NGLs), known as light ends or condensate. 25 These include C2 
to C5 hydrocarbons: methane, propane, butane, ethane, and pentane.  These are the components
most likely to volatilize, burn, or explode in an accident.  These light ends have the effect of 
increasing a crude’s vapor pressure, lowering its flash point and lowering its initial boiling point, 
all of which result in increased environmental risks.  These are called “live” crude oils.  The high 
concentration of light ends makes them highly flammable, more likely to form fire balls and 

23 Dangerous Goods Transport Consulting, Inc., 2014, North Dakota Petroleum Council.
24 Transportation Safety Board of Canada, TSB Laboratory Report LP148/2013 (TSBC 2013), Available at: 
http://www.bst-tsb.gc.ca/eng/lab/rail/2013/lp1482013/LP1482013.asp.

25 Dangerous Goods Transport Consulting, Inc., 2014, 
https://www.afpm.org/WorkArea/DownloadAsset.aspx?id=4229.

Comment Letter B10

B10-42
cont.

17

boiling liquid expanding vapor explosions (BLEVES) in accidents.  The failure to recognize this 
resulted in a significant underestimate of ROG and TAC emissions and hazards in the CBR 
Project DEIR.

In most petroleum-producing regions, light ends are removed before they are shipped 
using a stabilizer—a tall, cylindrical tower that uses heat to separate the light ends, which are 
then condensed and sent to a fractionator for processing.  Crude stabilizers and NGL pipelines to 
send the recovered NGLs to market are ubiquitous in oil fields that produce light crude oils as 
crude pipeline specifications set pressure limits that force stripping of the NGLs.  However, in 
the Bakken fields, this infrastructure is rare and most Bakken crude that is shipped by rail is 
shipped live.  This distinguishes it from other light crudes, which are shipped dry, e.g., Eagle 
Ford crudes in Texas, where oil field infrastructure exists to process it and most of it is shipped 
by pipeline, which requires that NGLs be stripped.26

Other crudes that Bakken would replace, such as ANS, are hard to ignite because they do 
not have as much combustible light ends.  Most light crudes, including the imported foreign 
crudes currently processed, are stabilized.  These stabilized crudes will not actively boil at 
ambient temperature and can be more safely shipped, stored, and refined.  Thus, while “light” 
crude may replace other types of “light” crude, there are major differences in composition that 
affect environmental impacts.  The CBR Project DEIR does not impose any condition(s) that 
require that NGLs be removed from received crudes to mitigate these impacts.  Thus, analyses 
must assume that they will be present.

In addition, Bakken crudes, when blended with heavy crudes to meet crude slate 
requirements, have resulted in many refinery operating issues, which increase emissions.  These 
include fouling of the cold preheat train; desalter upsets; and fouling of hot preheater exchangers 
and furnaces; as well as corrosion.27 These operating problems increase emissions.  These 
operating problems and attendant emission increases were not disclosed in the CBR 
Project DEIR.

2. Crude Slate Impacts Are Not Part of the Baseline

The DEIR next asserts that “[e]ven if VOC emissions were to increase based on Valero’s 
purchase of light North American crudes, any such emissions increases would properly be 
considered part of the baseline because the baseline includes the full scope of operations allowed 
under existing permits that were issued based upon prior CEQA review.”  DEIR, p. C.2-1.

26 ‘Degassing’ North Dakota Crude Oil Before Shipping Among Safety Ideas, Insurance Journal, May 14, 2014, 
Available at: http://www.insurancejournal.com/news/national/2014/05/14/329095.htm.
27 Innovative Solutions for Processing Shale Oils, Hydrocarbon Processing, 7/10/2013, 
http://www.hydrocarbonprocessing.com/Article/3223989/Innovative-solutions-for-processing-shale-oils.html.
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Elsewhere, the DEIR asserts, “Finally, even if one assumed that Valero will purchase 
70,000 barrels per day of light sweet North American crude, and the crudes delivered and 
processed became substantially lighter, any resulting increase in emissions would be within the 
baseline for operational air quality impact.”  This is supported by citing the same suite of CEQA 
cases relied on for the parallel argument with respect to heavy sour crudes discussed above.
DEIR, p. C.2-2.  The response to this argument around heavy sour crudes applies equally here 
and is incorporated by reference.

The baseline argument for light sweet crudes goes a step further than for heavy sour 
crudes, arguing that “Valero holds permits for all of the Refinery’s process equipment… The 
City and the BAAQMD issued these permits based on the environmental impact report (EIR) for 
the Valero Improvement Project (VIP) prepared and certified by the City in 2003.  The baseline 
includes the full scope of operations allowed under these permits.  In particular, the baseline 
includes the permitted operation of the Refinery’s eight crude oil storage tanks (storage tanks 
S-57 through S-62, S-1047, and S-1048).  In connection with the VIP, the BAAQMD issued 
permits based on the City’s EIR.”  DEIR, p. C.2-3.

This mischaracterizes the VIP EIR and the permits for the subject tanks.  The VIP EIR 
evaluated only the two new storage tanks (VIP DEIR, p. 3-51) and the increase in ROG 
emissions from several other unidentified tanks up to a 5 ton/year increase in ROG relative to a 
3-year baseline, based on a vapor pressure of 5 psi.28 VIP DEIR, Table 4.2-9.  The CBR Project 
would facilitate an additional increase in ROG and TAC emissions from these tanks  over the 
same 3-year baseline, due to an increase in the vapor pressure of the stored crude oils and higher 
amounts of TACs in the rail-imported crudes.  Thus, the VIP EIR did not evaluate the full scope 
of the ROG and TAC emissions that would occur as a result of the CBR Project.

In addition, the VIP EIR analyzed the TAC emissions from these tanks.  These emissions 
were based on a speciation profile that assumes far less toxic air contaminants than would be 
present in the crudes listed in the CBR Project.  DEIR Table 3-1.  For example, the VIP EIR 
calculations assumed that benzene would be present in the crudes stored in new Tanks 1707 and 
1708 at 0.009 weight percent (wt.%).29 The benzene content of the suite of tar sands crudes 
listed in DEIR Table 3-1 are substantially higher than 0.009 wt.%, ranging from 0.02 wt.% to 

28 The BAAQMD Permit Handbook in Chapter 3.1 refers to U.S. EPA’s AP-42 guidelines, Chapter 5.2, in which a 
default RVP for crude oil is listed as 5 psi, though it is noted that RVP of crude oils can range from less than 1 up to 
10 psi. See: http://hank.baaqmd.gov/pmt/handbook/rev02/PH_00_05_03_01.pdf and
http://www.epa.gov/ttnchie1/ap42/.
29 The benzene concentration assumed in the storage tanks is calculated from post-VIP ROG emissions of 193 ton/yr 
(VIP DEIR, Table 4.2-9) and the post-VIP benzene emissions of 33.93 lb/yr (VIP DEIR, Table 4.7-6) as: 
100x[33.93 lb/yr/(193 ton/yr)(2000 lb/ton)] = 0.009 wt%. 
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0.81 wt.%,30 or over 2 to 90 times higher.  Similarly, Material Safety Data Sheets (MSDSs) 
submitted by others seeking to import similar cost-advantaged North American crudes, including 
Bakken, indicate benzene concentrations up to 7 wt.%,31 with Bakken crudes generally having 
the highest concentrations of benzene among all those evaluated. Benzene is a known human 
carcinogen. Human exposure to benzene has been associated with a range of acute and long-
term adverse health effects and diseases, including cancer and adverse hematological, 
reproductive and development effects.32

The CBR Project DEIR incorrectly asserts that “even if the Project were to cause an 
increase in ROG emissions from storage tanks, any such increase would be considered part of the 
baseline conditions.”  DEIR, p. C.2-3.   The CEQA baseline is not determined by permit 
conditions, but rather by actual conditions.  The full scope of tank operations, i.e., storing crude 
oils that have much higher vapor pressures and concentrations of TACs than existed in the 
market place at the time of the 2002 VIP CEQA review, were never subject to CEQA review and 
must be evaluated in the instant case.

II. THE DEIR UNDERESTIMATED ROG EMISSIONS 

The DEIR estimated that the Project would result in a net decrease in ROG emissions of 
1.61 ton/yr, as summarized in Table 1.  DEIR, Table 4.1-5.

Table 1: Annual and Daily Net Operational ROG Emissions

Source
ROG*
(ton/yr)

ROG**
(lb/day)

Unloading Rack & Pipeline Fugitive Components 1.88 10.30
Locomotives 1.70 9.32
Marine Vessels (Displaced Baseline) -5.18 -28.38
Total Net Emissions -1.61 -8.77

* Source: DEIR Table 4.1-5
** Calculated as (ton/year)(2000 lbs/ton)/(365 days/year)

30 www.crudemonitor.ca. Concentrations reported in volume % (v/v) in this source were converted to weight % by 
dividing by the ratio of compound density in kg/m3 at 25 C (benzene =876.5 kg/m3) to crude oil density in kg/m3,
based on the most recent sample, as of June 27, 2014. 
31 TSBC 2013; Tesoro Savage, Application for Site Certification Agreement, vol. 2, Appendix G: Material Safety 
Data Sheets for Enbridge Bakken (n-hexane = 11%); sour heavy crude oil (benzene = 7%; toluene = 7%; 
ethylbenzene = 7%; xylene = 7%); sweet heavy crude oil (toluene = 7%); light sweet crude oil (benzene = 7%; 
toluene = 7%; ethylbenzene = 7%; xylene = 7%), August 29, 2013, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.
32 CARB, Report to the Scientific Review Panel on Benzene, Prepared by the Staffs of The Air Resources Board and 
The Department of Health Services, November 27, 1984, Available at: 
http://www.arb.ca.gov/toxics/id/summary/benzene.pdf; Chronic Toxicity Summary: Benzene, Available at: 
http://www.oehha.org/air/chronic_rels/pdf/71432.pdf; World Health Organization, Exposure to Benzene: A Major 
Public Health Concern, Available at: http://www.who.int/ipcs/features/benzene.pdf.
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The DEIR underestimated ROG emissions as it excluded many sources of ROG 
emissions from the Project, discussed below.  The increase in ROG emissions is significant 
when these omissions are cured.

A. Decrease In Ship Emissions Are Not Real Or Enforceable

The ROG emissions in Table 1 assume marine vessel emissions would be reduced by 
5.18 ton/yr, by eliminating 73 vessel trips (70,000 bbl/day x 365 day/350,000 bbl/vessel).  DEIR, 
p. 4.1-16.  The DEIR asserts that “[c]rude oil delivered to the Refinery by tank car would not 
displace crude oil delivered to the Refinery by pipeline.”  DEIR, p. ES-3, 1-1.

However, it is well known that San Joaquin Valley crude oil production is declining.33

The nearby Shell Oil Refinery in Martinez, for example, recently increased crude storage 
capacity to substitute imported crude oil by marine vessel “for diminishing San Joaquin Valley 
crude by pipeline.”  DEIR, Table 5-1.  ESA expressed concern that ship deliveries could increase 
in the future to replace diminishing supplies of crude oil available by pipeline.  Valero 2013, 
Data Request No. 2, Item 1.34 Further, the BAAQMD Statement of Basis for the VIP Project 
states: “Valero anticipates the possibility that crude may no longer be brought in by pipeline. 
This could result from a problem with the pipeline, or a change in the cost of crude that makes 
pipeline supply no longer economical.”35 Thus, it is entirely possible, especially in the absence 
of any enforceable conditions of approval, that the Project would not decrease marine deliveries 
to the extent claimed in the DEIR.

The DEIR must be modified to include clearly stated and enforceable provisions to assure 
that any increase in ROG and TAC emissions from importing crude by rail rather than by marine 
vessel or pipeline are fully offset by reductions in ship emissions and that the reductions are 
achieved in practice.  These conditions should include requirements to test, record, and report to 
the City the RVP of all crude oil delivered by ship, rail, and pipeline and source testing of 
representative ship and locomotive emissions to assure the reductions are achieved.

B. Storage Tanks ROG and TAC Emissions Were Omitted

The DEIR did not adequately quantify emissions from the tanks that would store the 
crude oil delivered by rail.  The emissions from floating-roof tanks include: tank breathing losses 

33 California Energy Commission, Margaret Sheridan, California Crude Oil Production and Imports, April 2006, 
Available at: http://www.energy.ca.gov/2006publications/CEC-600-2006-006/CEC-600-2006-006.PDF.
34 Valero Responses to: Valero Crude by Rail Project Data Request Number 2, April 2, 2013.
35 http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/B2626/B2626_2010-
05_renewal_03.ashx?la=en.

Comment Letter B10

B10-44
cont.

B10-45

B10-46

21

(the sum of rim seal losses, withdrawal losses, deck fitting losses, and deck seam losses 
estimated by the EPA model TANKS 4.0.9d) and roof landing losses.

1. Significant Tank Breathing Losses Were Omitted 

Tank breathing losses are estimated using the EPA model: TANKS 4.0.9d.  The CBR 
Project DEIR did not include any emissions from the tanks that would store the rail-imported 
crude.

The CBR Project DEIR describes the Project as replacing 70,000 bbl/day of crude oil 
delivered by ship with 70,000 bbl/day of crude oil delivered by train.  The CBR Project DEIR 
fails to consider what happens to the crude oil after it is transferred from the rail cars through a 
new pipeline.  DEIR, Sec. 3.2.  It simply states that the contents of each tank car will be pumped 
“into storage tankage located in the Refinery’s crude oil storage tank field.”  DEIR, p. 3-20.  This 
crude oil will be stored in existing storage tanks.  As the imported crude oil will have a higher 
vapor pressure than current crude oils stored in these tanks, ROG and TAC emissions from the 
tanks will increase.  The VIP EIR did not evaluate these emission increases.  The CBR Project 
DEIR also does not include these ROG and TAC emissions.

The Project described in the IS/MND included transferring crude oil from rail cars into 
existing external floating roof tank 1776.  This required changing the service of this tank from jet 
fuel and other refinery products to crude oil.  The ROG emissions were estimated with the EPA 
TANKS 4.0.9d model for a throughput of 70,000 bbl/day and a crude oil RVP of 9.4 psi.  The 
resulting ROG emissions were 39.3 lb/day and 7.18 ton/yr.  The net ROG emission increase, 
relative to December 2009 through November 2012 baseline, was 23.7 lb/day and 4.33 ton/yr.  
DEIR, Appx. E.3 (2/13 Application, Table 3-2).  The supporting calculations for these emission 
increases (in Appendix B to the February 2013 Application, provided in DEIR, Appx. E.3,
Attachments B-1 and B-2) were withheld from the DEIR as confidential business 
information (CBI).  

The Project was modified in November 2013 to replace Tank 1776 with Tanks 1701
through 1708 (S-57 through S-62).  These are existing external floating roof tanks that are 
currently permitted to store crude oil and have historically stored crude oil delivered by both ship 
and pipeline.  DEIR, Appx. E.4 (11/13 Application, p. 6).  Thus, the baseline emissions from 
these tanks include both San Joaquin Valley crudes and ANS and other ship-imported crudes.  
These tanks are not in the Title V permit for the Valero Refinery, but rather in the Title V Permit 
for NuStar Logistics, L.P., Facility B5574.  The November 2013 Application incorrectly asserts 
that these tanks are neither altered nor modified sources and thus are not subject to Authority to 
Construct and New Source Review requirements for the CBR Project.  DEIR, Appx. E.4 (11/13 
Application, p. 7).  The November 2013 Application at p. 7 (DEIR, Appx. E.4) asserts:
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“Changes in material stored. The tanks are currently permitted to store crude oil received 
by marine vessels and pipeline. With the implementation of this project, the tanks will 
continue to store crude oil. The crude oil will be received from rail cars, as well as from 
marine vessels and pipeline. Tanks 1701 through 1706 have historically stored crude oil 
delivered by ships and pipeline. Tanks 1707 and 1708 were recently constructed and were 
permitted under NSR to store crude oil. These tanks currently comply with all the 
requirements in Regulation 8, Rule 5, and associated permit conditions.”

Similarly, the DEIR argues (DEIR, p. 4.1-17):

“Nor would the Project cause any emissions increases from storage tanks.  Currently, the 
Refinery stores crude oil delivered by ship and pipeline in eight existing storage tanks 
numbered 1701 through 1708.  Crude oil delivered by rail would be stored in the same 
tanks.  The tanks would not be modified, and would continue to be subject to the same 
throughput limit and other permit conditions.”

Thus, the DEIR does not include any ROG or TAC emissions from these tanks.  
However, this assertion is invalid, as explained above.  The basis of this argument is that “Valero 
must blend crude feedstocks to a narrow range of weight and sulfur content before they can be 
processed into marketable products.  Because the crude oil blends cannot become significantly 
heavier or lighter, nor contain significantly more sulfur, there would be no increase in processing 
emissions.”  DEIR, p. 4.1.17.  This is immaterial as to ROG and TAC emissions because they do 
not depend on weight and sulfur content of the crude, but rather on vapor pressure and TAC 
speciation of the crude.  These are not related to the gravity or sulfur content of the crude oil. 

The ROG and TAC emissions from the receiving storage tanks would increase if 
70,000 bbl/day of ship-imported or pipeline-imported crude were replaced with 70,000 bbl/day 
of rail-imported crude.  The DEIR is deficient for failing to include any estimate of these 
emission increases and for withholding all information required to estimate these emissions, 
information that is never classified as CBI in public documents—vapor pressures, tank 
characteristics, baseline emissions, etc.

An approximate estimate of the increase in daily ROG emissions can be made from the 
previously reported daily ROG emissions for Tank 1776.  The IS/MND estimated daily ROG 
emissions of 39.3 lb/day for a 70,000 bbl/day throughput of crude with an RVP of 9.4 psi.  The 
RVP of the baseline crude in the seven storage tanks that would be used is unknown.  However, 
the DEIR indicates that it is either San Joaquin Valley crude (pipeline) or Alaska North Slope 
lookalikes.
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First, assuming the baseline crude has an RVP equal to that for Alaska North Slope 
crude, or 6.3 psi,36 the baseline ROG emissions for 70,000 bbl/day would be 26.3 lb/day.37 The 
increase in ROG emissions, from storing 70,000 bbl/day of Bakken crude in the same tank(s), 
assuming the reported upper-bound vapor pressure for Bakken crude (15.5 psi)38 would be 
64.8 lb/day.39 Thus, the net increase in ROG emissions from replacing 70,000 bbl/day of ship-
imported ANS with 70,000 bbl/day of rail-imported Bakken is 38.5 lb/day (64.8 - 26.3 = 38.5).  
The corresponding net increase in annual emissions would be 7.0 ton/year40 if all of the rail-
imported crude were Bakken.  This is a reasonably foreseeable scenario as crudes required to 
blend 100% Bakken to an ANS-lookalike crude could be imported by marine vessel

Second, assuming the baseline crude has an RVP equal to that of San Joaquin Valley 
crude or other similar heavy sour crudes, 0.04 psi,41 the baseline ROG emissions for 70,000 
bbl/day would be 0.2 lb/day.42 As detailed above, the increase in ROG emissions, from storing 
70,000 bbl/day of Bakken crude in the same tank(s), assuming the reported upper-bound vapor 
pressure for Bakken crude (15.5 psi)43 would be 64.8 lb/day.44 Thus, the net increase in ROG 
emissions from replacing 70,000 bbl/day of pipeline-imported San Joaquin Valley or other 
similar heavy sour crudes with 70,000 bbl/day of rail-imported Bakken is 64.6 lb/day (64.8 - 0.2
= 64.6).  The corresponding net increase in annual emissions would be 11.8 ton/year if all of the 
rail-imported crude were Bakken.  This is a reasonably foreseeable scenario as crudes required to 
blend 100% Bakken to an ANS-lookalike could be imported by marine vessel.

The resulting daily net increase in ROG emissions for a San Joaquin Valley or other 
similar heavy crude baseline, but otherwise assuming all of the CBR Project DEIR’s emissions, 
is 56 lb/day, as shown in Table 2.  This increase in ROG emissions is significant, as it exceeds 

36 ExxonMobil Refining and Supply Company, ANS11U, Available at:
http://www.exxonmobil.com/crudeoil/about_crudes_ans.aspx and 
http://www.exxonmobil.com/crudeoil/download/ans11u.pdf.
37 Baseline ROG emissions from storage of 70,000 bbl/day of ANS in one or more of existing tanks 1701 - 1708 = 
(39.3 lb/day) (6.3 psi/9.4 psi) = 26.3 lb/day.
38 Classification and Hazard Communication Provisions for Crude Oil – Bakken Crude Oil Data, June 13, 2014.
39 Increase in POC emissions from storing 70,000 bbl/day of Bakken crude in one or more of existing tanks 1701-
1708 = (39.3 lb/day)(15.5 psi/9.4 psi) = 64.8 lb/day.
40 Increase in annual emissions = (38.5 lb/day)(365 days/year)/(2000 lb/ton) = 7.02 ton/yr.
41 Emission Calculation Protocol for Oil Production Tanks, September 1, 2000.
42 Baseline ROG emissions from storage of 70,000 bbl/day of ANS in one or more of existing tanks 1701 - 1708 = 
(39.3 lb/day) (0.04 psi/9.4 psi) = 0.17 lb/day.
43 Classification and Hazard Communication Provisions for Crude Oil – Bakken Crude Oil Data, June 13, 2014.
44 Increase in ROG emissions from storing 70,000 bbl/day of Bakken crude in one or more of existing tanks 1701 -
1708 = (39.3 lb/day)(15.5 psi/9.4 psi) = 64.8 lb/day.
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the BAAQMD CEQA significance threshold45 of 54 lb/day and triggers New Source Review 
thresholds that require Best Available Control Technology.  This is a significant impact that was 
not disclosed in the DEIR.  The total Project increase would be even greater than the emissions 
in Table 2, which do not include ROG increases from other omitted sources, discussed below.

Table 2: Revised Annual and Daily Net Operational ROG Emissions
San Joaquin Valley Crude Baseline

Source
ROG

(ton/year)
ROG

(lb/day)
Unloading Rack & Pipeline Fugitive Components 1.88 10.30
Locomotives 1.70 9.32
Storage Tank (SJV Crude Baseline) 11.79 64.60
Marine Vessels (Displaced Baseline) -5.18 -28.38
Total Net Emissions 10.19 55.83
BAAQMD CEQA Significance Threshold 10 54
Significant? YES YES

The increase in ROG emissions in Table 2 would be accompanied by an increase in TAC 
emissions, which are estimated by multiplying the ROG emission increase by the weight percent 
of each TAC in the ROG emissions (i.e., the TAC speciation profile).  The contribution of TAC 
emissions from these tanks were not included in the DEIR's health risk assessment, which only 
evaluated diesel particulate matter and PM2.5.  

Because the Project would result in significant ROG emissions, the lead agency is 
required to examine the impact of the increase in localized ROG emissions on ambient air 
quality and the local community and identify mitigation that is capable of reducing or 
eliminating these impacts to below a level of significance.  To mitigate the Project’s significant 
ROG emissions, the City should consider feasible mitigation measures such as the use of zero-
leak fugitive components; use of geodesic domes on external floating roof tanks, which are 
commonly used on tanks that store RVP 11 crude oils; cable-suspended, full-contact floating 
roofs; and the use geodesic domes on the existing fixed roof tanks.46

45 BAAQMD Proposed Air Quality CEQA Thresholds of Significance, May 3, 2010, Available at: 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/Summary_Table_Proposed_BAAQM
D_CEQA_Thresholds_May_3_2010.ashx?la=en.
46 See, e.g., Phillips 66 Los Angeles Refinery Carson Plant – Crude Oil Storage Capacity Project, September 6, 
2013, Draft Negative Declaration (Carson Neg. Dec.), Available at: 
https://www.aqmd.gov/CEQA/documents/2013/nonaqmd/Draft_ND_Phillips_66_Crude_Storage.pdf and City of 
Richmond, Chevron Refinery Modernization Project DEIR (Chevron DEIR), Chapter 4.3, pp. 4.3-92, Available at: 
http://chevronmodernization.com/wp-content/uploads/2014/03/4.3_Air-Quality.pdf.
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2. Roof Landing, Degassing, and Cleaning Emissions Were Omitted

The increase in ROG emissions estimated above is based on an adjustment of a 
calculation in the IS/MND based on EPA’s TANKS 4.0.9d model (TANKS).  However, this 
model only estimates rim seal losses, withdrawal losses, deck fitting losses, and deck seam 
losses.  It does not estimate roof landing losses, inspection losses, or flashing losses.  Thus, it
underestimated tank emissions.  Therefore, the above estimate of the increase in ROG emissions 
in Table 2 is an underestimate.  These additional emissions should be estimated, added to other 
tank emissions, and mitigated when the DEIR is revised.

The Project involves seven existing external floating roof tanks configured to comply 
with BAAQMD Regulation 8-5.  DEIR, p. 3-5.  These tanks are pontoon-type tanks.  DEIR, 
Appx. E.4 (2/13 Application, p. 1-8).  Pontoon tank roofs are supported on legs.  In floating roof 
tanks with leg-supported roofs, the roof floats on the surface of the liquid inside the tank and 
reduces evaporative losses during normal operations. However, when the tank is emptied, the 
roof sits on the legs and is essentially uncontrolled.

The EPA has explained that the TANKS model does not include roof landings, and 
recommended that they be estimated with the equations in AP-42.  In other words, the EPA 
TANKS model estimates evaporative emissions for normal operations only, i.e., it assumes that 
the floating tank roof is always floating.47 However, when a tank is emptied to the point that the 
roof no longer floats on the liquid but lands on deck legs, evaporative losses occur.

After the floating roof is landed and the liquid level in the tank continues to 
drop, a vacuum is created which could cause the floating roof to collapse. To 
prevent damage and to equalize the pressure, a breather vent is actuated. Then, 
a vapor space is formed between the floating roof and the liquid. The breather 
vent remains open until the roof is again floated, so whenever the roof is 
landed, vapor can be lost through this vent.48

These losses are called “roof landing losses.”  

In addition, “degassing and cleaning losses” occur when tanks are drained and degassed 
for inspection and/or cleaning.  These include both roof landing emissions, complete tank 

47 EPA, TANKS Software Frequent Questions, Updated February 2010, Available at:
http://www.epa.gov/ttnchie1/faq/tanksfaq.html. (“How can I estimate emissions from roof landing losses in the 
tanks program? … In November 2006, Section 7.1 of AP42 was updated with subsection 7.1.3.2.2 Roof Landings. 
The TANKS program has not been updated with these new algorithms for internal floating roof tanks. It is based on 
the 1997 version of section 7.1.”).
48 EPA, AP-42, Chapter 7.1 Organic Liquid Storage Tanks, November 2006, Available at: 
http://www.epa.gov/ttn/chief/ap42/ch07/final/c07s01.pdf.
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degassing, and emissions from cleaning out accumulated sludge.  These emissions are essentially 
uncontrolled tank emissions.49

The tank cleaning emissions could be substantially higher for Bakken crudes than for 
other types of crude.  Bakken crudes leave waxy deposits in pipelines and tanks, which require 
more frequent cleaning,50 and thus higher emissions, than the crudes they would replace.  
Environmental impacts from chemical dispersants used to control these waxy deposits in tanks 
and pipelines also should be evaluated.

The EPA recommends methods to estimate emissions from degassing and cleaning and 
roof landing losses.51 The method for estimating emissions depends on the construction of the 
tank, e.g., the flatness of the tank bottom and the position of the withdrawal line (the so-called 
liquid “heel”).  Degassing, cleaning, and roof landing losses continue until the tank is refilled to 
a sufficient level to again float the tank roof.  Total ROG emissions from floating roof tanks 
during a roof landing is the sum of standing idle losses and filling losses.  They can be estimated 
using formulas contained in EPA’s Compilation of Air Pollutant Emission Factors (“AP-42”), 
Chapter 7.1, Organic Liquid Storage Tanks, Section 7.1.3.2.2.  These emissions are routinely 
included in emission inventories.  They are required to be reported, for example, in Texas.52

They are also included in the emission inventory for Tesoro’s Vancouver Terminal, which 
imports similar crudes by rail, and stores them in tanks.53

To reduce emissions from tank breathing losses (Comment II.B.1), degassing, cleaning 
and roof landing losses, the City should require the Applicant to install geodesic domes on the 
tanks that would store rail-imported crudes, thus avoiding emissions from these and other tank 
sources.  

49 See EPA guidance on estimating these emissions at: http://www.epa.gov/ttnchie1/faq/tanksfaq.html#13 .
50 Innovative Solutions for Processing Shale Oils, Hydrocarbon Processing, 7/10/2013, Available at: 
http://www.hydrocarbonprocessing.com/Article/3223989/Innovative-solutions-for-processing-shale-oils.html.
51 “How Can I Estimate Emissions from Degassing and Cleaning Operation During a Tank Turnaround? And How 
Can I Estimate Emissions from Roof Landing Losses in the TANKS Program:?”, Available at: 
http://www.epa.gov/ttnchie1/faq/tanksfaq.html#13 .
52 Memorandum from Dan Eden, Deputy Director, Office of Permitting, Remediation, and Registration; David C. 
Schanbacher, Chief Engineer; and John Steib, Deputy Director, Office of Compliance and Enforcement, Re: Air 
Emissions During Tank Floating Roof Landings, December 5, 2006, Available at: 
http://www.tceq.state.tx.us/assets/public/permitting/air/memos/tank_landing_final.pdf .
53 Tesoro Savage, Application for Site Certification Agreement, Section 5.1.2.1.4, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20I/EFSEC%202013-
01%20-%20Compiled%20PDF%20Volume%20I.pdf .
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Over 10,000 aluminum domes have been installed on petrochemical storage tanks in the 
United States.54 The ExxonMobil Torrance Refinery: “completed the process of covering all 
floating roof tanks with geodesic domes to reduce volatile organic compound (VOCs) emissions 
from facility storage tanks in 2008.  By installing domes on our storage tanks, we’ve reduced our 
VOC emissions from these tanks by 80 percent.  These domes, installed on tanks that are used to 
store gasoline and other similar petroleum-derived materials, help reduce VOC emissions by 
blocking much of the wind that constantly flows across the tank roofs, thus decreasing 
evaporation from these tanks.”55

A crude storage project, recently proposed at the Phillips 66 Los Angeles Carson 
Refinery, required external floating roof tanks with geodesic domes to store crude oil with an 
RVP of 11.56 Carson Neg. Dec. Table 1-1.  The ConocoPhillips Wilmington Refinery added a 
geodesic dome to an existing oil storage tank to satisfy BACT.57 Similarly, Chevron proposes58

to use domes on several existing tanks to mitigate VOC emission increases at its Richmond 
Refinery.59 The U.S. Department of Justice CITGO Consent Decree required a geodesic dome on 
a gasoline storage tank at the Lamont, Texas refinery.60 Further, numerous vendors have 
provided geodesic domes for refinery tanks.61 The crudes that would be stored in the Project
tanks have vapor pressures that are comparable to gasoline (TSBC 2013, Sec. 3.2.7), justifying 
the use of geodesic domes to control tank emissions.

54 M. Doxey and M. Trinidad, Aluminum Geodesic Dome Roof for Both New and Tank Retrofit Projects, Materials 
Forum, v. 30, 2006, Available at: http://www.materialsaustralia.com.au/lib/pdf/
Mats.%20Forum%20page%20164_169.pdf.
55 Torrance Refinery: An Overview of our Environmental and Social Programs, 2010, Available at: 
http://www.exxonmobil.com/NA-English/Files/About_Where_Ref_TorranceReport.pdf.
56 See, e.g., Phillips 66 Los Angeles Refinery Carson Plant – Crude Oil Storage Capacity Project, September 6, 
2013, Table 1-1, Draft Negative Declaration, Available at: https://www.aqmd.gov/CEQA/documents/2013/
nonaqmd/Draft_ND_Phillips_66_Crude_Storage.pdf.
57 SCAQMD Letter to G. Rios, December 4, 2009, Available at:
http://yosemite.epa.gov/r9/air/epss.nsf/e0c49a10c792e06f8825657e007654a3/e97e6a905737c9bd882576cd0064b56
a/$FILE/ATTTOA6X.pdf/ID%20800363%20ConocoPhillips%20Wilmington%20-
%20EPA%20Cover%20Letter%20%20-AN%20501727%20501735%20457557.pdf.
58 City of Richmond, Chevron Refinery Modernization Project, Environmental Impact Report, Volume 1: Draft EIR, 
March 2014 (Chevron DEIR), Available at: http://chevronmodernization.com/project-documents/ .
59 Chevron DEIR, Chapter 4.3.
60 CITGO Petroleum Corp. Clean Air Act Settlement, Available at: http://www2.epa.gov/enforcement/citgo-
petroleum-corporation-clean-air-act-settlement.
61 See, e.g., Aluminum Geodesic Dome, Available at: http://tankaluminumcover.com/Aluminum-Geodesic-Dome;
Larco Storage Tank Equipments, Available at: http://www.larco.fr/aluminum_domes.html; Vacono Dome, 
Available at: http://www.easyfairs.com/uploads/tx_ef/VACONODOME_2014.pdf; United Industries Group, Inc., 
Available at: http://www.thomasnet.com/productsearch/item/
10039789-13068-1008-1008/united-industries-group-inc/geodesic-aluminum-dome-roofs/.
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3. Tank Flashing Emissions Were Omitted 

Most Bakken crudes are transported raw, without stabilization, due to the lack of 
facilities in the oil fields, as discussed elsewhere in these Comments.  Unstabilized or “live” 
crude oils have high concentrations of volatile materials entrained in the bulk crude oil.  Tank 
flashing emissions occur when these crude oils, such as Bakken, are exposed to temperature 
increases or pressure drops.  When this occurs, some of the compounds that are liquids at the 
initial pressure/temperature transform into gases and are released or “flashed” from the liquid.  
These emissions are in addition to working and breathing emissions from tanks and are not 
estimated by the EPA TANKS 4.0.9d model.  These emissions can be calculated using standard 
procedures.62 The DEIR did not mention or calculate these emissions, nor does it include permit 
conditions that would allow only stabilized crude oils to be received.

4. Water Draw Tank Emissions Were Omitted

Crude oil typically contains small amounts of water, which is separated from the crude 
oil and accumulates in the bottom of storage tanks.  This accumulated water, referred to as water 
draw, is typically transferred from the crude oil storage tanks into a smaller water draw surge 
tank for processing prior to disposal.  Over time, a thick layer of crude oil forms in the water 
draw surge tank.  The water draw surge tank and processing of wastewaters from it emit ROG 
and TACs.  The DEIR does not mention water draw, or include emissions from storing or 
processing it, which would increase as the vapor pressure of the stored crude increases, i.e., as 
from a switch from San Joaquin Valley to Bakken crude.

C. Rail Car Unloading Emissions Were Omitted

The Project includes a rail car unloading rack capable of unloading two parallel rows of 
25 crude oil rail cars simultaneously.  DEIR, p. ES-3.  The DEIR does not disclose any emissions 
from the unloading process, while EIRs for other similar facilities such as the proposed Phillips 
66 CBR Project in Santa Maria, report unloading emissions.63

62 See, e.g., calculation methods at: Paul Peacock, Marathon, Bakken Oil Storage Tank Emission Models, March 23, 
2010; TCEQ, Air Permit Reference Guide APDG 5941, Available at: 
http://www.tceq.texas.gov/assets/public/permitting/air/Guidance/NewSourceReview/guidance_flashemission.pdf;
Kansas Dept. of Health & Environment, Available at: 
http://www.kdheks.gov/bar/download/Calculation_Flashing_Losses_Handout.pdf; B. Gidney and S. Pena, Upstream 
Oil and Gas Storage Tank Project Flash Emissions Models Evaluation, July 16, 2009, Available at: 
http://www.bdlaw.com/assets/htmldocuments/TCEQ%20Final%20Report%20Oil%20Gas%20Storage%20Tank%20
Project.pdf .
63 Marine Research Specialists (MRS), Phillips 66 Company Rail Spur Extension Project Public Draft 
Environmental Impact Report and Vertical Coastal Access Assessment, November 2013; p. 2-14, Available at: 
http://www.slocounty.ca.gov/Assets/PL/Santa+Maria+Refinery+Rail+Project/Draft+EIR-
Phillips+66+Rail+Spur+Extension+Project+(November+2013)/Full+EIR+-+Large+File/p66.pdf.
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At Valero, each side of the rack would have 25 unloading stations, which would “bottom-
unload” closed-dome tank cars using 4-inch-diameter hoses, with dry disconnect couplings that 
would connect to a common header between the two sides of the rack (a check valve, connected 
to the top of each tank car via 2-inch-diameter hose would open to allow ambient air to enter 
during unloading and immediately close when unloading is finished).  DEIR, p. 3-2.

A check valve would be installed onto each vent valve on the top of each tank car. The 
vent valve on the top of each tank car would be opened and the accompanying check valve 
would only allow fresh air into each tank car, and would prevent release of hydrocarbon fugitive 
emissions to the atmosphere. At each end car and on approximately every 8 tank cars in the 
25 tank car string, a hose would be connected from the tank car’s vent connection to a separate 
“equalization header.” The equalization header would ensure the vapor spaces above the stored 
liquid crude in the tank cars is equalized between the tank cars.  Individual drain hoses would be 
manually connected to the bottom of each tank car by on-site workers.  The contents of each tank 
car would be drained by gravity into a collection pipe (collection header) and then pumped 
directly into storage tanks.  DEIR, p. 3-21.

A typical rail car unloading system is described differently in the Santa Maria Rail DEIR.  
Santa Maria DEIR, p. 2-14.  In that DEIR, the rail car unloading system consists of an adapter 
unit that connects the rail car to couplings, hoses, valves and piping that connect to a positive 
displacement pump.  Air and crude oil vapors are commonly mixed in with crude oil, from 
loading and evaporation during transit.  These vapors can present an explosion risk for 
downstream equipment and are typically removed with air eliminators.  As the vapors contain 
high concentrations of ROG and TACs, they are typically routed to carbon columns or an 
incinerator to control the emissions.  

The Valero CBR Project DEIR does not mention these vapors, an air eliminator, or 
indicate how they will be controlled.  The Valero CBR Project DEIR only notes that “the 
BAAQMD will consider locomotive emissions and tank car unloading emissions as may be 
caused by the Project.”  DEIR, p. 3-2.  This is not adequate.  If unloading emissions will occur, 
at an air eliminator or other release point, the DEIR should be modified to describe them and to 
quantify them.  If they are not present, the DEIR should explain how the explosion hazard
typically associated with unloading cargos such as Bakken crude will be addressed as it is not 
clear that the air equalization system would eliminate this hazard.

D. Sump Emissions Were Omitted

The unloading facility includes a liquid spill containment sump with the capacity to 
contain the contents of at least one tank car.  DEIR, p.  ES-2.  Crude oil that spills into this sump 
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would release vapors including ROG and TAC emissions.  The DEIR did not include these 
emissions.

E. Rail Car Fugitive Emissions Were Omitted

ROG and TACs will be emitted from rail cars from their point of origin through 
unloading as rail cars are not vapor tight.  The DEIR did not include these emissions.  

The crude oil would be shipped in tank cars, such that the volume of loaded crude oil 
shipped is less than the capacity of the rail car to accommodate expansion during shipping.  This 
volume reduction creates free space at the top of the tank car, which provides space for entrained 
gases to be released from the crude oil64 and emitted to the atmosphere during transit and idling 
in rail yards.65

As rail cars are not vapor tight, these vapors in the head space above the oil are emitted to 
the atmosphere during rail transport and at the unloading terminal.  Further, most Bakken crudes 
are shipped live as discussed earlier.  These crudes will flash in the tank cars when exposed to 
temperature increases or pressure drops, causing valves to open, emitting ROG and TACs.

These losses are consistent with the well-known “crude shrinkage” issue associated with 
crude by rail.  The crude delivered is significantly less than the crude loaded.  The reported range 
in crude shrinkage is 0.5% to 3% of the loaded crude.66 Some of this shrinkage is likely due to 
emissions from the rail car during transit.  The emissions of ROG and TACs from rail cars has 
been confirmed by field measurements.67 The DEIR did not include these ROG and TAC 
emissions in its emission calculations or the health risk assessment.

Tank cars have domes to allow space for the product to expand as temperatures rise.  
Each dome has a manhole through which the tank car can be loaded, unloaded, inspected, 
cleaned, and repaired.  Dome covers may be hinged and bolted on or screwed on.  Most domes 

64 Anthony Andrews, Congressional Research Service, Crude Oil Properties Relevant to Rail Transport Safety: In 
Brief, February 18, 2014, pp. 8-9.
65 A DOT 111 (or comparable) tank car generally has a capacity of 34,500 gallons or 263,000 lbs. gross weight on 
rail.  Under some conditions, the maximum gross weight can be increased to 286,000 lbs.  At an API gravity of 50o,
a tank car can hold its maximum volume of 31,800 gallons and not exceed the 286,000 lb gross weight on rail limit.  
As the API gravity drops, the amount of oil that can be carried must also drop.  Thus, a tank car of Bakken crude, at 
its highest density of 39.7o API, can only hold 30,488 gallons, a volume reduction of about 1,300 gallons.  Further, 
as crude oil density (and thus API gravity) is temperature dependent, volume will increase as temperature increases.  
Thus, the shipper may have to reduce the shipped volume even further.  This volume reduction creates a space above 
the crude oil where vapors accumulate.
66 Alan Mazaud, Exergy Resources, Pennsylvania Rail Freight Seminar, May 23, 2013, p. 17.  Available at: 
http://www.parailseminar.com/site/Portals/3/docs/Alan%20Mazaud%20Presentation%20-%20AM.pptx
67 http://www.youtube.com/watch?v=35uC1gLctnw.
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have vents and safety valves to let out vapors.68 Thus, they are sources of ROG emissions that 
were omitted from the emission calculations.  Further, when dome covers are left open, any 
residual vapors escape to atmosphere.  Residual material clings to the bottom and sides of empty 
rail cars and emits ROG and TAC while the rail cars idle at the site, waiting for the entire unit 
train to be unloaded.  Open covers are common in railyards as they are opened for inspections 
and repairs.  The ROG and TAC emissions from these sources were omitted from the DEIR’s 
emission inventory. 

Further, each tank car has a bottom outlet which is used for loading and unloading that 
includes pumps, manifolds, and valves, all of which leak ROG and TACs.  Finally, liquid leaks 
occur when unloading arms are disconnected, even for the so-called no leak arms proposed for 
the Project.  These disconnect leaks evaporate, contributing to ROG and TAC emissions.   

An estimate of these emissions can be based conservatively on the lower end of the range 
of crude shrinkage (0.5%) discussed above and the maximum freight weight per car of 106 tons 
from the TRN Spec Sheet-1.  DEIR, Appx. E.6 (6/11/14 Memo to Morgan from Velzy, pdf 
1208).  Assuming 50 cars/train and two unit trains per day, a total of 53 ton/day69 of ROG can be 
emitted as the trains traverse the 1500 miles between the shipping point and the Valero rail 
terminal.  Of these 1500 miles, 263 miles are within California.70 DEIR, Appx. E.5 (Air Quality 
& GHG Supplement, pdf 1198).  Thus, 9.3 ton/day of ROG (18,600 lb/day) can be emitted 
within California from rail car leakage.71 Of the 263 miles within California, 22 miles are within 
the boundary of the BAAQMD.  Ibid. Thus, 0.8 ton/day (1,555 lb/day) of ROG emissions can be 
emitted within the BAAQMD.72 These daily emissions greatly exceed the BAAQMD daily 
CEQA significance threshold for ROG of 54 lb/day, requiring mitigation.

Additional ROG would be emitted at the Valero railyard, while railcars wait for the entire 
train to be unloaded, and from the emptied railcars, enroute to the cleaning facility, from residual 
product that clings to the bottom and sides of the railcars.

These ROG emissions contain the same chemicals found in the crude oil, including 
benzene, toluene, xylene, hexane, and ethylbenzene.  As discussed below, some crudes can 
contain up to 7% benzene by weight. See Table 3 below.  Thus, greater than 1,301 lb/day of 
benzene could be emitted in California and greater than 109 lb/day of benzene within the 

68 Chapter 11.  Tank Car Operations, Available at: 
http://www.globalsecurity.org/military/library/policy/army/fm/10-67-1/CHAP11.HTML.
69 ROG emissions from train transit = (106 ton/car)(50 car/train)(2 train/day)(0.005) = 53 ton/day.
70 Distance within California = (136+390)/2 = 263 mi.
71 ROG emitted within California = (318 ton/day)(263/1500) = 9.3 ton/day.
72 ROG emitted within BAAQMD = (318 ton/day)(22/1500) = 0.8 ton/day.
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BAAQMD from rail car leakage.  This rail car leakage is much greater than the amount of 
benzene (and other TACs) included in the HRA.  For example, the HRA included only 0.06 
lb/day of benzene73 from fugitive components (DEIR, Appx. E.4, pdf 1160) or a tiny fraction of 
the 109 lb/day of benzene that could be emitted within the BAAQMD from the rail cars 
themselves. 

These are huge emissions, greatly exceeding the ROG (and HRA) CEQA significance 
thresholds of the BAAQMD and other air district along the rail route.  See DEIR, Tables 4.1-5
and 4.1-6. The City must require mitigation for these ROG and TAC emissions.

III. THE DEIR FAILS TO DISCLOSE AND UNDERESTIMATES TAC 
EMISSIONS USED IN HEALTH RISK ASSESSMENT 

Health Risk Assessments (HRAs) typically contain tables that summarize the amount of 
each TAC and the corresponding cancer, chronic, and acute health risk due to each.  The 
supporting TAC emission calculations are presented in an appendix.  The modelling files are 
separately attached.  The HRA in this DEIR does not include most of this information.  
(Modelling files are available on a CD, which must be requested.)  The supporting emission 
calculations are incomplete and scattered  throughout many appendices with no road map 
explaining how it all fits together, with many analyses superseded.

There is no evident basis for concluding the Project would not result in a significant 
health impacts as the results are simply stated without the supporting emission calculations, 
leaving the reader the chore of digging through thousands of pages of appendices to make 
guesses at the TAC emissions included in the HRA analysis.

My analysis of this material indicates that the HRA only included diesel particulate 
matter and PM2.5 emissions from locomotives and TAC emissions from fugitive sources, a 
comparatively minor source of TAC emissions.  The TAC emissions from all other sources 
(storage tanks, idling rail cars) discussed in Comment II were excluded.  The TAC emissions 
from fugitive sources were underestimated, as explained below. 

The unloaded crude oil will be transported from the unloading rack to existing crude 
supply piping in a 4,000–foot-long pipeline.  DEIR, p. 1-2.  The connecting system includes 
3 pumps, 521 valves, 940 flanges, 295 connectors, and 6 pressure relief valves (plus a 15% 
contingency for valves, flanges and connectors).  DEIR, Appx. E.4-1 (11/13 Application, 
pdf 1179).  Crude oil vapors will be emitted from all of these components.  The DEIR estimated 
TAC emissions from these components by first estimating ROG emissions using CARB 

73 Benzene in fugitive emissions from Ex. E.4, Table 3-5: (2.57E-3 lb/hr)(24 hr/day)/(2000 lb/ton) = 3.1E-5 ton/day.
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emissions factors.  The ROG emissions were then multiplied by the weight percent of each TAC 
in the crude.

The TAC emissions from fugitive components were estimated using the “default 
speciation profile” for crude oil from the EPA program, TANKS4.09.74 DEIR, Appx. E.4-1
(11/13 Application, pdf  1179, footnote). A “speciation profile” for a petroleum product 
identifies each chemical in the liquid and its concentration, reported as volume or weight percent.  
The default speciation profile used in the DEIR is not representative of the crude oil(s) that could 
be imported at the rail terminal and is entirely hypothetical.  DEIR, Table 3-1. The conclusion 
that the hypothetical speciation profile is appropriate to evaluate Project health impacts is 
unsupported.  

My review of the HRA speciation profile indicates that it is not based on the maximum 
amount of each TAC found in the crude oils that could be stored in the tanks.  Material Safety 
Data Sheets (MSDSs) submitted in other applications to import cost-advantaged North American 
crudes75 indicate that much higher concentrations of TACs could be present in the crude oils 
unloaded at the Valero Rail Terminal.  

The upper bound values from these MSDSs are summarized in Table 3 and compared 
with the speciation profile used in the DEIR.  This table shows that the HRA significantly 
underestimated all of the organic TACs included in the HRA.  Similar information for diesel 
particulate matter, the only other TAC included in the HRA, is not available in the documents I 
reviewed.

74 Crude oil component speciation data was obtained by using the TANKS409d model available at 
http://www.epa.gov/ttnchie1/software/tanks/ using the database interface to export the speciation profile for the 
TANKS default crude oil, viz., "Data --> Speciation Profiles --> Export" menu selection and choosing crude oil.
This spreadsheet confirms that the default benzene level for crude oils is 0.6 wt.%.
75 Tesoro Application to SCAQMD for Tank 80079 Throughput Increase, October 3, 2013, PRN 556835 (10/3/13 
Application), MSDS for Light Sweet Crude, pdf 12; Tesoro Savage, Application for Site Certification Agreement, 
vol. 2, Appendix G: Material Safety Data Sheets, August 29, 2013, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.
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Table 3: Comparison of DEIR Draft EIR, Appx. E.4, Table 3-5, HRA Speciation Profile for Fugitive 
Emissions with Maxima Reported in MSDS(s)76

Weight Percent

TAC
HRA Speciation 

Profile77
Maxima  
MSDS

Factor 
Difference

Benzene 0.6 7 11.7

Ethyl Benzene 0.4 7 17.5

Hexane 0.4 11 27.5

Toluene 1 7 7.0

Xylenes 1.4 7 5.0

Table 3 shows that the risk assessment underestimated the amount of benzene, ethyl 
benzene, hexane, toluene and xylenes in emissions by factors of 5 (xylenes) to 28 (hexane).  
Actual TAC emissions, after adjusting for the speciation profile, would be much higher as the 
DEIR excluded most of the sources of ROG emissions that would contribute TACs.  The 
increase in benzene alone is large enough to increase the cancer risk at the maximum exposed 
individual worker (MEIW) over the  BAAQMD Regulation 2-5 significance threshold of 1 in 
one million.  DEIR, Appx. E.4-1 (11/13 Application, pdf 1189).

The DEIR argues that the benzene content of two Canadian crudes are on average lower 
than the benzene content of Alaska North Slope crude (0.33%), the design crude for the refinery.  
DEIR, Appx. K, p. K-17.  However, the benzene content of other crudes listed in DEIR Table 
3-1 are on average much higher than ANS.  Light crudes, like Bakken, have been reported to 
contain benzene concentrations of up to 7 weight %, or twenty-one times more than the design 
ANS crude.  

In sum, the DEIR fails to properly analyze the health impacts of importing, storing, and 
refining the crude oil that the CBR Project will likely bring to Valero. 

76 Tesoro Savage, Application for Site Certification Agreement, vol. 2, Appendix G: Material Safety Data Sheets for 
Enbridge Bakken (n-hexane = 11%); sour heavy crude oil (benzene = 7%; toluene = 7%; ethylbenzene = 7%; xylene 
= 7%); sweet heavy crude oil (toluene = 7%); light sweet crude oil (benzene = 7%; toluene = 7%; ethylbenzene = 
7%; xylene = 7%), August 29, 2013, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.  See also 3/7/13 Revised Application, 
pdf  96-115.
77 DEIR, Appx. E.4, Table 3-5, pdf 1160.
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Ph.D, PE, BCEE, QEP 

Environmental Management 
745 White Pine Ave. 
Rockledge, FL 32955 

321-626-6885
PhyllisFox@gmail.com 

 
Dr. Fox has over 40 years of experience in the field of environmental engineering, including air 
pollution control (BACT, BART, MACT, LAER, RACT), cost effectiveness analyses, air quality 
management, water quality and water supply investigations, hazardous waste investigations, 
environmental permitting, nuisance investigations (odor, noise), environmental impact reports, 
CEQA/NEPA documentation, risk assessments, and litigation support.  

EDUCATION  

Ph.D.  Environmental/Civil Engineering, University of California, Berkeley, 1980. 
M.S.   Environmental/Civil Engineering, University of California, Berkeley, 1975. 
B.S.    Physics (with high honors), University of Florida, Gainesville, 1971. 

REGISTRATION 

Registered Professional Engineer: Arizona (2001-present: #36701), California (2002-present; CH 
6058), Florida (2001-present; #57886), Georgia (2002-present; #PE027643), Washington (2002-
present; #38692), Wisconsin (2005-present; #37595-006) 
Board Certified Environmental Engineer, American Academy of Environmental Engineers,  
 Certified in Air Pollution Control (DEE #01-20014), 2002-present 
Qualified Environmental Professional (QEP), Institute of Professional Environmental  
 Practice (QEP #02-010007), 2001-present 

PROFESSIONAL HISTORY 

Environmental Management, Principal, 1981-present 
Lawrence Berkeley National Laboratory, Principal Investigator, 1977-1981 
University of California, Berkeley, Program Manager, 1976-1977 
Bechtel, Inc., Engineer, 1971-1976, 1964-1966 

PROFESSIONAL AFFILIATIONS 

American Chemical Society (1981-2010) 
Phi Beta Kappa (1970-present) 
Sigma Pi Sigma (1970-present) 

Comment Letter B10

2.5-239



PHYLLIS FOX, PH.D., PAGE 2 

Who's Who Environmental Registry, PH Publishing, Fort Collins, CO, 1992. 
Who's Who in the World, Marquis Who's Who, Inc., Chicago, IL, 11th Ed., p. 371, 1993-present. 
Who's Who of American Women, Marquis Who's Who, Inc., Chicago, IL, 13th Ed., p. 264, 1984-
present.
Who's Who in Science and Engineering, Marquis Who's Who, Inc., New Providence, NJ, 5th Ed., 
p. 414, 1999-present. 
Who’s Who in America, Marquis Who’s Who, Inc., 59th Ed., 2005. 
Guide to Specialists on Toxic Substances, World Environment Center, New York, NY, p. 80, 
1980.
National Research Council Committee on Irrigation-Induced Water Quality Problems 
(Selenium), Subcommittee on Quality Control/Quality Assurance (1985-1990). 
National Research Council Committee on Surface Mining and Reclamation, Subcommittee on 
Oil Shale (1978-80) 

REPRESENTATIVE EXPERIENCE 

Performed environmental and engineering investigations, as outlined below, for a wide range of 
industrial and commercial facilities including: petroleum refineries and upgrades thereto; 
reformulated fuels projects; refinery upgrades to process heavy sour crudes, including tar sands 
and light sweet crudes from the Eagle Ford and Bakken Formations; petroleum distribution 
terminals; coal, coke, and ore/mineral export terminals; LNG export, import, and storage 
terminals; crude-by-rail projects; shale oil plants; crude oil rail terminals; coal gasification & 
liquefaction plants; conventional and thermally enhanced oil production; underground storage 
tanks; pipelines; gasoline stations; landfills; railyards; hazardous waste treatment facilities; 
nuclear, hydroelectric, geothermal, wood, biomass, waste, tire-derived fuel, gas, oil, coke and 
coal-fired power plants; transmission lines; airports; hydrogen plants; petroleum coke calcining 
plants; coke plants; activated carbon manufacturing facilities; asphalt plants; cement plants; 
incinerators; flares; manufacturing facilities (e.g., semiconductors, electronic assembly, 
aerospace components, printed circuit boards, amusement park rides); lanthanide processing 
plants; ammonia plants; nitric acid plants; urea plants; food processing plants; almond hulling 
facilities; composting facilities; grain processing facilities; grain elevators; ethanol production 
facilities; soy bean oil extraction plants; biodiesel plants; paint formulation plants; wastewater 
treatment plants; marine terminals and ports; gas processing plants; steel mills; iron nugget 
production facilities; pig iron plant, based on blast furnace technology; direct reduced iron plant; 
acid regeneration facilities; railcar refinishing facility; battery manufacturing plants; pesticide 
manufacturing and repackaging facilities; pulp and paper mills; olefin plants; methanol plants; 
ethylene crackers; selective catalytic reduction (SCR) systems; selective noncatalytic reduction 
(SNCR) systems; halogen acid furnaces; contaminated property redevelopment projects (e.g., 
Mission Bay, Southern Pacific Railyards, Moscone Center expansion, San Diego Padres 
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Ballpark); residential developments; commercial office parks, campuses, and shopping centers; 
server farms; transportation plans; and a wide range of mines including sand and gravel, hard 
rock, limestone, nacholite, coal, molybdenum, gold, zinc, and oil shale. 

EXPERT WITNESS/LITIGATION SUPPORT 

� For plaintiffs, expert witness in civil action relating to alleged violations of the Clean Air 
Act, Prevention of Significant Deterioration, for historic modifications (1997-2000) at the 
Cemex cement plant in Lyons, Colorado.  Reviewed produced documents, prepared expert 
and rebuttal reports on PSD applicability based on NOx emission calculations for a collection 
of changes considered both individually and collectively.  Deposed August 2011.  United
States  v. Cemex, Inc., In U.S. District Court for the District of Colorado (Civil Action No. 
09-cv-00019-MSK-MEH).  Case settled June 13, 2013.

� For plaintiffs, in civil action relating to alleged violations of the Clean Air Act, Prevention of 
Significant Deterioration, for historic modifications (1988 – 2000) at James De Young Units 
3, 4, and 5.  Reviewed produced documents, analyzed CEMS and EIA data, and prepared 
netting and BACT analyses for NOx, SO2, and PM10 (PSD case).  Expert report February 
24, 2010 and affidavit February 20, 2010.  Sierra Club v. City of Holland, et al., U.S. District 
Court, Western District of Michigan (Civil Action 1:08-cv-1183).  Case settled.  Consent 
Decree 1/19/14. 

� For plaintiffs, in civil action alleging failure to obtain MACT permit, expert on potential to 
emit hydrogen chloride (HCl) from a new coal-fired boiler.  Reviewed record, estimated HCl 
emissions, wrote expert report June 2010 and March 2013 (Cost to Install a Scrubber at the 
Lamar Repowering Project Pursuant to Case-by-Case MACT), deposed August 2010 and 
March 2013. Wildearth Guardian et al. v. Lamar Utilities Board, Civil Action No. 09-cv-
02974, U.S. District Court, District of Colorado.  Case settled August 2013.

� For plaintiffs, expert witness on permitting, emission calculations, and wastewater treatment 
for coal-to-gasoline plant.  Reviewed produced documents.  Assisted in preparation of 
comments on draft minor source permit.  Wrote two affidavits on key issues in case.  
Presented direct and rebuttal testimony 10/27 - 10/28/10 on permit enforceability and failure 
to properly calculate potential to emit, including underestimate of flaring emissions and 
omission of VOC and CO emissions from wastewater treatment, cooling tower, tank roof 
landings, and malfunctions.  Sierra Club, Ohio Valley Environmental Coalition, Coal River 
Mountain Watch, West Virginia Highlands Conservancy v. John Benedict, Director, Division 
of Air Quality, West Virginia Department of Environmental Protection and TransGas 
Development System, LLC, Appeal No. 10-01-AQB.  Virginia Air Quality Board remanded 
the permit on March 28, 2011 ordering reconsideration of potential to emit calculations, 
including: (1) support for assumed flare efficiency; (2) inclusion of startup, shutdown and 
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malfunction emissions; and (3) inclusion of wastewater treatment emissions in potential to 
emit calculations. 

� For plaintiffs, expert on BACT emission limits for gas-fired combined cycle power plant.  
Prepared declaration in support of CBE's Opposition to the United States' Motion for Entry of 
Proposed Amended Consent Decree.  Assisted in settlement discussions.  U.S. EPA, Plaintiff, 
Communities for a Better Environment, Intervenor Plaintiff, v. Pacific Gas & Electric 
Company, et al., U.S. District Court, Northern District of California, San Francisco Division, 
Case No. C-09-4503 SI. 

� Technical expert in confidential settlement discussions with large coal-fired utility on BACT 
control technology and emission limits for NOx, SO2, PM, PM2.5, and CO for new natural 
gas fired combined cycle and simple cycle turbines with oil backup.  (July 2010).  Case 
settled.

� For plaintiffs, expert witness in remedy phase of civil action relating to alleged violations of 
the Clean Air Act, Prevention of Significant Deterioration, for historic modifications (1998-
99) at Gallagher Units 1 and 3.  Reviewed produced documents, prepared expert and rebuttal 
reports on historic and current-day BACT for SO2, control costs, and excess emissions of 
SO2.  Deposed 11/18/09. United States et al. v. Cinergy, et al., In U.S. District Court for the 
Southern District of Indiana, Indianapolis Division, Civil Action No. IP99-1693 C-M/S.
Settled 12/22/09. 

� For plaintiffs, expert witness on MACT, BACT for NOx, and enforceability in an 
administrative appeal of draft state air permit issued for four 300-MW pet-coke-fired CFBs.  
Reviewed produced documents and prepared prefiled testimony.  Deposed 10/8/09 and 
11/9/09. Testified 11/10/09. Application of Las Brisas Energy Center, LLC for State Air 
Quality Permit; before the State Office of Administrative Hearings, Texas.  Permit remanded 
3/29/10 as LBEC failed to meet burden of proof on a number of issues including MACT.  
Texas Court of Appeals dismissed an appeal to reinstate the permit.  The Texas Commission 
on Environmental Quality and Las Brisas Energy Center, LLC sought to overturn the Court 
of Appeals decision but moved to have their appeal dismissed in August 2013. 

� For defense, expert witness in unlawful detainer case involving a gasoline station, minimart, 
and residential property with contamination from leaking underground storage tanks.  
Reviewed agency files and inspected site.  Presented expert testimony on July 6, 2009, on 
causes of, nature and extent of subsurface contamination.  A. Singh v. S. Assaedi, in Contra 
Costa County Superior Court, CA.  Settled August 2009. 

� For plaintiffs, expert witness on netting and enforceability for refinery being upgraded to 
process tar sands crude.  Reviewed produced documents.  Prepared expert and rebuttal 
reports addressing use of emission factors for baseline, omitted sources including coker, 
flares, tank landings and cleaning, and enforceability.  Deposed. In the Matter of Objection to 
the Issuance of Significant Source Modification Permit No. 089-25484-00453 to BP Products 
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North America Inc., Whiting Business Unit, Save the Dunes Council, Inc., Sierra Club., Inc., 
Hoosier Environmental Council et al., Petitioners, B. P. Products North American, 
Respondents/Permittee, before the Indiana Office of Environmental Adjudication.

� For plaintiffs, expert witness on BACT, MACT, and enforceability in appeal of Title V 
permit issued to 600 MW coal-fired power plant burning Powder River Basin coal.  Prepared 
technical comments on draft air permit.  Reviewed record on appeal, drafted BACT, MACT, 
and enforceability pre-filed testimony.  Drafted MACT and enforceability pre-filed rebuttal 
testimony.  Deposed March 24, 2009.  Testified June 10, 2009.  In Re: Southwestern Electric 
Power Company, Arkansas Pollution Control and Ecology Commission, Consolidated 
Docket No. 08-006-P. Recommended Decision issued December 9, 2009 upholding issued 
permit.  Commission adopted Recommended Decision January 22, 2010. 

� For plaintiffs, expert witness in remedy phase of civil action relating to alleged violations of 
the Clean Air Act, Prevention of Significant Deterioration, for historic modifications (1989-
1992) at Wabash Units 2, 3 and 5.  Reviewed produced documents, prepared expert and 
rebuttal report on historic and current-day BACT for NOx and SO2, control costs, and excess 
emissions of NOx, SO2, and mercury.  Deposed 10/21/08.  United States et al. v. Cinergy, et 
al., In U.S. District Court for the Southern District of Indiana, Indianapolis Division, Civil 
Action No. IP99-1693 C-M/S.  Testified 2/3/09.  Memorandum Opinion & Order 5-29-09 
requiring shutdown of Wabash River Units 2, 3, 5 by September 30, 2009, run at baseline 
until shutdown, and permanently surrender SO2 emission allowances. 

� For plaintiffs, expert witness in liability phase of civil action relating to alleged violations of 
the Clean Air Act, Prevention of Significant Deterioration, for three historic modifications 
(1997-2001) at two portland cement plants involving three cement kilns.  Reviewed produced 
documents, analyzed CEMS data covering subject period, prepared netting analysis for NOx, 
SO2 and CO, and prepared expert and rebuttal reports. United States  v. Cemex California 
Cement, In U.S. District Court for the Central District of California, Eastern Division, Case 
No. ED CV 07-00223-GW (JCRx), Settled 1/15/09. 

� For intervenors Clean Wisconsin and Citizens Utility Board, prepared data requests, 
reviewed discovery and expert report.  Prepared prefiled direct, rebuttal and surrebuttal 
testimony on cost to extend life of existing Oak Creek Units 5-8 and cost to address future 
regulatory requirements to determine whether to control or shutdown one or more of the 
units. Oral testimony 2/5/08.  Application for a Certificate of Authority to Install Wet Flue 
Gas Desulfurization and Selective Catalytic Reduction Facilities and Associated Equipment 
for Control of Sulfur Dioxide and Nitrogen Oxide Emissions at Oak Creek Power Plant Units 
5, 6, 7 and 8, WPSC Docket No. 6630-CE-299. 

� For plaintiffs, expert witness on alternatives analysis and BACT for NOx, SO2, total PM10, 
and sulfuric acid mist in appeal of PSD permit issued to 1200 MW coal fired power plant 
burning Powder River Basin and/or Central Appalachian coal (Longleaf). Assisted in drafting 
technical comments on NOx on draft permit.  Prepared expert disclosure.  Presented 8+ days 
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of direct and rebuttal expert testimony.  Attended all 21 days of evidentiary hearing from 
9/5/07 – 10/30/07 assisting in all aspects of hearing. Friends of the Chatahooche and Sierra 
Club v. Dr. Carol Couch, Director, Environmental Protection Division of Natural Resources 
Department, Respondent, and Longleaf Energy Associates, Intervener. ALJ Final Decision 
1/11/08 denying petition.  ALJ Order vacated & remanded for further proceedings, Fulton 
County Superior Court, 6/30/08.  Court of Appeals of GA remanded the case with directions 
that the ALJ's final decision be vacated to consider the evidence under the correct standard of 
review, July 9, 2009.  The ALJ issued an opinion April 2, 2010 in favor of the applicant. 
Final permit issued April 2010. 

� For plaintiffs, expert witness on diesel exhaust in inverse condemnation case in which Port 
expanded maritime operations into residential neighborhoods, subjecting plaintiffs to noise, 
light, and diesel fumes.  Measured real-time diesel particulate concentrations from marine 
vessels and tug boats on plaintiffs’ property.  Reviewed documents, depositions, DVDs, and 
photographs provided by counsel.  Deposed.  Testified October 24, 2006. Ann Chargin, 
Richard Hackett, Carolyn Hackett, et al. v. Stockton Port District, Superior Court of 
California, County of San Joaquin, Stockton Branch, No. CV021015.  Judge ruled for 
plaintiffs.

� For plaintiffs, expert witness on NOx emissions and BACT in case alleging failure to obtain 
necessary permits and install controls on gas-fired combined-cycle turbines. Prepared and 
reviewed (applicant analyses) of NOx emissions, BACT analyses (water injection, SCR, ultra 
low NOx burners), and cost-effectiveness analyses based on site visit, plant operating 
records, stack tests, CEMS data, and turbine and catalyst vendor design information.  
Participated in negotiations to scope out consent order. United States v. Nevada Power. Case
settled June 2007, resulting in installation of dry low NOx burners (5 ppm NOx averaged 
over 1 hr) on four units and a separate solar array at a local business.  

� For plaintiffs, expert witness in appeal of PSD permit issued to 850 MW coal fired boiler 
burning Powder River Basin coal (Iatan Unit 2) on BACT for particulate matter, sulfuric acid 
mist and opacity and emission calculations for alleged historic violations of PSD.  Assisted in 
drafting technical comments, petition for review, discovery requests, and responses to 
discovery requests.  Reviewed produced documents.  Prepared expert report on BACT for 
particulate matter. Assisted with expert depositions. Deposed February 7, 8, 27, 28, 2007.  In
Re PSD Construction Permit Issued to Great Plains Energy, Kansas City Power & Light – 
Iatan Generating Station, Sierra Club v. Missouri Department of Natural Resources, Great 
Plains Energy, and Kansas City Power & Light. Case settled March 27, 2007, providing 
offsets for over 6 million ton/yr of CO2 and lower NOx and SO2 emission limits.  

� For plaintiffs, expert witness in remedy phase of civil action relating to alleged violations of 
the Clean Air Act, Prevention of Significant Deterioration, for historic modifications of coal-
fired boilers and associated equipment.  Reviewed produced documents, prepared expert 
report on cost to retrofit 24 coal-fired power plants with scrubbers designed to remove 99% 
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of the sulfur dioxide from flue gases.  Prepared supplemental and expert report on cost 
estimates and BACT for SO2 for these 24 complaint units.  Deposed 1/30/07 and 3/14/07.  
United States and State of New York et al. v. American Electric Power, In U.S. District Court 
for the Southern District of Ohio, Eastern Division, Consolidated Civil Action Nos. C2-99-
1182 and C2-99-1250.  Settlement announced 10/9/07. 

� For plaintiffs, expert witness on BACT, enforceability, and alternatives analysis in appeal of 
PSD permit issued for a 270-MW pulverized coal fired boiler burning Powder River Basin 
coal (City Utilities Springfield Unit 2).  Reviewed permitting file and assisted counsel draft 
petition and prepare and respond to interrogatories and document requests. Reviewed 
interrogatory responses and produced documents.  Assisted with expert depositions.  
Deposed August 2005.  Evidentiary hearings October 2005.  In the Matter of Linda 
Chipperfield and Sierra Club v. Missouri Department of Natural Resources. Missouri 
Supreme Court denied review of adverse lower court rulings August 2007. 

� For plaintiffs, expert witness in civil action relating to plume touchdowns at AEP’s Gavin 
coal-fired power plant.  Assisted counsel draft interrogatories and document requests.  
Reviewed responses to interrogatories and produced documents.  Prepared expert report 
“Releases of Sulfuric Acid Mist from the Gavin Power Station.”  The report evaluates 
sulfuric acid mist releases to determine if AEP complied with the requirements of CERCLA 
Section 103(a) and EPCRA Section 304.  This report also discusses the formation, chemistry, 
release characteristics, and abatement of sulfuric acid mist in support of the claim that these 
releases present an imminent and substantial endangerment to public health under Section 
7002(a)(1)(B) of the Resource Conservation and Recovery Act (“RCRA”).  Citizens Against 
Pollution v. Ohio Power Company, In the U.S. District Court for the Southern District of 
Ohio, Eastern Division, Civil Action No. 2-04-cv-371.  Case settled 12-8-06. 

� For petitioners, expert witness in contested case hearing on BACT, enforceability, and 
emission estimates for an air permit issued to a 500-MW supercritical Power River Basin 
coal-fired boiler (Weston Unit 4).  Assisted counsel prepare comments on draft air permit and 
respond to and draft discovery.  Reviewed produced file, deposed (7/05), and prepared expert 
report on BACT and enforceability. Evidentiary hearings September 2005.  In the Matter of 
an Air Pollution Control Construction Permit Issued to Wisconsin Public Service 
Corporation for the Construction and Operation of a 500 MW Pulverized Coal-fired Power 
Plant Known as Weston Unit 4 in Marathon County, Wisconsin, Case No. IH-04-21.  The 
Final Order, issued 2/10/06, lowered the NOx BACT limit from 0.07 lb/MMBtu to 0.06 
lb/MMBtu based on a 30-day average, added a BACT SO2 control efficiency, and required a 
0.0005% high efficiency drift eliminator as BACT for the cooling tower.  The modified 
permit, including these provisions, was issued 3/28/07.  Additional appeals in progress. 

� For plaintiffs, adviser on technical issues related to Citizen Suit against U.S. EPA regarding 
failure to update New Source Performance Standards for petroleum refineries, 40 CFR 60, 
Subparts J, VV, and GGG. Our Children’s Earth Foundation and Sierra Club v. U.S. EPA et 
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al. Case settled July 2005.  CD No. C 05-00094 CW, U.S. District Court, Northern District of 
California – Oakland Division.  Proposed revisions to standards of performance for 
petroleum refineries published 72 FR 27178 (5/14/07).

� For interveners, reviewed proposed Consent Decree settling Clean Air Act violations due to 
historic modifications of boilers and associated equipment at two coal-fired power plants.  In 
response to stay order, reviewed the record, selected one representative activity at each of 
seven generating units, and analyzed to identify CAA violations. Identified NSPS and NSR 
violations for NOx, SO2, PM/PM10, and sulfuric acid mist.  Summarized results in an expert 
report. United States of America, and Michael A. Cox, Attorney General of the State of 
Michigan, ex rel. Michigan Department of Environmental Quality, Plaintiffs, and Clean 
Wisconsin, Sierra Club, and Citizens' Utility Board, Intervenors, v. Wisconsin Electric Power 
Company, Defendant, U.S. District Court for the Eastern District of Wisconsin, Civil Action 
No. 2:03-CV-00371-CNC. Order issued 10-1-07 denying petition.  

� For a coalition of Nevada labor organizations (ACE), reviewed preliminary determination to 
issue a Class I Air Quality Operating Permit to Construct and supporting files for a 250-MW 
pulverized coal-fired boiler (Newmont).  Prepared about 100 pages of technical analyses and 
comments on BACT, MACT, emission calculations, and enforceability.  Assisted counsel 
draft petition and reply brief appealing PSD permit to U.S. EPA Environmental Appeals 
Board (EAB).  Order denying review issued 12/21/05.  In re Newmont Nevada Energy 
Investment, LLC, TS Power Plant, PSD Appeal No. 05-04 (EAB 2005). 

� For petitioners and plaintiffs, reviewed and prepared comments on air quality and hazardous 
waste based on negative declaration for refinery ultra low sulfur diesel project located in 
SCAQMD. Reviewed responses to comments and prepared responses.  Prepared declaration 
and presented oral testimony before SCAQMD Hearing Board on exempt sources (cooling 
towers) and calculation of potential to emit under NSR.  Petition for writ of mandate filed 
March 2005.  Case remanded by Court of Appeals to trial court to direct SCAQMD to re-
evaluate the potential environmental significance of NOx emissions resulting from the 
project in accordance with court’s opinion.  California Court of Appeals, Second Appellate 
Division, on December 18, 2007, affirmed in part (as to baseline) and denied in part. 
Communities for a Better Environment v. South Coast Air Quality Management District and 
ConocoPhillips and Carlos Valdez et al v. South Coast Air Quality Management District and 
ConocoPhillips. Certified for partial publication 1/16/08. Appellate Court opinion upheld by 
CA Supreme Court 3/15/10.  (2010) 48 Cal.4th 310.

� For amici seeking to amend a proposed Consent Decree to settle alleged NSR violations at 
Chevron refineries, reviewed proposed settlement, related files, subject modifications, and 
emission calculations. Prepared declaration on emission reductions, identification of NSR 
and NSPS violations, and BACT/LAER for FCCUs, heaters and boilers, flares, and sulfur 
recovery plants.  U.S. et al. v. Chevron U.S.A., Northern District of California, Case No. C 
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03-04650.  Memorandum and Order Entering Consent Decree issued June 2005.  Case No. C 
03-4650 CRB. 

� For petitioners, prepared declaration on enforceability of periodic monitoring requirements, 
in response to EPA’s revised interpretation of 40 CFR 70.6(c)(1). This revision limited 
additional monitoring required in Title V permits. 69 FR 3203 (Jan. 22, 2004).  
Environmental Integrity Project et al. v. EPA (U.S. Court of Appeals for the District of 
Columbia).  Court ruled the Act requires all Title V permits to contain monitoring 
requirements to assure compliance.  Sierra Club v. EPA, 536 F.3d 673 (D.C. Cir. 2008). 

� For interveners in application for authority to construct a 500 MW supercritical coal-fired 
generating unit before the Wisconsin Public Service Commission, prepared pre-filed written 
direct and rebuttal testimony with oral cross examination and rebuttal on BACT and MACT 
(Weston 4).  Prepared written comments on BACT, MACT, and enforceability on draft air 
permit for same facility. 

� For property owners in Nevada, evaluated the environmental impacts of a 1,450-MW coal-
fired power plant proposed in a rural area adjacent to the Black Rock Desert and Granite 
Range, including emission calculations, air quality modeling, comments on proposed use 
permit to collect preconstruction monitoring data, and coordination with agencies and other 
interested parties.  Project cancelled. 

� For environmental organizations, reviewed draft PSD permit for a 600-MW coal-fired power 
plant in West Virginia (Longview). Prepared comments on permit enforceability; coal 
washing; BACT for SO2 and PM10; Hg MACT; and MACT for HCl, HF, non-Hg metallic 
HAPs, and enforceability. Assist plaintiffs draft petition appealing air permit. Retained as 
expert to develop testimony on MACT, BACT, offsets, enforceability. Participate in 
settlement discussions.  Case settled July 2004. 

� For petitioners, reviewed record produced in discovery and prepared affidavit on emissions 
of carbon monoxide and volatile organic compounds during startup of GE 7FA combustion 
turbines to successfully establish plaintiff standing.  Sierra Club et al. v. Georgia Power 
Company (Northern District of Georgia).

� For building trades, reviewed air quality permitting action for 1500-MW coal-fired power 
plant before the Kentucky Department for Environmental Protection (Thoroughbred).  

� For petitioners, expert witness in administrative appeal of the PSD/Title V permit issued to a 
1500-MW coal-fired power plant. Reviewed over 60,000 pages of produced documents, 
prepared discovery index, identified and assembled plaintiff exhibits.  Deposed.  Assisted 
counsel in drafting discovery requests, with over 30 depositions, witness cross examination, 
and brief drafting.  Presented over 20 days of direct testimony, rebuttal and sur-rebuttal, with 
cross examination on BACT for NOx, SO2, and PM/PM10; MACT for Hg and non-Hg 
metallic HAPs; emission estimates for purposes of Class I and II air modeling; risk 
assessment; and enforceability of permit limits. Evidentiary hearings from November 2003 to 
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June 2004. Sierra Club et al. v. Natural Resources & Environmental Protection Cabinet, 
Division of Air Quality and Thoroughbred Generating Company et al. Hearing Officer 
Decision issued August 9, 2005 finding in favor of plaintiffs on counts as to risk, BACT 
(IGCC/CFB, NOx, SO2, Hg, Be), single source, enforceability, and errors and omissions.  
Assist counsel draft exceptions. Cabinet Secretary issued Order April 11, 2006 denying 
Hearing Offer’s report, except as to NOx BACT, Hg, 99% SO2 control and certain errors and 
omissions. 

� For citizens group in Massachusetts, reviewed, commented on, and participated in permitting 
of pollution control retrofits of coal-fired power plant (Salem Harbor). 

� Assisted citizens group and labor union challenge issuance of conditional use permit for a 
317,000 ft2 discount store in Honolulu without any environmental review.  In support of a motion 
for preliminary injunction, prepared 7-page declaration addressing public health impacts of diesel 
exhaust from vehicles serving the Project. In preparation for trial, prepared 20-page preliminary 
expert report summarizing results of diesel exhaust and noise measurements at two big box retail 
stores in Honolulu, estimated diesel PM10 concentrations for Project using ISCST, prepared a 
cancer health risk assessment based on these analyses, and evaluated noise impacts.   

� Assisted environmental organizations to challenge the DOE Finding of No Significant Impact 
(FONSI) for the Baja California Power and Sempra Energy Resources Cross-Border 
Transmissions Lines in the U.S. and four associated power plants located in Mexico (DOE EA-
1391).  Prepared 20-page declaration in support of motion for summary judgment addressing 
emissions, including CO2 and NH3, offsets, BACT, cumulative air quality impacts, alternative 
cooling systems, and water use and water quality impacts.  Plaintiff’s motion for summary 
judgment granted in part.  U.S. District Court, Southern District decision concluded that the 
Environmental Assessment and FONSI violated NEPA and the APA due to their inadequate 
analysis of the potential controversy surrounding the project, water impacts, impacts from NH3
and CO2, alternatives, and cumulative impacts.  Border Power Plant Working Group v. 
Department of Energy and Bureau of Land Management, Case No. 02-CV-513-IEG (POR) (May 
2, 2003). 

� For Sacramento school, reviewed draft air permit issued for diesel generator located across from 
playfield.  Prepared comments on emission estimates, enforceability, BACT, and health impacts 
of diesel exhaust.  Case settled.  BUG trap installed on the diesel generator. 

�  Assisted unions in appeal of Title V permit issued by BAAQMD to carbon plant that 
manufactured coke.  Reviewed District files, identified historic modifications that should 
have triggered PSD review, and prepared technical comments on Title V permit.  Reviewed 
responses to comments and assisted counsel draft appeal to BAAQMD hearing board, 
opening brief, motion to strike, and rebuttal brief.  Case settled. 

� Assisted California Central Coast city obtain controls on a proposed new city that would 
straddle the Ventura-Los Angeles County boundary.  Reviewed several environmental impact 
reports, prepared an air quality analysis, a diesel exhaust health risk assessment, and detailed 
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review comments.  Governor intervened and State dedicated the land for conservation 
purposes April 2004. 

� Assisted Central California city to obtain controls on large alluvial sand quarry and asphalt 
plant proposing a modernization.  Prepared comments on Negative Declaration on air quality, 
public health, noise, and traffic. Evaluated process flow diagrams and engineering reports to 
determine whether proposed changes increased plant capacity or substantially modified plant 
operations.  Prepared comments on application for categorical exemption from CEQA.  
Presented testimony to County Board of Supervisors.  Developed controls to mitigate 
impacts. Assisted counsel draft Petition for Writ. Case settled June 2002.  Substantial 
improvements in plant operations were obtained including cap on throughput, dust control 
measures, asphalt plant loadout enclosure, and restrictions on truck routes. 

� Assisted oil companies on the California Central Coast in defending class action citizen’s 
lawsuit alleging health effects due to emissions from gas processing plant and leaking 
underground storage tanks.  Reviewed regulatory and other files and advised counsel on 
merits of case.  Case settled November 2001. 

� Assisted oil company on the California Central Coast in defending property damage claims 
arising out of a historic oil spill.  Reviewed site investigation reports, pump tests, leachability 
studies, and health risk assessments, participated in design of additional site characterization 
studies to assess health impacts, and advised counsel on merits of case.  Prepare health risk 
assessment. 

� Assisted unions in appeal of Initial Study/Negative Declaration ("IS/ND") for an MTBE 
phaseout project at a Bay Area refinery.  Reviewed IS/ND and supporting agency permitting 
files and prepared technical comments on air quality, groundwater, and public health impacts. 
 Reviewed responses to comments and final IS/ND and ATC permits and assisted counsel to 
draft petitions and briefs appealing decision to Air District Hearing Board.  Presented sworn 
direct and rebuttal testimony with cross examination on groundwater impacts of ethanol spills 
on hydrocarbon contamination at refinery. Hearing Board ruled 5 to 0 in favor of appellants, 
remanding ATC to district to prepare an EIR. 

� Assisted Florida cities in challenging the use of diesel and proposed BACT determinations in 
prevention of significant deterioration (PSD) permits issued to two 510-MW simple cycle 
peaking electric generating facilities and one 1,080-MW simple cycle/combined cycle 
facility.  Reviewed permit applications, draft permits, and FDEP engineering evaluations, 
assisted counsel in drafting petitions and responding to discovery.  Participated in settlement 
discussions.  Cases settled or applications withdrawn. 

� Assisted large California city in federal lawsuit alleging peaker power plant was violating its 
federal permit.  Reviewed permit file and applicant's engineering and cost feasibility study to 
reduce emissions through retrofit controls.  Advised counsel on feasible and cost-effective 
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NOx, SOx, and PM10 controls for several 1960s diesel-fired Pratt and Whitney peaker 
turbines.  Case settled. 

� Assisted coalition of Georgia environmental groups in evaluating BACT determinations and 
permit conditions in PSD permits issued to several large natural gas-fired simple cycle and 
combined-cycle power plants.  Prepared technical comments on draft PSD permits on BACT, 
enforceability of limits, and toxic emissions.  Reviewed responses to comments,  advised 
counsel on merits of cases, participated in settlement discussions, presented oral and written 
testimony in adjudicatory hearings, and provided technical assistance as required.  Cases 
settled or won at trial. 

� Assisted construction unions in review of air quality permitting actions before the Indiana 
Department of Environmental Management ("IDEM") for several natural gas-fired simple 
cycle peaker and combined cycle power plants. 

� Assisted coalition of towns and environmental groups in challenging air permits issued to 
523 MW dual fuel (natural gas and distillate) combined-cycle power plant in Connecticut.  
Prepared technical comments on draft permits and 60 pages of written testimony addressing 
emission estimates, startup/shutdown issues, BACT/LAER analyses, and toxic air emissions. 
Presented testimony in adjudicatory administrative hearings before the Connecticut 
Department of Environmental Protection in June 2001 and December 2001. 

� Assisted various coalitions of unions, citizens groups, cities, public agencies, and developers 
in licensing and permitting of over 110 coal, gas, oil, biomass, and pet coke-fired power 
plants generating over 75,000 MW of electricity.  These included base-load, combined cycle, 
simple cycle, and peaker power plants in Alaska, Arizona, Arkansas, California, Colorado, 
Georgia, Florida, Illinois, Indiana, Kentucky, Michigan, Missouri, Ohio, Oklahoma, Oregon, 
Texas, West Virginia, Wisconsin, and elsewhere. Prepared analyses of and comments on 
applications for certification, preliminary and final staff assessments, and various air, water, 
wastewater, and solid waste permits issued by local agencies.  Presented written and oral 
testimony before various administrative bodies on hazards of ammonia use and 
transportation, health effects of air emissions, contaminated property issues, BACT/LAER 
issues related to SCR and SCONOx, criteria and toxic pollutant emission estimates, MACT 
analyses, air quality modeling, water supply and water quality issues, and methods to reduce 
water use, including dry cooling, parallel dry-wet cooling, hybrid cooling, and zero liquid 
discharge systems. 

� Assisted unions, cities, and neighborhood associations in challenging an EIR issued for the 
proposed expansion of the Oakland Airport.  Reviewed two draft EIRs and prepared a health 
risk assessment and extensive technical comments on air quality and public health impacts.  
The California Court of Appeals, First Appellate District, ruled in favor of appellants and 
plaintiffs, concluding that the EIR "2) erred in using outdated information in assessing the 
emission of toxic air contaminants (TACs) from jet aircraft; 3) failed to support its decision 
not to evaluate the health risks associated with the emission of TACs with meaningful 
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analysis," thus accepting my technical arguments and requiring the Port to prepare a new 
EIR.  See Berkeley Keep Jets Over the Bay Committee, City of San Leandro, and City of 
Alameda et al. v. Board of Port Commissioners (August 30, 2001) 111 Cal.Rptr.2d 598. 

� Assisted lessor of former gas station with leaking underground storage tanks and TCE 
contamination from adjacent property.  Lessor held option to purchase, which was forfeited 
based on misrepresentation by remediation contractor as to nature and extent of 
contamination.  Remediation contractor purchased property.  Reviewed regulatory agency 
files and advised counsel on merits of case.  Case not filed. 

� Advised counsel on merits of several pending actions, including a Proposition 65 case 
involving groundwater contamination at an explosives manufacturing firm and two former 
gas stations with leaking underground storage tanks. 

� Assisted defendant foundry in Oakland in a lawsuit brought by neighbors alleging property 
contamination, nuisance, trespass, smoke, and health effects from foundry operation.  
Inspected and sampled plaintiff's property.  Advised counsel on merits of case. Case settled. 

� Assisted business owner facing eminent domain eviction.  Prepared technical comments on a 
negative declaration for soil contamination and public health risks from air emissions from a 
proposed redevelopment project in San Francisco in support of a CEQA lawsuit.  Case 
settled.

� Assisted neighborhood association representing residents living downwind of a Berkeley 
asphalt plant in separate nuisance and CEQA lawsuits.  Prepared technical comments on air 
quality, odor, and noise impacts, presented testimony at commission and council meetings, 
participated in community workshops, and participated in settlement discussions. Cases 
settled. Asphalt plant was upgraded to include air emission and noise controls, including 
vapor collection system at truck loading station, enclosures for noisy equipment, and 
improved housekeeping. 

� Assisted a Fortune 500 residential home builder in claims alleging health effects from faulty 
installation of gas appliances.  Conducted indoor air quality study, advised counsel on merits 
of case, and participated in discussions with plaintiffs.  Case settled. 

� Assisted property owners in Silicon Valley in lawsuit to recover remediation costs from 
insurer for large TCE plume originating from a manufacturing facility.  Conducted 
investigations to demonstrate sudden and accidental release of TCE, including groundwater 
modeling, development of method to date spill, preparation of chemical inventory, 
investigation of historical waste disposal practices and standards, and on-site sewer and storm 
drainage inspections and sampling.  Prepared declaration in opposition to motion for 
summary judgment.  Case settled. 

� Assisted residents in east Oakland downwind of a former battery plant in class action lawsuit 
alleging property contamination from lead emissions.  Conducted historical research and dry 
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deposition modeling that substantiated claim.  Participated in mediation at JAMS.  Case 
settled.

� Assisted property owners in West Oakland who purchased a former gas station that had 
leaking underground storage tanks and groundwater contamination.  Reviewed agency files 
and advised counsel on merits of case.  Prepared declaration in opposition to summary 
judgment.  Prepared cost estimate to remediate site.  Participated in settlement discussions. 
Case settled. 

� Consultant to counsel representing plaintiffs in two Clean Water Act lawsuits involving 
selenium discharges into San Francisco Bay from refineries.  Reviewed files and advised 
counsel on merits of case. Prepared interrogatory and discovery questions, assisted in 
deposing opposing experts, and reviewed and interpreted treatability and other technical 
studies.  Judge ruled in favor of plaintiffs. 

� Assisted oil company in a complaint filed by a resident of a small California beach 
community alleging that discharges of tank farm rinse water into the sanitary sewer system 
caused hydrogen sulfide gas to infiltrate residence, sending occupants to hospital.  Inspected 
accident site, interviewed parties to the event, and reviewed extensive agency files related to 
incident.  Used chemical analysis, field simulations, mass balance calculations, sewer 
hydraulic simulations with SWMM44, atmospheric dispersion modeling with SCREEN3, 
odor analyses, and risk assessment calculations to demonstrate that the incident was caused 
by a faulty drain trap and inadequate slope of sewer lateral on resident's property.  Prepared a 
detailed technical report summarizing these studies.  Case settled. 

� Assisted large West Coast city in suit alleging that leaking underground storage tanks on city 
property had damaged the waterproofing on downgradient building, causing leaks in an 
underground parking structure.  Reviewed subsurface hydrogeologic investigations and 
evaluated studies conducted by others documenting leakage from underground diesel and 
gasoline tanks.  Inspected, tested, and evaluated waterproofing on subsurface parking 
structure.  Waterproofing was substandard.  Case settled. 

� Assisted residents downwind of gravel mine and asphalt plant in Siskiyou County, 
California, in suit to obtain CEQA review of air permitting action.  Prepared two declarations 
analyzing air quality and public health impacts. Judge ruled in favor of plaintiffs, closing 
mine and asphalt plant. 

� Assisted defendant oil company on the California Central Coast in class action lawsuit 
alleging property damage and health effects from subsurface petroleum contamination.  
Reviewed documents, prepared risk calculations, and advised counsel on merits of case.  
Participated in settlement discussions.  Case settled. 

� Assisted defendant oil company in class action lawsuit alleging health impacts from 
remediation of petroleum contaminated site on California Central Coast.  Reviewed 
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documents, designed and conducted monitoring program, and participated in settlement 
discussions.  Case settled. 

� Consultant to attorneys representing irrigation districts and municipal water districts to 
evaluate a potential challenge of USFWS actions under CVPIA section 3406(b)(2).
Reviewed agency files and collected and analyzed hydrology, water quality, and fishery data. 
 Advised counsel on merits of case.  Case not filed. 

� Assisted residents downwind of a Carson refinery in class action lawsuit involving soil and 
groundwater contamination, nuisance, property damage, and health effects from air 
emissions. Reviewed files and provided advise on contaminated soil and groundwater, toxic 
emissions, and health risks.  Prepared declaration on refinery fugitive emissions.  Prepared 
deposition questions and reviewed deposition transcripts on air quality, soil contamination, 
odors, and health impacts.  Case settled. 

� Assisted residents downwind of a Contra Costa refinery who were affected by an accidental 
release of naphtha.  Characterized spilled naphtha, estimated emissions, and modeled ambient 
concentrations of hydrocarbons and sulfur compounds.  Deposed.  Presented testimony in 
binding arbitration at JAMS.  Judge found in favor of plaintiffs. 

� Assisted residents downwind of Contra Costa County refinery in class action lawsuit alleging 
property damage, nuisance, and health effects from several large accidents as well as routine 
operations.  Reviewed files and prepared analyses of environmental impacts.  Prepared 
declarations, deposed, and presented testimony before jury in one trial and judge in second. 
Case settled. 

� Assisted business owner claiming damages from dust, noise, and vibration during a sewer 
construction project in San Francisco.  Reviewed agency files and PM10 monitoring data and 
advised counsel on merits of case.  Case settled. 

� Assisted residents downwind of Contra Costa County refinery in class action lawsuit alleging 
property damage, nuisance, and health effects. Prepared declaration in opposition to summary 
judgment, deposed, and presented expert testimony on accidental releases, odor, and nuisance 
before jury.  Case thrown out by judge, but reversed on appeal and not retried. 

� Presented testimony in small claims court on behalf of residents claiming health effects from 
hydrogen sulfide from flaring emissions triggered by a power outage at a Contra Costa 
County refinery.  Analyzed meteorological and air quality data and evaluated potential health 
risks of exposure to low concentrations of hydrogen sulfide.  Judge awarded damages to 
plaintiffs.

� Assisted construction unions in challenging PSD permit for an Indiana steel mill. Prepared 
technical comments on draft PSD permit, drafted 70-page appeal of agency permit action to 
the Environmental Appeals Board challenging permit based on faulty BACT analysis for 
electric arc furnace and reheat furnace and faulty permit conditions, among others, and 
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drafted briefs responding to four parties.  EPA Region V and the EPA General Counsel 
intervened as amici, supporting petitioners.  EAB ruled in favor of petitioners, remanding 
permit to IDEM on three key issues, including BACT for the reheat furnace and lead 
emissions from the EAF. Drafted motion to reconsider three issues.  Prepared 69 pages of 
technical comments on revised draft PSD permit. Drafted second EAB appeal addressing 
lead emissions from the EAF and BACT for reheat furnace based on European experience 
with SCR/SNCR. Case settled.  Permit was substantially improved. See In re: Steel 
Dynamics, Inc., PSD Appeal Nos. 99-4 & 99-5 (EAB June 22, 2000). 

� Assisted defendant urea manufacturer in Alaska in negotiations with USEPA to seek relief 
from penalties for alleged violations of the Clean Air Act.  Reviewed and evaluated 
regulatory files and monitoring data, prepared technical analysis demonstrating that permit 
limits were not violated, and participated in negotiations with EPA to dismiss action.  Fines 
were substantially reduced and case closed. 

� Assisted construction unions in challenging PSD permitting action for an Indiana grain mill. 
Prepared technical comments on draft PSD permit and assisted counsel draft appeal of 
agency permit action to the Environmental Appeals Board challenging permit based on faulty 
BACT analyses for heaters and boilers and faulty permit conditions, among others.  Case 
settled.

� As part of a consent decree settling a CEQA lawsuit, assisted neighbors of a large west coast 
port in negotiations with port authority to secure mitigation for air quality impacts.  Prepared 
technical comments on mobile source air quality impacts and mitigation and negotiated a $9 
million CEQA mitigation package.  Represented neighbors on technical advisory committee 
established by port to implement the air quality mitigation program.  Program successfully 
implemented. 

� Assisted construction unions in challenging permitting action for a California hazardous 
waste incinerator. Prepared technical comments on draft permit, assisted counsel prepare 
appeal of EPA permit to the Environmental Appeals Board. Participated in settlement 
discussions on technical issues with applicant and EPA Region 9.  Case settled. 

� Assisted environmental group in challenging DTSC Negative Declaration on a hazardous 
waste treatment facility.  Prepared technical comments on risk of upset, water, and health 
risks.  Writ of mandamus issued. 

� Assisted several neighborhood associations and cities impacted by quarries, asphalt plants, 
and cement plants in Alameda, Shasta, Sonoma, and Mendocino counties in obtaining 
mitigations for dust, air quality, public health, traffic, and noise impacts from facility 
operations and proposed expansions. 

� For over 100 industrial facilities, commercial/campus, and redevelopment projects, 
developed the record in preparation for CEQA and NEPA lawsuits. Prepared technical 
comments on hazardous materials, solid wastes, public utilities, noise, worker safety, air 
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quality, public health, water resources, water quality, traffic, and risk of upset sections of 
EIRs, EISs, FONSIs, initial studies, and negative declarations.  Assisted counsel in drafting 
petitions and briefs and prepared declarations. 

� For several large commercial development projects and airports, assisted applicant and 
counsel prepare defensible CEQA documents, respond to comments, and identify and 
evaluate "all feasible" mitigation to avoid CEQA challenges.  This work included developing 
mitigation programs to reduce traffic-related air quality impacts based on energy 
conservation programs, solar, low-emission vehicles, alternative fuels, exhaust treatments, 
and transportation management associations. 

SITE INVESTIGATION/REMEDIATION/CLOSURE 

� Technical manager and principal engineer for characterization, remediation, and closure of 
waste management units at former Colorado oil shale plant.  Constituents of concern included 
BTEX, As, 1,1,1-TCA, and TPH.  Completed groundwater monitoring programs, site 
assessments, work plans, and closure plans for seven process water holding ponds, a refinery 
sewer system, and processed shale disposal area.  Managed design and construction of 
groundwater treatment system and removal actions and obtained clean closure. 

� Principal engineer for characterization, remediation, and closure of process water ponds at a 
former lanthanide processing plant in Colorado. Designed and implemented groundwater 
monitoring program and site assessments and prepared closure plan. 

� Advised the city of Sacramento on redevelopment of two former railyards.  Reviewed work 
plans, site investigations, risk assessment, RAPS, RI/FSs, and CEQA documents.  
Participated in the development of mitigation strategies to protect construction and utility 
workers and the public during remediation, redevelopment, and use of the site, including 
buffer zones, subslab venting, rail berm containment structure, and an environmental 
oversight plan. 

� Provided technical support for the investigation of a former sanitary landfill that was 
redeveloped as single family homes.  Reviewed and/or prepared portions of numerous 
documents, including health risk assessments, preliminary endangerment assessments, site 
investigation reports, work plans, and RI/FSs. Historical research to identify historic waste 
disposal practices to prepare a preliminary endangerment assessment. Acquired, reviewed, 
and analyzed the files of 18 federal, state, and local agencies, three sets of construction field 
notes, analyzed 21 aerial photographs and interviewed 14 individuals associated with 
operation of former landfill.  Assisted counsel in defending lawsuit brought by residents 
alleging health impacts and diminution of property value due to residual contamination.  
Prepared summary reports. 
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� Technical oversight of characterization and remediation of a nitrate plume at an explosives 
manufacturing facility in Lincoln, CA.  Provided interface between owners and consultants. 
Reviewed site assessments, work plans, closure plans, and RI/FSs. 

� Consultant to owner of large western molybdenum mine proposed for NPL listing.  
Participated in negotiations to scope out consent order and develop scope of work.
Participated in studies to determine premining groundwater background to evaluate 
applicability of water quality standards.  Served on technical committees to develop 
alternatives to mitigate impacts and close the facility, including resloping and grading, 
various thickness and types of covers, and reclamation. This work included developing and 
evaluating methods to control surface runoff and erosion, mitigate impacts of acid rock 
drainage on surface and ground waters, and stabilize nine waste rock piles containing 328 
million tons of pyrite-rich, mixed volcanic waste rock (andesites, rhyolite, tuff). Evaluated 
stability of waste rock piles.  Represented client in hearings and meetings with state and 
federal oversight agencies. 

REGULATORY (PARTIAL LIST) 

� In March and April 2014, prepared declarations on air permits issued for two crude-by-rail 
terminals in California, modified to switch from importing ethanol to importing Bakken 
crude oils by rail and transferring to tanker cars.  Permits were issued without undergoing 
CEQA review. 

� In March 2014, prepared technical comments on Negative Declaration for a proposed 
modification of the air permit for a bulk petroleum and storage terminal to the allow the 
import of tar sands and Bakken crude oil by rail and its export by barge, under the New York 
State Environmental Quality Review Act (SEQRA). 

� In February 2014, prepared technical comments on proposed modification of air permit for 
midwest refinery upgrade/expansion to process tar sands crudes. 

� In January 2014, prepared technical report on Environmental Impact Report for Phillips 66 
Rail Spur Extension Project, Santa Maria, CA.  Comments addressed project description 
(piecemealing, crude slate), risk of upset analyses, mitigation measures, alternative analyses 
and cumulative impacts. 

� In November 2013, prepared technical report on Environmental Impact Report for the 
Phillips 66 Propane Recovery Project, Rodeo, CA.  Comments addressed project description 
(piecemealing, crude slate) and air quality impacts. 

� In July 2013, prepared technical report on Initial Study/Mitigated Negative Declaration for 
the Valero Crude by Rail Project, Benicia, California, Use Permit Application 12PLN-00063. 
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� In July 2013, prepared technical report on fugitive particulate matter emissions from coal 
train staging at the proposed Coyote Island Terminal, Oregon, for draft Permit No. 25-0015-
ST-01.

� In July 2013, prepared technical comments on air quality impacts of the Finger Lakes LPG 
Storage Facility as reported in various Environmental Impact Statements. 

� In June 2013, prepared technical report on a Mitigated Negative Declaration for a new rail 
terminal at the Valero Benicia Refinery to import increased amounts of "North American" 
crudes.  Comments addressed air quality impacts of refining increased amounts of tar sands 
crudes.

� In May 2013, prepared comments on draft PSD permit for major expansion of midwest 
refinery to process 100% tar sands crudes, including a complex netting analysis involving 
debottlenecking, piecemealing, and BACT analyses. 

� In April 2013, prepared technical report on the Draft Supplemental Environmental Impact 
Statement (DSEIS) for the Keystone XL Pipeline on air quality impacts from refining 
increased amount of tar sands crudes at Refineries in PADD 3. 

� In October 2012, prepared technical report on the Environmental Review for the Coyote 
Island Terminal Dock at the Port of Morrow on fugitive particulate matter emissions. 

� Prepared cost analyses and comments on New York’s proposed BART determinations for 
NOx, SO2, and PM and EPA’s proposed approval of BART determinations for Danskammer 
Generating Station under New York Regional Haze State Implementation Plan and Federal 
Implementation Plan, 77 FR 51915 (August 28, 2012). 

� Prepared cost analyses and comments on NOx BART determinations for Regional Haze State 
Implementation Plan for State of Nevada, 77 FR 23191 (April 18, 2012) and 77 FR 25660 
(May 1, 2012). 

� Prepared analyses of and comments on New Source Performance Standards for Greenhouse 
Gas Emissions for New Stationary Sources: Electric Utility Generating Units, 77 FR 22392 
(April 13, 2012). 

� Prepared comments on CASPR-BART emission equivalency and NOx and PM BART 
determinations in EPA proposed approval of State Implementation Plan for Pennsylvania 
Regional Haze Implementation Plan, 77 FR 3984 (January 26, 2012). 

� Prepared comments and statistical analyses on hazardous air pollutants (HAPs) emission 
controls, monitoring, compliance methods, and the use of surrogates for acid gases, organic 
HAPs, and metallic HAPs for proposed National Emission Standards for Hazardous Air 
Pollutants from Coal- and Oil-Fired Electric Utility Steam Generating Units, 76 FR 24976 
(May 3, 2011). 
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� Prepared  cost analyses and comments on NOx BART determinations and emission 
reductions for proposed Federal Implementation Plan for Four Corners Power Plant, 75 FR 
64221 (October 19, 2010). 

� Prepared cost analyses and comments on NOx BART determinations for Colstrip Units 1- 4 
for Montana State Implementation Plan and Regional Haze Federal Implementation Plan, 77 
FR 23988 (April 20, 2010).

� For EPA Region 8, prepared report: Revised BART Cost Effectiveness Analysis for Tail-End 
Selective Catalytic Reduction at the Basin Electric Power Cooperative Leland Olds Station 
Unit 2 Final Report, March 2011, in support of 76 FR 58570 (Sept. 21, 2011). 

� For EPA Region 6, prepared report: Revised BART Cost-Effectiveness Analysis for 
Selective Catalytic Reduction at the Public Service Company of New Mexico San Juan 
Generating Station, November 2010, in support of 76 FR 52388 (Aug. 22, 2011). 

� For EPA Region 6, prepared report: Revised BART Cost-Effectiveness Analysis for Flue 
Gas Desulfurization at Coal-Fired Electric Generating Units in Oklahoma: Sooner Units 1 & 
2, Muskogee Units 4 & 5, Northeastern Units 3 &4, October 2010, in support of 76 FR 
16168 (March 26, 2011).  My work was upheld in: State of Oklahoma v. EPA, App. Case 12-
9526 (10th Cri. July 19, 2013). 

� Identified errors in N2O emission factors in the Mandatory Greenhouse Gas Reporting Rule, 
40 CFR 98, and prepared technical analysis to support Petition for Rulemaking to Correct 
Emissions Factors in the Mandatory Greenhouse Gas Reporting Rule, filed with EPA on 
10/28/10.

� Assist interested parties develop input for and prepare comments on the Information 
Collection Request for Petroleum Refinery Sector NSPS and NESHAP Residual Risk and 
Technology Review, 75 FR 60107 (9/29/10). 

� Technical reviewer of EPA's "Emission Estimation Protocol for Petroleum Refineries," 
posted for public comments on CHIEF on 12/23/09, prepared in response to the City of 
Houston's petition under the Data Quality Act (March 2010). 

� Prepared comments on SCR cost effectiveness for EPA's Advanced Notice of Proposed 
Rulemaking, Assessment of Anticipated Visibility Improvements at Surrounding Class I 
Areas and Cost Effectiveness of Best Available Retrofit Technology for Four Corners Power 
Plant and Navajo Generating Station, 74 FR 44313 (August 28, 2009). 

� Prepared comments on Proposed Rule for Standards of Performance for Coal Preparation and 
Processing Plants, 74 FR 25304 (May 27, 2009). 

� Prepared comments on draft PSD permit for major expansion of midwest refinery to process 
up to 100% tar sands crudes. Participated in development of monitoring and controls to 
mitigate impacts and in negotiating a Consent Decree to settle claims in 2008. 
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� Reviewed and assisted interested parties prepare comments on proposed Kentucky air toxic 
regulations at 401 KAR 64:005, 64:010, 64:020, and 64:030 (June 2007). 

� Prepared comments on proposed Standards of Performance for Electric Utility Steam 
Generating Units and Small Industrial-Commercial-Industrial Steam Generating Units, 70 FR 
9706 (February 28, 2005). 

� Prepared comments on Louisville Air Pollution Control District proposed Strategic Toxic Air 
Reduction regulations. 

� Prepared comments and analysis of BAAQMD Regulation, Rule 11, Flare Monitoring at 
Petroleum Refineries. 

� Prepared comments on Proposed National Emission Standards for Hazardous Air Pollutants; 
and, in the Alternative, Proposed Standards of Performance for New and Existing Stationary 
Sources: Electricity Utility Steam Generating Units (MACT standards for coal-fired power 
plants).

� Prepared Authority to Construct Permit for remediation of a large petroleum-contaminated 
site on the California Central Coast.  Negotiated conditions with agencies and secured 
permits. 

� Prepared Authority to Construct Permit for remediation of a former oil field on the California 
Central Coast. Participated in negotiations with agencies and secured permits. 

� Prepared and/or reviewed hundreds of environmental permits, including NPDES, UIC, 
Stormwater, Authority to Construct, Prevention of Significant Deterioration, Nonattainment 
New Source Review, Title V, and RCRA, among others.  

� Participated in the development of the CARB document, Guidance for Power Plant Siting 
and Best Available Control Technology, including attending public workshops and filing 
technical comments. 

� Performed data analyses in support of adoption of emergency power restoration standards by 
the California Public Utilities Commission for “major” power outages, where major is an 
outage that simultaneously affects 10% of the customer base. 

� Drafted portions of the Good Neighbor Ordinance to grant Contra Costa County greater 
authority over safety of local industry, particularly chemical plants and refineries. 

� Participated in drafting BAAQMD Regulation 8, Rule 28, Pressure Relief  Devices, including 
participation in public workshops, review of staff reports, draft rules and other technical 
materials, preparation of technical comments on staff proposals, research on availability and 
costs of methods to control PRV releases, and negotiations with staff. 

� Participated in amending BAAQMD Regulation 8, Rule 18, Valves and Connectors, 
including participation in public workshops, review of staff reports, proposed rules and other 
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supporting technical material, preparation of technical comments on staff proposals, research 
on availability and cost of low-leak technology, and negotiations with staff. 

� Participated in amending BAAQMD Regulation 8, Rule 25, Pumps and Compressors, 
including participation in public workshops, review of staff reports, proposed rules, and other 
supporting technical material, preparation of technical comments on staff proposals, research 
on availability and costs of low-leak and seal-less technology, and negotiations with staff. 

� Participated in amending BAAQMD Regulation 8, Rule 5, Storage of Organic Liquids, 
including participation in public workshops, review of staff reports, proposed rules, and other 
supporting technical material, preparation of technical comments on staff proposals, research 
on availability and costs of controlling tank emissions, and presentation of testimony before 
the Board. 

� Participated in amending BAAQMD Regulation 8, Rule 18, Valves and Connectors at 
Petroleum Refinery Complexes, including participation in public workshops, review of staff 
reports, proposed rules and other supporting technical material, preparation of technical 
comments on staff proposals, research on availability and costs of low-leak technology, and 
presentation of testimony before the Board. 

� Participated in amending BAAQMD Regulation 8, Rule 22, Valves and Flanges at Chemical 
Plants, etc, including participation in public workshops, review of staff reports, proposed 
rules, and other supporting technical material, preparation of technical comments on staff 
proposals, research on availability and costs of low-leak technology, and presentation of 
testimony before the Board. 

� Participated in amending BAAQMD Regulation 8, Rule 25, Pump and Compressor Seals, 
including participation in public workshops, review of staff reports, proposed rules, and other 
supporting technical material, preparation of technical comments on staff proposals, research 
on availability of low-leak technology, and presentation of testimony before the Board. 

� Participated in the development of the BAAQMD Regulation 2, Rule 5, Toxics, including 
participation in public workshops, review of staff proposals, and preparation of technical 
comments. 

� Participated in the development of SCAQMD Rule 1402, Control of Toxic Air Contaminants 
from Existing Sources, and proposed amendments to Rule 1401, New Source Review of 
Toxic Air Contaminants, in 1993, including review of staff proposals and preparation of 
technical comments on same. 

� Participated in the development of the Sunnyvale Ordinance to Regulate the Storage, Use and 
Handling of Toxic Gas, which was designed to provide engineering controls for gases that 
are not otherwise regulated by the Uniform Fire Code. 

� Participated in the drafting of the Statewide Water Quality Control Plans for Inland Surface 
Waters and Enclosed Bays and Estuaries, including participation in workshops, review of 
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draft plans, preparation of technical comments on draft plans, and presentation of testimony 
before the SWRCB. 

� Participated in developing Se permit effluent limitations for the five Bay Area refineries,  
including review of staff proposals, statistical analyses of Se effluent data, review of 
literature on aquatic toxicity of Se, preparation of technical comments on several staff 
proposals, and presentation of testimony before the Bay Area RWQCB. 

� Represented the California Department of Water Resources in the 1991 Bay-Delta Hearings 
before the State Water Resources Control Board, presenting sworn expert testimony with 
cross examination and rebuttal on a striped bass model developed by the California 
Department of Fish and Game. 

� Represented the State Water Contractors in the 1987 Bay-Delta Hearings before the State 
Water Resources Control Board, presenting sworn expert testimony with cross examination 
and rebuttal on natural flows, historical salinity trends in San Francisco Bay, Delta outflow, 
and hydrodynamics of the South Bay. 

� Represented interveners in the licensing of over 20 natural-gas-fired power plants and one 
coal gasification plant at the California Energy Commission and elsewhere.  Reviewed and 
prepared technical comments on applications for certification, preliminary staff assessments, 
final staff assessments, preliminary determinations of compliance, final determinations of 
compliance, and prevention of significant deterioration permits in the areas of air quality, 
water supply, water quality, biology, public health, worker safety, transportation, site 
contamination, cooling systems, and hazardous materials.  Presented written and oral 
testimony in evidentiary hearings with cross examination and rebuttal.  Participated in 
technical workshops. 

� Represented several parties in the proposed merger of San Diego Gas & Electric and 
Southern California Edison.  Prepared independent technical analyses on health risks, air 
quality, and water quality.  Presented written and oral testimony before the Public Utilities 
Commission administrative law judge with cross examination and rebuttal. 

� Represented a PRP in negotiations with local health and other agencies to establish impact of 
subsurface contamination on overlying residential properties.  Reviewed health studies 
prepared by agency consultants and worked with agencies and their consultants to evaluate 
health risks. 

WATER QUALITY/RESOURCES 

� Directed and participated in research on environmental impacts of energy development in the 
Colorado River Basin, including contamination of surface and subsurface waters and 
modeling of flow and chemical transport through fractured aquifers. 

� Played a major role in Northern California water resource planning studies since the early 
1970s.  Prepared portions of the Basin Plans for the Sacramento, San Joaquin, and Delta 
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basins including sections on water supply, water quality, beneficial uses, waste load 
allocation, and agricultural drainage. Developed water quality models for the Sacramento and 
San Joaquin Rivers. 

� Conducted hundreds of studies over the past 40 years on Delta water supplies and the impacts 
of exports from the Delta on water quality and biological resources of the Central Valley, 
Sacramento-San Joaquin Delta, and San Francisco Bay.  Typical examples include: 

1. Evaluate historical trends in salinity, temperature, and flow in San Francisco Bay 
and upstream rivers to determine impacts of water exports on the estuary;  

2. Evaluate the role of exports and natural factors on the food web by exploring the 
relationship between salinity and primary productivity in San Francisco Bay, 
upstream rivers, and ocean; 

3. Evaluate the effects of exports, other in-Delta, and upstream factors on the 
abundance of salmon and striped bass;  

4. Review and critique agency fishery models that link water exports with the 
abundance of striped bass and salmon;  

5. Develop a model based on GLMs to estimate the relative impact of exports, water 
facility operating variables, tidal phase, salinity, temperature, and other variables 
on the survival of salmon smolts as they migrate through the Delta; 

6. Reconstruct the natural hydrology of the Central Valley using water balances, 
vegetation mapping, reservoir operation models to simulate flood basins, 
precipitation records, tree ring research, and historical research; 

7. Evaluate the relationship between biological indicators of estuary health and 
down-estuary position of a salinity surrogate (X2);   

8. Use real-time fisheries monitoring data to quantify impact of exports on fish 
migration;  

9. Refine/develop statistical theory of autocorrelation and use to assess strength of 
relationships between biological and flow variables; 

10. Collect, compile, and analyze water quality and toxicity data for surface waters in 
the Central Valley to assess the role of water quality in fishery declines;  

11. Assess mitigation measures, including habitat restoration and changes in water 
project operation, to minimize fishery impacts;  

12. Evaluate the impact of unscreened agricultural water diversions on abundance of 
larval fish;

13. Prepare and present testimony on the impacts of water resources development on 
Bay hydrodynamics, salinity, and temperature in water rights hearings;   
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14. Evaluate the impact of boat wakes on shallow water habitat, including 
interpretation of historical aerial photographs; 

15. Evaluate the hydrodynamic and water quality impacts of converting Delta islands 
into reservoirs;

16. Use a hydrodynamic model to simulate the distribution of larval fish in a tidally 
influenced estuary; 

17. Identify and evaluate non-export factors that may have contributed to fishery 
declines, including predation, shifts in oceanic conditions, aquatic toxicity from 
pesticides and mining wastes, salinity intrusion from channel dredging, loss of 
riparian and marsh habitat, sedimentation from upstream land alternations, and 
changes in dissolved oxygen, flow, and temperature below dams. 

� Developed, directed, and participated in a broad-based research program on environmental 
issues and control technology for energy industries including petroleum, oil shale, coal 
mining, and coal slurry transport.  Research included evaluation of air and water pollution, 
development of novel, low-cost technology to treat and dispose of wastes, and development 
and application of geohydrologic models to evaluate subsurface contamination from in-situ 
retorting.  The program consisted of government and industry contracts and employed 45 
technical and administrative personnel. 

� Coordinated an industry task force established to investigate the occurrence, causes, and 
solutions for corrosion/erosion and mechanical/engineering failures in the waterside systems 
(e.g., condensers, steam generation equipment) of power plants.  Corrosion/erosion failures 
caused by water and steam contamination that were investigated included waterside corrosion 
caused by poor microbiological treatment of cooling water, steam-side corrosion caused by 
ammonia-oxygen attack of copper alloys, stress-corrosion cracking of copper alloys in the air 
cooling sections of condensers, tube sheet leaks, oxygen in-leakage through condensers, 
volatilization of silica in boilers and carry over and deposition on turbine blades, and iron 
corrosion on boiler tube walls.  Mechanical/engineering failures investigated included: steam 
impingement attack on the steam side of condenser tubes, tube-to-tube-sheet joint leakage, 
flow-induced vibration, structural design problems, and mechanical failures due to stresses 
induced by shutdown, startup and cycling duty, among others.  Worked with electric utility 
plant owners/operators, condenser and boiler vendors, and architect/engineers to collect data 
to document the occurrence of and causes for these problems, prepared reports summarizing 
the investigations, and presented the results and participated on a committee of industry 
experts tasked with identifying solutions to prevent condenser failures. 

� Evaluated the cost effectiveness and technical feasibility of using dry cooling and parallel 
dry-wet cooling to reduce water demands of several large natural-gas fired power plants in 
California and Arizona. 
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� Designed and prepared cost estimates for several dry cooling systems (e.g., fin fan heat 
exchangers) used in chemical plants and refineries. 

� Designed, evaluated, and costed several zero liquid discharge systems for power plants. 

� Evaluated the impact of agricultural and mining practices on surface water quality of Central 
Valley steams.  Represented municipal water agencies on several federal and state advisory 
committees tasked with gathering and assessing relevant technical information, developing 
work plans, and providing oversight of technical work to investigate toxicity issues in the 
watershed.

AIR QUALITY/PUBLIC HEALTH 

� Prepared or reviewed the air quality and public health sections of hundreds of EIRs and EISs 
on a wide range of industrial, commercial and residential projects. 

� Prepared or reviewed hundreds of NSR and PSD permits for a wide range of industrial 
facilities.

� Designed, implemented, and directed a 2-year-long community air quality monitoring 
program to assure that residents downwind of a petroleum-contaminated site were not 
impacted during remediation of petroleum-contaminated soils. The program included real-
time monitoring of particulates, diesel exhaust, and BTEX and time integrated monitoring for 
over 100 chemicals. 

� Designed, implemented, and directed a 5-year long source, industrial hygiene, and ambient 
monitoring program to characterize air emissions, employee exposure, and downwind 
environmental impacts of a first-generation shale oil plant.  The program included stack 
monitoring of heaters, boilers, incinerators, sulfur recovery units, rock crushers, API 
separator vents, and wastewater pond fugitives for arsenic, cadmium, chlorine, chromium, 
mercury, 15 organic indicators (e.g., quinoline, pyrrole, benzo(a)pyrene, thiophene, benzene), 
sulfur gases, hydrogen cyanide, and ammonia.  In many cases, new methods had to be 
developed or existing methods modified to accommodate the complex matrices of shale plant 
gases.

� Conducted investigations on the impact of diesel exhaust from truck traffic from a wide range 
of facilities including mines, large retail centers, light industrial uses, and sports facilities.
Conducted traffic surveys, continuously monitored diesel exhaust using an aethalometer, and 
prepared health risk assessments using resulting data. 

� Conducted indoor air quality investigations to assess exposure to natural gas leaks, 
pesticides, molds and fungi, soil gas from subsurface contamination, and outgasing of 
carpets, drapes, furniture and construction materials.  Prepared health risk assessments using 
collected data. 
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� Prepared health risk assessments, emission inventories, air quality analyses, and assisted in 
the permitting of over 70 1 to 2 MW emergency diesel generators. 

� Prepare over 100 health risk assessments, endangerment assessments, and other health-based 
studies for a wide range of industrial facilities. 

� Developed methods to monitor trace elements in gas streams, including a continuous real-
time monitor based on the Zeeman atomic absorption spectrometer, to continuously measure 
mercury and other elements. 

� Performed nuisance investigations (odor, noise, dust, smoke, indoor air quality, soil 
contamination) for businesses, industrial facilities, and residences located proximate to and 
downwind of pollution sources. 

PUBLICATIONS AND PRESENTATIONS (Partial List - Representative 
Publications) 

J.P. Fox, T.P. Rose, and T.L. Sawyer, Isotope Hydrology of a Spring-fed Waterfall in Fractured 
Volcanic Rock, 2007. 

C.E. Lambert, E.D. Winegar, and Phyllis Fox, Ambient and Human Sources of Hydrogen 
Sulfide: An Explosive Topic, Air & Waste Management Association, June 2000, Salt Lake City, 
UT.

San Luis Obispo County Air Pollution Control District and San Luis Obispo County Public 
Health Department, Community Monitoring Program, February 8, 1999. 

The Bay Institute, From the Sierra to the Sea.  The Ecological History of the San Francisco Bay-
Delta Watershed, 1998. 

J. Phyllis Fox, Well Interference Effects of HDPP’s Proposed Wellfield in the Victor Valley 
Water District, Prepared for the California Unions for Reliable Energy (CURE), October 12, 
1998.

J. Phyllis Fox, Air Quality Impacts of Using CPVC Pipe in Indoor Residential Potable Water 
Systems, Report Prepared for California Pipe Trades Council, California Firefighters Association, 
and other trade associations, August 29, 1998. 

J. Phyllis Fox and others, Authority to Construct Avila Beach Remediation Project, Prepared for 
Unocal Corporation and submitted to San Luis Obispo Air Pollution Control District, June 1998. 

J. Phyllis Fox and others, Authority to Construct Former Guadalupe Oil Field Remediation 
Project, Prepared for Unocal Corporation and submitted to San Luis Obispo Air Pollution 
Control District, May 1998. 
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J. Phyllis Fox and Robert Sears, Health Risk Assessment for the Metropolitan Oakland 
International Airport Proposed Airport Development Program, Prepared for Plumbers & 
Steamfitters U.A. Local 342, December 15, 1997. 

Levine-Fricke-Recon (Phyllis Fox and others), Preliminary Endangerment Assessment Work 
Plan for the Study Area Operable Unit, Former Solano County Sanitary Landfill, Benicia, 
California, Prepared for Granite Management Co. for submittal to DTSC, September 26, 1997. 

Phyllis Fox and Jeff Miller, "Fathead Minnow Mortality in the Sacramento River," IEP
Newsletter, v. 9, n. 3, 1996. 

Jud Monroe, Phyllis Fox, Karen Levy, Robert Nuzum, Randy Bailey, Rod Fujita, and Charles 
Hanson, Habitat Restoration in Aquatic Ecosystems.  A Review of the Scientific Literature 
Related to the Principles of Habitat Restoration, Part Two, Metropolitan Water District of 
Southern California (MWD) Report, 1996. 

Phyllis Fox and Elaine Archibald, Aquatic Toxicity and Pesticides in Surface Waters of the 
Central Valley, California Urban Water Agencies (CUWA) Report, September 1997. 

Phyllis Fox and Alison Britton, Evaluation of the Relationship Between Biological Indicators 
and the Position of X2, CUWA Report, 1994. 

Phyllis Fox and Alison Britton, Predictive Ability of the Striped Bass Model, WRINT DWR-206, 
1992.

J. Phyllis Fox, An Historical Overview of Environmental Conditions at the North Canyon Area of 
the Former Solano County Sanitary Landfill, Report Prepared for Solano County Department of 
Environmental Management, 1991. 

J. Phyllis Fox, An Historical Overview of Environmental Conditions at the East Canyon Area of 
the Former Solano County Sanitary Landfill, Report Prepared for Solano County Department of 
Environmental Management, 1991. 

Phyllis Fox, Trip 2 Report, Environmental Monitoring Plan, Parachute Creek Shale Oil 
Program, Unocal Report, 1991. 

J. P. Fox and others, "Long-Term Annual and Seasonal Trends in Surface Salinity of San 
Francisco Bay," Journal of Hydrology, v. 122, p. 93-117, 1991. 

J. P. Fox and others, "Reply to Discussion by D.R. Helsel and E.D. Andrews on Trends in 
Freshwater Inflow to San Francisco Bay from the Sacramento-San Joaquin Delta," Water
Resources Bulletin, v. 27, no. 2, 1991. 

J. P. Fox and others, "Reply to Discussion by Philip B. Williams on Trends in Freshwater Inflow 
to San Francisco Bay from the Sacramento-San Joaquin Delta," Water Resources Bulletin, v. 27, 
no. 2, 1991. 
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J. P. Fox and others, "Trends in Freshwater Inflow to San Francisco Bay from the Sacramento-
San Joaquin Delta," Water Resources Bulletin, v. 26, no. 1, 1990. 

J. P. Fox, "Water Development Increases Freshwater Flow to San Francisco Bay," SCWC
Update, v. 4, no. 2, 1988. 

J. P. Fox, Freshwater Inflow to San Francisco Bay Under Natural Conditions, State Water 
Contracts, Exhibit 262, 58 pp., 1987. 

J. P. Fox, "The Distribution of Mercury During Simulated In-Situ Oil Shale Retorting," 
Environmental Science and Technology, v. 19, no. 4, pp. 316-322, 1985. 

J. P. Fox, "El Mercurio en el Medio Ambiente: Aspectos Referentes al Peru," (Mercury in the 
Environment:  Factors Relevant to Peru) Proceedings of Simposio Los Pesticidas y el Medio 
Ambiente," ONERN-CONCYTEC, Lima, Peru, April 25-27, 1984.  (Also presented at Instituto 
Tecnologico Pesquero and Instituto del Mar del Peru.) 

J. P. Fox, "Mercury, Fish, and the Peruvian Diet," Boletin de Investigacion, Instituto Tecnologico 
Pesquero, Lima, Peru, v. 2, no. 1, pp. 97-116, l984. 

J. P. Fox, P. Persoff, A. Newton, and R. N. Heistand, "The Mobility of Organic Compounds in a 
Codisposal System," Proceedings of the Seventeenth Oil Shale Symposium, Colorado School of 
Mines Press, Golden, CO, 1984. 

P. Persoff and J. P. Fox, "Evaluation of Control Technology for Modified In-Situ Oil Shale 
Retorts," Proceedings of the Sixteenth Oil Shale Symposium, Colorado School of Mines Press, 
Golden, CO, 1983. 

J. P. Fox, Leaching of Oil Shale Solid Wastes:  A Critical Review, University of Colorado Report, 
245 pp., July 1983. 

J. P. Fox, Source Monitoring for Unregulated Pollutants from the White River Oil Shale Project,
VTN Consolidated Report, June 1983. 

A. S. Newton, J. P. Fox, H. Villarreal, R. Raval, and W. Walker II, Organic Compounds in Coal 
Slurry Pipeline Waters, Lawrence Berkeley Laboratory Report LBL-15121, 46 pp., Sept. 1982. 

M. Goldstein et al., High Level Nuclear Waste Standards Analysis, Regulatory Framework 
Comparison, Battelle Memorial Institute Report No. BPMD/82/E515-06600/3, Sept. 1982. 

J. P. Fox et al., Literature and Data Search of Water Resource Information of the Colorado, 
Utah, and Wyoming Oil Shale Basins, Vols. 1-12, Bureau of Land Management, 1982. 

A. T. Hodgson, M. J. Pollard, G. J. Harris, D. C. Girvin, J. P. Fox, and N. J. Brown, Mercury
Mass Distribution During Laboratory and Simulated In-Situ Retorting, Lawrence Berkeley 
Laboratory Report LBL-12908, 39 pp., Feb. 1982. 
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E. J. Peterson, A. V. Henicksman, J. P. Fox, J. A. O'Rourke, and P. Wagner, Assessment and 
Control of Water Contamination Associated with Shale Oil Extraction and Processing, Los 
Alamos National Laboratory Report LA-9084-PR, 54 pp., April 1982. 

P. Persoff and J. P. Fox, Control Technology for In-Situ Oil Shale Retorts, Lawrence Berkeley 
Laboratory Report LBL-14468, 118 pp., Dec. 1982. 

J. P. Fox, Codisposal Evaluation: Environmental Significance of Organic Compounds,
Development Engineering Report, 104 pp., April 1982. 

J. P. Fox, A Proposed Strategy for Developing an Environmental Water Monitoring Plan for the 
Paraho-Ute Project, VTN Consolidated Report, Sept. 1982. 

J. P. Fox, D. C. Girvin, and A. T. Hodgson, "Trace Elements in Oil Shale Materials," Energy and 
Environmental Chemistry, Fossil Fuels, v.1, pp. 69-101, 1982. 

M. Mehran, T. N. Narasimhan, and J. P. Fox, "Hydrogeologic Consequences of Modified In-situ 
Retorting Process, Piceance Creek Basin, Colorado," Proceedings of the Fourteenth Oil Shale 
Symposium, Colorado School of Mines Press, Golden, CO, 1981 (LBL-12063).

U. S. DOE (J. P. Fox and others), Western Oil Shale Development:  A Technology Assessment, v. 
1-9, Pacific Northwest Laboratory Report PNL-3830, 1981. 

J. P. Fox (ed), "Oil Shale Research," Chapter from the Energy and Environment Division Annual 
Report 1980, Lawrence Berkeley Laboratory Report LBL-11989, 82 pp., 1981 (author or co-
author of four articles in report). 

J. P. Fox, The Partitioning of Major, Minor, and Trace Elements during In-Situ Oil Shale 
Retorting, Ph.D. Dissertation, U. of Ca., Berkeley, also Report LBL-9062, 441 pp., 1980 (Diss.
Abst. Internat., v. 41, no. 7, 1981). 

J.P. Fox, "Elemental Composition of Simulated In Situ Oil Shale Retort Water," Analysis of 
Waters Associated with Alternative Fuel Production, ASTM STP 720, L.P. Jackson and C.C. 
Wright, Eds., American Society for Testing and Materials, pp. 101-128, 1981. 

J. P. Fox, P. Persoff, P. Wagner, and E. J. Peterson, "Retort Abandonment -- Issues and Research 
Needs," in Oil Shale:  the Environmental Challenges, K. K. Petersen (ed.), p. 133, 1980 
(Lawrence Berkeley Laboratory Report LBL-11197).  

J. P. Fox and T. E. Phillips, "Wastewater Treatment in the Oil Shale Industry," in Oil Shale:  the 
Environmental Challenges, K. K. Petersen (ed.), p. 253, 1980 (Lawrence Berkeley Laboratory 
Report LBL-11214). 

R. D. Giauque, J. P. Fox, J. W. Smith, and W. A. Robb, "Geochemical Studies of Two Cores 
from the Green River Oil Shale Formation," Transactions, American Geophysical Union, v. 61, 
no. 17, 1980. 
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J. P. Fox, "The Elemental Composition of Shale Oils," Abstracts of Papers, 179th National 
Meeting, ISBN 0-8412-0542-6, Abstract No. FUEL 17, 1980. 

J. P. Fox and P. Persoff, "Spent Shale Grouting of Abandoned In-Situ Oil Shale Retorts," 
Proceedings of Second U.S. DOE Environmental Control Symposium, CONF-800334/1, 1980 
(Lawrence Berkeley Laboratory Report LBL-10744). 

P. K. Mehta, P. Persoff, and J. P. Fox, "Hydraulic Cement Preparation from Lurgi Spent Shale," 
Proceedings of the Thirteenth Oil Shale Symposium, Colorado School of Mines Press, Golden, 
CO, 1980 (Lawrence Berkeley Laboratory Report LBL-11071). 

F. E. Brinckman, K. L. Jewett, R. H. Fish, and J. P. Fox, "Speciation of Inorganic and 
Organoarsenic Compounds in Oil Shale Process Waters by HPLC Coupled with Graphite 
Furnace Atomic Absorption (GFAA) Detectors," Abstracts of Papers, Div. of Geochemistry, 
Paper No. 20, Second Chemical Congress of the North American Continent, August 25-28, 1980, 
Las Vegas (1980). 

J. P. Fox, D. E. Jackson, and R. H. Sakaji, "Potential Uses of Spent Shale in the Treatment of Oil 
Shale Retort Waters," Proceedings of the Thirteenth Oil Shale Symposium, Colorado School of 
Mines Press, Golden, CO, 1980 (Lawrence Berkeley Laboratory Report LBL-11072). 

J. P. Fox, The Elemental Composition of Shale Oils, Lawrence Berkeley Laboratory Report LBL-
10745, 1980. 

R. H. Fish, J. P. Fox, F. E. Brinckman, and K. L. Jewett, Fingerprinting Inorganic and 
Organoarsenic Compounds in Oil Shale Process Waters Using a Liquid Chromatograph 
Coupled with an Atomic Absorption Detector, Lawrence Berkeley Laboratory Report LBL-
11476, 1980. 

National Academy of Sciences (J. P. Fox and others), Surface Mining of Non-Coal Minerals, 
Appendix II: Mining and Processing of Oil Shale and Tar Sands, 222 pp., 1980. 

J. P. Fox, "Elemental Composition of Simulated In-Situ Oil Shale Retort Water," in Analysis of 
Waters Associated with Alternative Fuel Production, ASTM STP 720, L. P. Jackson and C. C. 
Wright (eds.), American Society for Testing and Materials, pp. 101-128, 1980. 

R. D. Giauque, J. P. Fox, and J. W. Smith, Characterization of Two Core Holes from the Naval 
Oil Shale Reserve Number 1, Lawrence Berkeley Laboratory Report LBL-10809, 176 pp., 
December 1980. 

B. M. Jones, R. H. Sakaji, J. P. Fox, and C. G. Daughton, "Removal of Contaminative 
Constituents from Retort Water: Difficulties with Biotreatment and Potential Applicability of 
Raw and Processed Shales," EPA/DOE Oil Shale Wastewater Treatability Workshop, December 
1980 (Lawrence Berkeley Laboratory Report LBL-12124). 

J. P. Fox, Water-Related Impacts of In-Situ Oil Shale Processing, Lawrence Berkeley Laboratory 
Report LBL-6300, 327 p., December 1980. 
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M. Mehran, T. N. Narasimhan, and J. P. Fox, An Investigation of Dewatering for the Modified 
In-Situ Retorting Process, Piceance Creek Basin, Colorado, Lawrence Berkeley Laboratory 
Report LBL-11819, 105 p., October 1980. 

J. P. Fox (ed.) "Oil Shale Research," Chapter from the Energy and Environment Division Annual 
Report 1979, Lawrence Berkeley Laboratory Report LBL-10486, 1980 (author or coauthor of 
eight articles). 

E. Ossio and J. P. Fox, Anaerobic Biological Treatment of In-Situ Oil Shale Retort Water,
Lawrence Berkeley Laboratory Report LBL-10481, March 1980. 

J. P. Fox, F. H. Pearson, M. J. Kland, and P. Persoff, Hydrologic and Water Quality Effects and 
Controls for Surface and Underground Coal Mining -- State of Knowledge, Issues, and Research 
Needs, Lawrence Berkeley Laboratory Report LBL-11775, 1980. 

D. C. Girvin, T. Hadeishi, and J. P. Fox, "Use of Zeeman Atomic Absorption Spectroscopy for 
the Measurement of Mercury in Oil Shale Offgas," Proceedings of the Oil Shale Symposium: 
Sampling, Analysis and Quality Assurance, U.S. EPA Report EPA-600/9-80-022, March 1979 
(Lawrence Berkeley Laboratory Report LBL-8888). 
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POST GRADUATE COURSES 
(Partial)

S-Plus Data Analysis, MathSoft, 6/94. 
Air Pollutant Emission Calculations, UC Berkeley Extension, 6-7/94 
Assessment, Control and Remediation of LNAPL Contaminated Sites, API and USEPA, 9/94 
Pesticides in the TIE Process,  SETAC, 6/96 
Sulfate Minerals: Geochemistry, Crystallography, and Environmental Significance, 
 Mineralogical Society of America/Geochemical Society, 11/00. 
Design of Gas Turbine Combined Cycle and Cogeneration Systems, Thermoflow, 12/00 
Air-Cooled Steam Condensers and Dry- and Hybrid-Cooling Towers, Power-Gen, 12/01 
Combustion Turbine Power Augmentation with Inlet Cooling and Wet Compression,  
 Power-Gen , 12/01 
CEQA Update, UC Berkeley Extension, 3/02 
The Health Effects of Chemicals, Drugs, and Pollutants, UC Berkeley Extension, 4-5/02 
Noise Exposure Assessment: Sampling Strategy and Data Acquisition, AIHA PDC 205, 6/02 
Noise Exposure Measurement Instruments and Techniques, AIHA PDC 302, 6/02 
Noise Control Engineering, AIHA PDC 432, 6/02 
Optimizing Generation and Air Emissions, Power-Gen, 12/02 
Utility Industry Issues, Power-Gen, 12/02 
Multipollutant Emission Control, Coal-Gen, 8/03 
Community Noise, AIHA PDC 104, 5/04 
Cutting-Edge Topics in Noise and Hearing Conservation, AIHA 5/04 
Selective Catalytic Reduction: From Planning to Operation, Power-Gen, 12/05 
Improving the FGD Decision Process, Power-Gen, 12/05 
E-Discovery, CEB, 6/06 
McIlvaine Hot Topic Hour, FGD Project Delay Factors, 8/10/06 
McIlvaine Hot Topic Hour, What Mercury Technologies Are Available, 9/14/06 
McIlvaine Hot Topic Hour, SCR Catalyst Choices, 10/12/06 
McIlvaine Hot Topic Hour, Particulate Choices for Low Sulfur Coal, 10/19/06 
McIlvaine Hot Topic Hour, Impact of PM2.5 on Power Plant Choices, 11/2/06 
McIlvaine Hot Topic Hour, Dry Scrubbers, 11/9/06 
Cost Estimating and Tricks of the Trade – A Practical Approach, PDH P159, 11/19/06 
Process Equipment Cost Estimating by Ratio & Proportion, PDH G127 11/19/06 
Power Plant Air Quality Decisions, Power-Gen 11/06 
McIlvaine Hot Topic Hour, WE Energies Hg Control Update, 1/12/07 
Negotiating Permit Conditions, EEUC, 1/21/07 
BACT for Utilities, EEUC, 1/21/07 
McIlvaine Hot Topic Hour, Chinese FGD/SCR Program & Impact on World, 2/1/07 
McIlvaine Hot Topic Hour, Mercury Control Cost & Performance, 2/15/07 
McIlvaine Hot Topic Hour, Mercury CEMS, 4/12/07 
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Coal-to-Liquids – A Timely Revival, 9th Electric Power, 4/30/07 
Advances in Multi-Pollutant and CO2 Control Technologies, 9th Electric Power, 4/30/07 
McIlvaine Hot Topic Hour, Measurement & Control of PM2.5, 5/17/07 
McIlvaine Hot Topic Hour, Co-firing and Gasifying Biomass, 5/31/07 
McIlvaine Hot Topic Hour, Mercury Cost and Performance, 6/14/07 
Ethanol 101: Points to Consider When Building an Ethanol Plant, BBI International, 6/26/07 
Low Cost Optimization of Flue Gas Desulfurization Equipment, Fluent, Inc., 7/6/07. 
McIlvaine Hot Topic Hour, CEMS for Measurement of NH3, SO3, Low NOx, 7/12/07 
McIlvaine Hot Topic Hour, Mercury Removal Status & Cost, 8/9/07 
McIlvaine Hot Topic Hour, Filter Media Selection for Coal-Fired Boilers, 9/13/07 
McIlvaine Hot Topic Hour, Catalyst Performance on NOx, SO3, Mercury, 10/11/07 
PRB Coal Users Group, PRB 101, 12/4/07 
McIlvaine Hot Topic Hour, Mercury Control Update, 10/25/07 
Circulating Fluidized Bed Boilers, Their Operation, Control and Optimization, Power-Gen, 
12/8/07
Renewable Energy Credits & Greenhouse Gas Offsets, Power-Gen, 12/9/07 
Petroleum Engineering & Petroleum Downstream Marketing, PDH K117, 1/5/08 
Estimating Greenhouse Gas Emissions from Manufacturing, PDH C191, 1/6/08 
McIlvaine Hot Topic Hour, NOx Reagents, 1/17/08 
McIlvaine Hot Topic Hour, Mercury Control, 1/31/08 
McIlvaine Hot Topic Hour, Mercury Monitoring, 3/6/08 
McIlvaine Hot Topic Hour, SCR Catalysts, 3/13/08 
Argus 2008 Climate Policy Outlook, 3/26/08 
Argus Pet Coke Supply and Demand 2008, 3/27/08 
McIlvaine Hot Topic Hour, SO3 Issues and Answers, 3/27/08 
McIlvaine Hot Topic Hour, Mercury Control, 4/24/08 
McIlvaine Hot Topic Hour, Co-Firing Biomass, 5/1/08 
McIlvaine Hot Topic Hour, Coal Gasification, 6/5/08 
McIlvaine Hot Topic Hour, Spray Driers vs. CFBs, 7/3/08 
McIlvaine Hot Topic Hour, Air Pollution Control Cost Escalation, 9/25/08 
McIlvaine Hot Topic Hour, Greenhouse Gas Strategies for Coal Fired Power Plant Operators, 
10/2/08
McIlvaine Hot Topic Hour, Mercury and Toxics Monitoring, 2/5/09 
McIlvaine Hot Topic Hour, Dry Precipitator Efficiency Improvements, 2/12/09 
McIlvaine Hot Topic Hour, Coal Selection & Impact on Emissions, 2/26/09 
McIlvaine Hot Topic Hour, 98% Limestone Scrubber Efficiency, 7/9/09 
McIlvaine Hot Topic Hour, Carbon Management Strategies and Technologies, 6/24/10 
McIlvaine Hot Topic Hour, Gas Turbine O&M, 7/22/10 

McIlvaine Hot Topic Hour, Industrial Boiler MACT – Impact and Control Options, March 10, 
2011
McIlvaine Hot Topic Hour, Fuel Impacts on SCR Catalysts, June 30, 2011. 
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Interest Rates, PDH P204, 3/9/12 
Mechanics Liens, PDHOnline, 2/24/13. 
Understanding Concerns with Dry Sorbent Injection as a Coal Plant Pollution Control, Webinar 
#874-567-839 by Cleanenergy.Org, March 4, 2013 
Webinar: Coal-to-Gas Switching: What You Need to Know to Make the Investment, sponsored 
by PennWell Power Engineering Magazine, March 14, 2013.  Available at: 
https://event.webcasts.com/viewer/event.jsp?ei=1013472. 
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I am a policy analyst, researcher, educator, and consultant with more than 

three decades of experience assessing the risks associated with transporting 

hazardous materials. Over the course of my career, I have advised governmental 

bodies, national chemical and oil worker unions, insurance companies, universities, 

and environmental groups on the unique health and safety hazards of shipping 

hazardous materials—including crude oil—by rail. I have testified before both 

houses of the United States Congress, and have presented as an invited lecturer in 

twelve countries on chemical transportation accident prevention. As a pro bono 

consultant, I have provided specific analyses of risks associated with transporting 

crude oil by rail in and around cities across the United States, including Albany, New 

York and Washington, D.C.  

 

I am familiar with Valero’s proposal to begin accepting crude oil shipments by 

rail at its Benicia refinery. I have reviewed the draft Environmental Impact Report 

(EIR)’s discussion of the hazardous impacts associated with this proposal, including 

a report by Dr. Christopher Barkan and others, purporting to calculate the 

probability of crude oil release due to tank car derailment on the portion of the rail 

route between Roseville and Benicia (Appendix F to the draft EIR).  

 

The draft EIR fails to fully analyze, disclose, and mitigate significant 

hazardous impacts of shipping crude oil by rail to the Benicia refinery. First, the 

probability analysis referenced in the draft EIR and explained more fully in the 

Barkan Report fails to consider multiple important risk factors, described in detail 

below. As a result of these omissions, the draft EIR incorrectly concludes that the 

probability of crude oil release, and thus the potential for significant impact, is low. 

Second, the draft fails to adequately disclose and analyze the consequences of events 

it considers low-probability, thereby ignoring that even low-probability impacts can 

be significant if their consequences are sufficiently grave. Because it assumes that 

hazardous impacts from crude by rail transport are insignificant, the draft EIR also 

fails to require any of the various possible mitigation measures.    

 

I. There are gaps in the draft EIR’s analysis of the probability of a crude oil 
release from rail cars; as a result, it overlooks potentially significant 
hazardous impacts. 
 

The draft EIR’s conclusion that hazardous impacts related to transporting 

crude oil to the Benicia Valero refinery are not significant stems directly from the 
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Barkan Report’s conclusion that the risk of a crude oil release from rail cars is low. 

However, the Barkan Report is flawed and overlooks important risks. Several of the 

Barkan Report’s major omissions follow below. 

 

A. The draft EIR fails to disclose the probability of a release on 
railroad miles outside the Roseville to Benicia route.   
 

To begin, the Barkan Report looks only at the probability of crude oil release 

due to tank car derailment between Roseville and Benicia; it contains no discussion 

whatsoever of the risk of release on the longer route before arriving in Roseville 

through perhaps much more challenging California landscapes. The formula the 

Report uses to calculate probability shows that the greater length of track a tank car 

travels, the higher its probability of release. See App. F at 2. Yet it makes no attempt 

to calculate the length of track the tank cars will travel within or beyond California 

before arriving in Roseville, let alone the conditions along that route. Given that 

there are limited potential rail paths that the tank cars could take, the draft EIR 

could easily have analyzed the risks along the longer route; it simply chose not to. 

 

B. The draft EIR’s probability calculation fails to take into account 
specific physical features of the Roseville-Benicia route, beyond 
what classes of track are present.  
 

Even for the segment of the rail route the Barkan Report does analyze, it fails 

to look at risk factors related to local conditions along the route. The Barkan 

Report’s probability analysis takes into account one physical characteristic of the 

track between Roseville and Benicia: the type of “track classes” present, as defined 

by the Federal Railroad Administration (FRA). See App. F at 2-4, 6-7. The Report 

contains no discussion of the many other potential segment-specific infrastructure 

risk issues associated with the track structures and roadbed present, such as 

dangerous curves, washout potentials, trestles or tunnels, etc.  

 

It is well-established that local route conditions can pose serious derailment 

risks. For example, it is clear that specific route characteristics were centrally 

important in the Lac-Megantic, Quebec crude oil train derailment and fire on July 2, 

2013. Although the draft EIR dismissively pigeon-holes the cause of the Lac-

Megantic accident as “human error,” see Draft EIR at 4.7-19, the disaster was also 

the result of infrastructure issues involving downhill grades and the presence of 
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curves/switches in the downtown area. Local conditions also influenced the 

derailment and oil spill in Lynchburg, Virginia on April 20, 2014.1 

 

The Barkan Report’s neglect of route-specific factors and the history of 

accidents, violations, etc. along the Roseville-Benicia route is especially puzzling 

given that Dr. Barkan’s own past work acknowledges the importance of looking at 

local features when assessing risk.  For example, in a 2003 study, Dr. Barkan noted 

that “[t]he severity of a particular hazardous materials accident” relates to “the 

particular circumstances and location of the release.”2 In that same study, Dr. 

Barkan vividly highlighted the very top risk factors in accident causation on a given 

stretch of track as including broken rails and welds and buckled track—neither of 

which is discussed for the Roseville-Benicia route.  

 

Instead, the Barkan Report attempts to estimate the probability of derailment 

in a specific local area by combining the local track class data point with generic 

national data on release rates derived from previous accidents of all kinds. A closer 

look at specific infrastructure features of the Roseville-Benicia route is required to 

reach any fair estimate of probability of accidental crude oil releases, especially 

given possible new operations challenges caused by the expected heavy volumes of 

unit trains.   

 

C. The draft EIR fails to calculate the probability of release along 
particularly vulnerable segments of the Roseville-Benicia route, 
other than the Suisun wetlands. 
 

The Barkan Report analyzes the probability that a crude oil release will occur 

anywhere along the Roseville-Benicia train route. It does not ask whether local track 

                                                           
1 Va. oil train derailment is latest "wake-up call": expert, CBS/AP, May 1, 2014, 

http://www.pennlive.com/midstate/index.ssf/2014/05/oil_tankers_fall_into_james

_ri.html (“Grady Cothen, a former Federal Railroad Administration official, said 

given the recent wet weather in Virginia and the accident's location near a river, it's 

possible that soft subsoil may have weakened the track, Cothen speculated.”). 

2 Christopher Barkan et al., Railroad Derailment Factors Affecting Hazardous 
Materials Transportation Risk, Transportation Research Record 1825, Paper No. 03-

4429 at 67 (2003) (hereinafter “Barkan 2003”), available at 

http://railtec.illinois.edu/cee/pdf/Barkan_et_al_2003.pdf. 

Comment Letter B10

B10-59
cont.

B10-60

2.5-259



5 
 

conditions or other factors make an accident on any subsection of that route more 

probable, with one exception: the report does derive a specific probability of crude 

oil release on the section of track that passes through the Suisun wetlands. However, 

the Suisun wetlands are not the only vulnerable location along the Roseville-Benicia 

route. Other sensitive off-track receptors, such as high-population density centers, 

schools, hospitals, etc., may make the consequences of a crude oil release at certain 

locations particularly grave. Neither the Barkan Report nor the draft EIR discloses 

any of these other sensitive areas along the train route. Nor do they analyze whether 

the specific risk to such areas may be heightened.  

 

D. The probability calculation fails to consider the most recent data 
available on crude-by-rail accidents, or the risks specific to 
operation of crude oil unit trains.  
 

The Barkan Report also ignores potentially significant hazardous impacts 

because its probability calculation does not take into account the unique risks that 

crude oil unit trains pose. Unit trains tend to be longer and heavier than traditional 

shipping trains. As explained by the United States Department of Transportation, 

crude oil unit trains 

 

are longer, heavier in total, more challenging to control, and can 

produce considerably higher buff and draft forces which affect train 

stability. In addition, these trains can be more challenging to slow 

down or stop, can be more prone to derailments when put in 

emergency braking, and the loaded tank cars are stiffer and do not 

react well to track warp which when combined with high buff/draft 

forces can increase the risk of derailments.3 

 

A credible probability analysis depends crucially on a complete, relevant 

dataset. No analysis of the probability of a crude oil release from a unit train can be 

                                                           
3 Dept. of Transportation, Pipeline and Hazardous Materials Safety 

Administration, Draft Regulatory Impact Analysis for Hazardous Materials: 

Enhanced Tank Car Standards and Operational Controls for High-Hazard 

Flammable Trains; Notice of Proposed Rulemaking, July 2013 (“Draft RIA”) at 

24.  
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complete without data from 2010 and later, when transportation of crude oil in unit 

trains took off in the United States. However, the Barkan Report derives its 

probability calculation from historical train and railcar accident data that pre-dates 

2010. It does not explain why this outdated accident data is applicable to predicting 

the behavior of longer, heavier unit trains; nor is it clear how such data is relevant.  

 

As just one example, the Report calculates a train derailment rate (one 

variable in its probability equation) from pre-2010 accident statistics in the FRA’s 

Rail Equipment Accident database. App. F at 2-3. According to the FRA database, the 

average speed of a train involved in a reported accident was 27 miles per hour. But 

modern unit trains travel much faster: freight railroads have recently announced 

their intention to voluntarily reduce the speeds of unit trains carrying crude oil to 50 

miles per hour, or 40 miles in “high-threat” urban areas.4 Dr. Barkan’s prior work 

indicates that speed is one of the most important factors determining whether a 

derailment will lead to a significant hazardous materials accident.5  

 

Likewise, the Barkan Report’s analysis assumed that in an average derailment 

event, six individual cars would derail, again based on the outmoded FRA accident 

data. App. F at 5. The Report contains no discussion of how realistic this assumption 

is for crude oil unit trains, which contain more cars on average. National data on 

train accidents from 2010 and later is available. The Department of Transportation, 

for example, recently used 2006 through 2013 data to estimate the severity of 

accidents from crude oil unit train derailments in a recent rulemaking.6 The draft 

EIR simply chose to ignore the most recent, most relevant data. 

 

The draft EIR and underlying analysis made no attempt to otherwise account 

for the acute dangers that are particular to unit train operation. Multiple 

professional outlets have recognized the huge difference in risk between 

transporting crude oil by unit train and traditional rail shipment, including the 

Association of American Railroads’ August 2013 Circular OT-55N (dated August 5, 

                                                           
4 Association of American Railroads, Freight Railroads Join U.S. Transportation 
Secretary Foxx in Announcing Industry Crude By Rail Safety Initiative, Feb. 21, 2014, 

https://www.aar.org/newsandevents/Press-Releases/Pages/Freight-Railroads-

Join-U-S-Transportation-Secretary-Foxx-in-Announcing-Industry-Crude-By-Rail-

Safety-Initiative.aspx 
5 See Barkan 2003, at 64.  
6 Draft RIA at 25. 
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2013) and the National Traffic Safety Board’s April 2014 Safety Forum. Various 

federal safety studies and federal agency directives have also cited unit trains as a 

key safety concern. In fact, Dr. Barkan’s own prior scholarship suggests that special 

characteristics of unit trains are important to assessing risk. Adequately predicting 

the probability of accidental release of crude oil from a rail line would require an 

assessment of the particular operations, behavior, and risk of flammable unit trains, 

especially their history and potential for multi-car derailment. The Barkan Report 

and draft EIR do no such thing.  

 

E. Instead of relying on real-world data about crude-by-rail 
accidents, the Barkan Report uses a method of calculating the 
resistance of tank cars to puncture that is non-transparent, 
untested, and unreliable.  
 

As explained above, many of the variables the Barkan Report uses to calculate 

the probability of a crude oil release are deficient because they ignore the most 

recent, most relevant data on unit train derailment. Another variable—the 

conditional probability of release (CPR), or imperviousness of a derailed car to 

puncture—is suspect for additional reasons. The Barkan Report derives its CPR 

value from non-transparent industry sources, in some places without citation to any 

specific documents. The method used to derive the CPR is quite new and relatively 

untested in the scientific literature. Moreover, calculated CPR values are particularly 

unreliable as a proxy for the resistance of 1232 tank cars, which the Barkan Report 

assumes will be used to transport crude to Benicia.  As discussed at the National 

Transportation Safety Board’s April 2014 Safety Forum, there is simply not enough 

data from crashes involving 1232 cars to constitute a strong empirical basis for CPR 

projections. At that forum, Todd Treichel, the director of the RSI-AAR Railroad Tank 

Car Safety Research and Test Project stated, “The 1232 cars, the CPC-1232 cars in 

particular remain fairly scarce in our data, so the specific question how have they 

performed in accidents so far doesn't really confirm or dispute the CPR estimates 

until there are many more cars that have been derailed in many more types of 

accidents.”7 The Barkan Report does not disclose this weakness in its chosen 

                                                           
7 NTSB Rail Safety Forum: Transportation of Crude Oil and Ethanol, Washington, 

D.C.,  April 22, 2014,  transcript at 82, available at 

http://dms.ntsb.gov/pubdms/search/hitlist.cfm?docketID=56186 
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methodology. Nor does it provide any explanation of why CPR values based on other 

types of cars in the national dataset should be applied to 1232 tank cars.  

 

F. The draft EIR fails to consider whether some risk factors should 
be weighted more heavily than others in assessing the probability 
of hazardous impact. 
 

The Barkan Report and draft EIR fail to take into account many factors, 

described above, that suggest that the proposed crude-by-rail project has significant 

hazardous impacts. Even among the risk factors it does consider, the Barkan Report 

does not discuss or rank which factors are most important, and by how much, in 

accounting for releases from trains. Diminishing the weight given to the most 

important risk factors necessarily skews a risk analysis toward underestimating the 

risks present.  

 

G. The draft EIR’s method of calculating risk is not safety 
conservative.   
 

Despite all the foregoing omissions and oversights in its analysis, the Barkan 

Report asserts that it is method of calculating the probability of a crude oil release is 

“probably” safety conservative. App. F. at 8-9. There is no reason to think this is the 

case, and in fact, as detailed above, there are many reasons to think the analysis 

underestimates the potential public safety risk inherent in Valero’s proposal.  

 

The short life of the crude-by-rail industry in North America has already seen 

a number of serious crude oil releases. The Barkan Report makes no effort to 

suggest that the probability of release derived from its equation is either higher or 

lower than real-world release rates. Instead, the Report touts the overall decline in 

hazardous materials release rates from trains over the past decades. But that trend 

is irrelevant, and even misleading, without taking into account the recent history of 

crude-by-rail operations.  
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II. The draft EIR fails to take into account the potential significance of 
foreseeable low-probability, high-impact risks of transporting crude oil 
by unit train. 
 
Even if the probability of a crude oil release between Roseville and Benicia 

were as low as the Barkan Report says it is, the draft EIR’s conclusion that there are 

no potentially significant hazardous impacts is unjustified. The draft EIR assumes 

that the potential significance of a crude oil release is based solely on probability 

that the release will take place. However, the existence of a potentially significant 

impact stems not just from the probability of the impact, but also its foreseeable 

consequences. Put most simply: risk = consequence x probability.   

 

The Barkan Report neither discloses nor analyzes the consequences of any of 

the risks it identifies. The draft EIR’s hazardous impacts section contains a brief 

description of the fallout from major crude-by-rail accidents at Lac-Megantic; 

Lynchburg, Virginia; Aliceville, Alabama; and Casselton, North Dakota. Draft EIR at 

4.7-6 to 4.7-8. However, it fails to disclose or analyze the reasonably foreseeable 

local impact of a comparable accident between Roseville and Benicia. For example, 

at Lac-Megantic, 63 tank cars derailed, releasing 1.6 million gallons of crude oil, 

which then ignited, killing 47 people. Draft EIR at 4.7-8. The City of Davis has a 

population 10 times greater than Lac-Megantic, and is almost 10 times as densely 

populated. A Lac-Megantic-style inferno in Davis would be devastatingly significant 

even if, as the draft EIR assumes, it would only happen once in 111 years.  

 

* * * 
 

 Based on the foregoing, I conclude that the draft EIR and underlying Barkan 

Report fail to disclose and analyze the potentially significant hazardous impacts of 

transporting crude oil by rail to the Benicia Valero refinery: first, by failing to 

consider evidence tending to show that the probability of a crude oil release is 

higher than the draft EIR posits, and second, by ignoring the impacts of low-risk, 

high-consequence events. The final EIR must account for and mitigate these 

significant impacts.  
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 915 S.  BUCHANAN ST.    No. 29 

      ARLINGTON  VA     22204
TEL:  703-979-9191   e-mail: fmillarfoe@gmail.com

Public interest and environmental safety advocate, national policy analyst and lobbyist, trade 
union strategic researcher, educator and consultant, based in Washington, D.C., with skills, 
technical expertise and national, local and international contacts in a wide range of issues and 
strategies.  Recognized international analyst in nuclear waste storage and transportation and 
industrial chemical use, transportation and accident prevention, emergency planning and 
homeland security. Consultant to the major U.S. chemical and oil worker unions, environmental 
groups, insurance companies and university and governmental bodies including the District of 
Columbia Council.   Campaigns and accomplishments have covered a wide range: 

� Analyzed safety problems and advocated national and grassroots action strategies for 
chemical hazard assessment, emergency planning, accident prevention, and public access 
to information.  Educated citizens, workers and public officials in scores of petrochemical 
communities on generic industrial safety issues and on existing risk documents such as 
worst-case accident scenarios.  Advocated many specific safety improvement activities by 
companies and governments. 

� Conceived, initiated and with allies advocated successfully for new legislation enacting a 
major new federal regulatory program on prevention of chemical accidents:   The Clean 
Air Act Amendments of 1990 impact an estimated 15,000  U.S. chemical and oil facilities 
and  provide an estimated  $3 billion of worker safety training and new risk documents for 
workers, government officials and the public. 

� After 9/11 raised nationally and in major target cities the issue of urban transportation of 
ultrahazardous cargoes providing attractive targets/weapons for terrorists.  Campaign 
included new re-routing bills introduced in 10 cities and 3 states, testimony in city council 
hearings, supporting materials solicited from experts, submission of expert affidavit for 
court case, community presentations, national overview articles in trade press and 
chapters in books, op-ed pieces and promotion of coverage by local and national media. 
Wrote and lobbied for national rail hazmat re-routing legislation signed by the President 
on August 3, 2007, and led subsequent efforts to improve the law and regulations. 

2004-present    Consultant on chemical accident and terrorism risks.
Projects for various clients included:  proposed oil refinery expansion to use Hydrogen Fluoride 
in Bakersfield CA (comments on DEIS and community protest led to revised proposal without 
HF); analysis for Will County IL of proposed 10-fold expansion of  rail freight including hazmat 
cargoes through 30 populated Chicago suburbs;  analysis of terrorism risk scenarios in 
publications by Columbia University and insurance company; media research on regional rail 
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hazmat risks; analysis of transportation risks of nerve gas chemicals; comment on CA state task 
force on railroad safety; analysis of chlorine transportation routes; for City of Savannah, analysis 
of LNG trucking risks and recommendations for local hazmat flow study; analysis of risks of 
major petrochemical port in South America; plus pro bono consulting, most recently on crude oil 
by rail issues in Albany NY and Washington DC.  

2003-2005     Director, Target Cities Re-Routing Project, Friends of the Earth, Washington, 
D.C.
Initiated foundation-funded project to reduce safety and terrorism risks in transportation of 
ultrahazardous industrial chemical cargoes through High Threat Target Cities, with beginning 
focus in the Nation’s Capital.  Analyzed issues and regulations and advocated successfully for 
enactment of local DC Council Bill 15-525 banning the most dangerous cargoes; did technical, 
legal and regulatory analysis for fact sheets, Council testimony and slides; led alliance of union 
locals, tourist industry, emergency room physicians, environmentalists and public health 
associations in promoting the bill; did outreach and community presentations to Local 
Emergency Planning Committees, Metropolitan Washington Council of Governments, George 
Washington University occupational health forum, and media shows.  Met with major 
stakeholders such as chemical shippers, city agencies, and railroads.  Analyzed the issues and 
initiated introduction of re-routing ordinances in 10 other target cities, including St. Louis, 
Minneapolis, Memphis, Buffalo, Albany, Cleveland, Baltimore, Boston, Chicago and state 
legislatures of New York State and Tennessee. As the issue reached the national level in 2005 
and again in 2007, helped write re-routing legislation for several committees of the House and 
Senate, and commented on the 2006 proposed twin rail security regulations from the 
Transportation Security Administration/DHS and US DOT.  Consulted with target city 
governments, TV investigative reporters, national media, citizen groups.  Invited expert 
presentation on dangerous cargoes to US Coast Guard’s Chemical Transportation Advisory 
Committee, May 2006, Philadelphia PA and in roundtable “Railroad Routing of Hazardous 
Materials Expert Panel” hosted by ATSDR/DHS/SRB, September 2006 Atlanta GA.  Wrote op 
eds and articles for trade journals and for book: James J.F. Forest (ed.), “Homeland Security” by 
Praeger Security International, 2006, Volume 3. 

2004-2005 Consultant, International Brotherhood of Teamsters Rail Conference, 
Washington, D.C.

Analyzed rail safety, transportation security, and Liquified Natural Gas facility security issues 
for the Research and Strategic Initiatives departments.  Initiated project for survey and 
publication “High Alert” on chemical security issues in rail yards. 

2001-2002 Consultant, Bio-Terrorism Technology, Public Technology Inc.,
Washington, D.C.
Analyzed availability of emerging technologies from federal laboratories for detection and 
decontamination of biological agents for use by local officials in a terrorism context.  Analyzed 
technical and testing data, provided summaries, wrote comparisons of the technologies and 
recommendations for an ongoing system of third-party assessment and user needs surveys that 
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could help local officials wisely spend public funds on new capabilities.

2000-2001    Research Director, Roofers International Union, Washington, D.C. 
In the service of an organizing campaign with residential construction workers in the Southwest 
U.S., did strategic corporate analysis on major homebuilder corporations.  Wrote homebuilder 
corporate profiles and White Paper on worker justice issues.  Advocated strategies on sprawl, 
retirees and healthcare, and networked with union retiree groups, Interfaith Councils, AFL-CIO 
and other allies.   Did web analysis and advocacy for the campaign website, campaign leaflets, 
etc.

1999-2000    Director of Environmental and Public Safety Policy, Center for Y2K and 
Society,  Washington, D.C. 
Analyzed and publicized the potentially catastrophic systemic safety risks that Y2K posed to 
major national infrastructures such as petrochemical, water supply and food industries, to at-risk 
communities and to democratic decision-making.  Wrote technical and policy analyses and 
policy and action-oriented recommendations content for Center’s website.  Advocated safety 
improvements in national and local forums and in weekly conference calls with allies.

1995-1997   D.C. Coordinator, Nuclear Waste Citizens Coalition, Washington, D.C. 
Coordinated the work of a coalition of national and regional groups, from both commercial 
nuclear power plant communities and nuclear weapons site communities.  Analyzed issues of 
centralized interim storage and transportation of irradiated fuel.  Did technical research and 
organized and led Congressional advocacy, convened meetings of member groups, and wrote 
weekly fact sheets, analyses and recommendation on the issue.   

1994-2002   Consultant, nuclear waste and chemical accident prevention policies  
Clients included Public Technology Inc., Oil Chemical and Atomic Workers International 
Union, United Steelworkers of America, International Chemical Workers Union, Operating 
Engineers International Union, Friends of the Earth/England and Wales, National Environmental 
Law Center, Environmental Working Group, Labor Ministry of Brazil, Greenpeace International. 
 Provided analysis for curriculum and delivered content at chemical accident prevention training 
programs, advocated for safety improvements at conferences on chemical accident prevention 
policy and programs, advocated for worker and citizen action implementing the new US 
chemical accident prevention laws.  

1989-1994   Director of the Toxics Project, Friends of the Earth, Washington, D.C. 
Responsible for analysis, policy development, lobbying and advocacy in chemical accident 
prevention, risk assessment, air toxics emissions, right-to-know issues, hazardous materials 
transportation and multinational corporate accountability. 
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· Built ad hoc partnerships of activists, workers, state and local officials and media 
contacts in chemical communities and provided technical and strategy analysis and 
recommendations.  Founded and initially steered the Working Group on Community 
Right-To-Know, comprised of national and local environmental groups and labor unions. 
Wrote and published foundation-funded “The Community Plume” publication with 
analyses and fact sheets, to recommend strong roles for federally-mandated Local 
Emergency Planning Committees.  

· As a safety analyst and policy expert, addressed international conferences on chemical 
accident prevention.  Served as environmental advocate with the U.S. government 
delegations and developed recommendations for safety improvement in conferences with 
industry and government participants in London, Manchester, Stockholm, Berlin, Boston, 
Milan, Goa and Ahmedabad (India), and Tokyo.  

· Worked with the environmental and labor coalition that in 1991-94 lobbied OSHA and 
EPA, advocating regulations to implement the Clean Air Act Amendments of 1990.  
Provided analysis and recommendations for testimony in Congressional hearings and 
wrote technical comments on proposed regulations. 

· As an OSHA grant-funded consultant to the three major U.S. petrochemical labor unions, 
trained groups of workers in several cities on chemical accident risks and accident 
prevention.  Advocated in Congress for two major unions for new worker safety training 
funds.

� International advocacy:  gave invited presentations on chemical accident prevention and 
community right-to-know policy and legislation to government and industry officials,            
 universities and citizens groups in  Brazil, Canada, Lithuania, Latvia, Bulgaria, Mexico, 
India, Vietnam, Thailand, Germany, Argentina, and Australia. 

1979-1988   Director of the Nuclear and Hazardous Materials Transportation Project at the 
Environmental Policy Institute,  Washington, D.C.
Spearheaded environmentalist efforts, educated the public and advocated for safety improvement 
by the government and corporations on issues of nuclear and hazardous materials storage and 
transportation.
Worked with Capitol Hill, several regulatory agencies, national trade associations, national 
media, environmental NGOs, labor unions, petrochemical industry, investor groups, and funders 
to develop recommendations in testimony before several House and Senate committees.  

1978-1979 Research consultant, Ohio Public Interest Campaign. 
Working under a federal grant, researched and wrote final evaluation of  a  four-year project on 
plant closings in Ohio.

1972-1978 Assistant Professor of Sociology, George Mason University, Fairfax, Virginia. 
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Taught political sociology, social problems, sociology of war and peace, social theory. 

PUBLICATIONS

� Fire Chief Fire Magazine blog 9 21 10  "Coming to a City Near You" on rail security 

� Cargo Security International report 2pp, "Rail Security:  Risk Factors",  June-July, 2010 

� "Terror threats ought to factor into rail routes," op ed June 19, 2009,  Minneapolis, Minn., 
Star Tribune. 

� "Dangerous railroad cargo could threaten public safety", op ed July 17 2009, St Louis Post-
Dispatch

� White Paper, Friends of the Earth, “Transcontinental Freight Rail Monopoly Game:  Chicago 
Area Communities In Play and At Risk”  September 2008 

� “Seven Years After 9/11:  No Protective Rail Hazmat Re-Routing Yet”, guest column in 
Government Security News, March 18, 2009 

� “Don’t Insult Citizens”, letter to editor, May 11, 2008, Bakersfield Californian 

� “Diverting Risk”, Cargo Security International, December 2008/January 2009, pp. 26-28  

� “Rails shouldn’t fight hazmat rules”, analysis of new federal regulations, in The Journal of 
Commerce, January 21, 2008 

� “’Betting the Nation:  Poison Gas Cargoes Through Target Cities,”  in  James J.F. Forest 
(ed.), “Homeland Security:  Protecting America’s Targets” by Praeger Security International 
2006, Volume 3 “Critical Infrastructure”. 

�  “The Elephant in the Living Room,” opinion piece on WMD cargoes in ports, in The Journal 
of Commerce, May 1, 2006. 

� “New Strategies to Protect America:  Putting Rail Security on the Right Track”, a paper in 
the Critical Infrastructure Security Series, published by the Center for American Progress, 
2005.

� “City Limits”, Opinion piece on hazmat security, in Cargo Security International magazine, 
October 2004. 

� “The Terrorism Prevention and Safety in Hazardous Materials Transportation Act of 2004”,  
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DC Bill 15-525, enacted in February 2005.  Upheld in Federal District Court, it has been the 
model for similar re-routing bills in Baltimore, Cleveland, Boston and Chicago 

*  “Hell Might Come on Wheels,”  op-ed piece in “Close To Home” section, Washington Post, 
February 16, 2003, on the terrorism and hazardous materials transportation issue. 

*   Articles with recommendations for school boards on terrorism and hazardous materials issues, 
“School Board Journal”, 2003.

*  “Don’t Harm the Most Vulnerable”,  a White Paper on Residential Construction in the 
Southwest,  Roofers Local 135,  Phoenix AZ,   July 2000

*   “Y2K and the Environment:  The Challenge for Local Officials”, published by Public 
Technology Incorporated, 1999.

*  "Winning the Right-To-Know", in The Environmental Forum, December, 1992 

*   "The Community Plume", a foundation-funded publication that Friends of the Earth sent to 
4100 Local Emergency Planning Committees in the U.S., 1988-91. 

*  Op-Ed piece, New York Times Business Section, "Braking the Slide in Chemical Safety",  
May 1986 

*  "Regulations on the Routing of Irradiated Fuel," a chapter in  The Urban Transport of 
Irradiated Fuel   (Macmillan Press, 1984)  

*  "Hazardous Materials Transportation", a series of three articles for International Fire Chief 
magazine, 1981. 

EDUCATION

B.A. in Philosophy from Notre Dame University (1966)     

M.A. and Ph.D. in Sociology from Case Western Reserve University (1975). 
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2. Responses to Comments on the Draft EIR 

2.5 Responses to Organization Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

2.5.10 Letter B10 – Responses to Comments from  
Natural Resources Defense Council 

B10-1 The Natural Resources Defense Council’s summary of environmental concerns 
regarding the Project is acknowledged. The City issued a Revised DEIR in response to 
this comment and similar requests. See Revised DEIR Section 2.5.1, describing the 
expanded geographic scope of analysis, and Revised DEIR Chapter 2, Revisions to the 
Draft EIR, which analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. 

B10-2 The commenter’s summary of environmental concerns regarding the Project is 
acknowledged. Specific responses to these concerns are addressed in the responses 
below. 

B10-3 The DEIR analyzes the Project’s transportation emissions compared to the baseline. The 
DEIR does not analyze changes in the Refinery emissions because the Project does not 
include any modifications to processing equipment. The Project would not include 
modifications to the Refinery’s air permits (except for offloading racks). See Response 
B9-15. As described in Response B9-8, the Project does not include any changes to 
existing Refinery processing equipment and does not propose any changes to existing air 
permits except for minor revisions to the Refinery’s New Source Review and Title V 
permits to limit ROG emissions from crude oil unloading from tank cars. Consequently, 
the Project’s emissions would remain within existing air permit limits imposed by 
BAAQMD. 

B10-4 See Response A20-1, Response A20-14, and Response B3-41 regarding confidential 
information protected from disclosure in the EIR and the types of crudes that are now 
and would be processed if the Project is approved. Regarding the properties of crude oil 
that are relevant to an understanding of the potential environmental effects of transport 
by rail, see Table 5.1 of Revised DEIR Appendix F (p. 41). For the reasons explained in 
these responses to comments, Project approval would not change processing-related air 
emissions at the Refinery.  

B10-5 The DEIR proposes no changes to Refinery processing equipment or to the Refinery’s 
existing air permits (except for the offloading rack application); and the Refinery must 
continue to blend crudes actually processed to the same narrow range of weight and 
sulfur content. See DEIR Appendix K. 
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B10-6 The air quality analysis does not include emission estimates of accidents because the 
frequency of such accidents is unknown and cannot be estimated. The air quality 
analysis does not include estimates of emissions for the existing Refinery because the 
Project would not increase Refinery throughput, would not change existing Refinery 
equipment, and would not change existing air permits. The Refinery must continue to 
blend crudes actually processed to the same narrow range of weight and sulfur content. 
See DEIR Appendix K. Consequently, the Project would not increase the Refinery’s 
processing emissions beyond existing emission levels.  

B10-7 Commenter argues that the use of Bakken crudes could increase fugitive ROG 
emissions. As mentioned in Response B3-41, the use of different crude slates would not 
increase Refinery process emissions. However, there would be minor increases in ROG 
evaporative emissions from train tank cars and from unloading of crude oil at the 
Refinery.  

B10-8 The DEIR addresses emissions from unloading racks and storage tanks. DEIR Table 4.1-5 
includes a line item that shows emission estimates for Unloading Rack and Pipeline 
Fugitive Components. The Project would not result in emission increases from storage 
tanks. Currently, the Refinery stores crude oil delivered by ship and pipeline in eight 
existing storage tanks numbered 1701 through 1708. Crude oil delivered by rail would 
be stored in the same tanks. The tanks would not be modified, and would continue to be 
subject to the same throughput limits and permit conditions. 

B10-9 See Response B10-8. 

B10-10  See Response B10-8. 

B10-11 As stated in the DEIR’s Project Objectives and Project Overview, it is a specific project 
objective that Valero reduce its marine vessel crude shipments by 70,000 barrels per day 
on average and to replace that with up to 70,000 barrels delivered by rail. Thus, the 
crude oil delivered to the Refinery by rail would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced as train shipments increase. As a result, the 
Project’s GHG emissions increase within California would be less than BAAQMD’s 
significance threshold. Also, the Project’s impact on worldwide GHG emissions would 
be negative after accounting for the reduction in marine vessel trips and emissions. 

B10-12 The commenter is correct that the DEIR did not include estimates of fugitive ROG 
emissions from rail transport. The Revised DEIR includes estimates of fugitive ROG 
emissions from trains outside of the Bay Area. Table 4.1-12 of the Revised DEIR shows 
those estimates and finds that ROG from locomotive exhaust and tank car fugitives 
would be less than the significance thresholds in all up rail air districts. 

B10-13 The DEIR does not rely on the URBEMIS model, as is evident when reviewing 
Appendix E.1. The construction emissions analysis relies on emission factors from the 
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California Air Resources Board’s OFFROAD2011 model and from U.S. EPA AP-42 
emission factors. 

Commenter is also incorrect with respect to BAAQMD’s guidance, which bases 
construction emission thresholds on average daily emissions, not peak daily emissions. 
Commenter also states that the default trip lengths are erroneous without providing 
reasonable justification.  

B10-14 The Revised DEIR includes estimates of fugitive ROG emissions from trains outside of 
the Bay Area. Table 4.1-12 of the Revised DEIR shows those estimates and finds that 
ROG from locomotive exhaust and tank car fugitives would be less than the significance 
thresholds in all uprail air districts. 

B10-15 As stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce 
marine vessel shipments of crude by 70,000 barrels per day on average. The crude oil 
delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced.  

The commenter also states that HRA fails to include TAC emissions from fugitive 
sources such as storage tanks and rail cars. As described in the DEIR, emissions from 
existing storage tanks would not increase above existing permitted levels. Also, in the 
Revised DEIR ROG emissions from rail cars were found to be minor and would not 
contribute to health risks. Consequently, the DEIR and Revised DEIR both focus on 
health risks from diesel exhaust from locomotives.  

B10-16 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential air quality effects 
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wherever they may occur between the point of origin and the Refinery are infeasible. 
See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with CEQA, the 
City declines to propose or analyze mitigation measures that cannot legally be imposed. 

B10-17 The Project would not increase emissions from storage tanks. Currently, the Refinery 
stores crude oil delivered by ship and pipeline in eight existing storage tanks numbered 
1701 through 1708. Crude oil delivered by rail would be stored in the same tanks. The 
tanks would not be modified, and would continue to be subject to the same throughput 
limits and associated air permit conditions. 

B10-18 The commenter is correct that Tier 4 locomotives produce less NOx and PM than 
engines that do not meet Tier 4 standards. Federal law preempts local regulation of 
locomotive emissions. Consequently, the City does not have the authority to mitigate 
locomotive emissions or to require that locomotive engines meet Tier 4 standards.  

B10-19 The estimated PM10 and PM2.5 exhaust emissions from construction shown in DEIR 
Table 4.1-3 are substantially below BAAQMD’s significance thresholds. Consequently, 
the Project’s construction emissions would not be significant and additional mitigation is 
not warranted. 

B10-20  The commenter mistakenly asserts that the GHG analysis fails to provide a GHG baseline. 
As stated in the DEIR, the Project would not change process emissions at the Refinery. In 
addition, the Refinery is subject to Cap and Trade provisions that would reduce Refinery 
emissions over time. Consequently, the analysis conservatively assumes that the baseline 
for the Refinery should be represented as no changes in existing GHG emissions. 
Therefore, the only change from the Project would be the reduction in GHG emissions 
from fewer marine vessels and the increase in GHG emissions from locomotives. As 
stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce its 
marine vessel shipments of crude by 70,000 barrels per day on average. The crude oil 
delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria pollutant 
emissions would be reduced based on the reduced number of marine vessel ship calls.  

B10-21 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).13 

 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 

                                                      
13  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised its discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, or 
loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

B10-22 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
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Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

B10-23 Local Safety Hazard Sites (LSHS) are discussed in Revised Draft EIR pp. 2-66 and 2-67. 
The risk analysis presented in Attachment 1 of Revised Draft EIR Appendix F estimated 
the derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of this attachment. The 
methodology can be used to estimate the probability of a derailment on any given segment 
of a rail line (p. 4 of Attachment 1). Although LSHS were not included as a factor in the 
derailment estimation, disagreement with the EIR’s methodology or conclusions does not 
establish that the analysis is deficient. Marin Municipal Water District v. KG Land 
California Corporation (1991) 235 Cal.App.3d 1652, 1663. 

 As noted in Response B10-21, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) 
now concludes that operation of the Project would result in a significant and 
unavoidable impact relating to the potential exposure people or structures to significant 
risk, injury, or loss from wildland fires; the DEIR had concluded that this impact would 
be less than significant. 

B10-24 See Response A4-6 regarding Valero’s enforceable commitment to use CPC-1232 tank 
cars. See also Response A9-23. 

B10-25 As explained on p.11 of Attachment 1, Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These reflect 
reductions of 27% and 36%, respectively. 

B10-26 See Response B10-21. 

B10-27 As explained on p. 41 of Revised DEIR Appendix F, the spill modeling used a multi-
component crude with properties based upon a Bakken type crude. Specific properties of 
this crude used for the consequence modeling are listed in Table 5.1. 

B10-28 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, 
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for example, Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects 
associated with hazards and hazardous materials. Following consideration of the 
incremental impacts of other crude by rail projects and based on results of the quantitative 
risk assessment conducted for the Project (see Revised DEIR Appendix F), it was 
determined that impacts would be cumulatively significant. The comment mentions the 
WesPac Pittsburg Energy Infrastructure Project. The applicant submitted a formal request 
to withdraw its application and terminate all work on the project on November 16, 2015 
(City of Pittsburg, 2015).14 

B10-29 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport 
on public safety wherever they may occur between the point of origin and the Refinery 
are infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City declines to propose or analyze mitigation measures that cannot legally 
be imposed.  

B10-30 The commenter refers to Project effects on emergency access/response provided from 
points east of the Project site. Emergency responders from points east of the Project site 
currently use Industrial Way (westbound off-ramp from I-680) to access the refinery, 
and Project-generated train crossings at Park Road would have no effect on the use of 
Industrial Way to reach the point of the emergency. Also, Mitigation Measure 4.11-4 
(on page 4.11-12 of the DEIR) requires that the City of Benicia Fire Department/Valero 
Benicia Refinery Fire Department Operation Aid Agreement shall be implemented in 
the event an emergency occurs during a Project train crossing, and that Valero shall 
provide, install, and maintain camera(s) to inform Benicia Dispatch of a train crossing 
during an emergency. The camera shall signal (via a real-time connection) Benicia 

                                                      
14  City of Pittsburg, 2015. Status Report on the WesPac Project, AP-11-761. November 30. 
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Dispatch that emergency responders shall use East 2nd Street as the identified 
alternative route to the Park Road and Bayshore Road industrial areas; East 2nd Street 
was identified for its direct access to the area and the Opticom system in place at all 
signalized intersections. 

Regarding the Project’s effect on the average waiting time per day due to train crossings 
at Park Road, the numbers presented by the commenter are accurate, but the total 
waiting time per day is not a relevant measurement of potential impacts experienced by 
motorists. The average total waiting times on weekdays and weekend days (28.3 and 
11.9 minutes, respectively) equal 2.0 and 0.8 percent of the minutes in a day. Adding the 
Project’s 33.2 minutes per day means that under Project conditions, 95.7 and 
96.9 percent of weekdays and weekend days would be non-waiting times, reasonably 
considered a less-than-significant impact. 

The commenter’s characterization of what the DEIR analysis shows about Project 
impacts to intersection level of service on pp. 4.11-8 and 4.11-10 is inaccurate. As stated 
on Page 4.11-10, the worsening of traffic level of service from LOS A to LOS F occurs 
with existing train crossings, and the Project would have the same effect. The increased 
delay during a Project-generated 8.3-minute-long crossing would not be substantial, 
i.e., would be less than one second over the AM peak hour (i.e., less than the threshold 
of significance with conditions are LOS F). 

See Response B8-112 regarding Project impacts if crossing of Park Road were to occur 
during the AM or PM peak traffic hours. 

As stated on p. 6-8 of the DEIR, Union Pacific Railroad has taken the position that any 
limitation on the volume of product it ships or the frequency, route, or configuration of 
such shipments is clearly preempted by federal law. Thus, the commenter’s suggested 
reduction in the number of cars that can be offloaded per day would be legally 
infeasible. See Response A5-3 regarding the City’s position about proposing or 
analyzing mitigation measures that cannot legally be imposed, including a requirement 
that an at-grade rail separation be constructed at Bayshore Road. 

The City issued a Revised DEIR in response to the comment about analysis of traffic 
impacts at crossings outside the City of Benicia and similar requests. See Revised DEIR 
Section 2.5.1, describing the expanded geographic scope of analysis, and Revised DEIR 
Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes the direct, 
indirect, and cumulative effects of the Project that could occur between the Refinery and 
the State border. 

B10-31 See Revised DEIR Section 2.15 (p. 2-127 et seq.) regarding the analysis of potential 
noise impacts, including potential uprail noise impacts. The analysis in the Revised 
DEIR refines and expands upon the DEIR’s analysis of noise, including noise from 
railroad trains. Regarding cumulative effects, see Revised DEIR Section 2.17.4.3.10 
(p. 2-165). 
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B10-32 The commenter summarizes their concerns with the environmental analysis and requests 
preparation of a Revised DEIR. As noted in the responses above, a Revised DEIR was 
published and circulated for public review on August 31, 2015. 

B10-33 The commenter’s summary of environmental concerns regarding the Project is 
acknowledged. The City issued a Revised DEIR in response to this comment and similar 
requests. See Revised DEIR Section 2.5.1, describing the expanded geographic scope of 
analysis, and Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and 
summarizes the direct, indirect, and cumulative effects of the Project that could occur 
between the Refinery and the State border. For example, Revised DEIR Section 2.6, 
analyzes potential impacts relating to air quality. 

B10-34 The Project proposes no changes to the Refinery’s throughput, processing equipment, or 
Refinery processing emissions. The Refinery must continue to blend crudes that are 
actually processed to the same narrow range of weight and sulfur content. See DEIR 
Appendix K. Consequently, the Project will not increase emissions above existing 
levels. 

The air quality analysis does not include emission estimates of accidents because the 
frequency of such accidents is unknown and cannot be estimated reliably. They cannot 
be accounted for in standard daily or annual emission estimates. 

Commenter also raises issues about unloading rack emissions. The emission estimates 
for fugitive emissions from these racks are included in Table 4.1-5 under the line item 
titled: Unloading Rack and Pipeline Fugitive Components. 

B10-35 See Response B10-34. 

B10-36 See Response B10-34. 

B10-37 See Response B10-34. 

B10-38 Please see Response B10-37. 

B10-39 Please see Response B10-37. 

B10-40 Please see Response B10-37. 

B10-41 The Revised DEIR includes an analysis of locomotive and ROG fugitives from rail 
tankers associated with transporting crude along three train routes in California. 

B10-42  The DEIR and Revised DEIR include estimates of ROG from railcars while the Revised 
DEIR includes estimates of evaporative ROG emissions from railcars. The additional 
railcar emission estimates are included in the Revised DEIR and consist of pressure 
relief valves, standard valves, and connectors. 
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B10-43 Crude slates are part of the baseline. See Response B10-34.  

B10-44 The DEIR accurately reflects the Project’s ROG emissions. 

B10-45 As stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce 
its marine vessel shipments by 70,000 barrels per day on average. The crude oil 
delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced as described in the DEIR. 

B10-46 The Project would not increase emissions from storage tanks beyond existing levels. 
Currently, the Refinery stores crude oil delivered by ship and pipeline in eight existing 
storage tanks numbered 1701 through 1708. Crude oil delivered by rail would be stored 
in the same tanks. The tanks would not be modified, and would continue to be subject to 
the same throughput limits and permit conditions. 

B10-47 See Response to Comment B10-46. 

B10-48 See Response to Comment B10-46. 

B10-49 See Response to Comment B10-46. 

B10-50 See Response to Comment B10-46. 

B10-51 DEIR Table 4.1-5 includes a line item that shows emissions for rail car unloading. 

B10-52 The DEIR does not include sump emissions because such emissions are associated with 
accidental spills that cannot be accurately predicted. 

B10-53 The DEIR includes fugitive rail car emissions and can be found in Revised DEIR 
Tables 4.1-12, 4.1-13, and 4.1-14. 

B10-54  As stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce 
marine vessel shipments of crude by 70,000 barrels per day on average. The crude oil 
delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced.  

 As described in the DEIR, emissions from existing storage tanks would not increase 
above existing permitted levels. Also, in the Revised DEIR ROG emissions from rail 
cars were found to be minor and would not contribute to health risks. Consequently, the 
DEIR and Revised DEIR both focus on health risks from diesel exhaust from 
locomotives.  

B10-55 The commenter’s experience, background, and familiarity with the Project are 
acknowledged. 
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B10-56 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised its discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

 The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

 Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

 Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

B10-57 See Response B10-56. 

B10-58 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
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the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

B10-59 See Response B10-56. The risk analysis presented in Attachment 1 of Revised Draft 
EIR Appendix F estimated the derailment rate based on track class, method of operation, 
and traffic density. Further explanation of this methodology is presented in 
Appendix A.1 of this attachment. The methodology can be used to estimate the 
probability of a derailment on any given segment of a rail line (p. 4 of Attachment 1).  

B10-60 See Response B10-56 and B10-59. 

B10-61 As explained on p.11 of Attachment 1, Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These reflect 
reductions of 27% and 36%, respectively. 

B10-62 See Response B10-59. 

B10-63 See Response B10-59. 

B10-64 See Response B10-61. 

B10-65 See Response B10-56. 
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September 15, 2014 
 
 
 
By Email and Overnight Mail 
 
Amy Million, Principal Planner 
Community Development Department 
250 East L Street 
Benicia, CA 94510 
Email: amillion@ci.benicia.ca.us  
 

Re: Comments on the Draft Environmental Impact Report for the 
Valero Benicia Crude by Rail Project (SCH# 2013052074) 

 
Dear Ms. Million: 
 
 We are writing on behalf of Safe Fuel and Energy Resources California 
(“SAFER California”) to comment on the Valero Benicia Crude by Rail Project 
(“Project”) Draft Environmental Impact Report (“DEIR”) prepared by the City of 
Benicia (“City”), pursuant to the California Environmental Quality Act (“CEQA”).1  
The Project includes the construction of facilities to allow the Valero Refining 
Company (“Applicant”) to receive up to 70,000 barrels per day of North American 
crude oil by rail (two 50-car trains per day).  The facilities include 8,880 feet of new 
track, a new tank car unloading rack capable of unloading two parallel rows of tank 
cars simultaneously, and 4,000 feet of 16-inch diameter crude oil pipeline and 
associated fugitive components connecting the offloading rack with an existing 
crude supply pipeline. 
 
 The City initially prepared a Mitigated Negative Declaration (“MND”) for the 
Project.  However, after reviewing comments submitted on the MND which showed 
that the Project may have significant environmental impacts, the City prepared the 
DEIR.  Based upon our review of the DEIR, City records, as well as other public 
records, we conclude that the DEIR is so inadequate under CEQA that it must be 
withdrawn.  The DEIR fails to include a complete and accurate description of the 
                                            
1 Pub. Resources Code, §§ 21000 et seq. 
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Project by excluding from the Project description the likely change in crude slate 
quality.  In addition, the DEIR fails to provide a sufficiently detailed environmental 
setting against which to measure the Project’s potentially significant impacts from a 
crude slate change.  The DEIR also fails to adequately disclose, analyze and 
mitigate the Project’s potentially significant impacts related to air quality, public 
health, odors and hazards.  These defects render the DEIR inadequate as an 
informational document.  The numerous defects in the City’s analysis, set forth in 
greater detail in the following paragraphs, are fatal errors.  The City must 
withdraw the DEIR and prepare a revised DEIR which fully complies with CEQA. 
 

We prepared these comments with the assistance of expert environmental 
Petra Pless, Ph.D. and Phyllis Fox, Ph.D.  Dr. Pless’ and Dr. Fox’s technical 
comments are attached hereto and are incorporated by reference.  Dr. Pless and Dr. 
Fox’s comments are submitted in addition to the comments in this letter.  
Accordingly, the City must address and respond to the comments of Dr. Pless and 
Dr. Fox separately. 

I. INTEREST OF COMMENTORS 
 

SAFER California advocates for safe processes at California refineries to 
protect the health, safety, the standard of life and the economic interests of its 
members.  For this reason, SAFER California has a strong interest in enforcing 
environmental laws, such as CEQA, which require the disclosure of potential 
environmental impacts of, and ensure safe operations and processes for, California 
oil refineries.  Failure to adequately address the environmental impacts of crude oil 
transport and refining processes poses a substantial threat to the environment, 
worker health, surrounding communities, and the local economy.   
 

Refineries are uniquely dangerous and capable of generating significant fires 
and the emission of hazardous and toxic substances that adversely impact air 
quality, water quality, biological resources and public health and safety.  These 
risks were recognized by the Legislature and Governor when enacting SB 54 
(Hancock).  Absent adequate disclosure and mitigation of hazardous materials and 
processes, refinery workers and surrounding communities may be subject to chronic 
health problems and the risk of bodily injury and death.  Additionally, rail transport 
of crude oil has been involved in major explosions, causing vast economic damage, 
significant emissions of air contaminants and carcinogens and, in some cases, 
severe injuries and fatalities. 
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Poorly planned refinery projects also adversely impact the economic 
wellbeing of people who perform construction and maintenance work in the refinery 
and the surrounding communities.  Plant shutdowns in the event of accidental 
release and infrastructure breakdown have caused prolonged work stoppages.  Such 
nuisance conditions and catastrophic events impact local communities and can 
jeopardize future jobs by making it more difficult and more expensive for businesses 
to locate and people to live in the area.  The participants in SAFER California are 
also concerned about projects that carry serious environmental risks and public 
service infrastructure demands without providing countervailing employment and 
economic benefits to local workers and communities.   
   

The members represented by the participants in SAFER California live, 
work, recreate and raise their families in Solano County, including the City of 
Benicia.  Accordingly, these people would be directly affected by the Project’s 
adverse environmental impacts.  The members of SAFER California’s participating 
unions may also work on the Project itself.  They will, therefore, be first in line to be 
exposed to any hazardous materials, air contaminants, and other health and safety 
hazards, that exist onsite.   

II. THE PROJECT DESCRIPTION IS INADEQUATE 
 

The DEIR does not meet CEQA’s requirements because it fails to include a 
complete and accurate project description, rendering the entire impact analysis 
inherently unreliable.  An accurate and complete project description is necessary to 
perform an evaluation of the potential environmental effects of a proposed project.2  
Without a complete project description, the environmental analysis will be 
impermissibly narrow, thus minimizing the project’s impacts and undercutting 
public review.3  The courts have repeatedly held that “an accurate, stable and finite 
project description is the sine qua non of an informative and legally sufficient [CEQA 
document].”4  Only through an accurate view of the project may affected outsiders 
and public decision makers balance the proposal’s benefit against its environmental 
costs.5   

 

                                            
2 See, e.g., Laurel Heights Improvement Association v. Regents of the University of California (1988) 
47 Cal.3d 376. 
3 See id. 
4 County of Inyo v. County of Los Angeles (1977) 71 Cal.App.3d 185, 193. 
5 Id. at 192-193.   
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CEQA Guidelines section 15378 defines “project” to mean “the whole of an 
action, which has a potential for resulting in either a direct physical change in the 
environment, or a reasonably foreseeable indirect physical change in the 
environment.”6  “The term “project” refers to the activity which is being approved 
and which may be subject to several discretionary approvals by governmental 
agencies.  The term project does not mean each separate governmental approval.”7  
Courts have explained that “[a] complete project description of a project has to 
address not only the immediate environmental consequences of going forward with 
the project, but also all “reasonably foreseeable consequence[s] of the initial 
project.”8  “If a[n] . . . EIR. . . does not adequately apprise all interested parties of 
the true scope of the project for intelligent weighing of the environmental 
consequences of the project, informed decisionmaking cannot occur under CEQA 
and the final EIR is inadequate as a matter of law.”9  

 
The DEIR fails to meet CEQA’s requirements for an adequate project 

description by failing to adequately describe Project construction and the 
reasonably foreseeable changes to the existing crude slate quality, each of which is 
necessary to evaluate related environmental impacts.  As explained below, this 
defect is fatal to the City’s analysis of the Project’s environmental impacts.  The 
City must withdraw the DEIR and prepare a revised DEIR which complies with 
CEQA. 

 
A. The DEIR Fails to Adequately Describe Project Construction 

 
The DEIR provides minimal information regarding Project construction.  The 

DEIR states that Project construction will take 25 weeks.  However, the DEIR 
provides no construction schedule specifying the duration, and potential overlap of, 
each construction phase (e.g. clearing, grading, terminal construction, paving).  The 
DEIR also fails to provide the number of each type of equipment for each 
construction phase and the number of construction workers for each phase.  These 
details are necessary to evaluate the Project’s air quality and public health impacts 
from Project construction.  The City must revise the DEIR to include a complete 
description of Project construction.  
                                            
6 14 Cal.Code Regs, tit. 14, §15378 (“CEQA Guidelines”). 
7 CEQA Guidelines, § 15378(c). 
8 Laurel Heights Improvement Association v. Regents of University of California (1988) 47 Cal.3d 376, 
emphasis added; see also Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho 
Cordova (2007) 40 Cal.4th 412, 449-50. 
9 Riverwatch v. Olivenhain Municipal Water Dist. (2009) 170 Cal.App.4th 1186, 1201.   
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B. The DEIR Fails to Adequately Describe a Change in Crude 
Slate Quality  

 
In Communities for a Better Environment v. City of Richmond, the First 

District Court of Appeal held that an EIR for a refinery project must disclose 
whether the proposed project would allow the refinery to process heavier crude 
where a change in feedstock is a reasonably foreseeable consequence of the proposed 
project.10  There, petitioners argued that the EIR was inadequate because the 
project description failed to clearly and consistently state whether the project would 
facilitate the future processing of heavier crudes at the refinery, and to analyze the 
consequences of such a change.11  In that case, the EIR acknowledged that the 
proposed project would allow the refinery to process a wider range of crude oils, 
including crude that contains a higher amount of sulfur and associated 
contaminants.12  However, the lead agency denied claims that the refinery would 
also be able to process heavier crudes than before.13  Petitioners pointed to 
conflicting statements in the EIR and the project proponent’s SEC filings, as well as 
the project proponent’s rejection of a permit limitation precluding the alteration of 
the baseline crude slate mix, all of which suggested that the project would (contrary 
to the lead agency’s claim) enable the refinery to process heavier crudes.14  The 
court agreed with petitioner that a crude switch was reasonably foreseeable and 
invalidated the EIR “because the EIR’s project description … [was] inconsistent and 
obscure as to whether the Project enables the Refinery to process heavier crudes.”15   

 
Here, the DEIR suffers from a similar error.  The DEIR fails to disclose that 

the Project would facilitate a change to the current crude slate quality (to heavier 
higher sulfur crudes or to lighter sweeter crudes) which, according to Dr. Fox, would 
result in emission increases that were not considered in the DEIR.16  Here, as in the 
case of Communities for a Better Environment v. City of Richmond, a change in 
crude slate quality is a reasonably foreseeable consequence of the Project and must 
be disclosed, described and analyzed in a revised DEIR.  
 

                                            
10 See Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 89. 
11 See id. at p. 83. 
12 Id. at pp. 76-77. 
13 See id. 
14 Id. at pp. 83-85. 
15 See id. at p. 89. 
16 See generally Attachment A: Phyllis Fox Comments on the Draft Environmental Impact Report 
for the Valero Benicia Crude by Rail Project, September 15, 2014 (“Fox Comments”). 
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The DEIR provides a list of 38 “available North American crudes” that could 
potentially be imported to the Valero refinery as a result of the Project.  87 percent 
of them are Canadian tar sands crudes (almost half of which are heavy sour crudes).  
In her comments on the MND, Dr. Fox explained that Canadian tar crudes are 
chemically distinct from the current crude slate processed at the refinery.17  In 
short, Canadian tar sand crudes are different because they contain tar sands 
bitumen mixed with large quantities of diluent.18  Dr. Fox explained that tar sand 
bitumens require more energy to convert them into the same slate of refined 
products and, therefore, “most fired sources in the refinery—heaters, boilers, etc—
will have to work harder to generate the same quantity and quality of refined 
projects…and thus emit more pollutants, than when refining conventional heavy 
and other crudes.”19  Diluent contains high levels of VOCs, sulfur compounds and 
hazardous air pollutants which “would be emitted during unloading and present in 
emissions from the crude tank(s) and fugitive components from its entry in to the 
Refinery with the crude until it is recovered and marketed, or at least between the 
desalter and downstream units where some of it is recovered.”20  Further, “[t]he 
presence of diluents would increase the vapor pressure of the crude, substantially 
increasing VOC and HAP emissions from tanks and fugitive component leaks 
compared to those from displaced heavy crudes not blended with diluent.”21 

 
The Project will also allow light sweet crudes, such as Bakken, to be imported 

to the refinery.  According to the DEIR, “[o]nce the Project is constructed and 
operational, Valero may well purchase large amounts of light sweet North American 
crudes.  In fact, this is Valero’s stated plan.”22  The DEIR also states that “[o]nce the 
Project is complete, Valero plans to obtain North American crudes that are, on 
average, lighter and sweeter than Valero’s current feedstocks.  According to Valero, 
the North American crudes will be ‘Alaskan North Slope (ANS) look-alikes or 
sweeter’ (Valero, 2013).”23  Dr. Fox provides that “[t]he closest and most cost 
advantaged of light sweet North American crudes listed in Table 3-1 that could be 
blended to be an ANS look-alike is Bakken crude.”24 

                                            
17 Attachment B: Phyllis Fox Comments on Initial Study/Mitigated Negative Declaration for the 
Valero Crude by Rail Project, July 1, 2013 (“Fox Comments on MND”), pp. 28-31. 
18 Id. 
19 Id. at p. 29. 
20 Id. at p. 24. 
21 Id. 
22 DEIR, p. C.201. 
23 Id. at p. 3-24. 
24 Fox Comments, p.11. 
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Dr. Fox explains in her comments on the DEIR that various crude 

components can alter the quality of crude, including (but not limited to) “volatility, 
flammability, metal content, ROG speciation profile, the specific suit or heavy 
organic compounds in the crude, and the TAC and sulfur speciation profile (i.e., the 
concentration of individual ROG and sulfur compounds present in the crude).”25  
When crude is processed, these crude components result in different emissions.  For 
example, the “vapor pressure of crude determines the amount of ROG and TAC 
emissions that are emitted when [crude] is transported, stored and refined.”26  
Further, the nature of the chemical bonds in crude determines the amount of energy 
and hydrogen that must be supplied to refine it.”27  Dr. Fox explains that these 
chemical and physical characteristics “will result in significant impacts that have 
not been considered in the DEIR.”28  Dr. Fox provides examples of these significant 
impacts, including  

 
significant increases in ROG emissions, contributing to existing violations of 
ozone ambient air quality standards; significant increases in TAC emissions, 
resulting in significant health impacts; significant increases in odiferous 
sulfur compounds, resulting in significant odor impacts, significant increases 
in combustion emissions, contributing to existing violations of ambient air 
quality standards; and significant increases in flammability and thus the 
potential for and magnitude of accidents involving train derailments or spills 
on-site.29 

 
 Dr. Fox also explains that, even if the sulfur content and weight of the crude 
processed at the Valero refinery remain within a specific range outlined in the 
DEIR, the Project will cause the average sulfur concentration and/or weight of the 
crude processed at the refinery to increase over time.30  In fact, this occurred at the 
Chevron refinery in Richmond in 2012.  The Chevron refinery gradually changed 
crude slates while staying within its established crude unit design basis for total 
weight percent sulfur of the blended feed to the crude unit.  This change increased 

                                            
25 Id. at p. 7. 
26 Id. at p. 5. 
27 Id. 
28 Id. 
29 Id.  
30 Id. at p. 6. 
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pipe corrosion rates and resulted in a catastrophic pipe failure, sending 15,000 
people for medical treatment.31   

 
Substantial evidence shows that it is reasonably foreseeable that the Project 

will result in a change in crude slate quality.  The reasonably foreseeable crude 
switch from local heavy crudes to a combination of Bakken and North American 
shale and Canadian tar sands crudes is significant in that it will change the scope 
and nature of the Project’s environmental impacts.  The composition of crude slate 
determines a project’s impacts on air quality, odors, public health and hazards and 
are relevant to, processing, as well as transporting and unloading the crude.  The 
chemical composition of crude also determines its corrosive qualities, increasing the 
chance of accidental release and catastrophic events.  The City must revise the 
DEIR to disclose the chemical composition of the crude that could be processed at 
the Valero refinery, as compared to current conditions, and analyze the 
environmental consequences of importing and processing both Bakken and tar 
sands crudes, which span the range of likely impacts. 

III. THE DESCRIPTION OF THE ENVIRONMENTAL SETTING IN THE 
DEIR IS INADEQUATE 

 
CEQA requires the lead agency to include a description of the physical 

environmental conditions in the vicinity of a project as they exist at the time 
environmental review commences.32  The description of the environmental setting 
constitutes the baseline physical conditions by which a lead agency may assess the 
significance of a project’s impacts.  The EIR must also describe the existing 
environmental setting in sufficient detail to enable a proper analysis of project 
impacts.33   

 
Describing the environmental setting accurately and completely for each 

environmental condition in the vicinity of the project is critical to an accurate, 
meaningful evaluation of environmental impacts.  The courts are clear that, 
“[b]efore the impacts of a Project can be assessed and mitigation measures 

                                            
31 Id. 
32 CEQA Guidelines, § 15125(a); see also Communities for A Better Environment v. South Coast Air 
Quality Management Dist. (2010) 48 Cal.4th 310, 321. 
33 Galante Vineyards v. Monterey Peninsula Water Management District (1997) 60 Cal.App.4th 1109, 
1121-22. 

Comment Letter B11

B11-5
cont.

B11-6

2.5-281



 
September 15, 2014 
Page 9 
 
 

3111-004cv 

considered, an [environmental review document] must describe the existing 
environment.”34  It is: 

 
a central concept of CEQA, widely accepted by the courts, that the 
significance of a Project’s impacts cannot be measured unless the DEIR 
first establishes the actual physical conditions on the property.  In 
other words, baseline determination is the first rather than the last 
step in the environmental review process.35    
 
Additionally, it is axiomatic that the baseline information on which an EIR 

relies must constitute substantial evidence.36  The CEQA Guidelines define 
“substantial evidence” as “enough relevant information and reasonable inferences 
from this information that a fair argument can be made to support a conclusion.”37  
“Substantial evidence shall include facts, reasonable assumptions predicated upon 
facts, and expert opinion supported by facts.”  “[U]nsubstantiated opinion or 
narrative [and] evidence which is clearly inaccurate or erroneous . . . is not 
substantial evidence.”38 
 

The DEIR fails to establish the environmental setting against which to 
measure air quality impacts from a crude slate change.  The information presented 
in the DEIR assumes an artificial baseline based on the allowable emissions under 
existing permits.  The City’s approach is contrary to the record evidence and CEQA 
case law.  The City must revise the DEIR to include a legally sufficient and 
factually accurate description of the environmental setting.  Absent adequate 
baseline information, the City cannot conclude that the Project’s potentially 
significant air quality impacts are less-than-significant. 
 

A. The DEIR Fails to Establish the Environmental Setting Against 
Which to Measure the Project’s Impacts from a Crude Slate 
Change 

 
The DEIR distorts baseline conditions with respect to air quality.  The DEIR 

provides that Valero made significant modifications to the refinery between 2004 
                                            
34 County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 952. 
35 Save Our Peninsula Comm. v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 125.  
36 See CEQA Guidelines, §15063(a)(3) (“An initial study may rely upon expert opinion supported by 
facts, technical studies or other substantial evidence to document its findings.”). 
37 CEQA Guidelines, §15384. 
38 Pub. Resources Code, § 21082.2(c). 
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and 2010 as part of the “Valero Improvement Project” (“VIP”).39  The City certified 
the EIR for the VIP in April 2003 and an addendum to the VIP EIR in 2008.  The 
DEIR argues that for the Project, “[e]ven if refinery emissions were to increase 
based on Valero’s purchase of heavy sour Canadian crudes, any such emissions 
increases would properly be considered part of the baseline because the baseline 
includes the full scope of operation allowed under existing permits that were issued 
based upon prior CEQA review.”40  The DEIR goes on to cite several CEQA cases 
that have held that if a project is a modification of a previously approved project, 
the previously approved emissions are the proper CEQA baseline.41   

 
The City’s argument fails for three reasons.  First, the scope of operations 

approved in the VIP EIR and addendum did not include any impacts from a crude 
slate change and did not contemplate the crudes listed in the DEIR.  Second, the 
Project is not a modification of the VIP and, therefore, the City applied the wrong 
legal test.  Finally, even if the VIP EIR evaluated a crude slate change and the 
Project was a modification of the VIP (neither of which are true), the regulatory 
framework is different, requiring additional CEQA review. 

 
1. The VIP EIR and Addendum did Not Evaluate Impacts from the 

Project’s Crude Slate Change 
 

The VIP EIR and addendum did not describe or analyze potentially 
significant impacts associated with processing cost-advantaged North American 
crudes, such as those listed in the DEIR.  In fact, the VIP EIR and addendum did 
not mention these crudes.  Rather, the VIP EIR analyzed impacts from importing 
heavy sour crudes by ship in 2002, which “are chemically and physically different 
from the crudes available by rail in 2014.”42  Dr. Fox explains that “[t]he crudes that 
are currently the target of the Rail Project (DEIR, Table 3-1) were not available in 
the marketplace in 2002 when the VIP CEQA analysis was performed and thus 
were not considered in prior CEQA analyses.”43  Therefore, the City cannot rely on 
the VIP to establish a baseline against which to measure the Project’s impacts from 
the Project’s crude slate change.   
 

                                            
39 DEIR, p. 3-12. 
40 Id. at p. C.1-1. 
41 Id. 
42 Fox Comments, p. 9. 
43 Id. 
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2. The Project is Not a Modification of the VIP and the City Applied 
the Wrong Legal Test 

 
The Project is not a modification of the VIP; it is a new Project.44  The City 

cannot rely on the VIP permit conditions to establish a baseline against which to 
measure the Project’s impacts from the Project’s crude slate change.  Rather, CEQA 
requires the City to include a description of the physical environmental conditions 
as they exist at the time environmental review commences.45   

 
The baseline environmental setting for CEQA review is not the 

environmental setting that could exist under hypothetical situations.46  In CBE v. 
SCAQMD, the Supreme Court affirmed this basic CEQA rule, rejecting the 
SCAQMD’s approach to the environmental baseline where the district measured a 
proposed project’s increased emissions against the maximum emissions that were 
allowed under a previously issued permit for a refinery.47  In reaching this 
conclusion, the Court applied well-established caselaw from numerous appellate 
court decisions interpreting environmental baseline requirements under CEQA 
Guidelines section 15125.48  The Court explained that an approach which relies on 
hypothetical allowable conditions as the baseline results in “illusory” comparisons, 
which “can only mislead the public as to the reality of the impacts and subvert full 
consideration of the actual environmental impacts,” a result at direct odds with 
CEQA's intent.49  “Like an EIR, an initial study or negative declaration must focus 
on impacts to the existing environment, not hypothetical situations.”50  Failure to 
adequately describe the existing setting contravenes the fundamental purpose of 
the environmental review process, which is to determine whether there is a 
potentially substantial, adverse change compared to the existing setting.  
 
                                            
44 See DEIR generally, which does not characterize the Project as a modification of the VIP. 
45 CEQA Guidelines § 15125(a); see also Communities For A Better Environment v. South Coast Air 
Quality Management Dist. (2010) 48 Cal.4th 310, 321, fn. 5 (CBE v. SCAQMD). 
46 CBE v. SCAQMD, 48 Cal.4th at p. 322; see also Environmental Planning and Info. Council v. 
County of El Dorado (1982) 131 Cal.App.3d 350, 354 (EPIC) and Friends of Eel River v. Sonoma 
County Water Agency (2003) 108 Cal.App.4th 859, 874. 
47 Id. 
48 Id. at pp. 321-322, fn. 6-7, discussing, among other cases, EPIC, supra, 131 Cal.App.3d at p. 354 
and Save Our Peninsula Com. v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 121. 
49 Id. at p. 322, citing EPIC, supra, 131 Cal.App.3d at p. 358.) 
50 Sunnyvale West Neighborhood Association v. City of Sunnyvale City Council, 2010 WL 5116526, 
*13 (2010) (internal quotations omitted) (citing County of Amador v. El Dorado County Water 
Agency, 76 Cal.App.4th at 955). 
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 In short, CEQA requires the City to include a description of the actual 
physical environmental conditions on the ground, not the conditions that could exist 
under the previously issued permit for the VIP.   
 

3. The Regulatory Framework has Changed since the VIP was 
Approved 

 
Even if the VIP EIR evaluated the crude slate change facilitated by the 

Project and the Project was a modification of the VIP (neither of which is the case), 
the VIP EIR analysis is obsolete because the regulatory and informational 
framework that currently exists has changed dramatically.  As a result, the City 
cannot rely on the VIP EIR to establish a baseline against which to measure the 
Project’s impacts from the Project’s crude slate change.   

 
The City certified the VIP EIR in 2003 and the addendum in 2008.51  Since 

the VIP EIR was certified, new scientific evidence about the potential adverse 
impacts of air pollutants became available, new guidance was published and several 
federal and state ambient air quality standards were revised.  Dr. Fox’s comments 
include a list of this new information and the regulatory changes that occurred 
since the VIP EIR was certified.52 

 
In sum, the DEIR fails to include an accurate description of baseline 

conditions against which to measure the Project’s impacts from a change in crude 
slate quality.  There is no legal or factual support for the City’s argument that the 
Project’s increase in emissions from importing heavy sour Canadian crudes are part 
of the baseline “because the baseline includes the full scope of operation allowed 
under existing permits that were issued based upon prior CEQA review.”53  The 
City must prepare a revised DEIR that includes a legally sufficient and factually 
accurate description of the environmental setting against which to measure the 
Project’s potentially significant impacts 

 

                                            
51 The addendum incorporated a flue gas change related to the Main Stack Scrubber and added an 
analysis of greenhouse gas emissions.  These changes are irrelevant to the discussion here. 
52 Fox Comments, pp. 10-11. 
53 DEIR, p. C.1-1. 
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IV. THE CITY LACKS SUBSTANTIAL EVIDENCE TO SUPPORT ITS 
CONCLUSIONS IN THE DEIR REGARDING THE PROJECT’S 
SIGNIFICANT IMPACTS; THE DEIR FAILS TO INCORPORATE ALL 
FEASIBLE MITIGATION MEASURES NECESSARY TO REDUCE 
SUCH IMPACTS TO A LEVEL OF INSIGNIFICANCE 

 
CEQA has two basic purposes, neither of which the DEIR satisfies.  First, 

CEQA is designed to inform decision makers and the public about the potential, 
significant environmental impacts of a Project before harm is done to the 
environment.54  The EIR is the “heart” of this requirement.55  The EIR has been 
described as “an environmental ‘alarm bell’ whose purpose it is to alert the public 
and its responsible officials to environmental changes before they have reached 
ecological points of no return.”56   

 
To fulfill this function, the discussion of impacts in an EIR must be detailed, 

complete, and “reflect a good faith effort at full disclosure.”57  An adequate EIR 
must contain facts and analysis, not just an agency’s conclusions.58  CEQA requires 
an EIR to disclose all potential direct and indirect, significant environmental 
impacts of a project.59   

 
Second, CEQA directs public agencies to avoid or reduce environmental 

damage when possible by requiring imposition of mitigation measures and by 
requiring the consideration of environmentally superior alternatives.60  If an EIR 
identifies potentially significant impacts, it must then propose and evaluate 
mitigation measures to minimize these impacts.61  CEQA imposes an affirmative 
obligation on agencies to avoid or reduce environmental harm by adopting feasible 
project alternatives or mitigation measures.62  Without an adequate analysis and 

                                            
54 CEQA Guidelines § 15002(a)(1); Berkeley Keep Jets Over the Bay v. Bd. of Port Comm’rs. (2001) 91 
Cal.App.4th 1344, 1354 (“Berkeley Jets”); County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810. 
55 No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 84. 
56 County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810. 
57 CEQA Guidelines § 15151; San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus 
(1994) 27 Cal.App.4th 713, 721-722. 
58 See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 568. 
59 Pub. Resources Code § 21100(b)(1); CEQA Guidelines § 15126.2(a). 
60 CEQA Guidelines § 15002(a)(2) and (3); Berkeley Jets, 91 Cal.App.4th at 1354; Laurel Heights 
Improvement Ass’n v. Regents of the University of Cal. (1998) 47 Cal.3d 376, 400. 
61 Pub. Resources Code §§ 21002.1(a), 21100(b)(3). 
62 Id., §§ 21002-21002.1. 
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description of feasible mitigation measures, it would be impossible for agencies 
relying upon the EIR to meet this obligation. 

 
Under CEQA, an EIR must not only discuss measures to avoid or minimize 

adverse impacts, but must ensure that mitigation conditions are fully enforceable 
through permit conditions, agreements or other legally binding instruments.63  A 
CEQA lead agency is precluded from making the required CEQA findings unless the 
record shows that all uncertainties regarding the mitigation of impacts have been 
resolved; an agency may not rely on mitigation measures of uncertain efficacy or 
feasibility.64  This approach helps “insure the integrity of the process of decision by 
precluding stubborn problems or serious criticism from being swept under the 
rug.”65 
 

In this case, the DEIR fails to satisfy the basic purposes of CEQA.  The 
DEIR’s conclusions regarding air quality, public health, odor and hazards impacts 
are not supported by substantial evidence.  In preparing the DEIR, the City: (1) 
failed to provide sufficient information to inform the public and decision-makers 
about potential environmental impacts; (2) failed to accurately identify and 
adequately analyze all potentially significant environmental impacts; and (3) failed 
to incorporate adequate measures to mitigate environmental impacts to a less than 
significant level.  The City must correct these shortcomings and recirculate a 
revised DEIR for public review and comment. 

 
A. The DEIR Underestimates Project Construction Emissions and 

Fails to Identify and Mitigate Significant Impacts on Air 
Quality from NOx and ROG Construction Emissions 

 
Project construction would result in engine exhaust emissions from on-site 

construction equipment, haul trucks and construction worker commuter vehicles. 
The DEIR concludes that impacts from Project construction-related engine exhaust 
emissions would be less than significant.66  The DEIR’s conclusion is based on a 
comparison of average daily exhaust emissions estimates (in pounds per day) to the 
Bay Area Air Quality Management District’s (“BAAQMD”) quantitative daily 
                                            
63 CEQA Guidelines, § 15126.4(a)(2). 
64 Kings County Farm Bur. v. County of Hanford (1990) 221 Cal.App.3d 692, 727-28 (a groundwater 
purchase agreement found to be inadequate mitigation because there was no record evidence that 
replacement water was available). 
65 Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935. 
66 DEIR, p. 4.1-15.  
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significance thresholds recommended in its 2009 Revised Draft Options and 
Justification Report.67  Dr. Pless reviewed the analysis and concludes that the DEIR 
“relies on an inappropriate methodology to arrive at the daily emission estimates it 
compares to the BAAQMD’s significance thresholds.”68  In addition, Dr. Pless 
concludes that the DEIR substantially underestimates emissions from several 
sources during Project construction. 

 
1. The City’s Methodology Used to Determine Construction 

Emissions is Inconsistent with the BAAQMD’s Recommended 
Method and Underestimates Emissions 

 
The City’s methodology used to determine the Project’s construction 

emissions is flawed for two reasons.  First, the BAAQMD recommends using the 
California Emissions Estimator Model (“CalEEMod”) to quantify construction 
emissions.69  The City did not use CalEEMod to estimate construction emissions 
and provided no explanation for why it did not use the model. 

 
Second, the City incorrectly based its analysis of construction emissions 

impacts on average daily emissions.  The City calculated the total emissions for each 
criteria pollutant that would occur over the entire 25-week construction period and 
then divided these emissions by the number of days construction would occur (175 
days) to arrive at average daily emissions.  Dr. Pless explains that this methodology 
is inconsistent with the CalEEMod, which provides maximum daily emissions.70  

 
According to the CalEEMod user guide:   
 
Since construction phases may or may not overlap in time, the 
maximum daily construction emissions will not necessarily be the sum 
of all possible daily emissions. CalEEMod therefore calculates the 
maximum daily emissions for each construction phase. The program 
will then add together the maximum daily emissions for each 
construction phase that overlaps in time. Finally the program will 
report the highest of these combined overlapping phases as a daily 

                                            
67 Id. 
68 Attachment C:  Letter from Petra Pless to Rachael Koss re: Review of Draft Environmental 
Impact Report for Valero Benicia Crude by Rail Project, September 15, 2014 (“Pless Comments”), p. 
4. 
69 Id. at p. 5. 
70 Id. at pp 6-7. 
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maximum. For fugitive dust calculations during grading, the 
maximum amount of acres graded in a day is determined by the 
number of grading equipment which is assumed to operate for 8 
hours.71 
 

Thus, the City’s approach “substantially underestimates emissions on a short-term 
basis because it does not take into account that daily emissions during the various, 
potentially overlapping construction phases may vary considerably.”72  
 

Dr. Pless points out that “[t]he consequences of this ‘averaging’ approach 
become acutely apparent when considering ROG emissions from architectural 
coating or asphalt paving, which occur only for a few days or weeks.”73  Dr. Pless 
explains that “ROG and NOx emissions are precursors to ground-level ozone 
formation through a complex series of chemical reactions between these pollutants 
in the presence of sunlight” and “contributions to ozone formation from ROG 
precursors that occur on a short-term basis...are important to consider.”74  
Therefore, for example, averaging ROG emissions from architectural coatings over 
the 175-day construction period “severely underestimates the Project’s contribution 
to short-term ozone formation.”75   

 
In short, the City substantially underestimates the Project’s construction 

emissions and the DEIR’s conclusion that the Project’s construction emissions 
would be less than significant is unsupported.  The City must revise the DEIR to 
include an adequate analysis of the Project’s construction emissions that is 
supported by substantial evidence.  

 
2. The DEIR Substantially Underestimates Construction Emissions 

from Several Sources 
 
In addition to the methodological errors described above, the DEIR 

substantially underestimates construction emissions from construction worker 
commuter vehicles, offsite vehicles and construction equipment. 

                                            
71 Id. at p. 7, citing CAPCOA, California Emissions Estimator Model, User’s Guide, Appendix A, 
Calculation Details for CalEEMod, revised July 2013, CalEEMod v.2013.2, emphasis added. 
72 Pless Comments, p. 7. 
73 Id. at p. 8. 
74 Id. 
75 Id. 
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a. Construction Worker Commuter Vehicles  

 
The DEIR estimates the total construction workforce to be 121 construction 

workers per day for the 175-day construction period.76  The DEIR assumes that 
construction workers would not carpool.  This results in 242 one-way commuter 
trips per day and 42,350 one-way commuter trips for the 175-day construction 
period (not including off-site lunch trips).77  Yet, the DEIR’s emission estimates are 
based on 22,760 one-way commuter trips – nearly half the actual number of trips.78 

  
Further, the DEIR assumes, without any support, that all construction 

workers would drive gasoline-powered passenger vehicles.  Dr. Pless explains that 
construction workers often drive large pickup trucks, including light-duty to light-
heavy-duty trucks, which have considerably higher fleet-average emissions factors 
than passenger vehicles.79  In her comments, Dr. Pless provides a table of emission 
factors for passenger cars and light-duty to light-heavy trucks which shows the 
much greater emissions from trucks, particularly diesel-powered trucks.80  Dr. Pless 
also provides a table which compares the DEIR’s emission estimates for the 
Project’s construction worker commuter vehicles (all gasoline-powered passenger 
cars) with a mix of vehicle classes.  The table shows that had the DEIR based its 
analysis on the actual number of commuter trips per day (242) and a mixed vehicle 
fleet (rather than gasoline-powered passenger vehicles only), construction worker 
commuter vehicle emissions would result in NOx emissions that exceed the 
BAAQMD’s 54 lbs/day threshold.81  The DEIR fails to identify a significant air 
quality impact from construction worker commuter vehicle NOx emissions. 

 
Moreover, according to Dr. Pless, NOx emissions from construction worker 

commuter vehicles would likely be even greater because the DEIR assumes a one-
way trip distance of only 12.4 miles.82  The 12.4 mile figure is based on URBEMIS 
default values for Solano County’s urban home-work trip lengths for construction 
workers.  Dr. Pless explains that the County average default trip lengths likely 
underestimate actual trip lengths for Project construction workers.  The Project 
                                            
76 DEIR, p. 3-25.  
77 Pless Comments, p. 9. 
78 Id. 
79 Id. 
80 Id. at p. 10. 
81 Id. at p. 11. 
82 Id. at p. 12. 
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requires a large number of highly skilled construction workers to operate the 
various specialized equipment such as cranes, track production tamper and track 
regulator.  According to Dr. Pless, it is unlikely that a sufficiently skilled 
construction workforce would be available within an average 12.4-mile radius of the 
Project site.83   Rather, the construction workforce may commute as much as 
60 miles to the Project site.84  

 
The DEIR significantly underestimates emissions from construction worker 

commuter vehicles and fails to identify significant impacts on air quality from NOx 
emissions.  

 
b. Offsite Vehicles 

 
The DEIR assumes a one-way trip distance of 7.3 miles for material delivery 

trucks based on URBEMIS default values for Solano County urban commercial-
nonwork trip lengths for delivery trucks.  According to Dr. Pless, 

 
[t]hese county-average default trip lengths for commercial trips substantially 
underestimate actual trip lengths for delivery of materials required for 
Project construction, especially considering that large amounts of specialized 
materials are required – e.g., rail terminal components, rail tracks, pumps, 
etc. – that may have to be trucked in over long distances, potentially directly 
from California ports.85  
 

Further, the DEIR’s analysis fails to account for emissions associated with delivery 
of construction equipment to the Project site, most of which will be delivered on 
heavy-duty flatbed diesel trucks.86   

 
The DEIR significantly underestimates emissions from off-site vehicles.  The 

City must revise the DEIR accordingly.  
 

                                            
83 Id. 
84 Id.  
85 Id. 
86 Id. 
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c. Construction Equipment 
 
The DEIR assumes statewide fleet average emission factors obtained from 

the California Air Resource Board’s OFFROAD2007 model for estimating emissions 
from construction equipment.87  However, the DEIR does not require that Project 
construction equipment comply with these assumed emission factors.  In Dr. Pless’ 
opinion, Project construction equipment likely would not comply with the emission 
factors.88 

 
Dr. Pless reports that studies of the average useful life of construction fleet 

equipment show that some engines in the equipment fleet may be quite old.  
According to Dr. Pless, the useful life of construction equipment (defined as the age 
at which half of the equipment of a given model year has been retired) varies from 
10 to 32 years.89  It follows that the other half of equipment of a given model year 
continues to operate longer than 10 to 32 years.  For heavy-duty equipment, the 
average useful life is quite long – 29 years for crawler tractors and 26 years for 
scrapers, for example.  Therefore, in Dr. Pless’ opinion, “there is a good chance that 
some of the equipment, especially the heavy-duty equipment used at the site may be 
very old and have very high emissions ...”90  Consequently, the DEIR substantially 
underestimates emissions from construction equipment.   

 
Dr. Pless calculated pounds per hour emitted for each type of Project 

construction equipment.  Dr. Pless provides a table of the approximate daily 
emissions.  The table shows that Project construction equipment would result in 
daily NOx emissions of 68.2lbs/day, which greatly exceeds the BAAQMD’s 
significance threshold of 54 lbs/day.91  The DEIR fails to identify this significant air 
quality impact. 

 
Dr. Pless recommends that the City revise the DEIR to include more 

conservative emission factors.  In the alternative, Dr. Pless recommends that the 
City require that the Project construction equipment fleet comply with the DEIR’s 
assumed emission factors.92 

 
                                            
87 Id. 
88 Id. at pp 12-13. 
89 Id. at p. 13. 
90 Id. at pp. 13-14. 
91 Id. at p. 15. 
92 Id. at p. 14. 
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3. The DEIR Must be Revised to Include Mitigation Measures to 
Reduce the Project’s Significant Air Quality Impacts from 
Construction Emissions to a Less than Significant Level 

 
Substantial evidence shows that the DEIR substantially underestimates 

construction emissions and fails to identify significant air quality impacts from 
NOx, which is an ozone precursor.  The City must prepare a revised DEIR that 
includes measures to mitigate the Project’s significant air quality impacts from 
construction emissions to a less than significant level.  In her comments, Dr. Pless 
provides an extensive list of feasible mitigation measures recommended by the 
BAAQMD for projects with significant construction emissions.93  The City must 
incorporate these measures into a revised DEIR. 
 

B. The DEIR Fails to Address Cumulative Air Quality Impacts 
from Project Construction  

 
The DEIR concludes that Project construction would result in less than 

significant cumulative air quality impacts because “Project construction exhaust 
emissions would not exceed the BAAQMD regional mass emissions thresholds and 
Mitigation Measure 4.1-1 would be implemented to ensure that impacts associated 
with fugitive dust emissions would be reduced to a less-than-significant level.”94  
The DEIR’s conclusion is unsupported.  As explained above, the DEIR substantially 
underestimates construction emissions and substantial evidence shows that Project 
construction emissions would result in exceedance of the BAAQMD’s thresholds.  
Thus, the City must prepare a revised DEIR that adequately discloses, analyzes 
and mitigates the Project’s potentially significant cumulative air quality impacts 
from Project construction. 

 
C. The DEIR’s Air Quality Impact Analysis Based on Air District 

Jurisdictional Boundaries is Arbitrary and Fails to Adequately 
Address the Project’s Air Quality Impacts During Project 
Operation 

 
The DEIR analyzes the Project’s operational emissions separately for each of 

the three air basins that trains are assumed to travel (the San Francisco Bay Area 
Air Basin (“SFBAAB”), the Sacramento Valley Air Basin (“SVAB”) and the 

                                            
93 Id. at pp. 16-17. 
94 DEIR, p. 5.5. 
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Mountain Counties Air Basin (“MCAB”)).  These basins are served by four air 
pollution control districts (Yolo-Solano Air Quality Management District 
(“YSAQMD”), Sacramento Metropolitan Air Quality Management District 
(“SMAQMD”), Placer County Air Pollution Control District (“PCAPCD”) and the 
BAAQMD).  The City’s approach is unsupported. 

 
Dr. Pless explains: 
 
it is well known that pollutants don’t stay put due to winds and other 
atmospheric phenomena. Pollutants generated in one air basin do not 
necessarily stay in that basin but rather are transported under certain 
weather conditions from one air basin to another (referred to as “interbasin 
transport”). Thus, pollutants generated in one basin contribute to air 
pollution in adjacent basins.95  Interbasin transport among the three air 
basins that would be impacted by the Project is known to impact ozone and 
particulate matter concentrations in adjacent air basins…96 

 
For example, technical studies show that the Mountain Counties Air Basin violates 
ozone standards due to transport from the Sacramento Valley, the San Joaquin 
Valley and the San Francisco Bay Area.97  Also, air quality in the broader 
Sacramento area is impacted by transport from the San Francisco Bay Area and, 
while less frequent, from the San Joaquin Valley.98  Further, on some days when 
the State standard is violated, the Sacramento area is impacted by transport of 
pollutants from the Bay Area.99  Since the three air basins through which Project 
trains would pass exhibit interbasin pollutant transport, Dr. Pless states that the 
Project’s operational air quality impacts should be evaluated cumulatively.100 
 

Dr. Pless aggregated daily emissions from the entire impacted area and 
provides the results in her comments.  She concludes that:  
 

both ROG and NOx emissions are highly significant for the entire affected 
area, covering the three impacted air basins and the four air districts that 
serve them on days when no marine vessels call. The daily ROG emissions 

                                            
 
96 Pless Comments, p. 30. 
97 Pless Comments, p. 31. 
98 Id. 
99 Id. 
100 Id.  
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exceed the significance threshold of 54 lbs/day by a factor of almost two and 
the daily NOx emissions exceed the significance threshold of 54 lbs/day by a 
factor of almost nine.101 

 
The DEIR fails to identify these significant air quality impacts from Project 
operation.  The City must revise the DEIR accordingly. 
 

D. The City’s Exclusive Reliance on the BAAQMD’s Annual 
Significance Threshold is Inadequate and the DEIR Fails to 
Identify Significant Impacts on Air Quality in the SFBAAB 

 
Dr. Pless explains that the BAAQMD has two thresholds for assessing the 

significance of a project’s operational emissions – (1) on a daily basis (in lbs/day) 
and (2) on an annual basis (in tons/year).102  Further, the BAAQMD’s CEQA 
Guidelines make clear that the BAAQMD’s intent is that both daily and annual 
thresholds be used to determine the significance of a project’s operational 
emissions.103  The Guidelines state, when analyzing a project’s unmitigated 
emissions, an agency should “[s]um the estimated emissions for area, mobile, and 
stationary sources (if any) for each pollutant as explained above and compare the 
total average daily and annual emissions of each criteria pollutant and their 
precursors with the thresholds of significance determined by the lead agency…”104  
For an analysis of a project’s mitigated emissions, an agency should “[c]ompare the 
total average daily and annual amounts of mitigated criteria air pollutants and 
precursors with the project thresholds.105  Despite this explicit guidance, the DEIR 
provides emission estimates only on an annual basis.  Thus, the DEIR fails to 
identify the Project’s significant short-term impacts from daily emissions.106  

 
Dr. Pless calculated the Project’s daily emissions from about 88 crude oil 

deliveries via marine vessel per year that the Valero marine terminal currently 
receives.  Her comments detail her calculations.  Based on her calculations, Dr. 
Pless concludes that the Project’s “total ROG and NOx emissions on days without 
marine crude oil deliveries would by far exceed the BAAQMD’s daily significance 
thresholds and would substantially worsen the air quality in the BAAQMD and in 
                                            
101 Id. at p. 32. 
102 Id. at p. 28. 
103 Id. 
104 Id., citing BAAQMD 2012 CEQA Guidelines, p. 4-3, emphasis added. 
105 Id. 
106 Id. 
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other air basins affected by transport.”107  Dr. Pless points out that “[t]his is of 
particular concern during the ozone season as several affected areas within the 
three air basins are in nonattainment.  The increase in ROG and NOx, ozone 
precursors, may result in or contribute to existing violations of the federal and state 
ozone ambient air quality standards.”108  The DEIR completely fails to disclose, 
analyze or mitigate this significant impact.  The DEIR must be revised.   
 

E. The DEIR Fails to Adequately Disclose, Analyze and Mitigate 
Significant Air Quality and Public Health Impacts from a 
Change in Crude Slate 

 
Dr. Fox commented on the MND that the North American crudes that would 

be imported by rail as a result of the Project would likely include Canadian tar sand 
crudes blended with diluent or “DilBits,” which would “have the potential to 
increase emissions compared to the current crude slate, which would result in 
potentially significant impacts not disclosed in the IS/MND.”109  The North 
American crudes “may also include light sweet shale oil crudes, such as Bakken, 
which also have the potential to increase emissions, and result in significant 
environmental impacts, compared to the current crude slate.”110  Dr. Fox explained 
in her comments on the MND that  

 
[t]he pollutants in the diluents blended with these DilBit crudes and in the 
light sweet shale crudes include significant amounts of hazardous air 
pollutants, such as benzene, a potent carcinogen.  These would be emitted at 
many fugitive components in the Refinery, including compressors, pumps, 
valves, fittings, and tanks, in greater amounts than from other crudes that 
are currently being refined or have otherwise been proposed.  These 
increased emissions would result in significant air quality impacts not 
acknowledged in the IS/MND.111 

 
 In response to Dr. Fox’s comments, the DEIR states that the weight and 
sulfur content of crude processed at the refinery would remain within the same 
range of crude currently processed at the refinery and, therefore, the Project would 

                                            
107 Id. at p. 29. 
108 Id. 
109 Fox Comments on MND, p. 1. 
110 Id. 
111 Id. 
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not cause significant impacts from a crude slate change.112  The DEIR’s argument is 
incorrect and unsupported. 
 
 Dr. Fox explains in her comments on the DEIR that there are differences in 
crudes unrelated to weight and sulfur content.113  Specifically, “[e]ven if the weight 
and sulfur content of a particular crude blend fall within the range specified in the 
DEIR, or don’t change at all, other components in the crude, such as toxic air 
contaminants (“TACs”) like benzene, or highly malodorous compounds such as 
mercaptans, may be present at much higher concentrations than in the crudes they 
replace with identical sulfur and API gravity.”114  In addition, characteristics such 
as vapor pressure and flammability may differ significantly between existing and 
replacement crudes.115  In fact, the City’s own consultant pointed out that there is 
no relationship between vapor pressure and crude gravity.116  Published data also 
shows that crude sulfur content and density are completely independent of vapor 
pressure.117  This distinction is important because, as Dr. Fox explains, “vapor 
pressure of crude determines to a large extent the amount of ROG and TAC 
emissions that are emitted when it is transported, stored, and refined.  Thus, a 
crude slate may have identical sulfur content and weight, but would result in 
dramatically different ROG and TAC emissions.”118  Notably, Bakken crudes (the 
most likely replacement for the current Alaska North Slope crude and similar or 
heavier foreign imports) “have uniquely elevated vapor pressures compared to the 
light sweet crudes they would replace.”119  In Dr. Fox’s opinion, the Project would 
result in an increase in ROG and TAC emissions by up to a factor of 2.5.120 
 
 Dr. Fox also explains that “the nature of the chemical bonds in crude 
determines the amount of energy and hydrogen that must be supplied to refine 
it.”121  Therefore, even if a crude slate has identical sulfur and weight, it may have a 
different mix of chemicals that would affect the amount of energy and hydrogen 
necessary to refine it. 

                                            
112 DEIR, Appendix C.1, p. C.1-3. 
113 Fox Comments, p. 4. 
114 Id. 
115 Id. 
116 DEIR, p. K-18. 
117 Fox Comments, p. 4. 
118 Id. at pp. 5, 11-12. 
119 Id. at pp. 13-14. 
120 Id. at p. 13. 
121 Id. at p. 5. 
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 According to Dr. Fox, these chemical and physical differences (other than 
weight and sulfur content) “will result in significant impacts that have not been 
considered in the DEIR.”122  These impacts may include, for example, significant 
increases in ROG emissions contributing to existing violations of ozone ambient air 
quality standards, significant increases in TAC emissions (and resulting significant 
health impacts), significant increases in malodorous sulfur compounds, significant 
increases in combustion emissions contributing to existing violations of ambient air 
quality standards, and significant increases in flammability and the potential for 
dangerous accidents involving train derailments and on-site spills.123  Thus, the 
City’s argument that the Project would not cause significant impacts from a crude 
slate change because the weight and sulfur content of crude processed at the 
refinery would remain within the same range of crude currently processed at the 
refinery, is incorrect and unsupported.   
 
 The City’s argument is also incorrect and unsupported because it “ignores the 
possibility of gradual creep within that range that would still be significant.”124  
This “gradual creep” recently occurred at the Chevron Richmond Refinery.  The 
Chevron refinery gradually changed crude slates while maintaining the 
“established crude unit design basis for total weight percent sulfur of the blended 
feed to the crude unit.”125  Even so, the change increased corrosion rates which led 
to a catastrophic pipe failure, a fire, “huge black clouds of pollution over the 
surrounding community” and 15,000 people seeking medical treatment.126  Dr. Fox 
explains that “[t]hese types of accidents can be reasonably expected to result from 
incorporating tar sands crude into the Benicia crude slate, even if the range of 
sulfur and gravity of the crudes remain the same, unless significant upgrades in 
metallurgy occur, as these crudes have a significant concentration of sulfur in the 
heavy components of the crude coupled with high TAN and high solids, which 
aggravate corrosion.”127  The DEIR completely ignores catastrophic releases of air 
pollution from these types of accidents. 
 

The DEIR fails to adequately disclose and analyze the Project’s potentially 
significant impacts from a crude slate change.  The DEIR must be revised to 
                                            
122 Id. 
123 Id. 
124 Id. 
125 Id. 
126 Id. 
127 Id. 
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evaluate the reasonably foreseeable impacts from importing both light sweet crude 
(including Bakken) and heavy sour crude (including tar sands). 

 
F. The DEIR Fails to Adequately Disclose and Analyze Potentially 

Significant Air Quality, Public Health and Hazards Impacts 
Unique to Importing Bakken Crudes 

 
The Project will allow light sweet crudes, such as Bakken, to be imported to 

the refinery.  According to the DEIR, “[o]nce the Project is constructed and 
operational, Valero may well purchase large amounts of light sweet North American 
crudes.  In fact, this is Valero’s stated plan.”128  The DEIR also states that “[o]nce 
the Project is complete, Valero plans to obtain North American crudes that are, on 
average, lighter and sweeter than Valero’s current feedstocks.  According to Valero, 
the North American crudes will be ‘Alaskan North Slope (ANS) look-alikes or 
sweeter’ (Valero, 2013).”129  Dr. Fox provides that “[t]he closest and most cost 
advantaged of light sweet North American crudes listed in Table 3-1 that could be 
blended to be an ANS look-alike is Bakken crude.”130 

 
Dr. Fox explains that Bakken crudes:  
 
have unique chemical and physical characteristics that distinguish them 
from currently refined crudes and which would result in significant 
environmental impacts not identified in the DEIR, including significant risk 
of upset, air quality, odor, and public health impacts.  These unique 
characteristics include high volatility, flammability, and elevated 
concentrations of TACs and ROG.131 
   

According to Dr. Fox, “Bakken crude oils are the most volatile of the crudes listed in 
DEIR Table 3-1.”132  Further, “[t]he more volatile the crude, the higher the ROG, 
TACs, and methane (a potent greenhouse gas) emissions, the higher the 
flammability, and the greater the potential consequences in the event of an 
accident.”133  Dr. Fox explains that Bakken crudes typically contain large amounts 
of natural gas liquids, including C2 and C5 hydrocarbons (methane, propane, 
                                            
128 DEIR, p. C.201. 
129 Id. at p. 3-24. 
130 Fox Comments, p.11. 
131 Id. at p. 14. 
132 Id. 
133 Id. 
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butane, ethane and pentane), which are the components most likely to volatilize, 
burn or explode in an accident.134  

 
In addition, when Bakken crudes are blended with heavy crudes to meet 

crude slate requirements, refinery operating issues often occur, which increases 
emissions.135  These include “fouling of the cold preheat train; desalter upsets; and 
fouling of hot preheater exchangers and furnaces; as well as corrosion.”136  As a 
result, emissions increase.137  The DEIR fails to disclose and analyze these 
operating problems and resultant emission increases that substantial evidence 
shows may occur from the Project. 

 
The DEIR fails to disclose and analyze potentially significant air quality, 

public health and hazards impacts from importing Bakken crudes.  The City must 
revise the DEIR accordingly and circulate it for public review and comment. 
 

G. The DEIR Substantially Underestimates ROG Emissions; the 
Project Would Result in a Significant Impact from ROG 
Emissions 

 
 The DEIR concludes that the Project would result in a net decrease in ROG 
emissions by 1.61 tons/yr.138  In Dr. Fox’s opinion, the DEIR excludes many sources 
of ROG emissions from the Project and underestimates ROG emissions.139  Dr. Fox 
concludes, when all ROG emissions are properly considered, the Project would 
result in a significant air quality impact.140 
 

1. The DEIR Incorrectly Assumes that the Project Would Reduce 
ROG Emissions from Marine Vessels  

 
The DEIR states that crude brought to the refinery by rail would replace 

crude brought by marine vessels, but crude by rail would not replace crude 
delivered by pipeline.141  The DEIR assumes that marine vessel emissions would be 
                                            
134 Id. at p. 16. 
135 Id. at p. 17. 
136 Id. 
137 Id. 
138 DEIR, Table 4.1-5. 
139 Fox Comments, p. 19. 
140 Id. 
141 DEIR, p. ES-3, 1-1.   
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reduced by 5.18 ton/yr by eliminating 73 vessel trips.142  However, Dr. Fox explains 
that production of the crude brought by pipeline, San Joaquin Valley crude, is 
declining and, therefore, marine vessel trips may not be reduced.143   

 
The City is aware of this – its consultant, ESA, expressed concern that ship 

deliveries could increase in the future to replace diminishing supplies of crude oil 
available by pipeline.144  Further, according to the BAAQMD Statement of Basis for 
the VIP, “Valero anticipates the possibility that crude may no longer be brought in 
by pipeline. This could result from a problem with the pipeline, or a change in the 
cost of crude that makes pipeline supply no longer economical.”145  Thus, it is 
possible that crude brought by pipeline would be replaced by crude shipped by 
marine vessels, and the Project would not decrease marine deliveries to the extent 
the DEIR claims. 

 
Dr. Pless agrees with Dr. Fox and also points out that the VIP substantially 

increased the crude processing capacity of the refinery.146  The refinery is currently 
processing crude oil at approximately 65% capacity and, therefore, the refinery will 
be able to substantially increase crude oil processing in the future.147  Dr. Pless 
notes that, according to the 2008 VIP addendum, the increase may result in an 
additional 60 more ships per year to obtain sufficient crude feedstocks.148  Thus, it 
is likely that the delivery of crude by rail would not reduce marine vessel imports. 

 
2. The DEIR Omits ROG and TAC Emissions from Storage Tanks  

 
 The DEIR fails to adequately quantify emissions from the tanks that would 
store the crude oil delivered by rail.  The emissions from floating-roof tanks include: 
(1) tank breathing losses (rim seal losses, withdrawal losses, deck fitting losses and 
deck seam losses) and (2) roof landing, degassing and cleaning losses. 
 

                                            
142 Id. at p. 4.1-16.   
143 Fox Comments, p. 20. 
144 Id., citing Valero Responses to: Valero Crude by Rail Project Data Request Number 2, April 2, 
2013. 
145 Id., citing 
http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/B2626/B2626_2010-
05_renewal_03.ashx?la=en. 
146 Pless Comments, p. 19. 
147 Id. at p. 21. 
148 Id. 
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a. Tank Breathing Losses  

According to the DEIR, the crude from each tank car will be pumped into 
existing storage tanks in the Refinery’s crude oil storage tank field.149  The DEIR 
states that the Project would not cause any emissions increases from storage tanks 
because “the Refinery stores crude oil delivered by ship and pipeline in eight 
existing storage tanks numbered 1701 through 1708.  Crude oil delivered by rail 
would be stored in the same tanks.  The tanks would not be modified, and would 
continue to be subject to the same throughput limit and other permit conditions.”150   

 
Dr. Fox explains that the ROG and TAC emissions from the tanks will 

increase because the imported crude will have a higher vapor pressure than current 
crudes stored in the tanks (ROG and TAC emissions depend on vapor pressure and 
TAC speciation of the crude).151  The DEIR completely fails to disclose these 
emissions increases. 

 
In her comments, Dr. Fox calculates the estimated increase in ROG 

emissions from tank breathing losses using both Alaska North Slope crude and San 
Joaquin Valley crude for baseline ROG emissions.152  Dr. Fox concludes that the  
“[t]he resulting daily net increase in ROG emissions for a San Joaquin Valley crude 
baseline, but otherwise assuming all of the CBR Project DEIR’s emissions, is 66 
lb/day...This increase in emissions is significant, as it exceeds the BAAQMD CEQA 
significance threshold of 54 lb/day.  This is a significant impact that was not 
disclosed in the DEIR.” 153 
 

To mitigate the Project’s significant impact from increase ROG emissions, Dr. 
Fox recommends feasible mitigation measures, such as the use of zero-leak fugitive 
components; use of geodesic domes on external floating roof tanks, which are 
commonly used on tanks that store RVP 11 crude oils; cable-suspended, full-contact 
floating roofs; and the use geodesic domes on the existing fixed roof tanks.”154   
 

Dr. Fox also explains that an increase in TAC emissions would also occur, 
“which are estimated by multiplying the ROG emission increase by the weight 
                                            
149 DEIR, p. 3-20. 
150 Id. at p. 4.1-17. 
151 Fox Comments, p. 21. 
152 Id. at pp. 22-23. 
153 Id. at p. 23 (internal citation omitted). 
154 Id. at p. 24. 
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percent of each TAC in the ROG emissions (i.e., the TAC speciation profile).”155  The 
DEIR fails to include TAC emissions from storage tanks in the health risk 
assessment.   
 

b. Roof Landing, Degassing and Cleaning Losses 
 

Dr. Fox also concludes that the Project would result in increased ROG and 
TAC emissions from roof landing losses, inspection losses and flashing losses, which 
were not disclosed or analyzed in the DEIR. 

 
 Dr. Fox explains that the Project involves seven existing external floating 
roof tanks which are supported by legs.  When the roof floats on the surface of the 
liquid inside the tank, evaporative losses during normal operations are reduced.  
When the tank is emptied, the roof sits on the legs, a breather vent opens and 
evaporative losses occur (“roof landing losses”).156 
 

In addition, “degassing and cleaning losses” occur when tanks are drained 
and degassed for inspection and/or cleaning.  These include roof landing emissions, 
complete tank degassing and emissions from cleaning out accumulated sludge.  
These emissions are uncontrolled tank emissions.157  According to Dr. Fox, 
degassing, cleaning and roof landing losses continue until the tank is refilled to a 
sufficient level to again float the tank roof.158 

 
In Dr. Fox’s opinion, the tank cleaning emissions could be substantially 

higher for Bakken crudes than for other types of crude because Bakken crudes leave 
waxy deposits in pipelines and tanks, which require more frequent cleaning.  This 
would result in higher emissions than the crudes they would replace.159   

 
To reduce emissions from degassing, cleaning and roof landing losses, Dr. Fox 

recommends that the City require the Applicant to install geodesic domes on the 
tanks that would store rail-imported crudes.160  This is a feasible measure that has 
been used on more than 10,000 petrochemical storage tanks in the United States.161  
                                            
155 Id.  
156 Id. at pp. 24-25. 
157 Id. at p. 25. 
158 Id. at p. 26. 
159 Id. at p. 25. 
160 Id. at p. 26. 
161 Id. 
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According to the ExxonMobil Torrance Refinery “[b]y installing domes on our 
storage tanks, we’ve reduced our VOC emissions from these tanks by 80 percent.  
These domes, installed on tanks that are used to store gasoline and other similar 
petroleum-derived materials, help reduce VOC emissions by blocking much of the 
wind that constantly flows across the tank roofs, thus decreasing evaporation from 
these tanks.”162  

 
c. Tank Flashing Emissions  

 
 Dr. Fox explains that most Bakken crudes are transported without 
stabilization.  Unstabilized or “live” crude oils contain high concentrations of 
volatile materials.  Tank flashing emissions occur when these crude oils, such as 
Bakken, are exposed to temperature increases or pressure drops.  When this occurs, 
some of the compounds that are liquids at the initial pressure/temperature 
transform into gases and are released or “flashed” from the liquid.163  There is no 
evidence that only stabilized crude oils would be shipped by rail to the refinery, yet 
the DEIR completely fails to disclose or analyze tank flashing emissions. 
 

d. Water Draw Tank Emissions  
 
 Dr. Fox explains that crude typically contains small amounts of water, which 
separates from the crude oil and accumulates in the bottom of storage tanks.  This 
accumulated water, referred to as “water draw,” is usually transferred from the 
crude oil storage tanks into a smaller surge tank for processing prior to disposal.  
Over time, a thick layer of crude oil forms in the water draw surge tank.  As a 
result, the water draw surge tank and processing of wastewaters from it emit ROG 
and TACs.164  These emissions “would increase as the vapor pressure of the stored 
crude increases, i.e., as from a switch from San Joaquin Valley to Bakken crude.”165 
 The DEIR completely fails to disclose or analyze water draw tank emissions. 
 

                                            
162 Id., citing Torrance Refinery: An Overview of our Environmental and Social Programs, 2010, 
available at: http://www.exxonmobil.com/NA-English/Files/About_Where_Ref_TorranceReport.pdf.  
163 Id. at p. 27. 
164 Id. at p. 28. 
165 Id. 
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3. The DEIR Fails to Disclose or Analyze Rail Car Unloading 
Emissions  

The Project includes a rail car unloading rack capable of unloading two 
parallel rows of 25 crude oil rail cars simultaneously.166  EIRs for similar facilities, 
such as the proposed Phillips 66 crude by rail project in Santa Maria, report 
unloading emissions.  Here, the DEIR fails to disclose any emissions from the 
unloading process.167 
 

Dr. Fox explains that a typical rail car unloading system, as described in the 
Santa Maria Rail EIR, consists of an adapter unit that connects the rail car to 
couplings, hoses, valves and piping that connect to a positive displacement pump.  
Air and crude oil vapors are commonly mixed in with crude oil from loading and 
evaporation during transit.  According to Dr. Fox, “[t]hese vapors can present an 
explosion risk for downstream equipment and are typically removed with air 
eliminators.”168  Also, because “the vapors contain high concentrations of ROG and 
TACs, they are typically routed to carbon columns or an incinerator to control the 
emissions.”169   

 
The DEIR completely fails to describe these vapors or explain how they will 

be controlled.  The DEIR merely notes that “the BAAQMD will consider locomotive 
emissions and tank car unloading emissions as may be caused by the Project.”170  
This statement does not satisfy CEQA’s requirement that potentially significant 
impacts from hazards and increased air emissions be disclosed, analyzed and 
mitigated in an EIR.  The City must revise the DEIR to include an analysis of 
potentially significant impacts from the Project’s unloading emissions.   

 
4. The DEIR Fails to Disclose or Analyze Sump Emissions  

The DEIR states that the unloading facility includes a liquid spill 
containment sump with the capacity to contain the contents of at least one tank 
car.171  According to Dr, Fox, crude oil that spills into this sump would release 

                                            
166 DEIR, p. ES-3. 
167 Fox Comments, p. 28.  
168 Id. at p. 29. 
169 Id. 
170 DEIR, p. 3-2.   
171 Id. at p.  ES-2.   
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vapors including ROG and TAC emissions.172  The DEIR completely fails to disclose 
these emissions.  The City must revise the DEIR accordingly. 

 
5. The DEIR Fails to Disclose or Analyze Rail Car Fugitive 

Emissions 
 

According to Dr. Fox, because rail cars are not “vapor tight,” rail cars will 
emit ROG and TACs from their point of origin through unloading.173  The emissions 
of ROG and TACs from rail cars has been confirmed by field measurements.174  The 
emissions of ROG and TACs from rail cars has been confirmed by field 
measurements.175  Yet, the DEIR completely fails to include these emissions in its 
emission calculations and the health risk assessment. 

 
In her comments, Dr. Fox describes how these vapors will be emitted: 
 
The crude oil would be shipped in tank cars, such that the volume of loaded 
crude oil shipped is less than the capacity of the rail car to accommodate 
expansion during shipping.  This volume reduction creates free space at the 
top of the tank car, which provides space for entrained gases to be released 
from the crude oil and emitted to the atmosphere during transit and idling in 
rail yards.  As rail cars are not vapor tight, these vapors in the head space 
above the oil are emitted to the atmosphere during rail transport and at the 
unloading terminal.176   

 
Dr. Fox also explains that because most Bakken crudes are shipped “live” (as 
discussed earlier), “[t]hese crudes will flash in the tank cars when exposed to 
temperature increases or pressure drops, causing valves to open, emitting ROG and 
TACs.”177 

 
These losses are consistent with what is known as “crude shrinkage” – the 

crude delivered by rail is significantly less than the crude loaded on the rail.178  The 

                                            
172 Fox Comments, p. 29. 
173 Id. 
174 Id. at p. 30. 
175 Id. 
176 Id. at pp. 29-30. 
177 Id. at p. 30. 
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reported range in crude shrinkage is 0.5% to 3%, some of which is attributable to 
emissions from the rail car during transit.179     

 
Dr. Fox’s comments includes a calculation and estimate of the Project’s rail 

car fugitive emissions released in California.  Dr. Fox concludes that: 
 
a total of 53 ton/day of ROG can be emitted as the trains traverse the 
1500 miles between the shipping point and the Valero rail terminal.  Of these 
1500 miles, 263 miles are within California.  Thus, 9.3 ton/day of ROG 
(18,600 lb/day) can be emitted within California from rail car leakage.  Of the 
263 miles within California, 22 miles are within the boundary of the 
BAAQMD.  Thus, 0.8 ton/day (1,555 lb/day) of ROG emissions can be emitted 
within the BAAQMD.  These daily emissions greatly exceed the BAAQMD 
daily CEQA significance threshold for ROG of 54 lb/day, requiring 
mitigation.180 
 
 Dr. Fox goes on to explain that these ROG emissions contain the same 

chemicals found in crude oil, including benzene.  Some crudes contain up to 7% 
benzene by weight.  Therefore, according to Dr. Fox, “greater than 1,301 lb/day of 
benzene could be emitted in California and greater than 109 lb/day of benzene 
within the BAAQMD from rail car leakage.  This rail car leakage is much greater 
than the amount of benzene (and other TACs) included in the HRA.”181  These 
emissions greatly exceed the ROG (and HRA) significance thresholds of the 
BAAQMD and other air districts along the rail route.182  These are significant 
impacts that were not disclosed or analyzed in the DEIR.  The City must prepare a 
revised DEIR that discloses, analyzes and mitigates emissions from rail car leakage. 

 
H. The DEIR Fails to Require Mitigation to Reduce Significant 

Operational Air Quality Impacts from NOx and ROG Emissions 
 

The DEIR concludes that the increase in NOx emissions from locomotives 
passing through the YSAQMD (annual) and the SMAQMD (daily) were 
significant.183  Despite this, the DEIR fails to mitigate these significant impacts, 
arguing that the City has no jurisdiction to impose emission controls on locomotives.  
                                            
179 Id. 
180 Id. at p. 31 (emphasis added and internal citations omitted). 
181 Id. 
182 Id.; see also DEIR, pp. 4.1-17 -18. 
183 DEIR, Table 4.1-6. 
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Instead, the DEIR concludes that these impacts are “significant and 
unavoidable.”184 
 
 Dr. Pless explains that the City actually has at least three options to mitigate 
the significant ROG and NOx emissions.  First, it can deny the Project.  Second, it 
can require that the Applicant install ROG and NOx controls at the refinery.  Third, 
it can require the Applicant to enter into Voluntary Emission Reduction 
Agreements (“VERAs”) with air districts in adjacent air basins affected by ozone 
transport.185  
 
 Dr. Pless goes on to show that most of the area affected by the trains 
currently violate California’s 8-hour ozone ambient air quality standard and most of 
the population in the affected air basins currently live in areas that also violate the 
federal 8-hour ozone ambient air quality standard. 186   Further, both ROG and NOx 
are converted into ozone in the atmosphere.  Therefore, “the increase in Project 
emissions from trains and refinery sources (tanks, fugitive, leaking rail cars) will 
increase ozone concentrations, aggravating existing exceedances of ozone standards, 
set to protect public health.”187  The short-term increase in emissions is up to three 
times higher than the daily ROG significance threshold and up to nine times higher 
than the daily NOx significance threshold.188  According to Dr. Pless,  
 

these short-term increases are highly significant as the State and Federal 
ozone standards are based on 8-hour averages, set to protect public health. 
Exceedances translate directly into adverse health impacts in the affected 
population.  Further, these unmitigated increases will interfere with the 
affected air basins’ ability to comply with State Implementation Plans, 
designed to bring the basins into compliance with standards.  These are 
serious impacts with serious consequences that should result in denial of the 
Project if these impacts are not mitigated.189 

  
Dr. Pless explains, however, that ROG and NOx emission increases can be 

mitigated by reducing emissions from the refinery.  According to Dr. Pless, the 
control of NOx and ROG at the refinery would mitigate significant impacts from 
                                            
184 Id. at p. 4.1-20. 
185 Pless Comments, p. 33. 
186 Id. at pp. 33-34. 
187 Id. at p. 35. 
188 Id. 
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locomotives in adjacent air districts since ozone precursors generated in one air 
basin form ozone in other adjacent basins.190  Dr. Pless recommends installing 
updated low NOx burners and/or Selective Catalytic Reduction (“SCR”) on one or 
more currently uncontrolled combustion sources at the refinery to reduce NOx 
emissions.191  Dr. Pless explains that “[t]he combination of low-NOx burner 
technology and SCR has been demonstrated to achieve very low emissions of NOx in 
refinery applications.”192  For ROG emissions, Dr. Pless recommends the 
installation of state-of-the-art leadless or low-leak fugitive components (such as 
valves, pumps, connectors) throughout the refinery.193  In addition, Refinery 
emissions both ROG and NOx emissions can be reduced by dock electrification of 
the marine terminal.  This measure was recently recommended by the BAAQMD for 
proposed WesPac Pittsburg Energy Infrastructure Project.194 

 
 Finally, ROG and NOx emissions can be reduced by requiring the Applicant 
to enter into VERAs with the affected air districts.  Dr. Pless explains that this 
offsite mitigation was required, for example, for the Hydrogen Energy California 
Project, a proposed power generation and fertilizer production facility in the San 
Joaquin Valley.  In that case, the project proponent entered into a VERA with the 
San Joaquin Valley Air Pollution Control District (“SJVAPCD”) for about $1.2 
million to mitigate 16.7 tons/year of NOx emissions.195  The funding provided under 
the VERA was required by the SJVAPCD to satisfy CEQA mitigation requirements 
and will support the SJVAPCD’s Emission Reduction Incentive Program.196  A 
similar requirement could be developed with assistance from the air districts to 
address emission reductions from mobile and/or stationary pollution sources in the 
affected air basins.  
 
 There is no support for the City’s conclusion that the Project’s impacts from 
ROG and NOx emissions from locomotives are significant and unavoidable.  
Substantial evidence shows that the City has at least three options to mitigate the 
significant ROG and NOx emissions.   
 

                                            
190 Id. at p. 36. 
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I. The DEIR and Health Risk Assessment Fail to Disclose Crucial 
Information Regarding TAC Emissions and Substantially 
Underestimate TAC Emissions  

 
In her comments, Dr. Fox explains that Health Risk Assessments (“HRA”) 

typically contain tables that summarize the amount of each TAC and the 
corresponding cancer, chronic and acute health risk from each.  Supporting TAC 
emission calculations are usually presented in an appendix and the modelling files 
are attached separately.  Here, the HRA fails to include most of this information, 
and the supporting emission calculations are incomplete and scattered throughout 
several appendices with no explanation for how it all fits together.197  Without 
supporting emissions calculations, the DEIR concludes that the Project would not 
result in significant health impacts from TAC emissions.198  The DEIR fails to 
satisfy CEQA’s disclosure requirements.  Further, Dr. Fox’s and Dr. Pless’ analyses 
show that the City underestimated TAC emissions and provide substantial evidence 
that the Project would cause significant health impacts from TAC emissions. 

 
First, as an initial matter, the HRA only includes diesel particulate matter 

and PM2.5 emissions from locomotives and TAC emissions from fugitive sources.  
The HRA excludes TAC emissions from all other sources (storage tanks, idling rail 
cars, etc.), as discussed above.   

 
Second, the HRA underestimates TAC emissions from fugitive sources.199  

The DEIR states that the unloaded crude oil will be transported from the unloading 
rack to existing crude supply piping in a 4,000–foot-long pipeline.200  The connecting 
system includes 3 pumps, 521 valves, 940 flanges, 295 connectors and 6 pressure 
relief valves (plus a 15% contingency for valves, flanges and connectors).201  
According to Dr. Fox, crude oil vapors will be emitted from all of these 
components.202  The DEIR estimates TAC emissions from these components using a 
hypothetical, default speciation profile for crude oil,203 which identifies each 
chemical in the liquid and its concentration.  However, Dr. Fox explains that the 
default speciation profile used is not representative of the crude oil that could be 
                                            
197 Fox Comemnts at p. 31. 
198 DEIR, p. 4.1-25. 
199 Fox Comments, p. 32. 
200 DEIR, p. 1-2. 
201 Id., Appendix. E.4-1.   
202 Fox Comments, p. 32. 
203 DEIR, Appendix. E.4-1. 
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imported as a result of the Project.204  Material Safety Data Sheets submitted for 
other projects to import cost-advantaged North American crudes show that much 
higher concentrations of TACs could be present in the crude oils unloaded as a 
result of this Project.205  Further, the City provides no support for use of the 
hypothetical speciation profile to evaluate the Project’s health impacts.  Dr. Fox 
concludes that “the HRA significantly underestimated all of the organic TACs 
included in the HRA.”206  Specifically, the HRA underestimates the amount of 
benzene, ethyl benzene, hexane, toluene and xylenes in emissions by factors of 5 to 
28.207  In addition, actual TAC emissions would be substantially more because the 
DEIR excludes most of the sources of ROG emissions that would contribute 
TACs.208  According to Dr. Fox, “[t]he increase in benzene alone is large enough to 
increase the cancer risk at the maximum exposed individual worker [ ] over the 
BAAQMD Regulation 2-5 significance threshold of 1 in one million.”209 

 
Third, the DEIR and HRA rely on an outdated model (the Industrial Source 

Complex Short Term Version 3 model).  Dr. Pless consulted three air dispersion 
modeling experts regarding the analysis in the DEIR and HRA.  According to these 
experts, the most current and preferred model is AERMOD because “there is more 
confidence in the accuracy of AREMOD results.”210  AERMOD is recommended by 
the BAAQMD and the California Air Resources Board.211 

 
Fourth, Dr. Pless points out that the DEIR relies on outdated meteorological 

data for conduction air dispersion modeling.212  The U.S. Environmental Protection 
Agency recommends using the most recent five years of data, which would be 2009 
through 2013 for the Project.  According to Dr. Pless, datasets for 2009 through 
2013 are available from air districts.  Yet, the DEIR relies on data from 1985 
through 1985 and 2000 through 2005, depending on the geographic location.213  
None of the data sets comply with the U.S. EPA’s guidance.   
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Fifth, Dr. Pless explains that the DEIR and HRA apply the wrong dispersion 
coefficient for the Fairfield risk assessment.  The DEIR and HRA specify the 
dispersion coefficient as “rural,” but according to Dr. Pless, the area should be 
classified as “urban.”214  This error results in an underestimate of TAC emissions. 

 
Sixth, Dr. Pless points out that the HRA fails to account for rail emission 

impacts beyond the Roseville Yard to the east.  While the DEIR provides a health 
risk assessment for locomotive diesel particulate matter emissions for receptors 
near the Roseville Yard, the DEIR dismisses analyzing potential impacts beyond 
the Roseville Yard.  The DEIR states, without support, that impacts beyond the 
Roseville Yard are “indirect and difficult to predict given the speculative nature of 
the exact rail routes that would be used to transport the crude oil.”215  Dr. Pless 
explains that there are a limited number of routes from the Canadian tar sands 
fields and the Bakken oil fields to the Roseville Yard.  These include the Modoc Line 
route over Donner Pass in eastern Placer County past the City of Truckee to Reno 
and the Feather River Corridor via Winnemucca to Reno.216  The route to Canada 
would likely go along the I-5 corridor.217  Dr. Pless provides that the communities 
along the Sierra Nevada routes “are subject to the highest emissions of carcinogenic 
diesel particulate matter emissions due to the locomotives operating at maximum 
load while navigating the switch-backs up and down the steep slopes of the Sierra 
Nevada.”218  Thus, the City must prepare a health risk assessment for communities 
along these routes. 

 
Seventh, the DEIR and HRA are inadequate because they fail to assess TAC 

emissions during Project construction.  The DEIR states: 

Construction of the Project would generate diesel particulate matter 
(DPM), which is considered to be a TAC, from the use of diesel off-
road equipment. For short-term construction emissions, the 
BAAQMD recommends that construction health risks be evaluated 
if there are sensitive receptors located within 1,000 feet of the 
construction site. project-related construction sources would be 
temporary (i.e., 25 weeks) and would be over 2,000 feet from the 
nearest sensitive land uses, which are residences off Lansing Circle. 

                                            
214 Id. at p. 41. 
215 DEIR, p. 4.1-12. 
216 Pless Comments, p. 43. 
217 Id. 
218 Id. at p. 44. 

Comment Letter B11

B11-32
cont.

 
September 15, 2014 
Page 40 
 
 

3111-004cv 

Therefore, Project construction would not result in a significant 
health risk.219 

The DEIR is incorrect.  According to Dr. Pless, “the 1,000 foot radius is intended 
only for identifying existing sources within and around a project property boundary, 
not as a zone within which health risk assessments must be performed…”220  
Rather, to determine the health risks of new sources, the BAAQMD recommends 
“the nearest receptor (resident) regardless of distance” and “[f]or assessing the 
project alone impacts of a new source…the location of maximum risk, hazard, and 
PM2.5 concentration affecting a receptor should be identified.”221  Thus, modeling of 
Project construction TAC emissions must be performed to determine health risks for 
the nearest receptor regardless of distance.  Dr. Pless provides evidence that clouds 
of soot from construction equipment can travel long distances and can have a 
staggering effect on public health, including respiratory and cardiovascular 
disease.222 
 

Finally, the DEIR and HRA fail to adequately evaluate the Project’s 
cumulative health risks from TAC emissions.  The DEIR states that “Project 
construction exhaust emissions would not exceed the BAAQMD regional mass 
emissions thresholds” and, therefore, “construction of the Project facilities would not 
be considered to make a cumulatively considerable contribution to regional air 
quality impacts.  The cumulative impact would be reduced to a level that would be 
less than significant.”223  Dr. Pless explains that the DEIR’s conclusion is flawed 
and unsupported for three reasons.  First, as shown above, the Project’s 
construction emissions are substantially underestimated and when revised, may 
exceed the BAAQMD’s significance thresholds.  Second, even if diesel particulate 
matter emissions do not exceed the BAAQMD’s quantitative mass significance 
threshold for PM2.5 for exhaust emissions, health risks may still be significant 
because the BAAQMD’s emission thresholds for PM2.5 were developed to bring the 
region into attainment with the ambient air quality standards, not to address risks 
from diesel exhaust.224  The BAAQMD developed separate thresholds for risks and 
hazards that apply to both construction and operation.  Third, health risks from 

                                            
219 DEIR, p. 4.1-24. 
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Project construction emissions may be cumulatively considerable even if they are 
not significant on an individual project basis.225  Thus, the DEIR’s conclusion is 
unsupported. 

 
The DEIR is equally flawed for cumulative health risks from operational TAC 

emissions.  The DEIR concludes that the cumulative health risk and cumulative 
concentrations of PM2.5 near the refinery would be below the BAAQMD’s respective 
cumulative significance thresholds and, therefore, the Project would not result in a 
cumulatively considerable impact.226  Dr. Pless explains that the DEIR’s conclusion 
is flawed and unsupported for three reasons.  First, the DEIR fails to address 
chronic health hazards.227  Second, the DEIR fails to include all of the cumulative 
projects in the analysis, including, for example, the Valero Cogeneration Project and 
the dredging project at Valero’s crude dock.228  Third, the DEIR is inconsistent with 
the BAAQMD’s guidance regarding cumulative health risk assessments, which 
recommends a 1,000 foot radius around the project property boundary to identify 
sources that may contribute to the cumulative impact.229  Dr. Pless identifies 
several sources within a 1,000 foot radius of the Project boundary that the DEIR 
fails to include in its cumulative impact analysis, including, for example, the Valero 
asphalt plant immediately adjacent to the refinery.230 
 

In short, the DEIR and HRA fail to adequately analyze the Project’s impacts 
from TAC emissions.  There is no support for the City’s conclusion that the Project 
would result in less-than-significant health impacts from TAC emissions.  
Substantial evidence shows that the Project would cause significant health impacts 
from TAC emissions.  The City must prepare a revised DEIR that adequately 
discloses, analyzes and mitigates these impacts. 
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J. The DEIR Fails to Adequately Disclose, Analyze and Mitigate 
the Project’s Odor Impacts  

 
The DEIR states: 

Project construction and operations would include diesel exhaust 
sources, such as off-road construction equipment and generators and 
train locomotives that could result in the creation of objectionable 
odors.  However, these emissions would be temporary and/or 
intermittent in nature and the closest sensitive receptors to the 
Project site are residences that would be at distances of over 2,000 
feet, thus odor impacts associated with diesel combustion during 
Project construction activities and operations would be less than 
significant.  This impact would be less than significant.231 

 
This “analysis” is entirely inadequate and the DEIR’s conclusion regarding the 
significance of odor impacts is unsupported.  

 
First, Dr. Pless explains that most people consider diesel exhaust odor to be 

objectionable and EPA found that, at high intensities, diesel exhaust may produce 
sufficient physiological and psychological effects to warrant concern for public 
health.232  Here, four locomotives per day would pass through numerous densely 
populated residential neighborhoods, in many areas traveling at low speed.  In Dr. 
Pless’ opinion, the locomotives could cause major odor nuisances for receptors 
located within these neighborhoods.233  Further, clouds of soot from the diesel-
powered locomotives, when idling at the Project site, can travel downwind for miles 
and drift into heavily populated areas.234  

 
Second, diesel exhaust is not the only source of odiferous emissions associated 

with the Project.  Other sources include fugitive emissions of odiferous 
hydrocarbons and hydrogen sulfide from equipment leaks and evaporation from the 
crude oil rail cars in transit to the refinery.235  The DEIR for the Phillips 66 Santa 
Maria Rail Terminal in San Louis Obispo County provided a quantitative odor 
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analysis and found that fugitive emissions could cause odor potentially significant 
odor impacts.236  

  
Third, crude oils also contain other odiferous sulfur compounds, including 

mercaptans, which have very strong, unpleasant odors.237  Mercaptans may be 
present at very high concentrations in the crude oils that would be delivered to the 
refinery.  Diluents can contain more than 100 ppm of volatile mercaptans.238  The 
odor threshold for most mercaptans is considerably less than 0.5 ppb; some 
mercaptans can be detected at concentrations as low as 0.029 ppb.239  

 
Fourth, the Project’s change of crude oils may also result in higher emissions 

of odiferous compounds from existing refinery operations.  In the past, these 
included a wastewater tank odor release and “slop oil.”240  In 2009, these odors sent 
two Union Pacific workers to the hospital and caused a widespread “rotten egg” 
smell emanating from the refinery, which was detected in Vallejo, Benicia, Crockett 
and Marin County.241  

 
The DEIR fails to adequately analyze the Project’s odor impacts and the 

conclusion that the Project would not result in significant odor impacts is 
unsupported.  Substantial evidence shows that the Project may result in significant 
impacts from a number of odiferous emissions.  Dr. Pless recommends that the City 
prepare a revised DEIR that includes modeling of all odorous compounds from the 
Project, including diesel exhaust, hydrocarbons and sulfurous compounds.242  
Further, the revised DEIR should evaluate potential odor impacts for the full range 
of crude oils that could be delivered to the refinery, including heavy Canadian sour 
crude oil, DilBits and Bakken crude oil.243  The revised DEIR must also include 
mitigation measures for significant odor impacts.  Dr. Pless recommends that the 
measures include, for example, the use of leakless equipment components (e.g., 
welded connectors, bellows valves, double mechanical seals with high pressure 
fluids on pumps, enclosed distance pieces on compressors with venting to a control 
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device, etc.).244  Dr. Pless also recommends that the City investigate how to best 
reduce fugitive emissions from rail cars, whether it is tank design and/or requiring 
the Applicant to only accept stabilized crude oils that have a lower potential for 
fugitive emissions.245  

 
In short, the DEIR’s analysis of the Project’s potentially significant odor 

impacts is inadequate.  The DEIR’s conclusion that the Project would not cause 
significant odor impacts is unsupported.  Substantial evidence shows that the 
Project may cause significant odor impacts.  The DEIR must be revised to 
adequately disclose, analyze and mitigate the Project’s potentially significant odor 
impacts. 

 
K. The DEIR Fails to Address Potentially Significant Hazards 

Impacts from Earthquakes, Vandalism and Terrorism 
 

The DEIR’s hazards analysis completely fails to address risks associated with 
earthquakes and potential vandalism or terrorist attacks.  Earthquakes, vandalism 
and terrorist attacks on trains carrying crude oil could have disastrous 
consequences for sensitive habitat, California’s water supply and densely populated 
areas, which must be considered in a revised DEIR. 

 
Dr. Pless explains that freight trains are an easy target for vandalism and/or 

terrorism.  Freight trains are operated by a very small crew and are frequently left 
unattended.246  For example, the recent crude oil rail accident in Lake Mégantic in 
Canada, which resulted in 47 fatalities, occurred while the train operator left the 
train unattended.247  In Dr. Pless’ opinion, “[g]iven the worldwide awareness raised 
by the recent slate of catastrophic train derailments and accidents, it may be only a 
matter of time for trains in transit carrying crude oil to become the target for a 
terrorist attack or vandalism with disastrous consequences.”248  
 

Dr. Pless goes on to explain that earthquakes could also have disastrous 
consequences.  Benicia is located between two known earthquake faults, the West 
Napa Fault, which rattled the Bay Area in August of this year, and the 
Concord/Green Valley Fault, which is one of the six major slip-strike faults in the 
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Bay Area.249  The area is characterized as a “very high risk area” for 
earthquakes.250 In Dr. Pless’ opinion, with “two daily deliveries of crude oil and the 
increasing probability of a major earthquake (a greater than 63% percent for one or 
more magnitude 6.7 or greater earthquakes from 2007 to 2036), the likelihood of an 
earthquake derailing a train is probable.”251  Despite this evidence, the DEIR 
completely fails to disclose or analyze potentially significant hazards impacts from 
earthquakes.  

 
 The DEIR completely fails to address the Project’s potentially significant 
impacts from earthquakes and vandalism and/or terrorism.  The City must prepare 
a revised DEIR that discloses, analyzes and mitigates these impacts. 

 
III. CONCLUSION 
 

 We thank the City for this opportunity to comment on the DEIR and urge 
the City to prepare and circulate a revised DEIR which includes a complete Project 
description, accurately describes the environmental setting, identifies the Project’s 
potentially significant impacts and requires the Applicant to incorporate all feasible 
mitigation measures into the Project to reduce impacts to a less than significant 
level. 
 
 
      Sincerely, 

 
      Rachael E. Koss 
        
 
REK:clv 
Attachments 
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I have reviewed the Draft Environmental Impact Report (DEIR)1 for the Valero Benicia 
Crude by Rail Project (CBR Project) prepared for the City of Benicia (City) by ESA, as well as 
records referenced in the DEIR and files obtained from the Bay Area Air Quality Management 
District (BAAQMD).  

The CBR Project will install facilities to allow the Valero Benicia Refinery (Refinery) to 
receive up to 70,000 barrels per day (bbl/day) of North American crude oils by rail.  The 
facilities that would be installed include about 8,880 feet of new track; a new tank car unloading 
rack capable of unloading two parallel rows of tank cars simultaneously; and 4,000 feet of 
16-inch diameter crude oil pipeline and associated fugitive components (valves, flanges, pumps) 
connecting the offloading rack and an existing crude supply pipeline.  DEIR, pp. ES-1 to ES-4.

Based on my review, I conclude this DEIR is fundamentally defective in that it omits 
crucial information to understanding the Project’s significant impacts.  Specifically, the DEIR 
does not disclose the Project’s crude slate, relies on flawed analyses in addressing whether the 
Project would enable refining of substantial quantities of tar sands and Bakken crudes, relies on 
unsupported assumptions as to the Project’s light crude composition, and underestimates the 
Project’s operational emissions of reactive organic gases (“ROG”) and toxic air contaminants 
(“TAC”). When these underestimates are corrected, the CBR Project results in significant air 
quality and public health impacts. The City must correct these defects and recirculate the DEIR, 
so that the public and decision-makers can be fully informed of the Project’s air quality and 
public health and safety impacts.   

My resume is included in Exhibit A to these Comments.  I have over 40 years of 
experience in the field of environmental engineering, including air emissions and air pollution 
control; greenhouse gas (GHG) emission inventory and control; air quality management; water 
quality and water supply investigations; hazardous waste investigations; hazard investigations;
risk of upset modeling; environmental permitting; nuisance investigations (odor, noise); 
environmental impact reports, including CEQA/NEPA documentation; risk assessments; and 
litigation support.  

I have M.S. and Ph.D. degrees in environmental engineering from the University of 
California at Berkeley with minors in Hydrology and Mathematics.  I am a licensed professional 
engineer (chemical, environmental) in five states, including California; a Board Certified 
Environmental Engineer, certified in Air Pollution Control by the American Academy of 
Environmental Engineers; and a Qualified Environmental Professional, certified by the Institute 
of Professional Environmental Practice.

1 ESA, Valero Benicia Crude by Rail Project, Draft Environmental Impact Report, SCH # 2013052074, Use Permit 
Application 12PLN-00063, June 2014.
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I have prepared comments, responses to comments and sections of EIRs for both 
proponents and opponents of projects on air quality, water supply, water quality, hazardous 
waste, public health, risk assessment, worker health and safety, odor, risk of upset, noise, land 
use and other areas for well over 100 CEQA documents. This work includes Environmental 
Impact Reports (EIRs), Negative Declarations (NDs), and Mitigated Negative Declarations 
(MNDs) for all California refineries; crude oil and rail terminals in California, Louisiana, 
Oregon, New York, Texas, and Washington; and various other permitting actions for tar sands 
and light shale crude refinery upgrades in Indiana, Louisiana, Michigan, Ohio, South Dakota, 
Utah, and Texas and liquefied natural gas (LNG) facilities in Texas, Louisiana, and New York.  

My work has been cited in two published CEQA opinions: (1) Berkeley Keep Jets Over 
the Bay Committee, City of San Leandro, and City of Alameda et al. v. Board of Port 
Commissioners (2001) 111 Cal.Rptr.2d 598 and Communities for a Better Environment v. South 
Coast Air Quality Management Dist. (2010) 48 Cal.4th 310.

I commented on the Initial Study/Mitigated Negative Declaration (IS/MND) (attached to 
the DEIR as Appx. A2) that the CBR Project would allow a change in crude oil slate quality, to 
heavier higher sulfur crudes and/or to lighter sweeter crudes, which would result in emission 
increases that were not considered in the CEQA review.  Fox IS/MND Comments3, pp. 2-35.
The DEIR does not correct the defects that I identified in my IS/MND comments.  Rather, it 
advances an argument that the rail-imported crudes will be blended with other crudes to meet the 
same sulfur and weight specifications as in the baseline Refinery.  Thus, the DEIR asserts that 
crude slate quality and emissions from refining it would not change.  This is incorrect.  This does 
not address my comments on the IS/MND.  Therefore, I reassert my IS/MND comments and 
incorporate them here by reference.  The following sections present my evaluation of the DEIR’s 
response to my previous crude slate switch comments, point by point.  The DEIR’s response to 
my comments is included in Appendices C.1 and C.2, based on a report contained in Appendix 
K.  The following comments on Appendices C.1 and C.2 apply equally to the underlying 
analyses in Appendix K.

2 ESA, Valero Crude by Rail Project, Initial Study/Mitigated Negative Declaration, Use Permit Application 12PLN-
00063, Prepared for City of Benicia, May 2013.
3 Phyllis Fox, Comments on Initial Study/Mitigated Negative Declaration for the Valero Crude by Rail Project, 
Benicia, California, Use Permit Application 12PLN-00063, July 1, 2013; 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Report_by_Dr._Phyllis_Fox.pdf.
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I. THE DEIR FAILS TO ANALYZE THE AIR QUALITY IMPACTS FROM 
REFINING DIFFERENT TYPES OF CRUDE 

A. Heavy Sour Crudes

The CBR Project DEIR responds to the heavy sour crude slate issues that I raised in 
Appendix C.1.  The thrust of the CBR Project DEIR’s response is based on the “weight” 
(API gravity)4 and sulfur content of the crude, which it argues would not change due to the 
Project, but rather would remain within a narrow range.  Therefore, the CBR Project DEIR 
argues, emissions would not increase.  The CBR Project DEIR argues: “Thus, to the extent that 
the Project would cause an increase in emissions based on an increase in the weight and sulfur 
content of crude feedstocks – any such emissions increase would be within the baseline 
environmental conditions.”  DEIR, Appx. C.1, p. C.1-3.

First, this misses the point, as explained in my previous comments at Section II.D, 
pp. 19-31.  There are important differences between crudes that are not related to the weight and 
sulfur content of the crude that result in adverse impacts.  Even if the weight and sulfur content 
of a particular crude blend fall within the range specified in the DEIR, or don’t change at all, 
other components in the crude, such as TACs like benzene, or highly malodorous compounds 
such as mercaptans, may be present at much higher concentrations than in the crudes they 
replace with identical sulfur and API gravity.  

Further, other characteristics of the crude, such as its vapor pressure or flammability, may 
differ in significant ways from the crudes they would replace.  These other constituents and 
properties are not a function of the API gravity or the sulfur content and are present independent 
of them.  The DEIR’s consultant, Dr. McGovern, demonstrated there is no relationship between 
vapor pressure (expressed as RVP) and crude gravity (expressed as API).  DEIR, Appx. K, 
p. K-18.  This is further substantiated by analysis of data published by Enbridge, summarized 
here in Figure 1.  The Enbridge data covering 76 different types of crude oil show that crude oil 
attributes of sulfur content and density are completely independent of vapor pressure.

4 Note that throughout the DEIR, the term “weight” is used to indicate API gravity or density, where “density” is 
technically what is meant.  We will use the same terminology in this report; “weight” indicates density.
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Figure 1: Reid Vapor Pressure Compared to Total Sulfur and Density for 76 different types of Crude Oil

Source: Enbridge Pipelines Inc., 2013 Crude Characteristics, 
http://www.enbridge.com/~/media/www/Site%20Documents/Delivering%20Energy/201
3%20Crude%20Characteristics.pdf

The vapor pressure of crude determines to a large extent the amount of ROG and TAC 
emissions that are emitted when it is transported, stored, and refined.  Thus, a crude slate may 
have identical sulfur content and weight, but would result in dramatically different ROG and 
TAC emissions.  Similarly, the nature of the chemical bonds in crude determines the amount of 
energy and hydrogen that must be supplied to refine it.  Thus, a crude slate may have identical 
sulfur and weight, but a different mix of chemicals that would affect the amount of energy and 
hydrogen required to convert it into refined products.

These differences—in both chemical and physical characteristics other than API gravity 
and sulfur content— fluctuate independent of sulfur content and API gravity and will result in 
significant impacts that have not been considered in the DEIR.   These impacts include, for 
example, significant increases in ROG emissions, contributing to existing violations of ozone 
ambient air quality standards; significant increases in TAC emissions, resulting in significant 
health impacts; significant increases in malodorous sulfur compounds, resulting in significant 
odor impacts; significant increases in combustion emissions, contributing to existing violations 
of ambient air quality standards; and significant increases in flammability and thus the potential 
for more dangerous accidents involving train derailments or spills on-site.  The DEIR fails to 
consider these significant impacts by raising irrelevant issues. 

Second, the rationale that sulfur levels and density of the crude slate would stay within a 
narrow range ignores the possibility of gradual creep within that range that would still be 
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significant.  This recently occurred at the nearby Chevron Richmond Refinery.  This refinery 
gradually changed crude slates, while staying within its established crude unit design basis for 
total weight percent sulfur of the blended feed to the crude unit.5 This change increased 
corrosion rates in the 4-sidecut line, which led to a catastrophic pipe failure in the #4 Crude Unit 
on August 6, 2012.  This accident sent 15,000 people from the surrounding area for medical 
treatment due to the release and resulting fire that created huge black clouds of pollution over the 
surrounding community. Fox IS/MND Comments, pp. 25–26.

These types of accidents can be reasonably expected to result from incorporating tar 
sands crudes into the Benicia crude slate, even if the range of sulfur and gravity of the crudes 
remain the same, unless significant upgrades in metallurgy occur, as these crudes have a 
significant concentration of sulfur in the heavy components of the crude coupled with high total 
acid number (TAN) and high solids, which aggravate corrosion.  The gas oil and vacuum resid 
piping, for example, may not be able to withstand naphthenic acid or sulfidation corrosion from 
tar sands crudes, leading to catastrophic releases.6 Fox IS/MND Comments, pp. 35-36.

Catastrophic releases of air pollution from these types of accidents were not considered in 
the DEIR. Rather, the DEIR relies on the Refinery’s existing Process Safety Management 
program, including the Management of Change (MOC) and Mechanical Integrity (MI) programs, 
to prevent corrosion.  DEIR, p. 3-16.  However, these programs were also in place at Chevron at 
the time of the August 2012 accident discussed above, and  they did not prevent a catastrophic 
accident caused by sulfur creep.  The recent Chevron FEIR incorporated many additional 
mitigation measures to improve these programs,7 which should be required for the Valero Rail 
Project.

Third, the unloading rack, storage tanks and associated fugitive components are major 
sources of the ROG and TAC emissions.  These unload, transport, and store crude oil as 
delivered, before it is blended.  Therefore, the argument that the rail-imported crude is blended 
before it is refined is irrelevant.

5 US Chemical Safety and Hazard Investigation Board, Chevron Richmond Refinery Pipe Rupture and Fire, August 
6, 2012, p.34 ("While Chevron stayed under its established crude unit design basis for total wt. % sulfur of the 
blended feed to the crude unit, the sulfur composition significantly increased over time.  This increase in sulfur 
composition likely increased corrosion rates in the 4-sidecut line.").
6 See, for example, K. Turini, J. Turner, A. Chu, and S. Vaidyanathan, Processing Heavy Crudes in Existing 
Refineries.  In: Proceedings of the AIChe Spring Meeting, Chicago, IL, American Institute of Chemical Engineers, 
New York, NY, Available at: http://www.aiche-fpd.org/listing/112.pdf.
7 See, for example, Chevron Refinery Modernization Project, Revisions to Draft EIR Volumes 1& 2, p. 4-40, 
Mitigation Measure 4.13-7h, Available at: http://chevronmodernization.com/project-documents/.
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1. The CBR Project DEIR Must Evaluate the Potential Impacts of the Full Range of 
Crude Oil Types That Could Be Imported

The CBR Project DEIR asserts: “There is no reason to believe that…Valero would be 
more likely to purchase heavy Canadian crudes than any number of other North American crudes 
that are lighter and/or sweeter…”  DEIR, Appx. C.1, p. C.1-1.  The CBR Project DEIR presents 
a table that lists 38 “available North American crudes” that could potentially be imported by the 
proposed rail facilities.  DEIR, Table 3-1.  Of these 38 crudes, 87% or 33 of them, are Canadian 
tar sands crudes and of the tar sands, 15 are “heavy sour” and 5 are “medium sour.”  Canadian 
tar sands crudes are chemically distinct from the current crude slate and thus will result in 
significant impacts that were not analyzed in the CBR Project DEIR.  Fox IS/MND Comments, 
pp. 25-28.  DEIR Table 3-1 is prima facie evidence that tar sands crudes are likely to be in the 
mix of crudes that will be imported by the CBR Project.

Regardless of which of these 38 crudes is selected, the DEIR must analyze the full range 
of resulting impacts, from all of the 38, as the DEIR suggests all or any of them may be refined.  
Impacts would vary greatly between tar sands crudes on the heavy high sulfur end and by 
Bakken crudes on the light sweet end, each end of this range with unique and significant impacts.  
The DEIR does not include impacts from either of these, but rather only an unidentified default 
crude that is not representative of any of the 38.  See Comment III.

2. Blended Weight and Sulfur Content Do Not Determine ROG and TAC Emissions

The CBR Project DEIR argues that “even if Valero were to purchase large amounts of 
heavy sour Canadian crudes as a result of the Project, this would not cause an increase in refinery 
emissions because Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before processing them.”  DEIR, pp. 3-14, 3-24, 4.1-17, C.1-1/2.  This is insufficient 
information to analyze impacts, as noted above, because the weight (API gravity) and sulfur 
content are not the only characteristics of crude oil that determine environmental impacts.  Other 
important factors include volatility, flammability, metal content, ROG speciation profile, the 
specific suit of heavy organic compounds in the crude, and the TAC and sulfur speciation profile 
(i.e., the concentration of individual TAC and sulfur compounds present in the crude).  

Elevated levels of benzene or hydrogen sulfide, for example, cannot be blended out 
because they are emitted from tanks and fugitive components before the crudes reach the mixing 
tanks.  The majority of the toxic TACs and malodorous chemicals are emitted before blending 
occurs, during unloading and from fugitive components along the pipeline and at the storage 
tanks.  Blending by itself does not eliminate them.  
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Similarly, elevated metals that end up in coke fugitive particulate emissions cannot be 
blended out.  No matter how much blending is done with relatively less contaminated crudes, a 
significant amount of heavy metals from lower quality rail-imported crude would still remain, 
mostly partitioning to the coke.  Blending also does not remove but only dilutes elevated 
concentrations of high molecular weight organic compounds such asphaltenes and resins that 
require high energy input to break down into marketable products.  Fox IS/MND Comments, 
pp. 4-10.  These characteristics may vary in significant ways among crudes with the same range 
of API gravity and sulfur, resulting in significant environmental impacts.  Fox IS/MND 
Comments, pp. 29-30.

3. Crude Slate Impacts Are Not Part of the Baseline

The CBR Project DEIR indicates that Valero made significant modifications to the 
Refinery between 2004 and 2010.  These modifications are collectively known as the “Valero 
Improvement Project” or VIP.  The City certified the VIP project EIR and approved the VIP 
project in April 2003.  It later certified the VIP EIR addendum in July 2008.  DEIR, p. 3-12.

The CBR Project DEIR argues that crude slate impacts are part of the VIP baseline,  
“[e]ven if refinery emissions were to increase based on Valero’s purchase of heavy sour 
Canadian crudes, any such emissions increases would properly be considered part of the baseline 
because the baseline includes the full scope of operation allowed under existing permits that 
were issued based upon prior CEQA review.”  DEIR, p. C.1-1. The DEIR cites several CEQA 
cases regarding subsequent environmental review for modifications to existing projects.

Setting aside legal considerations, this argument has no technical merits for three reasons.  
First, the scope of operations previously approved did not include any impacts from a crude slate 
change and did not contemplate the crudes listed in DEIR Table 3-1.  Second, the CBR Project 
Project is not a modification of the previously permitted VIP, which underwent CEQA review.  
Third, even assuming the VIP EIR evaluated a crude slate change and the CBR Project is just a 
modification of the VIP, both of which are false, the regulatory framework has changed, 
requiring additional CEQA review.

a. The Scope of the VIP Project Did Not Include Impacts from Crude Slate Change

Even if the CBR Project were simply a modification of the VIP Project, the VIP EIR did 
not evaluate impacts from a crude slate change.  The existence of permits, absent CEQA review 
of the proposed change, is not determinative.

The VIP CEQA documents do not discuss cost-advantaged North American crudes, such 
as those in CBR Project DEIR Table 3-1.  None of these crudes is evaluated, or even identified, 
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in the VIP EIR.  Thus, the impacts of refining these crudes were in no way considered or 
incorporated.  Therefore, the CBR Project DEIR cannot rely on the VIP CEQA review to address 
the impacts of refining any of them.  Rather, the VIP EIR proposed to import heavy sour crudes 
by ship.  The crudes available by ship in 2002 are chemically and physically different from the 
crudes available by rail in 2014, over a decade later.  The oil markets have changed dramatically 
due to the advent of fracking and the development of tar sands, all of which occurred long after 
the VIP EIR analyses were performed.

There are many cost-advantaged, heavy high sulfur crudes that likely were the target of 
the VIP analyses prepared in 2002, such as heavy sour crudes from Ecuador, Venezuela, 
Colombia and Iraq, which were refined at the post-VIP Refinery.  Fox IS/MND Comments, 
Figure 1.  These heavy sour crudes are distinguishable from the crudes that are currently the 
target of the CBR Project, which are tar sands crudes and light sweet crudes with distinct 
physical and chemical characteristics.  DEIR, p. C.2-1.  The crudes that are currently the target 
of the CBR Project (DEIR, Table 3-1) were not available in the marketplace in 2002 when the 
VIP CEQA analysis was performed and thus were not considered in prior CEQA analyses.  The 
differences between the crudes considered in the VIP EIR and those that would be imported by 
the CBR Project are discussed in my July 2013 comments on the IS/MND.

There is no evidence that the VIP was designed to refine, and that the VIP CEQA review 
addressed, the unique impacts of refining any of the cost-advantaged North American crudes 
listed in DEIR Table 3-1.  Further, the lynchpin of the VIP EIR, a new, bigger hydrogen plant to 
allow refining of more heavy sour crude, may not be built as Valero has enough hydrogen to 
meet its current needs.  DEIR, p. 3-12.  This could be due to the availability of hydrogen from 
another source or a change in crude slate to lighter crudes that do not require more hydrogen 
to refine.

Bakken and Bakken blends with tar sands crudes, for example, would fall into this class.  
Further, the rail emissions assume a line haul one-way distance of 1,500 miles (DEIR, p. 4.1-22
and Appx. E.5, pdf 1197), which is consistent with Bakken crudes.  There is no evidence in the 
record that impacts from refining this lighter, sweeter crude were considered in the VIP EIR.  
These impacts are discussed below in Comment I.B.

b. The CBR Project Is a New Project

The City did not treat the CBR Project as a modification of a previously permitted project 
in the IS/MND, but rather as a new project.  Furthermore, even the DEIR refers to the VIP as a
“previous” project. DEIR at 1-4. The characterization of the CBR Project as a modification of 
the VIP Project in the DEIR for baseline purposes improperly characterizes the projects and 
causes the CBR Project DEIR to underestimate or ignore real environmental impacts.  

Comment Letter B11

B11-40
cont.

B11-41

10

c. The Regulatory Framework Has Changed, Requiring Additional CEQA Review

Even if one hypothetically assumed that the VIP EIR evaluated the crude slate switch 
facilitated by the CBR Project,  the regulatory and informational framework within which the 
CBR Project would be developed has changed dramatically, rendering the 2002 analysis 
obsolete.  The City certified the VIP project EIR and approved the VIP project in April 2003.  It 
later certified a VIP EIR addendum in July 2008. DEIR, p. 3-12.  The Addendum incorporated a 
flue gas change related to the Main Stack Scrubber and added an analysis of greenhouse gas 
emissions.  These changes do not affect any of the issues discussed here.8

When the VIP CEQA analysis was performed, none of the cost-advantaged crudes listed 
in Table 3-1 were in the marketplace.  In response to ESA questions, for example, Valero 
responded that the CBR Project “was implemented to take advantage of land-locked North 
American crudes that have recently become available.”  Valero 2013,9 p. 1 (emphasis added).  
As discussed earlier, these crudes are notably different from the current crude slate, in ways that 
are much broader than just sulfur content and weight.  Thus, none of the impacts of refining 
these physically and chemically distinct crudes could have been anticipated and evaluated in 
2002 when the VIP CEQA analysis was performed.  Further, as explained in my comments on 
the IS/MND, the regulatory framework has significantly changed, requiring additional CEQA 
review even if the Project were a modification of a project that had previously undergone CEQA 
review.  Fox IS/MND Comments,  pp. 33-34.

Since the VIP FEIR was certified in 2003, new scientific evidence about the potential 
adverse impacts of air pollutants has become available, and in response, new guidance has been 
published and several federal and state ambient air quality standards have been revised. These 
include:

� The 8-hour state ozone standard was approved by the California Air Resources Board 
(CARB) on April 28, 2005 and became effective on May 17, 2006;

� The U.S. Environmental Protection Agency (EPA) lowered the 24-hour PM2.5 
(particulate matter equal to or smaller than 2.5 micrometers) standard from 65 μg/m3

to 35 μg/m3 in 2006. EPA designated the Bay Area as nonattainment of this PM2.5
standard on October 8, 2009;

� On June 2, 2010, the EPA established a new 1-hour SO2 (sulfur dioxide) standard, 
effective August 23, 2010;

8 Valero Improvement Project, Addendum to VIP EIR, June 2008, Available at: 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/%7B5A35F17D-5E23-404C-8032-6597BE84B5F9%7D.PDF.
9 Valero Responses to: Valero Crude by Rail Project Data Request Number 2, April 2, 2013.
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� The EPA promulgated a new 1-hour NO2 (nitrogen dioxide) standard of 0.1 ppm, 
effective January 22, 2010;

� The EPA issued the greenhouse gas tailoring rule in May 2010, which requires 
controls of GHG emissions not contemplated in the VIP FEIR or the 2008 
Addendum;  

� The CARB has identified lead and vinyl chloride as “toxic air contaminants” with no 
threshold level of exposure below which there are no adverse health effects 
determined;

� The EPA issued a final rule for a national lead standard, rolling 3-month average, on 
October 15, 2008. The Project would increase lead emissions.  Fox IS/MND 
Comments, p. 1, 20;

� Various BAAQMD regulations, including Regulation 2-2 (adopted December 19, 
2012); and

� BAAQMD is currently developing a regional refinery regulation that could require 
additional emission controls.

B. Light Sweet Crudes

Light sweet crudes such as Bakken could be imported by rail and could result in an 
increase in ROG and TAC emissions from storage tanks, pumps, compressors, valves, and 
connectors that were not considered in the IS/MND.  Fox IS/MND Comments, pp. 11, 25-28.
The CBR Project DEIR concedes that “[o]nce the Project is constructed and operational, Valero 
may well purchase large amounts of light sweet North American crudes.  In fact, this is Valero’s 
stated plan.”  DEIR, p. C.2-1.  Elsewhere, the DEIR notes that “[o]nce the Project is complete, 
Valero plans to obtain North American crudes that are, on average, lighter and sweeter than 
Valero’s current feedstocks.  According to Valero, the North American crudes will be ‘Alaskan 
North Slope (ANS) look-alikes or sweeter’ (Valero, 2013).”  DEIR, p. 3-24.  The closest and 
most cost advantaged of light sweet North American crudes listed in Table 3-1 that could be 
blended to be an ANS look-alike is Bakken crude.

An ANS look-alike crude, for example, could be created by blending 55% Bakken and 
45% Western Canadian Select at a cost potentially far less than the ANS market price.  The 
resulting mix has the same API gravity and slightly higher sulfur than ANS, and virtually 
identical distillation yields.10 Both of these crudes are listed as available North American crudes 
in the DEIR.  DEIR, Table 3-1.  See also DEIR, pp. K-16/17.  Alternatively, some of the lighter 
crudes, such as Bakken, could be fed directly to refining units, such as the fluid catalytic 
cracking unit (FCCU), eliminating the need for blending.  Thus, the DEIR must evaluate the 

10 John R. Auers and John Mayes, North American Production Boom Pushes Crude Blending, Oil & Gas Journal, 
May 6, 2013, Available at: http://www.ogj.com/articles/print/volume-111/issue-5/processing/north-american-
production-boom-pushes.html.
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impacts of importing by rail and processing both Bakken and tar sands crudes, which span the 
range of likely impacts.

1. Bakken Crudes Have Properties That Will Result in Significant Impacts Not 
Evaluated in the DEIR

The DEIR makes the same arguments as to weight and sulfur content as previously made 
with respect to heavy sour crudes.  The DEIR asserts that refining 70,000 bbl/day of light sweet 
crude would not cause an increase in ROG emissions because:  “(a) Valero must blend crude 
feedstocks to a narrow range of weight and sulfur content before processing them, and (b) 
therefore, the average weight and sulfur content of crudes delivered to the Refinery will remain 
the same.  In other words, any deliveries of light North American crudes by rail would simply 
replace the delivery of other light crudes by ship.”  DEIR, p. C.2-1.  This is wrong for two 
principal reasons.

First, this is wrong because most of the ROG and TACs are emitted before the crudes are 
blended, from the rail cars, unloading, pipeline fugitive components (valves, pumps, connectors), 
and crude storage tanks.  According to the Project description, two unit trains, each potentially 
carrying Bakken crude oil, would be unloading within a 24-hour period.  DEIR, p.  3-22. This 
would result in an increase in daily ROG and TAC emissions, regardless of blending 
downstream to meet ANS-lookalike quality.

Second, this is wrong because all light sweet crudes are not created equal.  The average 
weight (API gravity) and amount of sulfur in light sweet crudes do not determine the amount of 
ROG and TACs that will be emitted from Refinery tanks, pumps, compressors, valves, and 
connectors.  The DEIR is correct when it asserts that “there is no relationship between the weight 
of a particular crude oil and the amount of fugitive emissions released from equipment 
containing that crude oil.”  DEIR, p. C.2-1.  See also Figure 1.

The amount of ROG and TAC emissions is determined by the “volatility” of the crude 
and the concentration of TACs within the crude, not by its weight or sulfur content.  The 
volatility can vary widely for “light sweet crudes,” independent of weight and sulfur content.  
Processing in the oil fields, in particular, significantly affects volatility of shipped crudes, as 
discussed below.  Bakken crudes, which are likely to be imported by the CBR Project, have 
uniquely elevated volatility, which has led to many spectacular accidents, such as those that 
occurred at Lac-Mégantic11; Casselton, North Dakota12; Alabama13; and more recently, 
Lynchburg, Virginia.14

11 NTSB, Safety Recommendation In reply refer to: R-14-4 through -6; January 21, 2014. Available at: 
http://www.ntsb.gov/doclib/recletters/2014/R-14-004-006.pdf.
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Volatility is measured in pounds per square inch (psi) and is typically reported as Reid 
Vapor Pressure (RVP).15 Vapor pressure is an indirect measure of the evaporation rate of
volatile compounds in the crude oil, with higher vapor pressures indicating greater losses from 
evaporation.  The DEIR neglected to disclose the well-known relationship between the vapor 
pressure of a crude and the amount of emissions released from equipment containing the crude,16

which is incorporated into the EPA TANK 4.0.9d model, universally used to estimate ROG and 
TAC emissions from tanks, including in the DEIR for this Project.  

The CBR Project would facilitate the import of Bakken crudes, which have uniquely 
elevated vapor pressures compared to the light sweet crudes they would replace.  As discussed 
elsewhere in these comments, most of the imported crude that would be replaced is Alaska North 
Slope (ANS) crude (API gravity = 31.6o, S = 0.96%) and similar or heavier foreign imports.  The 
ANS crude has a Reid Vapor Pressure (RVP) of 6.3 psi.17 Most foreign imports have an even 
lower RVP.  In comparison, Bakken crudes (API gravity = 38-40o, S = 0.2%), the most likely 
replacement, have a RVP of up to 15.5 psi.18 Thus, replacing ANS and foreign imports with 
Bakken would increase ROG and TAC emissions from tanks and fugitive sources by up to a 
factor of 2.5.  The TAC emissions would increase even more as the concentration of TACs in the 
Table 3-1 crudes are much higher than in the current crude slate.

The volatility and TAC speciation information required to evaluate this crude switch, 
from ANS, to an ANS-look alike based on a Bakken blend, is completely absent from the DEIR.  
Vapor pressure and crude TAC speciation information are not confidential and are routinely 

12 NTSB, Preliminary Report; DCA14MR004, 2014. Available at: 
https://www.ntsb.gov/doclib/reports/2014/Casselton_ND_Preliminary.pdf.
13 Karlamangla, Soumya, “Train in Alabama oil spill was carrying 2.7 million gallons of crude.” Los Angeles Times,
http://articles.latimes.com/2013/nov/09/nation/la-na-nn-train-crash-alabama-oil-20131109, November 9, 2013.
14 Los Angeles Times, May 1 2014, http://www.latimes.com/nation/nationnow/la-na-nn-ntsb-investigation-fiery-
crude-oil-train-derailment-virginia-20140501-story.html.
15 Measured by American Society for Testing and Materials Method ASTM D323-08, Standard Test Method for 
Vapor Pressure of Petroleum Products (Reid Method) is used to determine the vapor pressure at 100 F with initial 
boiling point above 32 F.
16 See AP-42, Section 7.1: Organic Liquid Storage Tanks.
17 ExxonMobil Refining and Supply Company, ANS11U, Available at:
http://www.exxonmobil.com/crudeoil/about_crudes_ans.aspx and 
http://www.exxonmobil.com/crudeoil/download/ans11u.pdf.
18 Classification and Hazard Communication Provisions for Crude Oil – Bakken Crude Oil Data, June 13, 2014, 
Available at: http://www.unece.org/fileadmin/DAM/trans/doc/2014/dgac10c3/UN-SCETDG-45-INF26e.pdf;
Dangerous Goods Transport Consulting, Inc., A Survey of Bakken Crude Oil Characteristics Assembled for the U.S. 
Department of Transportation, Submitted by American Fuel & Petrochemical Manufacturers, May 14, 2014, pp. 5, 
19, Available for download from: https://www.afpm.org;

North Dakota Petroleum Council, Bakken Crude Quality Assurance Study, Available at: 
http://www.ndoil.org/image/cache/Summary_2.pdf;
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included in public documents to support tank and fugitive emission calculations.  Further, crude 
assay data is widely reported.19 See, for example, the Tesoro Vancouver Application.20

The DEIR offers irrelevant information to support its theory, arguing that “the amount of 
fugitive emissions from a piece of equipment is a function of the mechanical integrity of the 
equipment and the pressure applied to its contents.  The weight of the crude oil is not a factor.”  
DEIR, p. C.2-2.  While this is partially correct, in that the design of the equipment and the 
pressure exerted by the contained crude oil on this design are important factors that determine 
the amount of emissions during routine operations, it fails to acknowledge other key factors such 
as RVP and TAC concentrations in the crude discussed above.  The DEIR must evaluate the 
foreseeable scenarios of both light sweet crude, including Bakken, and heavy sour crude, 
including tar sands.

The foreseeable switch from ANS and other current components of Valero’s crude slate 
to a Bakken crude or a Bakken-tar sands mix, included in DEIR Table 3-1, is a feedstock change 
that should have been explicitly identified and evaluated in the DEIR.  These new crudes are 
chemically and physically different from the current crude slate and the crude slate evaluated in 
the VIP EIR in ways that are not captured by exclusive consideration of crude slate sulfur 
content and API gravity.  These differences will result in significant impacts not evaluated or 
disclosed in the CBR Project DEIR.  

Bakken crudes have unique chemical and physical characteristics that distinguish them 
from currently refined crudes and which would result in significant environmental impacts not 
identified in the DEIR, including significant risk of upset, air quality, odor, and public health 
impacts.  These unique characteristics include high volatility, flammability,21 and elevated 
concentrations of TACs and ROG.  

The amount of TACs and ROG released from storage tanks and fugitive components 
depends upon the vapor pressure of the crude oil.  Bakken crude oils are the most volatile of the 

19 Jeff Thompson, Public Crude Assay Websites, February 24, 2011. http://www.coqa-inc.org/docs/default-
source/meeting-presentations/20110224_Thompson_Jeff.pdf.
20 Tesoro Savage, Application for Site Certification Agreement (Vancouver Application), vol. 1, August 29, 2013, 
Available at: http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-
01%20Volume%20I/EFSEC%202013-01%20-%20Compiled%20PDF%20Volume%20I.pdf and vol. 2, Available 
at: http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.
21 Flammable crude oils will ignite when they are mixed with air in certain concentration ranges.  The lowest 
temperature at which they produce sufficient vapor to support combustion is called the “flash point”.
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crudes listed in DEIR Table 3-1.  Crude oil data collected by Capline Pipeline, which tested 
crudes from 86 locations world-wide for vapor pressure, found the following:22

“[l]ight, sweet oil from the Bakken Shale had a far higher vapor pressure – making it 
much more likely to throw off combustible gases – than crude from dozens of other 
locations… According to the data, oil from North Dakota and the Eagle Ford Shale in 
Texas had vapor-pressure readings of over 8 pounds per square inch, although Bakken 
readings reached as high as 9.7 PSI.  U.S. refiner Tesoro Corp., a major transporter of 
Bakken crude to the West Coast, said it regularly has received oil from North Dakota 
with even more volatile pressure readings – up to 12 PSI.  By comparison, Louisiana 
Light Sweet from the Gulf of Mexico, had vapor pressure of 3.33 PSI, according to the 
Capline data.”  

This data,  summarized in Figure 1, shows that “light” crude oils vary substantially in 
vapor pressure and thus would have a wide range of environmental impacts when stored and 
transported.  The more volatile the crude, the higher the ROG, TACs, and methane (a potent 
greenhouse gas) emissions, the higher the flammability, and the greater the potential 
consequences in the event of an accident.  Thus, the DEIR’s assertions that there will be no 
increase in ROG and TACs as lights will replace lights is simply inaccurate. 

Figure 2: Volatility (psi) of Some Commonly Refined Crude Oils

Source: Wall Street Journal, February 23, 2014

22 Russell Gold, Analysis of Crude From North Dakota Raises Further Questions About Rail Transportation, Wall 
Street Journal, February 23, 2014.

Comment Letter B11

B11-44
cont.

16

Other data, summarized by American Fuel & Petrochemical Manufacturers23 indicate 
that the RVP of Bakken crude oil can be substantially higher than the value reported based on 
Capline Pipeline data.  A study of Bakken crudes involved in the Lac-Mégantic accident by the 
Transportation Safety Board of Canada (TSBC) 24 concluded that the volatility and flammability 
of Bakken crudes were more similar to gasoline than to crude oil, distinguishing Bakken crudes 
from conventional crude oils. 

Figure 3

Source: Dangerous Goods Transport Consulting, Inc., 2014

Bakken and other light crude oils taken straight from the well typically contain large 
amounts of natural gas liquids (NGLs), known as light ends or condensate. 25 These include C2 
to C5 hydrocarbons: methane, propane, butane, ethane, and pentane.  These are the components
most likely to volatilize, burn, or explode in an accident.  These light ends have the effect of 
increasing a crude’s vapor pressure, lowering its flash point and lowering its initial boiling point, 
all of which result in increased environmental risks.  These are called “live” crude oils.  The high 
concentration of light ends makes them highly flammable, more likely to form fire balls and 

23 Dangerous Goods Transport Consulting, Inc., 2014, North Dakota Petroleum Council.
24 Transportation Safety Board of Canada, TSB Laboratory Report LP148/2013 (TSBC 2013), Available at: 
http://www.bst-tsb.gc.ca/eng/lab/rail/2013/lp1482013/LP1482013.asp.

25 Dangerous Goods Transport Consulting, Inc., 2014, 
https://www.afpm.org/WorkArea/DownloadAsset.aspx?id=4229.
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boiling liquid expanding vapor explosions (BLEVES) in accidents.  The failure to recognize this 
resulted in a significant underestimate of ROG and TAC emissions and hazards in the CBR 
Project DEIR.

In most petroleum-producing regions, light ends are removed before they are shipped 
using a stabilizer—a tall, cylindrical tower that uses heat to separate the light ends, which are 
then condensed and sent to a fractionator for processing.  Crude stabilizers and NGL pipelines to 
send the recovered NGLs to market are ubiquitous in oil fields that produce light crude oils as 
crude pipeline specifications set pressure limits that force stripping of the NGLs.  However, in 
the Bakken fields, this infrastructure is rare and most Bakken crude that is shipped by rail is 
shipped live.  This distinguishes it from other light crudes, which are shipped dry, e.g., Eagle 
Ford crudes in Texas, where oil field infrastructure exists to process it and most of it is shipped 
by pipeline, which requires that NGLs be stripped.26

Other crudes that Bakken would replace, such as ANS, are hard to ignite because they do 
not have as much combustible light ends.  Most light crudes, including the imported foreign 
crudes currently processed, are stabilized.  These stabilized crudes will not actively boil at 
ambient temperature and can be more safely shipped, stored, and refined.  Thus, while “light” 
crude may replace other types of “light” crude, there are major differences in composition that 
affect environmental impacts.  The CBR Project DEIR does not impose any condition(s) that 
require that NGLs be removed from received crudes to mitigate these impacts.  Thus, analyses 
must assume that they will be present.

In addition, Bakken crudes, when blended with heavy crudes to meet crude slate 
requirements, have resulted in many refinery operating issues, which increase emissions.  These 
include fouling of the cold preheat train; desalter upsets; and fouling of hot preheater exchangers 
and furnaces; as well as corrosion.27 These operating problems increase emissions.  These 
operating problems and attendant emission increases were not disclosed in the CBR 
Project DEIR.

2. Crude Slate Impacts Are Not Part of the Baseline

The DEIR next asserts that “[e]ven if VOC emissions were to increase based on Valero’s 
purchase of light North American crudes, any such emissions increases would properly be 
considered part of the baseline because the baseline includes the full scope of operations allowed 
under existing permits that were issued based upon prior CEQA review.”  DEIR, p. C.2-1.

26 ‘Degassing’ North Dakota Crude Oil Before Shipping Among Safety Ideas, Insurance Journal, May 14, 2014, 
Available at: http://www.insurancejournal.com/news/national/2014/05/14/329095.htm.
27 Innovative Solutions for Processing Shale Oils, Hydrocarbon Processing, 7/10/2013, 
http://www.hydrocarbonprocessing.com/Article/3223989/Innovative-solutions-for-processing-shale-oils.html.
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Elsewhere, the DEIR asserts, “Finally, even if one assumed that Valero will purchase 
70,000 barrels per day of light sweet North American crude, and the crudes delivered and 
processed became substantially lighter, any resulting increase in emissions would be within the 
baseline for operational air quality impact.”  This is supported by citing the same suite of CEQA 
cases relied on for the parallel argument with respect to heavy sour crudes discussed above.
DEIR, p. C.2-2.  The response to this argument around heavy sour crudes applies equally here 
and is incorporated by reference.

The baseline argument for light sweet crudes goes a step further than for heavy sour 
crudes, arguing that “Valero holds permits for all of the Refinery’s process equipment… The 
City and the BAAQMD issued these permits based on the environmental impact report (EIR) for 
the Valero Improvement Project (VIP) prepared and certified by the City in 2003.  The baseline 
includes the full scope of operations allowed under these permits.  In particular, the baseline 
includes the permitted operation of the Refinery’s eight crude oil storage tanks (storage tanks 
S-57 through S-62, S-1047, and S-1048).  In connection with the VIP, the BAAQMD issued 
permits based on the City’s EIR.”  DEIR, p. C.2-3.

This mischaracterizes the VIP EIR and the permits for the subject tanks.  The VIP EIR 
evaluated only the two new storage tanks (VIP DEIR, p. 3-51) and the increase in ROG 
emissions from several other unidentified tanks up to a 5 ton/year increase in ROG relative to a 
3-year baseline, based on a vapor pressure of 5 psi.28 VIP DEIR, Table 4.2-9.  The CBR Project 
would facilitate an additional increase in ROG and TAC emissions from these tanks  over the 
same 3-year baseline, due to an increase in the vapor pressure of the stored crude oils and higher 
amounts of TACs in the rail-imported crudes.  Thus, the VIP EIR did not evaluate the full scope 
of the ROG and TAC emissions that would occur as a result of the CBR Project.

In addition, the VIP EIR analyzed the TAC emissions from these tanks.  These emissions 
were based on a speciation profile that assumes far less toxic air contaminants than would be 
present in the crudes listed in the CBR Project.  DEIR Table 3-1.  For example, the VIP EIR 
calculations assumed that benzene would be present in the crudes stored in new Tanks 1707 and 
1708 at 0.009 weight percent (wt.%).29 The benzene content of the suite of tar sands crudes 
listed in DEIR Table 3-1 are substantially higher than 0.009 wt.%, ranging from 0.02 wt.% to 

28 The BAAQMD Permit Handbook in Chapter 3.1 refers to U.S. EPA’s AP-42 guidelines, Chapter 5.2, in which a 
default RVP for crude oil is listed as 5 psi, though it is noted that RVP of crude oils can range from less than 1 up to 
10 psi. See: http://hank.baaqmd.gov/pmt/handbook/rev02/PH_00_05_03_01.pdf and
http://www.epa.gov/ttnchie1/ap42/.
29 The benzene concentration assumed in the storage tanks is calculated from post-VIP ROG emissions of 193 ton/yr 
(VIP DEIR, Table 4.2-9) and the post-VIP benzene emissions of 33.93 lb/yr (VIP DEIR, Table 4.7-6) as: 
100x[33.93 lb/yr/(193 ton/yr)(2000 lb/ton)] = 0.009 wt%. 
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0.81 wt.%,30 or over 2 to 90 times higher.  Similarly, Material Safety Data Sheets (MSDSs) 
submitted by others seeking to import similar cost-advantaged North American crudes, including 
Bakken, indicate benzene concentrations up to 7 wt.%,31 with Bakken crudes generally having 
the highest concentrations of benzene among all those evaluated. Benzene is a known human 
carcinogen. Human exposure to benzene has been associated with a range of acute and long-
term adverse health effects and diseases, including cancer and adverse hematological, 
reproductive and development effects.32

The CBR Project DEIR incorrectly asserts that “even if the Project were to cause an 
increase in ROG emissions from storage tanks, any such increase would be considered part of the 
baseline conditions.”  DEIR, p. C.2-3.   The CEQA baseline is not determined by permit 
conditions, but rather by actual conditions.  The full scope of tank operations, i.e., storing crude 
oils that have much higher vapor pressures and concentrations of TACs than existed in the 
market place at the time of the 2002 VIP CEQA review, were never subject to CEQA review and 
must be evaluated in the instant case.

II. THE DEIR UNDERESTIMATED ROG EMISSIONS 

The DEIR estimated that the Project would result in a net decrease in ROG emissions of 
1.61 ton/yr, as summarized in Table 1.  DEIR, Table 4.1-5.

Table 1: Annual and Daily Net Operational ROG Emissions

Source
ROG*
(ton/yr)

ROG**
(lb/day)

Unloading Rack & Pipeline Fugitive Components 1.88 10.30
Locomotives 1.70 9.32
Marine Vessels (Displaced Baseline) -5.18 -28.38
Total Net Emissions -1.61 -8.77

* Source: DEIR Table 4.1-5
** Calculated as (ton/year)(2000 lbs/ton)/(365 days/year)

30 www.crudemonitor.ca. Concentrations reported in volume % (v/v) in this source were converted to weight % by 
dividing by the ratio of compound density in kg/m3 at 25 C (benzene =876.5 kg/m3) to crude oil density in kg/m3,
based on the most recent sample, as of June 27, 2014. 
31 TSBC 2013; Tesoro Savage, Application for Site Certification Agreement, vol. 2, Appendix G: Material Safety 
Data Sheets for Enbridge Bakken (n-hexane = 11%); sour heavy crude oil (benzene = 7%; toluene = 7%; 
ethylbenzene = 7%; xylene = 7%); sweet heavy crude oil (toluene = 7%); light sweet crude oil (benzene = 7%; 
toluene = 7%; ethylbenzene = 7%; xylene = 7%), August 29, 2013, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.
32 CARB, Report to the Scientific Review Panel on Benzene, Prepared by the Staffs of The Air Resources Board and 
The Department of Health Services, November 27, 1984, Available at: 
http://www.arb.ca.gov/toxics/id/summary/benzene.pdf; Chronic Toxicity Summary: Benzene, Available at: 
http://www.oehha.org/air/chronic_rels/pdf/71432.pdf; World Health Organization, Exposure to Benzene: A Major 
Public Health Concern, Available at: http://www.who.int/ipcs/features/benzene.pdf.
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The DEIR underestimated ROG emissions as it excluded many sources of ROG 
emissions from the Project, discussed below.  The increase in ROG emissions is significant 
when these omissions are cured.

A. Decrease In Ship Emissions Are Not Real Or Enforceable

The ROG emissions in Table 1 assume marine vessel emissions would be reduced by 
5.18 ton/yr, by eliminating 73 vessel trips (70,000 bbl/day x 365 day/350,000 bbl/vessel).  DEIR, 
p. 4.1-16.  The DEIR asserts that “[c]rude oil delivered to the Refinery by tank car would not 
displace crude oil delivered to the Refinery by pipeline.”  DEIR, p. ES-3, 1-1.

However, it is well known that San Joaquin Valley crude oil production is declining.33

The nearby Shell Oil Refinery in Martinez, for example, recently increased crude storage 
capacity to substitute imported crude oil by marine vessel “for diminishing San Joaquin Valley 
crude by pipeline.”  DEIR, Table 5-1.  ESA expressed concern that ship deliveries could increase 
in the future to replace diminishing supplies of crude oil available by pipeline.  Valero 2013, 
Data Request No. 2, Item 1.34 Further, the BAAQMD Statement of Basis for the VIP Project 
states: “Valero anticipates the possibility that crude may no longer be brought in by pipeline. 
This could result from a problem with the pipeline, or a change in the cost of crude that makes 
pipeline supply no longer economical.”35 Thus, it is entirely possible, especially in the absence 
of any enforceable conditions of approval, that the Project would not decrease marine deliveries 
to the extent claimed in the DEIR.

The DEIR must be modified to include clearly stated and enforceable provisions to assure 
that any increase in ROG and TAC emissions from importing crude by rail rather than by marine 
vessel or pipeline are fully offset by reductions in ship emissions and that the reductions are 
achieved in practice.  These conditions should include requirements to test, record, and report to 
the City the RVP of all crude oil delivered by ship, rail, and pipeline and source testing of 
representative ship and locomotive emissions to assure the reductions are achieved.

B. Storage Tanks ROG and TAC Emissions Were Omitted

The DEIR did not adequately quantify emissions from the tanks that would store the 
crude oil delivered by rail.  The emissions from floating-roof tanks include: tank breathing losses 

33 California Energy Commission, Margaret Sheridan, California Crude Oil Production and Imports, April 2006, 
Available at: http://www.energy.ca.gov/2006publications/CEC-600-2006-006/CEC-600-2006-006.PDF.
34 Valero Responses to: Valero Crude by Rail Project Data Request Number 2, April 2, 2013.
35 http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/B2626/B2626_2010-
05_renewal_03.ashx?la=en.
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(the sum of rim seal losses, withdrawal losses, deck fitting losses, and deck seam losses 
estimated by the EPA model TANKS 4.0.9d) and roof landing losses.

1. Significant Tank Breathing Losses Were Omitted 

Tank breathing losses are estimated using the EPA model: TANKS 4.0.9d.  The CBR 
Project DEIR did not include any emissions from the tanks that would store the rail-imported 
crude.

The CBR Project DEIR describes the Project as replacing 70,000 bbl/day of crude oil 
delivered by ship with 70,000 bbl/day of crude oil delivered by train.  The CBR Project DEIR 
fails to consider what happens to the crude oil after it is transferred from the rail cars through a 
new pipeline.  DEIR, Sec. 3.2.  It simply states that the contents of each tank car will be pumped 
“into storage tankage located in the Refinery’s crude oil storage tank field.”  DEIR, p. 3-20.  This 
crude oil will be stored in existing storage tanks.  As the imported crude oil will have a higher 
vapor pressure than current crude oils stored in these tanks, ROG and TAC emissions from the 
tanks will increase.  The VIP EIR did not evaluate these emission increases.  The CBR Project 
DEIR also does not include these ROG and TAC emissions.

The Project described in the IS/MND included transferring crude oil from rail cars into 
existing external floating roof tank 1776.  This required changing the service of this tank from jet 
fuel and other refinery products to crude oil.  The ROG emissions were estimated with the EPA 
TANKS 4.0.9d model for a throughput of 70,000 bbl/day and a crude oil RVP of 9.4 psi.  The 
resulting ROG emissions were 39.3 lb/day and 7.18 ton/yr.  The net ROG emission increase, 
relative to December 2009 through November 2012 baseline, was 23.7 lb/day and 4.33 ton/yr.  
DEIR, Appx. E.3 (2/13 Application, Table 3-2).  The supporting calculations for these emission 
increases (in Appendix B to the February 2013 Application, provided in DEIR, Appx. E.3,
Attachments B-1 and B-2) were withheld from the DEIR as confidential business 
information (CBI).  

The Project was modified in November 2013 to replace Tank 1776 with Tanks 1701
through 1708 (S-57 through S-62).  These are existing external floating roof tanks that are 
currently permitted to store crude oil and have historically stored crude oil delivered by both ship 
and pipeline.  DEIR, Appx. E.4 (11/13 Application, p. 6).  Thus, the baseline emissions from 
these tanks include both San Joaquin Valley crudes and ANS and other ship-imported crudes.  
These tanks are not in the Title V permit for the Valero Refinery, but rather in the Title V Permit 
for NuStar Logistics, L.P., Facility B5574.  The November 2013 Application incorrectly asserts 
that these tanks are neither altered nor modified sources and thus are not subject to Authority to 
Construct and New Source Review requirements for the CBR Project.  DEIR, Appx. E.4 (11/13 
Application, p. 7).  The November 2013 Application at p. 7 (DEIR, Appx. E.4) asserts:
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“Changes in material stored. The tanks are currently permitted to store crude oil received 
by marine vessels and pipeline. With the implementation of this project, the tanks will 
continue to store crude oil. The crude oil will be received from rail cars, as well as from 
marine vessels and pipeline. Tanks 1701 through 1706 have historically stored crude oil 
delivered by ships and pipeline. Tanks 1707 and 1708 were recently constructed and were 
permitted under NSR to store crude oil. These tanks currently comply with all the 
requirements in Regulation 8, Rule 5, and associated permit conditions.”

Similarly, the DEIR argues (DEIR, p. 4.1-17):

“Nor would the Project cause any emissions increases from storage tanks.  Currently, the 
Refinery stores crude oil delivered by ship and pipeline in eight existing storage tanks 
numbered 1701 through 1708.  Crude oil delivered by rail would be stored in the same 
tanks.  The tanks would not be modified, and would continue to be subject to the same 
throughput limit and other permit conditions.”

Thus, the DEIR does not include any ROG or TAC emissions from these tanks.  
However, this assertion is invalid, as explained above.  The basis of this argument is that “Valero 
must blend crude feedstocks to a narrow range of weight and sulfur content before they can be 
processed into marketable products.  Because the crude oil blends cannot become significantly 
heavier or lighter, nor contain significantly more sulfur, there would be no increase in processing 
emissions.”  DEIR, p. 4.1.17.  This is immaterial as to ROG and TAC emissions because they do 
not depend on weight and sulfur content of the crude, but rather on vapor pressure and TAC 
speciation of the crude.  These are not related to the gravity or sulfur content of the crude oil. 

The ROG and TAC emissions from the receiving storage tanks would increase if 
70,000 bbl/day of ship-imported or pipeline-imported crude were replaced with 70,000 bbl/day 
of rail-imported crude.  The DEIR is deficient for failing to include any estimate of these 
emission increases and for withholding all information required to estimate these emissions, 
information that is never classified as CBI in public documents—vapor pressures, tank 
characteristics, baseline emissions, etc.

An approximate estimate of the increase in daily ROG emissions can be made from the 
previously reported daily ROG emissions for Tank 1776.  The IS/MND estimated daily ROG 
emissions of 39.3 lb/day for a 70,000 bbl/day throughput of crude with an RVP of 9.4 psi.  The 
RVP of the baseline crude in the seven storage tanks that would be used is unknown.  However, 
the DEIR indicates that it is either San Joaquin Valley crude (pipeline) or Alaska North Slope 
lookalikes.
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First, assuming the baseline crude has an RVP equal to that for Alaska North Slope 
crude, or 6.3 psi,36 the baseline ROG emissions for 70,000 bbl/day would be 26.3 lb/day.37 The 
increase in ROG emissions, from storing 70,000 bbl/day of Bakken crude in the same tank(s), 
assuming the reported upper-bound vapor pressure for Bakken crude (15.5 psi)38 would be 
64.8 lb/day.39 Thus, the net increase in ROG emissions from replacing 70,000 bbl/day of ship-
imported ANS with 70,000 bbl/day of rail-imported Bakken is 38.5 lb/day (64.8 - 26.3 = 38.5).  
The corresponding net increase in annual emissions would be 7.0 ton/year40 if all of the rail-
imported crude were Bakken.  This is a reasonably foreseeable scenario as crudes required to 
blend 100% Bakken to an ANS-lookalike crude could be imported by marine vessel

Second, assuming the baseline crude has an RVP equal to that of San Joaquin Valley 
crude or other similar heavy sour crudes, 0.04 psi,41 the baseline ROG emissions for 70,000 
bbl/day would be 0.2 lb/day.42 As detailed above, the increase in ROG emissions, from storing 
70,000 bbl/day of Bakken crude in the same tank(s), assuming the reported upper-bound vapor 
pressure for Bakken crude (15.5 psi)43 would be 64.8 lb/day.44 Thus, the net increase in ROG 
emissions from replacing 70,000 bbl/day of pipeline-imported San Joaquin Valley or other 
similar heavy sour crudes with 70,000 bbl/day of rail-imported Bakken is 64.6 lb/day (64.8 - 0.2
= 64.6).  The corresponding net increase in annual emissions would be 11.8 ton/year if all of the 
rail-imported crude were Bakken.  This is a reasonably foreseeable scenario as crudes required to 
blend 100% Bakken to an ANS-lookalike could be imported by marine vessel.

The resulting daily net increase in ROG emissions for a San Joaquin Valley or other 
similar heavy crude baseline, but otherwise assuming all of the CBR Project DEIR’s emissions, 
is 56 lb/day, as shown in Table 2.  This increase in ROG emissions is significant, as it exceeds 

36 ExxonMobil Refining and Supply Company, ANS11U, Available at:
http://www.exxonmobil.com/crudeoil/about_crudes_ans.aspx and 
http://www.exxonmobil.com/crudeoil/download/ans11u.pdf.
37 Baseline ROG emissions from storage of 70,000 bbl/day of ANS in one or more of existing tanks 1701 - 1708 = 
(39.3 lb/day) (6.3 psi/9.4 psi) = 26.3 lb/day.
38 Classification and Hazard Communication Provisions for Crude Oil – Bakken Crude Oil Data, June 13, 2014.
39 Increase in POC emissions from storing 70,000 bbl/day of Bakken crude in one or more of existing tanks 1701-
1708 = (39.3 lb/day)(15.5 psi/9.4 psi) = 64.8 lb/day.
40 Increase in annual emissions = (38.5 lb/day)(365 days/year)/(2000 lb/ton) = 7.02 ton/yr.
41 Emission Calculation Protocol for Oil Production Tanks, September 1, 2000.
42 Baseline ROG emissions from storage of 70,000 bbl/day of ANS in one or more of existing tanks 1701 - 1708 = 
(39.3 lb/day) (0.04 psi/9.4 psi) = 0.17 lb/day.
43 Classification and Hazard Communication Provisions for Crude Oil – Bakken Crude Oil Data, June 13, 2014.
44 Increase in ROG emissions from storing 70,000 bbl/day of Bakken crude in one or more of existing tanks 1701 -
1708 = (39.3 lb/day)(15.5 psi/9.4 psi) = 64.8 lb/day.
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the BAAQMD CEQA significance threshold45 of 54 lb/day and triggers New Source Review 
thresholds that require Best Available Control Technology.  This is a significant impact that was 
not disclosed in the DEIR.  The total Project increase would be even greater than the emissions 
in Table 2, which do not include ROG increases from other omitted sources, discussed below.

Table 2: Revised Annual and Daily Net Operational ROG Emissions
San Joaquin Valley Crude Baseline

Source
ROG

(ton/year)
ROG

(lb/day)
Unloading Rack & Pipeline Fugitive Components 1.88 10.30
Locomotives 1.70 9.32
Storage Tank (SJV Crude Baseline) 11.79 64.60
Marine Vessels (Displaced Baseline) -5.18 -28.38
Total Net Emissions 10.19 55.83
BAAQMD CEQA Significance Threshold 10 54
Significant? YES YES

The increase in ROG emissions in Table 2 would be accompanied by an increase in TAC 
emissions, which are estimated by multiplying the ROG emission increase by the weight percent 
of each TAC in the ROG emissions (i.e., the TAC speciation profile).  The contribution of TAC 
emissions from these tanks were not included in the DEIR's health risk assessment, which only 
evaluated diesel particulate matter and PM2.5.  

Because the Project would result in significant ROG emissions, the lead agency is 
required to examine the impact of the increase in localized ROG emissions on ambient air 
quality and the local community and identify mitigation that is capable of reducing or 
eliminating these impacts to below a level of significance.  To mitigate the Project’s significant 
ROG emissions, the City should consider feasible mitigation measures such as the use of zero-
leak fugitive components; use of geodesic domes on external floating roof tanks, which are 
commonly used on tanks that store RVP 11 crude oils; cable-suspended, full-contact floating 
roofs; and the use geodesic domes on the existing fixed roof tanks.46

45 BAAQMD Proposed Air Quality CEQA Thresholds of Significance, May 3, 2010, Available at: 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/Summary_Table_Proposed_BAAQM
D_CEQA_Thresholds_May_3_2010.ashx?la=en.
46 See, e.g., Phillips 66 Los Angeles Refinery Carson Plant – Crude Oil Storage Capacity Project, September 6, 
2013, Draft Negative Declaration (Carson Neg. Dec.), Available at: 
https://www.aqmd.gov/CEQA/documents/2013/nonaqmd/Draft_ND_Phillips_66_Crude_Storage.pdf and City of 
Richmond, Chevron Refinery Modernization Project DEIR (Chevron DEIR), Chapter 4.3, pp. 4.3-92, Available at: 
http://chevronmodernization.com/wp-content/uploads/2014/03/4.3_Air-Quality.pdf.
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2. Roof Landing, Degassing, and Cleaning Emissions Were Omitted

The increase in ROG emissions estimated above is based on an adjustment of a 
calculation in the IS/MND based on EPA’s TANKS 4.0.9d model (TANKS).  However, this 
model only estimates rim seal losses, withdrawal losses, deck fitting losses, and deck seam 
losses.  It does not estimate roof landing losses, inspection losses, or flashing losses.  Thus, it
underestimated tank emissions.  Therefore, the above estimate of the increase in ROG emissions 
in Table 2 is an underestimate.  These additional emissions should be estimated, added to other 
tank emissions, and mitigated when the DEIR is revised.

The Project involves seven existing external floating roof tanks configured to comply 
with BAAQMD Regulation 8-5.  DEIR, p. 3-5.  These tanks are pontoon-type tanks.  DEIR, 
Appx. E.4 (2/13 Application, p. 1-8).  Pontoon tank roofs are supported on legs.  In floating roof 
tanks with leg-supported roofs, the roof floats on the surface of the liquid inside the tank and 
reduces evaporative losses during normal operations. However, when the tank is emptied, the 
roof sits on the legs and is essentially uncontrolled.

The EPA has explained that the TANKS model does not include roof landings, and 
recommended that they be estimated with the equations in AP-42.  In other words, the EPA 
TANKS model estimates evaporative emissions for normal operations only, i.e., it assumes that 
the floating tank roof is always floating.47 However, when a tank is emptied to the point that the 
roof no longer floats on the liquid but lands on deck legs, evaporative losses occur.

After the floating roof is landed and the liquid level in the tank continues to 
drop, a vacuum is created which could cause the floating roof to collapse. To 
prevent damage and to equalize the pressure, a breather vent is actuated. Then, 
a vapor space is formed between the floating roof and the liquid. The breather 
vent remains open until the roof is again floated, so whenever the roof is 
landed, vapor can be lost through this vent.48

These losses are called “roof landing losses.”  

In addition, “degassing and cleaning losses” occur when tanks are drained and degassed 
for inspection and/or cleaning.  These include both roof landing emissions, complete tank 

47 EPA, TANKS Software Frequent Questions, Updated February 2010, Available at:
http://www.epa.gov/ttnchie1/faq/tanksfaq.html. (“How can I estimate emissions from roof landing losses in the 
tanks program? … In November 2006, Section 7.1 of AP42 was updated with subsection 7.1.3.2.2 Roof Landings. 
The TANKS program has not been updated with these new algorithms for internal floating roof tanks. It is based on 
the 1997 version of section 7.1.”).
48 EPA, AP-42, Chapter 7.1 Organic Liquid Storage Tanks, November 2006, Available at: 
http://www.epa.gov/ttn/chief/ap42/ch07/final/c07s01.pdf.
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degassing, and emissions from cleaning out accumulated sludge.  These emissions are essentially 
uncontrolled tank emissions.49

The tank cleaning emissions could be substantially higher for Bakken crudes than for 
other types of crude.  Bakken crudes leave waxy deposits in pipelines and tanks, which require 
more frequent cleaning,50 and thus higher emissions, than the crudes they would replace.  
Environmental impacts from chemical dispersants used to control these waxy deposits in tanks 
and pipelines also should be evaluated.

The EPA recommends methods to estimate emissions from degassing and cleaning and 
roof landing losses.51 The method for estimating emissions depends on the construction of the 
tank, e.g., the flatness of the tank bottom and the position of the withdrawal line (the so-called 
liquid “heel”).  Degassing, cleaning, and roof landing losses continue until the tank is refilled to 
a sufficient level to again float the tank roof.  Total ROG emissions from floating roof tanks 
during a roof landing is the sum of standing idle losses and filling losses.  They can be estimated 
using formulas contained in EPA’s Compilation of Air Pollutant Emission Factors (“AP-42”), 
Chapter 7.1, Organic Liquid Storage Tanks, Section 7.1.3.2.2.  These emissions are routinely 
included in emission inventories.  They are required to be reported, for example, in Texas.52

They are also included in the emission inventory for Tesoro’s Vancouver Terminal, which 
imports similar crudes by rail, and stores them in tanks.53

To reduce emissions from tank breathing losses (Comment II.B.1), degassing, cleaning 
and roof landing losses, the City should require the Applicant to install geodesic domes on the 
tanks that would store rail-imported crudes, thus avoiding emissions from these and other tank 
sources.  

49 See EPA guidance on estimating these emissions at: http://www.epa.gov/ttnchie1/faq/tanksfaq.html#13 .
50 Innovative Solutions for Processing Shale Oils, Hydrocarbon Processing, 7/10/2013, Available at: 
http://www.hydrocarbonprocessing.com/Article/3223989/Innovative-solutions-for-processing-shale-oils.html.
51 “How Can I Estimate Emissions from Degassing and Cleaning Operation During a Tank Turnaround? And How 
Can I Estimate Emissions from Roof Landing Losses in the TANKS Program:?”, Available at: 
http://www.epa.gov/ttnchie1/faq/tanksfaq.html#13 .
52 Memorandum from Dan Eden, Deputy Director, Office of Permitting, Remediation, and Registration; David C. 
Schanbacher, Chief Engineer; and John Steib, Deputy Director, Office of Compliance and Enforcement, Re: Air 
Emissions During Tank Floating Roof Landings, December 5, 2006, Available at: 
http://www.tceq.state.tx.us/assets/public/permitting/air/memos/tank_landing_final.pdf .
53 Tesoro Savage, Application for Site Certification Agreement, Section 5.1.2.1.4, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20I/EFSEC%202013-
01%20-%20Compiled%20PDF%20Volume%20I.pdf .
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Over 10,000 aluminum domes have been installed on petrochemical storage tanks in the 
United States.54 The ExxonMobil Torrance Refinery: “completed the process of covering all 
floating roof tanks with geodesic domes to reduce volatile organic compound (VOCs) emissions 
from facility storage tanks in 2008.  By installing domes on our storage tanks, we’ve reduced our 
VOC emissions from these tanks by 80 percent.  These domes, installed on tanks that are used to 
store gasoline and other similar petroleum-derived materials, help reduce VOC emissions by 
blocking much of the wind that constantly flows across the tank roofs, thus decreasing 
evaporation from these tanks.”55

A crude storage project, recently proposed at the Phillips 66 Los Angeles Carson 
Refinery, required external floating roof tanks with geodesic domes to store crude oil with an 
RVP of 11.56 Carson Neg. Dec. Table 1-1.  The ConocoPhillips Wilmington Refinery added a 
geodesic dome to an existing oil storage tank to satisfy BACT.57 Similarly, Chevron proposes58

to use domes on several existing tanks to mitigate VOC emission increases at its Richmond 
Refinery.59 The U.S. Department of Justice CITGO Consent Decree required a geodesic dome on 
a gasoline storage tank at the Lamont, Texas refinery.60 Further, numerous vendors have 
provided geodesic domes for refinery tanks.61 The crudes that would be stored in the Project
tanks have vapor pressures that are comparable to gasoline (TSBC 2013, Sec. 3.2.7), justifying 
the use of geodesic domes to control tank emissions.

54 M. Doxey and M. Trinidad, Aluminum Geodesic Dome Roof for Both New and Tank Retrofit Projects, Materials
Forum, v. 30, 2006, Available at: http://www.materialsaustralia.com.au/lib/pdf/
Mats.%20Forum%20page%20164_169.pdf.
55 Torrance Refinery: An Overview of our Environmental and Social Programs, 2010, Available at: 
http://www.exxonmobil.com/NA-English/Files/About_Where_Ref_TorranceReport.pdf.
56 See, e.g., Phillips 66 Los Angeles Refinery Carson Plant – Crude Oil Storage Capacity Project, September 6, 
2013, Table 1-1, Draft Negative Declaration, Available at: https://www.aqmd.gov/CEQA/documents/2013/
nonaqmd/Draft_ND_Phillips_66_Crude_Storage.pdf.
57 SCAQMD Letter to G. Rios, December 4, 2009, Available at:
http://yosemite.epa.gov/r9/air/epss.nsf/e0c49a10c792e06f8825657e007654a3/e97e6a905737c9bd882576cd0064b56
a/$FILE/ATTTOA6X.pdf/ID%20800363%20ConocoPhillips%20Wilmington%20-
%20EPA%20Cover%20Letter%20%20-AN%20501727%20501735%20457557.pdf.
58 City of Richmond, Chevron Refinery Modernization Project, Environmental Impact Report, Volume 1: Draft EIR,
March 2014 (Chevron DEIR), Available at: http://chevronmodernization.com/project-documents/ .
59 Chevron DEIR, Chapter 4.3.
60 CITGO Petroleum Corp. Clean Air Act Settlement, Available at: http://www2.epa.gov/enforcement/citgo-
petroleum-corporation-clean-air-act-settlement.
61 See, e.g., Aluminum Geodesic Dome, Available at: http://tankaluminumcover.com/Aluminum-Geodesic-Dome;
Larco Storage Tank Equipments, Available at: http://www.larco.fr/aluminum_domes.html; Vacono Dome, 
Available at: http://www.easyfairs.com/uploads/tx_ef/VACONODOME_2014.pdf; United Industries Group, Inc., 
Available at: http://www.thomasnet.com/productsearch/item/
10039789-13068-1008-1008/united-industries-group-inc/geodesic-aluminum-dome-roofs/.
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3. Tank Flashing Emissions Were Omitted 

Most Bakken crudes are transported raw, without stabilization, due to the lack of 
facilities in the oil fields, as discussed elsewhere in these Comments.  Unstabilized or “live” 
crude oils have high concentrations of volatile materials entrained in the bulk crude oil.  Tank 
flashing emissions occur when these crude oils, such as Bakken, are exposed to temperature 
increases or pressure drops.  When this occurs, some of the compounds that are liquids at the 
initial pressure/temperature transform into gases and are released or “flashed” from the liquid.  
These emissions are in addition to working and breathing emissions from tanks and are not 
estimated by the EPA TANKS 4.0.9d model.  These emissions can be calculated using standard 
procedures.62 The DEIR did not mention or calculate these emissions, nor does it include permit 
conditions that would allow only stabilized crude oils to be received.

4. Water Draw Tank Emissions Were Omitted

Crude oil typically contains small amounts of water, which is separated from the crude 
oil and accumulates in the bottom of storage tanks.  This accumulated water, referred to as water 
draw, is typically transferred from the crude oil storage tanks into a smaller water draw surge 
tank for processing prior to disposal.  Over time, a thick layer of crude oil forms in the water 
draw surge tank.  The water draw surge tank and processing of wastewaters from it emit ROG 
and TACs.  The DEIR does not mention water draw, or include emissions from storing or 
processing it, which would increase as the vapor pressure of the stored crude increases, i.e., as 
from a switch from San Joaquin Valley to Bakken crude.

C. Rail Car Unloading Emissions Were Omitted

The Project includes a rail car unloading rack capable of unloading two parallel rows of 
25 crude oil rail cars simultaneously.  DEIR, p. ES-3.  The DEIR does not disclose any emissions 
from the unloading process, while EIRs for other similar facilities such as the proposed Phillips 
66 CBR Project in Santa Maria, report unloading emissions.63

62 See, e.g., calculation methods at: Paul Peacock, Marathon, Bakken Oil Storage Tank Emission Models, March 23, 
2010; TCEQ, Air Permit Reference Guide APDG 5941, Available at: 
http://www.tceq.texas.gov/assets/public/permitting/air/Guidance/NewSourceReview/guidance_flashemission.pdf;
Kansas Dept. of Health & Environment, Available at: 
http://www.kdheks.gov/bar/download/Calculation_Flashing_Losses_Handout.pdf; B. Gidney and S. Pena, Upstream 
Oil and Gas Storage Tank Project Flash Emissions Models Evaluation, July 16, 2009, Available at: 
http://www.bdlaw.com/assets/htmldocuments/TCEQ%20Final%20Report%20Oil%20Gas%20Storage%20Tank%20
Project.pdf .
63 Marine Research Specialists (MRS), Phillips 66 Company Rail Spur Extension Project Public Draft 
Environmental Impact Report and Vertical Coastal Access Assessment, November 2013; p. 2-14, Available at: 
http://www.slocounty.ca.gov/Assets/PL/Santa+Maria+Refinery+Rail+Project/Draft+EIR-
Phillips+66+Rail+Spur+Extension+Project+(November+2013)/Full+EIR+-+Large+File/p66.pdf.
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At Valero, each side of the rack would have 25 unloading stations, which would “bottom-
unload” closed-dome tank cars using 4-inch-diameter hoses, with dry disconnect couplings that 
would connect to a common header between the two sides of the rack (a check valve, connected 
to the top of each tank car via 2-inch-diameter hose would open to allow ambient air to enter 
during unloading and immediately close when unloading is finished).  DEIR, p. 3-2.

A check valve would be installed onto each vent valve on the top of each tank car. The 
vent valve on the top of each tank car would be opened and the accompanying check valve 
would only allow fresh air into each tank car, and would prevent release of hydrocarbon fugitive 
emissions to the atmosphere. At each end car and on approximately every 8 tank cars in the 
25 tank car string, a hose would be connected from the tank car’s vent connection to a separate 
“equalization header.” The equalization header would ensure the vapor spaces above the stored 
liquid crude in the tank cars is equalized between the tank cars.  Individual drain hoses would be 
manually connected to the bottom of each tank car by on-site workers.  The contents of each tank 
car would be drained by gravity into a collection pipe (collection header) and then pumped 
directly into storage tanks.  DEIR, p. 3-21.

A typical rail car unloading system is described differently in the Santa Maria Rail DEIR.  
Santa Maria DEIR, p. 2-14.  In that DEIR, the rail car unloading system consists of an adapter 
unit that connects the rail car to couplings, hoses, valves and piping that connect to a positive 
displacement pump.  Air and crude oil vapors are commonly mixed in with crude oil, from 
loading and evaporation during transit.  These vapors can present an explosion risk for 
downstream equipment and are typically removed with air eliminators.  As the vapors contain 
high concentrations of ROG and TACs, they are typically routed to carbon columns or an 
incinerator to control the emissions.  

The Valero CBR Project DEIR does not mention these vapors, an air eliminator, or 
indicate how they will be controlled.  The Valero CBR Project DEIR only notes that “the 
BAAQMD will consider locomotive emissions and tank car unloading emissions as may be 
caused by the Project.”  DEIR, p. 3-2.  This is not adequate.  If unloading emissions will occur, 
at an air eliminator or other release point, the DEIR should be modified to describe them and to 
quantify them.  If they are not present, the DEIR should explain how the explosion hazard
typically associated with unloading cargos such as Bakken crude will be addressed as it is not 
clear that the air equalization system would eliminate this hazard.

D. Sump Emissions Were Omitted

The unloading facility includes a liquid spill containment sump with the capacity to 
contain the contents of at least one tank car.  DEIR, p.  ES-2.  Crude oil that spills into this sump 
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would release vapors including ROG and TAC emissions.  The DEIR did not include these 
emissions.

E. Rail Car Fugitive Emissions Were Omitted

ROG and TACs will be emitted from rail cars from their point of origin through 
unloading as rail cars are not vapor tight.  The DEIR did not include these emissions.  

The crude oil would be shipped in tank cars, such that the volume of loaded crude oil 
shipped is less than the capacity of the rail car to accommodate expansion during shipping.  This 
volume reduction creates free space at the top of the tank car, which provides space for entrained 
gases to be released from the crude oil64 and emitted to the atmosphere during transit and idling 
in rail yards.65

As rail cars are not vapor tight, these vapors in the head space above the oil are emitted to 
the atmosphere during rail transport and at the unloading terminal.  Further, most Bakken crudes 
are shipped live as discussed earlier.  These crudes will flash in the tank cars when exposed to 
temperature increases or pressure drops, causing valves to open, emitting ROG and TACs.

These losses are consistent with the well-known “crude shrinkage” issue associated with 
crude by rail.  The crude delivered is significantly less than the crude loaded.  The reported range 
in crude shrinkage is 0.5% to 3% of the loaded crude.66 Some of this shrinkage is likely due to 
emissions from the rail car during transit.  The emissions of ROG and TACs from rail cars has 
been confirmed by field measurements.67 The DEIR did not include these ROG and TAC 
emissions in its emission calculations or the health risk assessment.

Tank cars have domes to allow space for the product to expand as temperatures rise.  
Each dome has a manhole through which the tank car can be loaded, unloaded, inspected, 
cleaned, and repaired.  Dome covers may be hinged and bolted on or screwed on.  Most domes 

64 Anthony Andrews, Congressional Research Service, Crude Oil Properties Relevant to Rail Transport Safety: In 
Brief, February 18, 2014, pp. 8-9.
65 A DOT 111 (or comparable) tank car generally has a capacity of 34,500 gallons or 263,000 lbs. gross weight on 
rail.  Under some conditions, the maximum gross weight can be increased to 286,000 lbs.  At an API gravity of 50o,
a tank car can hold its maximum volume of 31,800 gallons and not exceed the 286,000 lb gross weight on rail limit.  
As the API gravity drops, the amount of oil that can be carried must also drop.  Thus, a tank car of Bakken crude, at 
its highest density of 39.7o API, can only hold 30,488 gallons, a volume reduction of about 1,300 gallons.  Further, 
as crude oil density (and thus API gravity) is temperature dependent, volume will increase as temperature increases.  
Thus, the shipper may have to reduce the shipped volume even further.  This volume reduction creates a space above 
the crude oil where vapors accumulate.
66 Alan Mazaud, Exergy Resources, Pennsylvania Rail Freight Seminar, May 23, 2013, p. 17.  Available at: 
http://www.parailseminar.com/site/Portals/3/docs/Alan%20Mazaud%20Presentation%20-%20AM.pptx
67 http://www.youtube.com/watch?v=35uC1gLctnw.
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have vents and safety valves to let out vapors.68 Thus, they are sources of ROG emissions that 
were omitted from the emission calculations.  Further, when dome covers are left open, any 
residual vapors escape to atmosphere.  Residual material clings to the bottom and sides of empty 
rail cars and emits ROG and TAC while the rail cars idle at the site, waiting for the entire unit 
train to be unloaded.  Open covers are common in railyards as they are opened for inspections 
and repairs.  The ROG and TAC emissions from these sources were omitted from the DEIR’s 
emission inventory. 

Further, each tank car has a bottom outlet which is used for loading and unloading that 
includes pumps, manifolds, and valves, all of which leak ROG and TACs.  Finally, liquid leaks 
occur when unloading arms are disconnected, even for the so-called no leak arms proposed for 
the Project.  These disconnect leaks evaporate, contributing to ROG and TAC emissions.   

An estimate of these emissions can be based conservatively on the lower end of the range 
of crude shrinkage (0.5%) discussed above and the maximum freight weight per car of 106 tons 
from the TRN Spec Sheet-1.  DEIR, Appx. E.6 (6/11/14 Memo to Morgan from Velzy, pdf 
1208).  Assuming 50 cars/train and two unit trains per day, a total of 53 ton/day69 of ROG can be 
emitted as the trains traverse the 1500 miles between the shipping point and the Valero rail 
terminal.  Of these 1500 miles, 263 miles are within California.70 DEIR, Appx. E.5 (Air Quality 
& GHG Supplement, pdf 1198).  Thus, 9.3 ton/day of ROG (18,600 lb/day) can be emitted 
within California from rail car leakage.71 Of the 263 miles within California, 22 miles are within 
the boundary of the BAAQMD.  Ibid. Thus, 0.8 ton/day (1,555 lb/day) of ROG emissions can be 
emitted within the BAAQMD.72 These daily emissions greatly exceed the BAAQMD daily 
CEQA significance threshold for ROG of 54 lb/day, requiring mitigation.

Additional ROG would be emitted at the Valero railyard, while railcars wait for the entire 
train to be unloaded, and from the emptied railcars, enroute to the cleaning facility, from residual 
product that clings to the bottom and sides of the railcars.

These ROG emissions contain the same chemicals found in the crude oil, including 
benzene, toluene, xylene, hexane, and ethylbenzene.  As discussed below, some crudes can 
contain up to 7% benzene by weight. See Table 3 below.  Thus, greater than 1,301 lb/day of 
benzene could be emitted in California and greater than 109 lb/day of benzene within the 

68 Chapter 11.  Tank Car Operations, Available at: 
http://www.globalsecurity.org/military/library/policy/army/fm/10-67-1/CHAP11.HTML.
69 ROG emissions from train transit = (106 ton/car)(50 car/train)(2 train/day)(0.005) = 53 ton/day.
70 Distance within California = (136+390)/2 = 263 mi.
71 ROG emitted within California = (318 ton/day)(263/1500) = 9.3 ton/day.
72 ROG emitted within BAAQMD = (318 ton/day)(22/1500) = 0.8 ton/day.
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BAAQMD from rail car leakage.  This rail car leakage is much greater than the amount of 
benzene (and other TACs) included in the HRA.  For example, the HRA included only 0.06 
lb/day of benzene73 from fugitive components (DEIR, Appx. E.4, pdf 1160) or a tiny fraction of 
the 109 lb/day of benzene that could be emitted within the BAAQMD from the rail cars 
themselves. 

These are huge emissions, greatly exceeding the ROG (and HRA) CEQA significance 
thresholds of the BAAQMD and other air district along the rail route.  See DEIR, Tables 4.1-5
and 4.1-6. The City must require mitigation for these ROG and TAC emissions.

III. THE DEIR FAILS TO DISCLOSE AND UNDERESTIMATES TAC 
EMISSIONS USED IN HEALTH RISK ASSESSMENT 

Health Risk Assessments (HRAs) typically contain tables that summarize the amount of 
each TAC and the corresponding cancer, chronic, and acute health risk due to each.  The 
supporting TAC emission calculations are presented in an appendix.  The modelling files are 
separately attached.  The HRA in this DEIR does not include most of this information.  
(Modelling files are available on a CD, which must be requested.)  The supporting emission 
calculations are incomplete and scattered  throughout many appendices with no road map 
explaining how it all fits together, with many analyses superseded.

There is no evident basis for concluding the Project would not result in a significant 
health impacts as the results are simply stated without the supporting emission calculations, 
leaving the reader the chore of digging through thousands of pages of appendices to make 
guesses at the TAC emissions included in the HRA analysis.

My analysis of this material indicates that the HRA only included diesel particulate 
matter and PM2.5 emissions from locomotives and TAC emissions from fugitive sources, a 
comparatively minor source of TAC emissions.  The TAC emissions from all other sources 
(storage tanks, idling rail cars) discussed in Comment II were excluded.  The TAC emissions 
from fugitive sources were underestimated, as explained below. 

The unloaded crude oil will be transported from the unloading rack to existing crude 
supply piping in a 4,000–foot-long pipeline.  DEIR, p. 1-2.  The connecting system includes 
3 pumps, 521 valves, 940 flanges, 295 connectors, and 6 pressure relief valves (plus a 15% 
contingency for valves, flanges and connectors).  DEIR, Appx. E.4-1 (11/13 Application, 
pdf 1179).  Crude oil vapors will be emitted from all of these components.  The DEIR estimated 
TAC emissions from these components by first estimating ROG emissions using CARB 

73 Benzene in fugitive emissions from Ex. E.4, Table 3-5: (2.57E-3 lb/hr)(24 hr/day)/(2000 lb/ton) = 3.1E-5 ton/day.
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emissions factors.  The ROG emissions were then multiplied by the weight percent of each TAC 
in the crude.

The TAC emissions from fugitive components were estimated using the “default 
speciation profile” for crude oil from the EPA program, TANKS4.09.74 DEIR, Appx. E.4-1
(11/13 Application, pdf  1179, footnote). A “speciation profile” for a petroleum product 
identifies each chemical in the liquid and its concentration, reported as volume or weight percent.  
The default speciation profile used in the DEIR is not representative of the crude oil(s) that could 
be imported at the rail terminal and is entirely hypothetical.  DEIR, Table 3-1. The conclusion 
that the hypothetical speciation profile is appropriate to evaluate Project health impacts is 
unsupported.  

My review of the HRA speciation profile indicates that it is not based on the maximum 
amount of each TAC found in the crude oils that could be stored in the tanks.  Material Safety 
Data Sheets (MSDSs) submitted in other applications to import cost-advantaged North American 
crudes75 indicate that much higher concentrations of TACs could be present in the crude oils 
unloaded at the Valero Rail Terminal.  

The upper bound values from these MSDSs are summarized in Table 3 and compared 
with the speciation profile used in the DEIR.  This table shows that the HRA significantly 
underestimated all of the organic TACs included in the HRA.  Similar information for diesel 
particulate matter, the only other TAC included in the HRA, is not available in the documents I 
reviewed.

74 Crude oil component speciation data was obtained by using the TANKS409d model available at 
http://www.epa.gov/ttnchie1/software/tanks/ using the database interface to export the speciation profile for the 
TANKS default crude oil, viz., "Data --> Speciation Profiles --> Export" menu selection and choosing crude oil.
This spreadsheet confirms that the default benzene level for crude oils is 0.6 wt.%.
75 Tesoro Application to SCAQMD for Tank 80079 Throughput Increase, October 3, 2013, PRN 556835 (10/3/13 
Application), MSDS for Light Sweet Crude, pdf 12; Tesoro Savage, Application for Site Certification Agreement, 
vol. 2, Appendix G: Material Safety Data Sheets, August 29, 2013, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.
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Table 3: Comparison of DEIR Draft EIR, Appx. E.4, Table 3-5, HRA Speciation Profile for Fugitive 
Emissions with Maxima Reported in MSDS(s)76

Weight Percent

TAC
HRA Speciation 

Profile77
Maxima  
MSDS

Factor 
Difference

Benzene 0.6 7 11.7

Ethyl Benzene 0.4 7 17.5

Hexane 0.4 11 27.5

Toluene 1 7 7.0

Xylenes 1.4 7 5.0

Table 3 shows that the risk assessment underestimated the amount of benzene, ethyl 
benzene, hexane, toluene and xylenes in emissions by factors of 5 (xylenes) to 28 (hexane).  
Actual TAC emissions, after adjusting for the speciation profile, would be much higher as the 
DEIR excluded most of the sources of ROG emissions that would contribute TACs.  The 
increase in benzene alone is large enough to increase the cancer risk at the maximum exposed 
individual worker (MEIW) over the  BAAQMD Regulation 2-5 significance threshold of 1 in 
one million.  DEIR, Appx. E.4-1 (11/13 Application, pdf 1189).

The DEIR argues that the benzene content of two Canadian crudes are on average lower 
than the benzene content of Alaska North Slope crude (0.33%), the design crude for the refinery.  
DEIR, Appx. K, p. K-17.  However, the benzene content of other crudes listed in DEIR Table 
3-1 are on average much higher than ANS.  Light crudes, like Bakken, have been reported to 
contain benzene concentrations of up to 7 weight %, or twenty-one times more than the design 
ANS crude.  

In sum, the DEIR fails to properly analyze the health impacts of importing, storing, and 
refining the crude oil that the CBR Project will likely bring to Valero. 

76 Tesoro Savage, Application for Site Certification Agreement, vol. 2, Appendix G: Material Safety Data Sheets for 
Enbridge Bakken (n-hexane = 11%); sour heavy crude oil (benzene = 7%; toluene = 7%; ethylbenzene = 7%; xylene 
= 7%); sweet heavy crude oil (toluene = 7%); light sweet crude oil (benzene = 7%; toluene = 7%; ethylbenzene = 
7%; xylene = 7%), August 29, 2013, Available at: 
http://www.efsec.wa.gov/Tesoro%20Savage/Application/EFSEC%202013-01%20Volume%20II%20-
%20Appendices/EFSEC%202013-01%20Compiled%20Volume%20II.pdf.  See also 3/7/13 Revised Application, 
pdf  96-115.
77 DEIR, Appx. E.4, Table 3-5, pdf 1160.
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Pless Environmental, Inc. 
440 Nova Albion Way, Suite 2 

San Rafael, CA 94903 
 (415) 492-2131 voice 

(815) 572-8600 fax 
 
September 15, 2014 
 
Via Email 
 
Rachael Koss 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 
rkoss@adamsbroadwell.com  
 
 
Re: Review of Draft Environmental Impact Report for Valero Benicia Crude by Rail Project 
 
Dear Ms. Koss, 
 

Per your request, I have reviewed the Draft Environmental Impact Report 
(“Draft EIR”) for the Valero Benicia Crude by Rail Project (“Rail Project” or “Project”) 
published by the City of Benicia (“City”) for review under the California Environmental 
Quality Act (“CEQA”)1 as well as studies referenced in the Draft EIR and permit files 
for the Valero Benicia Refinery (“Refinery”) obtained from the Bay Area Air Quality 
Management District (“BAAQMD”). My comments focus on air quality, odor, health 
risks, and potential earthquake and other risks to rail transport of crude oils. 
My comments rely and expand upon Dr. Phyllis Fox’s July 1, 2013 comments on the 
Initial Study/Mitigated Negative Declaration for the Project (“Fox IS/MND 
Comments”)2 and her September 15, 2014 comments on the Draft EIR (“Fox Draft EIR 
Comments”)3 as well as the July 1, 2013 comments submitted by the Goodman Group 
on the IS/MND (“Goodman IS/MND Comments”).4 

1 City of Benicia, Valero Benicia Crude by Rail Project, Draft Environmental Impact Report, 
SCH # 2013052074, Use Permit Application 12PLN-00063, June 2014; 
http://www.ci.benicia.ca.us/index.asp?SEC={FDE9A332-542E-44C1-BBD0-A94C288675FD}.  
2 Phyllis Fox, Comments on Initial Study/Mitigated Negative Declaration for the Valero Crude by Rail 
Project, Benicia, California, Use Permit Application 12PLN-00063, July 1, 2013; 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Report_by_Dr._Phyllis_Fox.pdf. 
3 Phyllis Fox, Comments on the Draft Environmental Impact Report (DEIR) for the Valero Benicia Crude 
by Rail Project, Benicia, California, September 15, 2014. 
4 Ian Goodman and Brigid Rowan, The Goodman Group, Ltd., Comments on Initial Study/Mitigated 
Negative Declaration (IS/MND), Valero Crude by Rail Project, Benicia, California, Use Permit 
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My qualifications as an environmental expert include a doctorate in 

Environmental Science and Engineering from the University of California Los Angeles. 
I am a court-recognized expert 5 with more with more than ten years of experience. 
I have provided expert comments on air quality in the permitting/licensing 
proceedings of a number of refineries and associated facilities under the federal and 
state Clean Air Acts and in the environmental review process under CEQA. My résumé 
is attached to this letter.  
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I. Background 

Valero (“Applicant”) proposes to install facilities to allow the Valero Benicia 
Refinery (“Refinery”) to receive up to 70,000 barrels per day (“bbl/day”) of North 
American crude oil by rail. The facilities that would be installed include about 8,880 feet 
of new track; a new tank car unloading rack capable of unloading two parallel rows of 
tanks cars simultaneously; and 4,000 feet of 16-inch diameter crude oil pipeline and 
associated fugitive components (valves, flanges, pumps) connecting the offloading rack 
and an existing crude supply pipeline.6  

 
The Project would affect air quality in three air basins: the San Francisco Bay 

Area Air Basin (“SFBAAB”), the Sacramento Valley Air Basin (“SVAB”), and the 
Mountain Counties Air Basin (“MCAB”). The Draft EIR analyzes the Project’s effects 
separately for each of the four air districts having jurisdiction over portions of these air 
basins: the BAAQMD, where the new crude-by-rail terminal and associated facilities, 
would be located, and the three air districts whose air quality would be affected by 
emissions from the trains’ diesel locomotives delivering crude oil, i.e., the Sacramento 
Metropolitan Air Quality Management District (“SMAQMD”), the Yolo Solano Air 
Quality Management District (“YSAQMD”) and the Placer County Air Pollution 
Control District (“PCAPCD”).  

II. The Project Description Is Inadequate and the Draft EIR’s Analyses Are Not 
Adequately Supported  

The Draft EIR fails to provide all information necessary to adequately describe 
the Project and support its conclusions regarding the Project’s impacts. Missing from 
the Draft EIR are, for example:  

 
– A construction schedule specifying the duration and potential overlap of each 

construction phase (e.g., clearing, grading, terminal construction, paving), the 
number of equipment on site for each construction phase, the number of 
construction workers for each phase, etc.;  

– A disclosure of baseline crude oil receipts by pipeline, barges, and tanker 
trucks; 

– A disclosure of the currently imported crude oil slate at the Refinery and an 
adequate description of the Project’s potential for changing this crude oil slate 
(as discussed in detail in the Fox Draft EIR Comments); and  

– Modeling files supporting the results of the health risk assessment presented 
in the Draft EIR, Table 4.19 (see Comment V.A). 

6 Draft EIR, pp. ES-1 to ES-4.  
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Without this information, the Draft EIR fails to fulfill its mandate as an 

informational document under CEQA.  

III. The Draft EIR Underestimates Project Construction Emissions and Fails to 
Identify and Mitigate Significant Impacts on Air Quality due to NOx 
Emissions 

Project construction would result in engine exhaust emissions generated by 
on-site construction equipment, haul trucks, and construction worker commuter 
vehicles. The Draft EIR finds that impacts associated with Project construction-related 
engine exhaust emissions would be less than significant.7 To arrive at this conclusion, 
the Draft EIR compares estimates of average daily exhaust emissions during 
construction in pounds per day (“lbs/day”) to the BAAQMD’s quantitative daily 
significance thresholds recommended in the air district’s 2009 Revised Draft Options and 
Justification Report, and, finding that emission estimates for all criteria pollutants would 
be less than the respective significance thresholds, determines that Project construction 
emissions are less than significant.8 When analyzing the underlying analyses, it quickly 
becomes apparent that the Draft EIR relies on an inappropriate methodology to arrive 
at the daily emission estimates it compares to the BAAQMD’s significance thresholds.  

A. The Draft EIR’s Methodology to Estimate Emissions Is Incorrect 

For quantification of construction emissions, the BAAQMD’s current CEQA 
Guidelines9, which were updated in 2012, specifically recommend:  

 
BAAQMD recommends using URBEMIS to quantify construction emissions for 
proposed land use development projects and the Roadway Construction 
Emissions Model (RoadMod) for proposed linear projects such as, new roadway, 
roadway widening, or pipeline installation.10 
 

7 Draft EIR, p. 4.1-15.  
8 Ibid.  
9 BAAQMD, California Environmental Quality Act Air Quality Guidelines, updated May 2012 (hereafter 
“BAAQMD 2012 CEQA Guidelines”); 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA
%20Guidelines_Final_May%202012.ashx?la=en. (Exhibit 2) 
10 BAAQMD 2012 CEQA Guidelines, p. 8-1. 
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Since publication of the BAAQMD’s 2012 CEQA Guidelines, the recommended 
model, URBEMIS, has been superseded by the exclusive use of the California Emissions 
Estimator Model (“CalEEMod”) and the BAAQMD now recommends:  

 
On July 31, 2013, the California Air Pollution Control Officers Association 
(CAPCOA) released CalEEMod 2013.2. This land use model can be downloaded 
from www.caleemod.com. From this point forward, the BAAQMD will no longer 
support the use of Urbemis. Please perform all future analyses using 
CalEEMod.11 
 
The CalEEMod website provides the following description of the model:  
 
CalEEMod is a statewide land use emissions computer model designed to 
provide a uniform platform for government agencies, land use planners, and 
environmental professionals to quantify potential criteria pollutant and 
greenhouse gas (GHG) emissions associated with both construction and 
operations from a variety of land use projects. The model quantifies direct 
emissions from construction and operations (including vehicle use), as well as 
indirect emissions, such as GHG emissions from energy use, solid waste 
disposal, vegetation planting and/or removal, and water use…  

 
The model was developed in collaboration with the air districts of California. 
Default data (e.g., emission factors, trip lengths, meteorology, source inventory, 
etc.) have been provided by the various California air districts to account for 
local requirements and conditions. 
 
Thus, the model is well suited to quantify emissions occurring during the 

construction phase of the Project and has been specifically recommended by BAAQMD 
as well as used by other agencies to estimate construction emissions for other refinery 
crude-by-rail projects. 12 Yet, instead of using this BAAQMD-recommended computer 
model for estimating construction emissions, the Draft EIR prepared separate emission 

11 BAAQMD, CalEEMod Release, Update August 5, 2013, website last updated January 16, 2014; 
http://www.baaqmd.gov/Divisions/Planning-and-Research/CEQA-GUIDELINES.aspx. (Exhibit 3) 
12 See, for example, the Recirculated Draft EIR for the WesPac Pittsburg Energy Infrastructure Project, 
July 2013 (hereafter “WesPac Recirculated Draft EIR”, Appendix C “Emission Estimation and Modeling 
Protocol”; http://www.ci.pittsburg.ca.us/Modules/ShowDocument.aspx?documentid=5646. (Exhibit 4) 
(“As recommended by BAAQMD (A. Kirk, personal communication, February 25, 2013), the California 
Emissions Estimator Model (CalEEMod) (version 2011.1) was used to quantify the construction emissions 
associated with the proposed project and Alternative 1.”); and the Draft EIR for the Phillips 66 Rail Spur 
Extension Project in Santa Maria, November 2013, “Air Emission Calculations; 
http://www.slocounty.ca.gov/Assets/PL/Santa+Maria+Refinery+Rail+Project/Draft+EIR-
Phillips+66+Rail+Spur+Extension+Project+(November+2013)/Appendices/Appendix+B+-
+Air+Emission+Calculations.pdf. (Exhibit 5) 
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calculations for each of the various emission sources vehicle and construction 
equipment exhaust of reactive organic gases (“ROG”), carbon monoxide (“CO”), 
nitrogen oxides (“NOx”), sulfur dioxide (“SOx”), particulate matter equal to or smaller 
than 10 micrometers (“PM10”) and equal to or smaller than 2.5 micrometers (“PM2.5”); 
and fugitive ROG emissions from architectural coatings and asphalt paving.13 The Draft 
EIR provides no explanation for why it did not use CalEEMod (yet, its calculations 
relied on several factors from the CalEEMod User’s Manual14 as well as default factors 
from URBEMIS15).  

 
The Draft EIR also prepared spreadsheets for fugitive dust PM10 and PM2.5 

emissions from soil handling, bulldozing, grading, and entrained road dust from 
vehicle movement on paved and unpaved roads, for which BAAQMD did not establish 
significance thresholds. Instead the BAAQMD recommends implementation of a 
number of basic mitigation measures to control fugitive dust. 
 

Specifically, in order to compute construction emissions, the Draft EIR calculated 
the total emissions for each criteria pollutant that would occur over the entire 25-week 
construction period and then divided these emissions by the number of days 
construction would occur (175 days16) to arrive at “average daily” emissions in pounds 
per day (“lbs/day”). This methodology is inconsistent with the methodology 
incorporated into CalEEMod and, therefore, contrary to the BAAQMD’s CEQA 
Guidelines which clearly intend that environmental review documents compare daily 
construction emissions as determined with the current agency-recommended models to 
the respective daily thresholds of significance.  

 
By default, CalEEMod assumes seven construction phases including site 

preparation, demolition, grading, building construction, architectural coating, and 
paving; the user can add or delete phases and specify schedules.17 Emission sources 
during these phases include off-road construction equipment exhaust; fugitive dust 
from material movement, demolition, and off-site paved roads; on-road exhaust 
emissions from worker trips, vendor trips, and haul trucks; and emissions from 

13 See Draft EIR, Appendix E.1 “Construction Emissions.”  
14 See Draft EIR, Appx. E.1, “Coating Coverage” and “Fugitive VOC Emission Factor“ for emissions from 
architectural coatings and “Fugitive VOC Emission Factor” for emissions from paving.  
15 Draft EIR, Appx. E.1, “URBEMIS Material Delivery Truck Default Trip Length” and “Truck Capacity.” 
16 (25 weeks)(7 days/week) = 175 days. 
17 CAPCOA, California Emissions Estimator Model, User’s Guide, Version 2013.2, July 2013, p. 25; 
http://www.aqmd.gov/docs/default-source/caleemod/usersguide.pdf?sfvrsn=2. (Exhibit 6) 
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architectural coatings and asphalt paving.18 For each of these phases, CalEEMod 
provides maximum daily emissions as follows:  

 
Since construction phases may or may not overlap in time, the maximum daily 
construction emissions will not necessarily be the sum of all possible daily 
emissions. CalEEMod therefore calculates the maximum daily emissions for each 
construction phase. The program will then add together the maximum daily 
emissions for each construction phase that overlaps in time. Finally the program 
will report the highest of these combined overlapping phases as a daily maximum. For 
fugitive dust calculations during grading, the maximum amount of acres graded 
in a day is determined by the number of grading equipment which is assumed to 
operate for 8 hours.19 
 

Thus, the Draft EIR’s approach to determine “average daily” construction emissions is 
inconsistent with the BAAQMD’s guidance to determine maximum daily construction 
emissions and, consequently, substantially underestimates emissions on a short-term 
basis because it does not take into account that daily emissions during the various, 
potentially overlapping construction phases may vary considerably.  
 

The Draft EIR apparently confuses the BAAQMD’s significance thresholds, 
which are stated as “average daily” thresholds, with the BAAQMD-recommended 
approach to estimate daily construction emissions.20 The BAAQMD established 
quantitative daily significance thresholds for construction to maintain or achieve 
attainment with the federal ambient air quality standards in the San Francisco Bay Area 
Air Basin (“SFBAAB”). (Ambient air quality standards have been established to protect 
health due to both long-term and short-term exposure to pollutants concentrations in 
ambient air; depending on the pollutant, short-term ambient air quality standards are 
established on a 1-hour, 3-hour, 8-hour, or 24-hour basis.) The BAAQMD’s significance 
thresholds were based on the offset requirement limits under the federal Clean Air Act 
New Source Review (“NSR”) requirements for NOx and ROG as ozone precursors for 
which the SFBAAB is currently in nonattainment (10 tons/year) and the federal NSR 
Significant Emission Rate limits for PM10 (15 tons/year) and PM2.5 (10 tons/year) for 

18 Ibid, pp. 25-27. 
19 CAPCOA, California Emissions Estimator Model, User’s Guide, Appendix A, Calculation Details for 
CalEEMod, revised July 2013, CalEEMod v.2013.2, emphasis added; 
http://www.aqmd.gov/caleemod/doc/AppendixA.pdf. (Exhibit 7) 
20 BAAQMD, California Environmental Quality Act Thresholds of Significance, Revised Draft Options 
and Justification Report, October 2009, pp. 25-27; 
http://baaqmd.gov/~/media/Files/%20Planning%20and%20Research/CEQA/Revised%20Draft%20CE
QA%20Thresholds%20%20Justification%20Report%20Oct%202009.ashx. (Exhibit 8) 
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which the SFBAAB is also in nonattainment.21 These NSR requirements were 
established on an annual basis because they apply to stationary sources which mostly 
continually emit pollutants. To establish short-term significance thresholds, which are 
appropriate for “the short-term intermittent nature of construction activities”, the 
BAAQMD then converted these limits to “annual average daily” significance 
thresholds, which are not to be exceeded.22  

 
The consequences of this “averaging” approach become acutely apparent when 

considering ROG emissions from architectural coating or asphalt paving, which occur 
only for a few days or weeks, possibly even at the same time. ROG and NOx emissions 
are precursors to ground-level ozone formation through a complex series of chemical 
reactions between these pollutants in the presence of sunlight. The most substantial 
NOx and ROG emissions would likely occur when heavy-duty equipment is operating 
during the grading phase and cut-and-fill activities. The national ambient air quality 
standard for ozone is set as an 8-hour average (0.075 parts per million (“ppm”)); the 
state ozone ambient air quality standards are set as 1-hour (0.09 ppm) and 8-hour 
(0.07 ppm) averages.23 Thus, contributions to ozone formation from ROG precursors 
that occur on a short-term basis, such as from architectural coating or asphalt paving, 
are important to consider. Averaging ROG emissions from architectural coatings over 
the entire construction period of 175 days (25 weeks) severely underestimates the 
Project’s contribution to short-term ozone formation.  

 
In sum, the Draft EIR’s “averaging” approach is improper to assess potential 

impacts from construction activities on compliance with short-term ambient air quality 
standards. Consequently, the Draft EIR cannot demonstrate that Project construction 
emissions would not “[r]esult in a cumulatively considerable net increase of any criteria 
pollutant for which the project region is in nonattainment under an applicable federal 
or state ambient air quality standard (including emissions which exceed quantitative 
threshold for ozone precursors)” or “[v]iolate any air quality standard or contribute 
substantially to an existing or projected air quality violation.” The Draft EIR should be 
revised to evaluate daily construction emissions using CaEEMod in compliance with 
BAAQMD guidance.  

 
In addition to the above methodological error in determining daily construction 

emissions, the Draft EIR also substantially underestimates emissions from several 
sources.  

21 Draft EIR, Table 4.1-2.  
22 BAAQMD, Revised Draft Options and Justification Report, pp. 25-27. 
23 CARB, Ambient Air Quality Standards, June 4, 2013; 
http://www.arb.ca.gov/research/aaqs/aaqs2.pdf. (Exhibit 9) 
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1. Construction Worker Commuter Vehicles  

First, the Draft EIR states that the construction workforce would include workers 
conducting activities inside the Refinery in and around the Project site and estimates the 
total workforce to include 121 construction workers per day over the construction 
period.24 Assuming that construction workers would not carpool (also assumed by the 
Draft EIR), this results in 242 one-way commuter trips per day and 42,350 one-way 
commuter trips for the 175-day construction period, not accounting for off-site lunch 
trips. In contrast, the Draft EIR’s emission estimates assume 22,760 one-way commuter 
trips25, a little more than half.  

 
Second, the Draft EIR assumes that all construction workers would drive 

gasoline-powered passenger vehicles (EMFAC2011 vehicle class LDA-GAS). However, 
construction workers often drive large pickup trucks including light-duty to light-
heavy-duty trucks. According to the EMFAC2011 model developed by the California 
Air Resources Board (“CARB”) and relied upon by the Draft EIR to determine emission 
factors, these vehicles have considerably higher fleet-average emission factors, as 
summarized in Table 1 below for four pollutants in pounds per 1000 miles traveled 
(“lbs/1000 miles). The top row for gasoline-powered passenger cars (LDA-GAS) are the 
same emission factors relied upon by the Draft EIR.  

 
Table 1: Emission factors for passenger cars and light-duty to light-heavy duty trucks  

(lbs/1000 miles)1 

EMFAC2011 
Vehicle Class2 Description Examples ROG NOx PM10 PM2.5 
LDA - GAS Passenger Cars Prius (GAS) 

VW Passat (DSL) 
 0.54   0.45   0.11   0.05  

LDA - DSL  0.13   1.59   0.19   0.13  
LDT1 - GAS Light-Duty Trucks  

(0-3,750 lbs) 
Ford Ranger 

Toyota Tacoma 
Dodge Dakota 
GMC Canyon 

 1.26   1.05   0.11   0.05  
LDT1 - DSL  0.22   1.98   0.29   0.21  
LDT2 - GAS Light-Duty Trucks  

(3,751-5,750 lbs) 
 0.62   0.79   0.10   0.04  

LDT2 - DSL  0.17   1.93   0.24   0.17  
LHD1 - GAS Light-Heavy-Duty Trucks 

(8,501-10,000 lbs) 
Dodge Ram 2500 

Ford F-250 
 1.87   2.86   0.11   0.05  

LHD1 - DSL  0.57   10.71   0.33   0.20  
LHD2 - GAS Light-Heavy-Duty Trucks 

(10,001-14,000 lbs) 
Dodge Ram 3500 

Ford F-350 
 2.06   2.87   0.11   0.05  

LHD2 - DSL  0.51   9.71   0.34   0.20  
1 Emission factors based on EMFAC2011 model run for BAAQMD, Year: 2013, Season: Annual, Vehicle 

Classification: EMFAC2007 Categories; calculated as: (total pollutant emissions in tons/day) / (vehicle miles 
traveled/day) × (2000 lbs/ton) × (1000)  

2 GAS = gasoline; DSL = diesel 
 

24 Draft EIR, p. 3-25.  
25 See Draft EIR, Appx. E.1, “Equipment and Vehicle Activity Rate Data”: (11,380 Total Project Workers) × 
(2 one-way trips/worker) = 22,760 worker trips. 
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As demonstrated by Table 1, emission factors for passenger cars and light-duty 
and light-heavy-duty vehicles are dramatically different, with diesel-powered vehicles 
having substantially higher NOx, PM10 and PM2.5 emissions but lower ROG emissions 
than gasoline-powered vehicles and trucks having considerably higher emissions than 
passenger cars. Clearly, the unsubstantiated assumption that all construction workers 
would commute in gasoline-powered passenger vehicles leads to a substantial 
underestimate of commuter vehicle emissions. Table 2 below shows a comparison of the 
Draft EIR’s emission estimates for the Project’s construction worker commuter vehicles 
(Row 1a) and my revised estimates based on 121 construction workers per day and 
assuming various mixes of vehicles classes and otherwise relying on the Draft EIR’s 
assumptions (Rows 1b through 5).  

 
Table 2: Emissions estimates for various construction worker commuter vehicle fleet mixes (lbs/day) 

Row Construction worker commuter vehicle fleet mix ROG NOx PM10 PM2.5 
1a* Draft EIR: 100% gasoline passenger cars (LDA-GAS)1   0.88   0.72   0.50   0.15  
1b** 121 construction workers per day: 100% gasoline 

passenger cars (LDA-GAS)1  
1.63 1.35 0.32 0.14  

2** Average of 50% gasoline and 50% diesel passenger 
cars2 

1.05 3.19 0.47 0.27 

3** Average of 50% gasoline passenger cars and 
50% gasoline and diesel trucks all categories3 

4.22 10.27 0.87 0.47 

4** Average of 50% gasoline and diesel passenger cars 
and 50% gasoline and diesel trucks all categories4 

4.76 18.09 1.51 0.88 

5** Average of all gasoline and diesel vehicles5  23.89 101.87 5.80 3.45 
*  Calculated as: (emission factor for LDA-GAS in lbs/mile) × (11,380 worker trips/project) × (one-way trip 

length: 12.4 miles) × (2 trips/worker/day) / (175 days/project) 
** Calculated as: (applicable emission factor from Table 1 in lbs/1000 miles) × (one-way trip length: 12.4 miles) × 

(2 trips/worker/day) × (121 workers/day)  
Row 2:  Emission factor: Average [(LDA-GAS) + (LDA-DSL)] 
Row 3:  Emission factor: Average [(LDA-GAS) + Average (LDT1-GAS)+(LDT1-DSL)+ (LDT2-GAS)+(LDT2-

DSL)+(LHD1-GAS)+ (LHD1-DSL)+(LHD2-GAS)+(LHD2-DSL)] 
Row 4:  Emission factor: Average {[Average (LDA-GAS)+(LDA-DSL)] + [Average (LDT1-GAS)+(LDT1-DSL)+ 

(LDT2-GAS)+(LDT2-DSL)+(LHD1-GAS)+ (LHD1-DSL)+(LHD2-GAS)+(LHD2-DSL)]} 
Row 5:  Emission factor: Average [(LDA-GAS)+(LDA-DSL)+(LDT1-GAS)+(LDT1-DSL)+(LDT2-GAS)+(LDT2-DSL) 

+(LHD1-GAS)+ (LHD1-DSL)+(LHD2-GAS)+(LHD2-DSL)] 
 
As shown in Table 2, when adjusting the number of construction workers 

commuting to the site to 121 workers per day and otherwise relying on the Draft EIR’s 
assumptions including emission factors, emissions from 100 percent gasoline-powered 
passenger cars are 86 percent higher for ROG26 and NOx27 (compare Row 1a and 1b). 
Assuming that 50 percent of the construction workers would drive diesel-powered 
passenger vehicles (no trucks), would increase NOx emissions from 0.72 lbs/day 

26 (1.63)/(0.88)=1.86. 
27 (1.35)/(0.72)=1.86. 
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(Row 1a) to 3.19 lbs/day (Row 2); the difference of 2.7 lbs/day is sufficient to increase 
the Draft EIR’s emission estimates of 51.9 lbs/day for construction over the BAAQMD’s 
54 lbs/day significance threshold. As the above emission estimates for different 
percentages of passenger cars and trucks in Table 2 show, emissions increase in 
direction proportion to the number of trucks included in the construction worker 
commuter vehicle fleet mix. Clearly, construction worker vehicles have the potential to 
substantially contribute to daily emissions during Project construction. Thus, the Draft 
EIR fails to identify significant impacts on air quality due to NOx, and most likely other 
pollutant, emissions.  

 
Third, the Draft EIR assumes a one-way trip distance of 12.4 miles for 

construction worker commuter vehicles. These numbers are based on URBEMIS default 
values for Solano County assuming urban home-work (“H-W”) trip lengths for 
construction workers. These county-average default trip lengths most likely 
substantially underestimate actual trip lengths for Project construction, given that a 
large number of highly skilled construction workers would be required to operate the 
various specialized equipment such as the cranes, track low railer, track production 
tamper, or track regulator. It appears unlikely that a sufficiently skilled construction 
labor force would be available within an average 12.4-mile radius of the Project site. 
More likely, the construction work force does not live close by but instead may 
commute long distances to the Project site. Based on a report by the Electric Power 
Research Institute (“EPRI”), construction workers commute as much as 60 miles daily to 
construction sites from their homes rather than relocate.28 

 
In sum, emissions from construction worker commuter vehicles are considerably 

higher than disclosed by the Draft EIR and the Draft EIR fails to identify significant 
impacts on air quality due to NOx, and possibly other pollutant, emissions.  

2. Off-site Vehicles 

Fourth, the Draft EIR assumes a one-way trip distance of 7.3 miles for material 
delivery trucks. These numbers are based on URBEMIS default values for Solano 
County assuming urban commercial-nonwork (“C-NW”) trip lengths for delivery 
trucks. These county-average default trip lengths for commercial trips substantially 
underestimate actual trip lengths for delivery of materials required for Project 
construction, especially considering that large amounts of specialized materials are 
required – e.g., rail terminal components, rail tracks, pumps, etc. – that may have to be 
trucked in over long distances, potentially directly from California ports.  

 

28 EPRI, Assessing and Managing Socioeconomic Impacts of Power Plants, August 1, 1984; 
http://www.arlis.org/docs/vol1/Susitna-temp/APA/23/APA2356.pdf. (Exhibit 10) 
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Fifth, the Draft EIR’s calculations does not account for emissions associated with 
delivery of the numerous pieces construction equipment to the site, most of which will 
be delivered on heavy-duty flatbed diesel trucks.  

3. Construction Equipment Emissions 

The Draft EIR assumes state-wide fleet average emission factors obtained from 
the CARB’s OFFROAD2007 model for estimating emissions from construction 
equipment29 without requiring that the construction equipment used at the Project site 
would comply with these assumed emission factors. In fact, there is a good chance that 
it would not.  

 
Studies of the average useful life of construction fleet equipment demonstrate 

that is very likely that some engines in the construction equipment fleet may be very 
old. Table 3 shows a summary of the useful life of construction equipment in years and 
their corresponding percentage emissions of the entire construction fleet as estimated 
by the Union of Concerned Scientists. 30  

 
Table 3: Useful life of construction equipment in years 

 

29 Draft EIR, Appx. E.2, Footnote 1 to “Equipment and Vehicle Emission Factors.” 
30 Union of Concerned Scientists, Digging up Trouble, The Health Risk of Construction Pollution in 
California, November 2006, p. 4; http://www.ucsusa.org/assets/documents/clean_vehicles/digging-
up-trouble.pdf. (Exhibit 11) 
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As the above table shows, the useful life of construction equipment, which is 
defined as the age at which half of the equipment of a given model year has been 
retired, varies from 10 to 32 years. In other words, the other half of equipment of a 
given model year continues to be operated considerably longer than 10 to 32 years. 
Especially heavy-duty equipment can be very old. For example, the average useful life 
for crawler tractors is 29 years, for cranes 19 years, for scrapers 26 years, and for graders 
23 years. Thus, there is a good chance that some of the equipment, especially the heavy-
duty equipment used at the site may be very old and have very high emissions and is 
currently not covered by federal and state regulations because it is too old.  

 
The programs and regulations developed by CARB and EPA to reduce emissions 

from construction equipment, targeted specifically to address carcinogenic diesel 
particulate matter emissions, are not yet implemented or fully implemented and many 
provisions do not apply to existing equipment. For example, CARB’s restrictions on 
adding older vehicles to an existing fleet only just became effective in January 1, 2014.31 
This restriction does not affect existing vehicles in the fleet, whose emissions will be 
addressed under upcoming fleet-wide performance requirements which will begin on 
July 1, 2014 for large fleets, January 1, 2017 for medium fleets, and January 1, 2019, for 
small fleets and will reduce diesel particulate matter emissions from large fleets by 
22.8 percent by 2023, medium fleets by 18 percent by 2023, and 10 percent from small 
fleets by 2028.32  

 
Thus, some of the construction equipment on the Project site may be very old, in 

which case the Draft EIR substantially underestimated emissions from these sources. 
I recommend that the Draft EIR be revised to assume more conservative emission 
factors or that the City require a mitigation measure that requires that the construction 
fleet comply with the assumed emission factors. Calculators for this purpose are 
available from CARB for medium and large fleets.33 

 
Because the Draft EIR does not provide a construction schedule, I was unable to 

run CalEEMod. However, based on information from Appendix E.2, specifically, the 
total equipment-hours and average pounds per project for each type of construction 
equipment I was able to calculate pounds per hour emitted for each type of construction 
equipment. Assuming two shifts per day during which each type of equipment is 
operate for five hours, or a total of 10 hours per day, results in the approximate daily 
emissions shown in Table 4. 

31 CARB, In-Use Off-Road Diesel Vehicle Regulation Overview, Revised February 2014; 
http://www.arb.ca.gov/msprog/ordiesel/faq/overview_fact_sheet_dec_2010-final.pdf. (Exhibit 12) 
32 Ibid. 
33 CARB, In-Use Off-Road Diesel Vehicle Regulation; 
http://www.arb.ca.gov/msprog/ordiesel/documents/documents.htm. (Exhibit 13)  

14 
 

                                                 
 

Comment Letter B11

B11-64
cont.

2.5-337



Koss, September 15, 2014 

 
Table 4: Average daily emissions (in lbs/day) assuming 10 hours of operation per day 

Offroad Equipment  ROG   NOx   PM10   PM2.5  
120 Ton Crawler Crane 1.76 16.45 0.59 0.54 
25 Ton Hydraulic Crane 0.69 5.20 0.30 0.27 
50 Ton Hydraulic Crane 0.69 5.20 0.30 0.27 
Air Compressor (185) 0.60 1.48 0.15 0.13 
Blade - 140H/M with GPS 0.98 7.49 0.42 0.39 
Bobcat - S770 0.35 1.53 0.11 0.10 
Bulldozer (D-5) 0.87 5.15 0.45 0.42 
Compactor – 32” Walk Behind 0.08 0.49 0.02 0.02 
Concrete Pumper (trailer mt.) 0.69 2.15 0.18 0.17 
Dozer - D5HXL W/RIPPERS 0.87 5.15 0.45 0.42 
Dozer - D6N LGP 0.87 5.15 0.45 0.42 
Excavator - 320CL 0.83 7.61 0.25 0.23 
Excavator - 345BL/C 1.16 9.88 0.35 0.32 
Forklift - Telehandler TL1255 0.38 2.83 0.16 0.15 
Front End loader (644) 0.84 8.12 0.28 0.26 
Light Plant - 4,000 Watt Diesel 0.67 2.32 0.18 0.17 
Loader - 950G/H 0.84 8.12 0.28 0.26 
Loader - 966G/H 0.84 8.12 0.28 0.26 
Loader - Backhoe - 420D 0.46 3.06 0.26 0.24 
Loader - John Deere 210 - 4/1 Bucket 0.65 4.03 0.35 0.32 
Man Lift (40’) 0.39 1.23 0.10 0.09 
Off Road Truck - 730 CAT 1.45 11.96 0.42 0.39 
Paver - CAT AP800 1.19 9.22 0.52 0.47 
Paver - Lee boy Paver 0.93 5.60 0.49 0.45 
Roller - (AC) 42”/47” 0.66 4.19 0.36 0.33 
Roller - (Dirt) 84” SD 0.66 4.19 0.36 0.33 
Scraper - 613C 2.13 18.94 0.74 0.68 
Track - Low Railer 0.67 4.70 0.38 0.35 
Track - Production Tamper 0.97 10.17 0.33 0.30 
Track - Regulator 0.63 5.36 0.28 0.26 
Track Hoes (225) 1.70 14.99 0.58 0.53 
Welding Machine (300) 0.64 1.69 0.16 0.15 
Wheel Compactor (small) 0.67 4.70 0.38 0.35 

 
As Table 4 shows, several pieces of construction equipment have very high daily 

emissions. Operation of those pieces of equipment that can reasonably be expected to be 
on site simultaneously during the grading and cut-and-fill operations, including 
bulldozer, dozers, excavators, loaders, and off-road trucks (shaded grey in the table 
above) would result in daily NOx emissions of 68.2 lbs/day, far in excess of the 
BAAQMD’s significance threshold of 54 lbs/day, without even considering any off-site 
sources such as construction worker commuter vehicles or delivery trucks.  
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4. Summary 

The above discussion demonstrates that the Draft EIR substantially 
underestimates construction emissions and, consequently, fails to identify and mitigate 
significant impacts on air quality due to emissions of NOx, which is an ozone precursor, 
and likely other pollutants. The emission estimates must be corrected in a Revised Draft 
or Final EIR for the Project and adequate mitigation must be required for all identified 
significant impacts.  

B. Feasible Mitigation Measures 

Mitigation measures recommended by the BAAQMD for projects with 
significant construction emissions include these additional mitigation measures:  

 
1.  All exposed surfaces shall be watered at a frequency adequate to maintain 

minimum soil moisture of 12 percent. Moisture content can be verified by lab 
samples or moisture probe. 

2.  All excavation, grading, and/or demolition activities shall be suspended 
when average wind speeds exceed 20 mph. 

3.  Wind breaks (e.g., trees, fences) shall be installed on the windward side(s) of 
actively disturbed areas of construction. Wind breaks should have at 
maximum 50 percent air porosity. 

4.  Vegetative ground cover (e.g., fast-germinating native grass seed) shall be 
planted in disturbed areas as soon as possible and watered appropriately 
until vegetation is established. 

5.  The simultaneous occurrence of excavation, grading, and ground-disturbing 
construction activities on the same area at any one time shall be limited. 
Activities shall be phased to reduce the amount of disturbed surfaces at any 
one time. 

6.  All trucks and equipment, including their tires, shall be washed off prior to 
leaving the site. 

7.  Site accesses to a distance of 100 feet from the paved road shall be treated 
with a 6 to 12 inch compacted layer of wood chips, mulch, or gravel. 

8.  Sandbags or other erosion control measures shall be installed to prevent silt 
runoff to public roadways from sites with a slope greater than one percent. 

9.  Minimizing the idling time of diesel powered construction equipment to two 
minutes. 

10. The project shall develop a plan demonstrating that the off-road equipment 
(more than 50 horsepower) to be used in the construction project (i.e., owned, 
leased, and subcontractor vehicles) would achieve a project wide fleet-
average 20 percent NOX reduction and 45 percent PM reduction compared to 
the most recent ARB fleet average. Acceptable options for reducing emissions 
include the use of late model engines, low-emission diesel products, 
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alternative fuels, engine retrofit technology, after-treatment products, add-on 
devices such as particulate filters, and/or other options as such become 
available. 

11. Use low VOC (i.e., ROG) coatings beyond the local requirements 
(i.e., Regulation 8, Rule 3: Architectural Coatings). 

12. Requiring that all construction equipment, diesel trucks, and generators be 
equipped with Best Available Control Technology for emission reductions of 
NOx and PM. 

13. Requiring all contractors use equipment that meets CARB’s most recent 
certification standard for off-road heavy duty diesel engines. 

 
The BAAQMD recently recommended the following additional mitigation 

measures to reduce NOx emissions during construction of the proposed WesPac 
Pittsburg Energy Infrastructure project:  
 

– Prohibit diesel generators where access to the electrical grid is 
available.  

– Require electrification of motors, pumps, and other power tools 
whenever feasible. 

– Require the use of biodiesel or other alternative fuels in generators, 
construction equipment, and/or off-road vehicles.34  

 
All of the above measures are feasible and must be required for the Rail Project to 
mitigate its significant impacts on air quality during construction due to NOx any other 
potentially significant emissions. I recommend that the City prepare a revised Draft EIR 
that a) relies upon a detailed construction schedule and b) follows the BAAQMD’s 
recommended 6-step methodology for estimating construction emissions described in 
the agency’s 2012 CEQA Guidelines35 (including use of the district-recommended 
computer model CalEEMod to estimate emissions) and c) requires adequate mitigation.  

34 Jean Roggenkamp, BAAQMD, Letter to Kristin Vahl Pollot, City of Pittsburg, Re: WesPac Pittsburg 
Energy Infrastructure Project Recirculated DEIR, September 13, 2013; 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA%20Letters/WesPac%2
0Pittsburg%20Energy%20Infrastructure%20Project%20DEIR.ashx. (Exhibit 14) 
35 BAAQMD CEQA Guidelines, op. cit., pp. 8-1 and 8-2.  
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C. The Draft EIR’s Conclusions Regarding Cumulative Impacts from 
Construction Emissions Are Incorrect 

 The Draft EIR provides cumulative impact analyses in Section 5.4.3.1. The 
Draft EIR dismisses the cumulative impacts of construction activities because “Project 
construction exhaust emissions would not exceed the BAAQMD regional mass 
emissions thresholds and Mitigation Measure 4.1-1 would be implemented to ensure 
that impacts associated with fugitive dust emissions would be reduced to a less-than- 
significant level.” “Consequently,” the Draft EIR concludes, “construction of the Project 
facilities would not be considered to make a cumulatively considerable contribution to 
regional air quality impacts. The cumulative impact would be reduced to a level that 
would be less than significant.”36 This conclusion is not supported because, as 
explained in Comment III above, the Draft EIR substantially underestimated 
construction emissions. Approximate daily emission estimates (see Table 3) show that 
the Project would result in exceedance of the BAAQMD’s thresholds. Thus, the Draft 
EIR’s cumulative impact analysis must be revised accordingly.  

IV. The Draft EIR’s Approach to Determine Significance of Operational Emissions 
Is Flawed, Its Conclusions Regarding Impacts on Air Quality Are 
Unsubstantiated, and It Fails to Require All Feasible Mitigation for Impacts 
It Finds Unavoidable 

For operational emissions, the Draft EIR assesses impacts on air quality 
separately for each of the four air districts with jurisdiction over the three affected air 
basins, i.e., the SFBAAB, the SVAB, and the MCAB:  

 
– For the YSAQMD, SMAQMD, and PCAPCD, the Draft EIR quantifies indirect 

emissions from locomotives hauling crude oil within the jurisdictional 
boundaries of each of these air districts on a daily basis and compares them to 
the air districts’ respective significance thresholds, finding significant 
unavoidable impacts on air quality due to NOx emissions for the YSAQMD 
and the SMAQMD.  
 

– For the BAAQMD, in addition to the line haul locomotive emissions within 
the air district’s jurisdictional boundary, the Draft EIR quantifies indirect 
emissions from switching locomotives at the refinery site; direct emissions of 
fugitive equipment leaks from the new unloading rack and associated piping 
at the site; and subtracts the indirect emissions from marine vessels which 
allegedly would be displaced by rail transport as the baseline to determine 
total net emissions on an annual basis. Because the total net emissions of 

36 Draft EIR, p. 5-5. 
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criteria pollutant on an annual basis are all negative, the Draft EIR finds that 
the Project would result in a beneficial impact to air quality in the BAAQMD 
as compared to the baseline and, therefore, the potential impact for the 
Project to contribute to an existing or projected air quality violation in the 
SFBAAB under the BAAQMD’s jurisdiction would be less than significant.37 

 
The Draft EIR’s approach and conclusions to assessing impacts on air quality and 
determining associated health risks are substantially flawed and fail to identify and/or 
mitigate significant impacts. 

A. Reliance on Marine Vessel Displacement for Determining Net Project 
Emissions within BAAQMD’s Jurisdictional Boundaries Is Neither 
Enforceable Nor Supported 

The Refinery currently receives crude oil shipments via pipeline and marine 
vessels.38 The Rail Project would add crude oil deliveries of up to 70,000 bbl/day by 
rail.39 The Draft EIR states that “[b]ased on Valero’s plans, the crude oil delivered by rail 
would displace up to 70,000 barrels per day of the crude oil that is presently delivered 
by marine vessels” but “would not displace crude oil delivered to the Refinery by 
pipeline.”40 Beyond this reference to Valero’s “plans,” the Draft EIR provides no 
enforceable commitments to guarantee that these plans and the assumed emission 
reductions from displaced marine vessels would, in fact, materialize. There are several 
indications that future operations of the Refinery will change substantially, invalidating 
the Draft EIR’s assumption that marine vessel movements will indeed be displaced by 
the Rail Project. 

1. Valero Improvement Project Substantially Increased the Refinery’s Crude 
Processing Capacity  

Between 2004 and 2010, Valero made significant modifications to the Refinery’s 
process unit and other equipment, collectively known as the “Valero Improvement 
Project (“VIP”). The VIP substantially increased the crude processing capacity at the 
Refinery and enabled Valero to process lower grade (heavier and more sour) crude oils. 
The City certified the VIP EIR in 2003 and certified an addendum to the EIR in 2008. All 
elements of the VIP, except for the hydrogen plant, were operational as of 2011.41 

37 Draft EIR, pp. 4.1-17 – 4.1-22. 
38 Draft EIR, p. 3-1.  
39 Ibid.  
40 Ibid. 
41 Draft EIR, pp. 3-12 and 5-6.  
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The first unit in which incoming crude oil is processed at the Refinery is the 

pipestill or crude unit (S-1007). In the atmospheric fractionation column of the crude 
unit, the crude oil is heated and distilled or separated into six output streams called 
fractions.42 Pre-VIP, the BAAQMD’s permit for the crude unit limited processing to a 
maximum crude oil feed rate of 135,000 barrels per day (“bbl/day”). The VIP increased 
the maximum annual average daily crude oil throughput at the crude unit to 
165,000 bbl/day, a nominal capacity increase of 25 percent, with a maximum daily 
crude oil throughput of 180,000 bbl/day.43 In addition, the Refinery installed two new 
external floating roof storage tanks for crude oil storage (S-1047 and S-1048)44 with 
a combined capacity of 130,000 barrels.45 These tanks share a combined permitted 
throughput of 62.6 million barrels per year46 (“bbl/year”) with tanks S-57 through S-62 
at the contiguous Nustar Energy facility (BAAQMD Facility ID# B5574), which was 
spun off as an independent terminal, storage, and product transportation facility from 
the Valero Refinery in 200647 and is operated pursuant to a service agreement between 
NuStar Energy and Valero.48  

2. Baseline Crude Oil Deliveries Demonstrate that Refinery Does Not Operate at 
Capacity 

Over the 3-year period assumed as the baseline in the Draft EIR (2010–2012), the 
Refinery’s operations as a percentage of its total refining capacity can be approximated 
as shown in Table 5 below. The table below assumes that 80 percent of the crude oil is 
currently delivered via the Refinery’s marine terminal and 20 percent via pipeline.49 

 

42 VIP Draft EIR, p. 3-12. 
43 BAAQMD, Major Facility Review Permit, Final, Rev. 5, Valero Refining Co., Facility #B2626, April 30, 
2013, (hereafter “BAAQMD Title V Permit Facility #B2626, April 30, 2013”), p. 28; 
http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/B2626/B2626-2013-
4_MR-Final-Permit_02.ashx?la=en. (Exhibit 15) 
44 Ibid, p. 31. 
45 (27,300,000 gal/tank)(2 tanks)/(42 gal/bbl) = 130,000 bbl.  
46 BAAQMD Title V Permit Facility #B2626, April 30, 2013, p. 31. 
47 Wikipedia, Valero Energy Corporation, http://en.wikipedia.org/wiki/Valero_Energy_Corporation. 
(Exhibit 16)  
48 Draft EIR, Appx. A1 to Appx. A, p. 10.  
49 DEIR, Appx. K, p. K-10. 
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Table 5: Comparison of Refinery-wide baseline crude import, permitted throughput at Project storage 
tanks, and approximate capacity utilization at crude unit 

 Baseline (2010-2012) total crude import   
A 3-year total crude import by marine vessel  93,361,985 bbl/3 years 
B Average annual crude import by marine vessel 31,120,662 bbl/year 
C Average daily crude import by marine vessel (80% of total import) 85,262 bbl/day 
D Average daily crude import by pipeline (20% of total import) 21,316 bbl/day 
E Average total daily crude import by marine vessel and pipeline  106,578 bbl/day 
 Crude throughput permit limits for storage tanks S-57 through 

S-62 (Valero) and S-1047 and S-1048 (Nustar) 
  

F Average annual combined throughput limit  62,600,000 bbl/year 
G Annual average daily combined throughput limit  171,500 bbl/day 
 Crude throughput at crude unit S-1006   

H Annual average daily throughput limit 165,000 bbl/day 
I Baseline (2010-2012) throughput at crude unit  65% of capacity 
A Draft EIR, Appx. E.2, p. 2. 
B (Row A) / (3 years) 
C (Row B) / (365 days/year) 
D (Row C) / (0.8) × (0.2) 
E (Row C) + (Row D) 
F BAAQMD Title V Permit Facility #B2626, April 30, 2013, p. 31, and Condition #32, p. 529 
G Ibid 
H BAAQMD Title V Permit Facility #B2626, April 30, 2013, Condition #50 
I (Row E) / (Row H)  

 
As shown, the three-year average capacity use at the crude unit can be approximated at 
65 percent. Thus, the Refinery has substantial remaining capacity for crude oil 
processing, about 35 percent. Thus, provided a reliable crude oil supply – in other 
words, adequate pipeline and marine terminal capacity to accommodate increased raw 
material deliveries – the Refinery will be able to substantially increase crude oil 
processing in the future. However, the ability of the current infrastructure to support 
such an increase in production capacity is questionable.  

3. Marine Terminal Operations 

To accommodate VIP capacity increases and production, the VIP EIR anticipated 
an additional 12 ships per year delivering crude and gas oil and an additional 12 ships 
per year for coke exports at its marine terminal for a total of 24 additional ships per 
year.50 While this estimate of 24 additional ships per year at the time represented 
“Valero’s best estimate of the VIP’s increase in ship traffic,” the 2008 Addendum to the 
VIP EIR discloses that “it remains possible, whether due to unforeseen effects of the 
VIP or to other unforeseen circumstances, that Valero may need to increase ship traffic 

50 VIP Draft EIR, pp. 3-52 and 4-24.  
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by up to approximately 36 more ships per year, in addition to the VIP increase of 
24 ships, to obtain sufficient crude feedstocks.”51  
 
 However, in addition to costs considerations for foreign and domestic crude 
imports, explained in the Fox Comments on the IS/MND and Draft EIR, there are 
several other constraints to increasing marine imports of crude oil to the Refinery to 
satisfy the VIP’s increased demand, which indicate that the rail terminal is likely 
required in addition to, rather than to replace, vessel movements at its marine terminal.  
 

First, the Addendum to the VIP EIR states: 
 
The “BAAQMD proposes to impose approval conditions that place new limits on 
VIP ship and barge emissions and require monitoring and reporting throughput 
at the Main Benicia Crude Dock and at the Valero Coke Dock. These new limits 
on ship and barge emissions are at the emission levels that would occur with the 
VIP ship movements described … above. In the future, the new emission limits could 
constrain Valero’s current ability to choose between shipping and pipeline 
transport.”52,53  
 
Based on the crude oil receipts at the Refinery over the past years, summarized 

in Table 5 above, it appears that Valero’s concerns may have been validated as the 
company has not been able to realize the additional crude oil imports via ships it 
anticipated in the VIP EIR.  

 
Second, it is well known, that the Bay Area refineries’ marine terminals are near 

capacity and that production of California crude oils, which are delivered via pipeline, 
has been declining.54 The proposed WesPac Pittsburg Energy Infrastructure Project 
(“WesPac Project”) was specifically conceived to improve the energy infrastructure of 
crude oil deliveries to Bay Area refineries: 
 

The project is needed to provide energy infrastructure for local refineries to 
receive crude oil from sources outside of California to make up for declining oil 

51 VIP EIR Addendum, p. A-41. 
52 VIP EIR Addendum, p. A-41, emphasis added. 
53 BAAQMD Title V Permit Facility #B2626, April 30, 2013, contains combined emission limits for crude 
and gas oil receipts and petcoke exports for the Valero Refinery’s cargo carrier and dock. An additional 
grandfathered throughput limit exists for gasoline exports from the Crude/Product Dock (S-129) of 
9.39 million bbl/year over a consecutive 12-month period.  
54 WesPac Pittsburg Energy Infrastructure Project, October 2013; 
http://www.pittsburgterminalproject.com/WesPac%20Pittsburg%20Terminal%20Project%20for%20Pitts
burg%20Citizen%20Advisory%20Committee%2010-21-2013%20rev%206.pdf) (Exhibit 17) 
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production in California. Bay Area marine oil terminals and storage facilities are near 
capacity and many times ships need to wait in the Bay for a place to berth, adding to 
local air pollution and congestion in shipping lanes. This project will relieve 
some of that congestion, help reduce local air pollution and help stabilize the 
supply base of crude oil. Crude oil brought into the rail facility will reduce the 
amount of crude oil brought into the area by marine vessels and further reduce 
ship traffic.55 

Along with rail connections, the WesPac Project would be tied into two existing 
pipelines connecting with four East San Francisco Bay refineries (Valero Benicia, Shell 
Martinez, Tesoro Avon, and Phillips 66 Rodeo)56 and the WesPac Project Draft EIR 
specifically named the Valero Benicia Refinery as one of the four refineries that would 
potentially receive crude oil from the new facility.57 Figure 1 below shows how the 
WesPac Project would tie into existing pipelines to the Bay Area refineries.  

 

 
Figure 1: WesPac Project connections to East San Francisco Bay refineries 
(from: WesPac Pittsburg Energy Infrastructure Project, October 2013; see Exhibit 17) 

55 The Pittsburg Energy Infrastructure Project; 
http://www.pittsburgterminalproject.com/projectoverview.htm. (Exhibit 18) 
56 Richard Nemec, NGI’s Shale Daily, California Continues to Gear Up for More Oil-by-Rail, June 30, 
2014; http://www.naturalgasintel.com/articles/98872-california-continues-to-gear-up-for-more-oil-by-
rail. (Exhibit 19) 
57 City of Pittsburg, WesPac Pittsburg Energy Infrastructure Project, Recirculated Draft EIR, p. 2.0-43; 
http://www.ci.pittsburg.ca.us/Modules/ShowDocument.aspx?documentid=5674. (Exhibit 20)  
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 Figure 2 below summarizes currently proposed oil projects around the San 
Francisco Bay.  
 

 
Figure 2: Oil projects currently proposed in the Bay Area 

(from: http://safebenicia.org/wp-content/uploads/2014/07/Oil-Projects-Proposed.CBE-MAP.11.6.13.jpg. 
(Exhibit 21) 

 
 The WesPac Project, an oil transfer facility with combined 50,000 barrel/day rail 
and 192,000 barrel/day marine terminal capacity, would have relieved some the maxed 
out marine terminals at the Bay Area refineries, limiting crude oil deliveries. However, 
the WesPac Project has been substantially delayed as the City of Pittsburg determined 
that additional information will be required for a revision to the Recirculated 
Draft EIR58 and is unclear whether the facility will be built, at least in the foreseeable 
future. This leaves Bay Area refineries to find alternative cost-advantaged crude oil 
delivery options, at least in the short-term.  
 

Further, it appears that the Refinery’s marine terminal is at capacity and cannot 
receive more crude oil without compromising the Refinery’s capacity to export finished 
products (gasoline) from the terminal. Specifically, according to the Draft EIR, the 

58 City of Pittsburg, WesPac Pittsburg Energy Infrastructure Project; 
http://www.ci.pittsburg.ca.us/index.aspx?page=700. (Exhibit 22)  
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Refinery’s marine terminal received 264 ships over the three-year period 2010 through 
2012, or an annual average of 88 ships per year delivering about 85,000 bbl/day of 
crude oil on a three-year annual average59, an average of about 353,600 barrels per 
ship.60 Thus, at a typical discharge capacity of 22,707 bbl/hour61, a ship spends on 
average about 16 hours to discharge its load.62 In addition, the ship spends about 
6 hours per trip hotelling at the terminal without discharging and half an hour for 
maneuvering, mooring, and unmooring.63 Thus, the total time a ship delivering crude 
oil spends on average at the Refinery’s marine terminal is about 22 hours or almost a 
full day.64 Thus, the terminal is in service for receiving crude oil from marine vessels at 
about a quarter of the year.65  
 

Given that Valero’s marine terminal also receives crude oil by barge and 
functions as an export terminal for finished products, specifically for gasoline, it 
becomes clear that the terminal cannot accommodate much of an increase in crude oil 
imports and at the same time accommodate the company’s stated plans to increase 
export of gasoline via marine vessels in step with other West Coast refineries.66 (Valero, 
like Chevron, apparently cited lower-carbon fuel policies as drivers for increased 
product exports outside of U.S. borders.67) Refined-petroleum exports out of the West 
Coast, largely California and Alaska, have increased by 126 percent reaching 
465,000 barrels per day in July 2013.68 Thus, the Refinery’s marine terminal may have to 
yield some of the import capacity to enable Valero’s plans to increase exports of 
gasoline, which, while reducing marine vessel emissions from importing crude oil 
would not reduce total marine vessel movements or emissions.  
 
 Third, Valero’s plan to for substantial marine exports of finished products 
(gasoline) may severely restrict its ability to receive crude oil deliveries via ship. To 

59 (93,361,985 barrels/3 years)/(365 days/year) = 85,263 barrels per day.  
60 (93,361,985 barrels/3 years)/(264 ships/3 years) = 353,644 barrels/ship. 
61 Draft EIR, Appx. E.2, p. 3. 
62 (353,644/ship)/(22,707 bbl/hour) = 15.6 hours.  
63 Draft EIR, Appx. E.2, “Ocean Going Vessels Activity Data.” 
64 (15.6 hours discharge) + (0.5 hours maneuvering/mooring/unmooring) + (6 hours hotelling without 
discharge) = 22.1 hours.  
65 (88 ships/year)(22.1 hours/ship) = 81 days; (81 days/365 days) = 0.22. 
66 Amy Harder, National Journal, Amid Oil Boom, Petroleum Exports Surge, October 17, 2013; 
http://www.nationaljournal.com/new-energy-paradigm/amid-oil-boom-petroleum-exports-surge-
20131017.  
67 Ibid. 
68 Ibid. 
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facilitate these increased exports, specifically to non-domestic markets (South America), 
Valero submitted a bid to create a Foreign Trade Zone (“FTZ”) at the Benicia marine 
terminal. A Valero spokesman explained the motive for establishing a Foreign Trade 
Zone:  

 
“It is something that would help the refinery be more competitive,” Valero 
Energy Corp. spokesman Bill Day said. Day added that he is prohibited from 
releasing detailed information about the company’s business plans. But he said 
the move could “assist with exporting of finished fuels” to other countries, where 
demand is rising.69  

 
Valero’s bid to establish a Foreign Trade Zone was approved by the San 

Francisco Port Commission in December 201070 and the company’s subsequent bid to 
the U.S. Department of Commerce in January 201171 was approved in November 2011.72 
 

Thus, in addition to gaining better access to cost-advantaged crude oils, as 
explained in detail in the Fox IS/MND and Draft EIR Comments, additional drivers 
behind Valero’s plans to import crude oil via rail to take advantage of the Refinery’s 
currently underutilized refining capacity are likely the above-described lack of 
adequate marine terminal capacity for imports and exports; the restriction on crude oil 
imports due to the BAAQMD permit limits for the marine terminal; the postponement 
of the WesPac Project; and Valero’s plans to substantially increase its gasoline exports. 
Thus it is likely that the delivery of crude by rail would not displace or reduce marine 
vessel movements to and from the Refinery but instead the Rail Project would allow the 
Refinery to increase production and at the same time permit more exports from the 
marine terminal. Thus, the Draft EIR’s assumption of a reduction in marine vessels as 
“displaced baseline” is not supported.  

69 Tony Burchyns, Inside Bay Area News, Benicia’s Valero Refinery Seeks Free Trade Status, 
December 22, 2010; 
http://www.insidebayarea.com/news/ci_16923738http:/www.insidebayarea.com/news/ci_16923738. 
(Exhibit 24)  
70 Tony Burchyns, Vallejo Times-Herald, S.F. Port Commission Approves Valero’s Bid to Create a Trade 
Zone at its Benicia Refinery, December 24, 2010; http://www.timesheraldonline.com/news/ci_16935911. 
(Exhibit 25) 
71 U.S. Department of Commerce, Foreign-Trade Zones Board, Foreign Trade Zone 3-San Francisco, 
California; Application for Subzone; Valero Refining Company-California (Oil Refinery), Benicia, 
California, 76 FR 10329, February 24, 2011; http://www.gpo.gov/fdsys/pkg/FR-2011-02-24/pdf/2011-
4208.pdf. (Exhibit 26) 
72 U.S. Department of Commerce, Foreign-Trade Zones Board, Order No. 1797, Grant of Authority for 
Subzone Status, Valero Refining Company – California (Oil Refinery), Benicia, California, 76 FR 72675, 
November 25, 2011; https://federalregister.gov/a/2011-30315. (Exhibit 27) 
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B. The Draft EIR’s Exclusive Reliance on the BAAQMD’s Annual 
Significance Threshold Is Inadequate and Fails to Identify Significant 
Air Quality Impacts 

The BAAQMD established two sets of thresholds for assessing the significance of 
a project’s operational emissions: on a daily basis (in lbs/day) and on an annual basis 
(in tons/year).73 The step-by-step guidance provided by the BAAQMD’s CEQA 
Guidelines clearly illustrate the agency’s intent that both daily and annual thresholds be 
used to determine the significance of a project’s operational emissions: 

 
Step 2: Comparison of Unmitigated Emissions with Thresholds of Significance  
Sum the estimated emissions for area, mobile, and stationary sources (if any) for 
each pollutant as explained above and compare the total average daily and annual 
emissions of each criteria pollutant and their precursors with the thresholds of 
significance determined by the lead agency… 
 
Step 4: Comparison of Mitigated Emissions with Thresholds of Significance  
Compare the total average daily and annual amounts of mitigated criteria air pollutants 
and precursors with the project thresholds.74  
 
Yet, despite this explicit guidance, the Draft EIR provides emission estimates 

only on an annual basis, ignoring significant impacts the Project may have on a short-
term basis. The short-term emissions here are the most critical to evaluate as the Project 
would significantly increase both NOx and ROG emissions, which are ozone 
precursors. The State and federal ozone ambient air quality standards for ozone are 
based on an 8-hour average. Thus, short-term emission increases are much more 
important than long-term, annual averages. 
 

As discussed in Comment IV.A.3, the Valero marine terminal currently receives 
about 88 crude oil deliveries via marine vessel per year. Based on information provided 
by the Draft EIR, Appx. E.2, the total roundtrip time for marine vessels (from and to the 
Pilot Sea Buoy to the marine terminal, maneuvering/mooring/unmooring, hotelling 
without discharge, and hotelling with discharge at the marine terminal) can be 
calculated at about thirty hours.75 Thus, crude oil ship movements from and out to the 
Pilot Sea Buoy occur on about 2,612 hours of the year or about 109 days of the year. 
Thus, there are 256 days of the year when no marine vessel deliveries of crude oil occur 

73 BAAQMD, Proposed Air Quality CEQA Thresholds of Significance, May 3, 2010; 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/Summary_Table_Prop
osed_BAAQMD_CEQA_Thresholds_May_3_2010.ashx?la=en. (Exhibit 28) 
74 BAAQMD 2012 CEQA Guidelines, p. 4-3, emphasis added. 
75 (Maneuvering/Mooring/Unmooring + hotelling without discharge + hotelling with discharge = 
22.1 hours) + (Slow Cruise/Maneuvering: 0.56 hours) + (Slow Cruise 2: 2.60 hours) + (Slow Cruise 1: 
4.42 hours) = 29.86 hours.  
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within the SFBAAB. On those days, marine vessel emissions would be zero. (While 
there may be overlap of vessels moving through the Bay, this would only further 
increase the number of days when no emissions occur.) On these days, increases in 
emissions from other operational sources, such as fugitives and tanks, would not be 
offset, resulting in significant impacts. 

 
Table 6 below summarizes Project daily operational emissions for those days 

when no marine vessel emissions would occur within the San Francisco Bay Area Air 
Basin. Table 6 incorporates increases in fugitive ROG emissions from storage tanks and 
rail cars from the Fox Draft EIR Comments. All other emission estimates are based on 
the Draft EIR’s annual emission estimates divided by 365 days and tons converted to 
pounds to arrive at daily emission estimates in pounds per day.  

 
Table 6 below summarizes Project daily operational emissions for those days 

when no marine vessel emissions would occur within the SFBAAB. Table 6 incorporates 
increases in fugitive ROG emissions from storage tanks and rail cars from the Fox Draft 
EIR Comments. All other emission estimates are based on the Draft EIR’s annual 
emission estimates divided by 365 days and tons converted to pounds to arrive at daily 
emission estimates in pounds per day.  

 
Table 6: Significance of daily net operational emissions within the SFBAB  

on days without crude oil deliveries via marine vessels  

 ROG NOx PM10 PM2.5 
Source (lbs/day) (lbs/day) (lbs/day) (lbs/day) 
Unloading rack and pipeline fugitive components 10.3 - - - 
Tank fugitive emissions* 64.6 - - - 
Locomotives 9.3 181.0 4.5 4.4 
Marine vessels 0 0 0 0 
Total net emissions 84.2 181.0 4.5 4.4 
BAAQMD significance thresholds 54 54 82 82 
Significant? YES YES no no 

* From Fox Draft EIR Comments. 
 
Table 6 demonstrates that total ROG and NOx emissions on days without marine 

crude oil deliveries would by far exceed the BAAQMD’s daily significance thresholds 
and would substantially worsen the air quality in the BAAQMD and in other air basins 
affected by pollutant transport, as discussed in Comment IV.A.C. This is of particular 
concern during the ozone season as several affected areas within the three air basins are 
in nonattainment. The increase in ROG and NOx, ozone precursors, may result in or 
contribute to existing violations of federal and State ozone ambient air quality 
standards. This a new significant impact that the Draft EIR fails to identify.  

 
Table 6 demonstrates that total ROG and NOx emissions on days without marine 

crude oil deliveries would by far exceed the BAAQMD’s daily significance thresholds 
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and would substantially worsen the air quality in the BAAQMD and in other air basins 
affected by pollutant transport, as discussed in Comment IV.A.C. This is of particular 
concern during the ozone season as several affected areas within the three air basins are 
in nonattainment. The increase in ROG and NOx, ozone precursors, may result in or 
contribute to existing violations of federal and State ozone ambient air quality 
standards. This a new significant impact that the Draft EIR fails to identify.  

C. The Draft EIR’s Impact Assessment Based on Air District Jurisdictional 
Boundaries Is Arbitrary and Fails to Adequately Address the Project’s 
Impacts on Air Quality 

The Draft EIR analyzed air quality impacts separately for the four air districts 
through whose jurisdiction locomotives are assumed to travel, shown in Figure 3 below 
(outlined in red). The affected counties within these air districts are Solano County 
whose western portion is under the jurisdiction of the BAAQMD with the eastern 
portion being under the YSAQMD’s jurisdiction; Yolo County, under the jurisdiction of 
the YSAQMD; Sacramento County under the jurisdiction of the SMAQMD; and Placer 
County under the jurisdiction of the PCAPCD. 

 

Figure 3: Air basins affected by the Project 
(from: http://www.arb.ca.gov/ei/maps/basins/absfmap.htm (SFBAAB), 

http://www.arb.ca.gov/ei/maps/basins/absfmap.htm (SVAB), and 
http://www.arb.ca.gov/ei/maps/basins/abmcmap.htm (MCAB); maps not to scale) 

However, it is well known that pollutants don’t stay put where they are emitted 
due to winds and other atmospheric phenomena. Pollutants generated in one air basin 
do not necessarily stay in that basin but rather are transported under certain weather 
conditions from one air basin to another (referred to as “interbasin transport”). Thus, 
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pollutants generated in one basin can contribute to air pollution in adjacent basins.76 
Interbasin transport among the three adjacent air basins that would be impacted by the 
Project is known to impact ozone and particulate matter concentrations, as illustrated in 
Figure 4 below. 77  

 
Figure 4: Interbasin Transport of Pollutants 

 (from: CARB 2001 Ozone Transport Review, op. cit.) 
 
 The CARB and others have conducted numerous technical assessments of 

transport relationships between air basins in California.78 These studies demonstrate 
that the Mountain Counties Air Basin violates ozone standards due to transport of 
pollutants from the Sacramento Valley Air Basin, the San Joaquin Valley Air Basin and 
the San Francisco Bay Area Air Basin. Air quality in the broader Sacramento Area is 
impacted by transport from the San Francisco Bay Area and, infrequently, from the San 
Joaquin Valley. On some days when the state standards for ozone are violated, the 
Sacramento area is impacted by transport of pollutants from the Bay Area. This occurs 
when there is a slight to moderate delta breeze in the morning which can carry 
commute hour emissions into the Sacramento area to mix with local emissions and react 
with the summer sun to produce ozone.  

 
77 CARB, Ozone Transport: 2001 Review, April 2001 (hereafter “CARB 2001 Ozone Transport Review”); 
http://www.arb.ca.gov/aqd/transport/summary/transportsummary.doc. (Exhibit 29) 
78 See, for example, CARB 2001 Ozone Transport Review, op. cit.; and BAAQMD, Characterization of 
Inter-Basin PM and Ozone Transport for the Bay Area, March 2010; 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/Research%20and%20Modelin
g/PM%20and%20ozone%20transport%20cluster%20analysis%20report.ashx. (Exhibit 30) 
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Because the three air basins through which Project trains would pass are 

interconnected by weather patterns, resulting in interbasin pollutant transport, the 
impact of the Project also should be evaluated cumulatively, for the entire impacted 
area, rather than piecemealed in the fashion analyzed in the Draft EIR. Further, CEQA 
is statewide statute, not a basin-by-basin statute, requiring that regional impacts be 
evaluated. 
 

Thus, I aggregated daily emissions from the entire impacted area. The results of 
my analysis are summarized in Table 7 below for days when no marine vessels call at 
the Valero marine terminal. The table also incorporates fugitive emissions of ROG from 
storage tanks as calculated in the Fox Draft EIR Comments. For daily significance 
thresholds, I selected the most stringent for each pollutant from among the thresholds 
established by the four affected air districts. However, this selection would not affect 
the results, which remain highly significant, regardless of which set of thresholds is 
selected. 

 
Table 7: Total daily emissions in all three affected air basins  

on days without crude oil deliveries via marine vessels 

 ROG NOx PM10 PM2.5 
Source (lbs/day) (lbs/day) (lbs/day) (lbs/day) 
Unloading rack/fugitives 10.3 - - - 
Tank emissions* 64.6 - - - 
Locomotives     

BAAQMD 9.3 181.0 4.6 4.4 
YSAQMD 8.1 170.7 4.6 4.4 
SMAQMD 3.9 82.7 2.2 2.1 
PCAPCD 3.4 57.9 1.3 1.3 

Total Locomotives 24.7 492.3 12.7 12.2 
Total Operational Emissions 99.6 492.3 12.7 12.2 
Displaced Marine Emissions 0 0 0 0 
Net Emissions 99.6 492.3 12.7 12.2 
Significance Threshold 54 54 82 82 
Significant? YES YES no no 
* Fox Draft EIR Comments 

 
Table 7 shows that both ROG and NOx emissions are highly significant for the 

entire affected area, covering the three impacted air basins and the four air districts that 
serve them on days when no marine vessels call. The daily ROG emissions exceed the 
significance threshold of 54 lbs/day by a factor of almost two79 and the daily NOx 
emissions exceed the significance threshold of 54 lbs/day by a factor of almost nine.80 

79 ROG: (99.6 lbs/day)/(54 lbs/day) = 1.81.  
80 NOx: (482.3 lbs/day)/(54 lbs/day) = 8.91. 
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D. The Draft EIR Fails to Require Mitigation to Reduce Significant 
Operational Impacts on Air Quality 

 The Draft EIR itself concluded that the increase in NOx emissions from 
locomotives passing through the YSAQMD (annual) and the SMAQMD (daily) were 
significant.81 However, the Draft EIR declines to mitigate these significant impacts, 
arguing that the City has no jurisdiction to impose emission controls on locomotives. 
Instead, the Draft EIR concludes, these impacts are “significant and unavoidable.”82 
 
 Setting aside the legal issue of jurisdiction, the City has at least three 
non-jurisdictional options to mitigate the significant ROG and NOx emissions. First, 
it can deny the Project. Second, it can require that Valero install ROG and NOx controls 
at its Benicia Refinery. Third, it can require Valero to enter into Voluntary Emission 
Reduction Agreements (“VERAs”) with air districts in adjacent air basins affected by 
ozone transport. 

1. The Unmitigated Project Should Be Denied

Most of the affected area currently violates California’s 8-hour ozone ambient air 
quality standard as shown in Figure 5 (nonattainment areas are crosshatched).  
 

 
Figure 5: 2013 area designations for State ambient air quality standards for ozone 

(from: http://www.arb.ca.gov/desig/adm/2013/state_o3.pdf (Exhibit 31)  

81 Draft EIR, Table 4.1-6. 
82 Draft EIR, p. 4.1-20. 
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Most of the population in the affected air basins currently live in areas that also 
violate the federal 8-hour ozone ambient air quality standard. Figure 6.  
 

  
Figure 6: 2013 area designations for federal 8-hour ambient air quality standard for ozone 

(from: http://www.arb.ca.gov/desig/adm/2013/fed_o3.pdf (Exhibit 32) 

Both ROG and NOx are converted into ozone in the atmosphere. Thus, the 
increase in Project emissions from locomotives and Refinery sources (tanks, fugitive, 
leaking rail cars) will increase ozone concentrations, aggravating existing exceedances 
of ozone standards, set to protect public health. The short-term increase in emissions are 
very large, close to twice the daily ROG significance threshold and almost nine times 
higher than the daily NOx significance threshold. These short-term increases are highly 
significant as the State and Federal ozone standards are based on 8-hour averages, set to 
protect public health. Exceedances translate directly into adverse health impacts in the 
affected population. Further, these unmitigated increases will interfere with the affected 
air basins’ ability to comply with State Implementation Plans, designed to bring the 
basins into compliance with standards. 
 
 These are serious impacts with serious consequences that should result in denial 
of the Project if these impacts are not mitigated. 
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2. ROG and NOx Emission Increases Can Be Mitigated By Reducing Emissions 
from the Valero Refinery 

The control of NOx (and ROG) at the Valero Refinery would mitigate significant 
impacts from locomotives in adjacent air districts as it is well known that ozone 
precursors generated in one air basin form ozone in other adjacent basins. (See Figure 4.) 
 
 NOx Emissions 
 

The Valero Refinery is a major source of NOx emissions. Emission inventory data 
provided by the BAAQMD indicates that it emitted 10,297 lbs/day of NOx in 2011, 
5,642 lbs/day of NOx in 2012, and 6,504 lbs/day of NOx in 2013. Most of these 
emissions arise from burning refinery fuel gas in various heaters and boilers.83 The 
increase in NOx emissions from locomotives could be reduced to less than daily and 
annual NOx significance thresholds by installing updated low or ultra-low NOx 
burners and/or selective catalytic reduction (“SCR”) on one or more combustion 
sources. 

 
SCR has been widely used to control NOx emissions from refinery heaters and 

boilers and is frequently required in federal Consent Decrees settling New Source 
Review issues. The combination of low-NOx burner technology and SCR has been 
demonstrated to achieve very low emissions of NOx in refinery applications. In the 
South Coast Air Quality Management District (“SCAQMD”), a large refinery heater, 
operational since 1995, is equipped with low-NOx burners and an SCR84 Source tests 
have verified NOx emissions of 7 parts per million (“ppm”) or less.85 Large and small 
process heaters have also been demonstrated in the SCAQMD to achieve NOx 
emissions in the 5 to 9 ppm range using low-NOx burners and SCR.86,87 Installation of 

83 Source: BAAQMD Emissions Inventory Data, downloaded from EmitLook, transmitted from 
BAAQMD to NRDC via Public Records Request on August 28, 2014 for years 2011 through 2013 and to 
the International Council on Clean Transportation on September 30th, 2011 for the year 2010. (Exhibit 33) 
84 SCAQMD, AQMD BACT Determinations, Equipment Category Heater - Refinery, Application 
No. 326118, TOSCO Refining Company; http://www.aqmd.gov/docs/default-source/bact/laer-bact-
determinations/aqmd-laer-bact/heater-refinery-an-326118-tosco.doc?sfvrsn=2. (Exhibit 34)  
85 Ibid. 
86 CARB, Best Available Control Technology Determination Data Submitted to the California Air 
Pollution Control Officers Association BACT Clearinghouse, CENCO Refining Company, A/C # 352869, 
50 MMBtu/hr Tulsa Heaters Inc. Process Heater, John Zink Low-NOx Burners with SCR, January 2001; 
http://www.arb.ca.gov/bact/bact2to3.htm. (Exhibit 35)  
87 SCAQMD, AQMD BACT Determinations, Equipment Category Heater - Refinery, Application No., 
337979, Air Products and Chemicals, Inc., 764 MMBtu/hr Kinetics Technology International Process 
Heater, John Zink Low-NOx burners and SCR, June 1999; http://www.aqmd.gov/docs/default-
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SCR plus low NOx burners plus flue gas recirculation (“FGR”) or installation of ultra-
low-NOx burners plus FGR has been determined to be a typical technology for control 
for NOx emissions from refinery boilers by the BAAQMD.88  

 
ROG Emissions 
 
A substantial portion (42 percent89) of the increase in ROG emissions from the 

Project is due to sources at the Refinery itself and its adjacent tank farm, owned by 
Nustar – fugitive equipment leaks from the new loading rack and fugitive emissions 
from storage tanks. These emissions can be mitigated at the source. Fugitive emissions 
can be reduced by installing of state-of-the-art leakless or low-leak fugitive components 
such as valves, pumps, connectors, etc. throughout the Refinery. Storage tank fugitive 
emissions can be mitigated by installing geodesic domes on the currently uncovered 
external floating roof tanks that would store the imported crude oil. The increase in 
ROG emissions due to the Project can be mitigated by installing geodesic domes on 
additional, non-Project storage tanks, such as floating roof tanks used to store gasoline. 

 
ROG and NOx Emissions 
 
In addition, Refinery emissions of ROG and NOx can be reduced by dock 

electrification of the marine terminal, as recently recommended by the BAAQMD in its 
comments on the Recirculated Draft EIR for proposed WesPac Pittsburg Energy 
Infrastructure Project: 

 
Staff supports the inclusion of Mitigation Measure AQ-3 which requires NOx 
and ROG emissions from operational activities to be fully offset. However, staff 
recommends that the City require the project proponent to seek emission 
reductions on-site prior to purchasing emission reduction credits. This could 
include dock electrification of the marine terminal to further reduce emissions 
from ships running auxiliary engines for power generation. This would also 
service to reduce PM2.5 concentrations and TAC [toxic air contaminant] 
exposure to nearby sensitive receptors.90 

 
 This mitigation measure is equally feasible for the Project.  

source/bact/laer-bact-determinations/aqmd-laer-bact/heater-refinery-an-337979-air-
products.doc?sfvrsn=2. (Exhibit 36)  
88 BAAQMD, Best Available Control Technology (BACT) Guideline, August 4, 2010; 
http://www.baaqmd.gov/~/media/Files/Engineering/BACT%20TBACT%20Workshop/Combustion/
94-3-1.ashx. (Exhibit 37)  
89 (10.3 lbs/day+64.6 lbs/day)/(178.5lbs/day) = 0.42.  
90 Letter Roggencamp to Pollot, op. cit. Exhibit 14. 
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3. ROG and NOx Emissions Can Be Reduced by Requiring Valero to Enter into 
Voluntary Emission Reduction Agreements with the Air Districts 

The City can require Valero to enter into a so-called Voluntary Emission 
Reduction Agreement (“VERA”) with the affected air districts. This offsite measure has 
been required, for example, for the Hydrogen Energy California Project, a proposed 
power generation and fertilizer production facility in the San Joaquin Valley which has 
entered into a VERA with the San Joaquin Valley Air Pollution Control District 
(“SJVAPCD”) for about $1.2 million to mitigate 16.7 tons/year of NOx emissions.91 The 
funding provided under the VERA was required by the SJVAPCD to satisfy CEQA 
mitigation requirements and will support the air district’s Emission Reduction Incentive 
Program which, for example, provides assistance to replace older agricultural 
equipment. A similar requirement could be developed with assistance from the air 
districts to address emission reductions from mobile and/or stationary pollution 
sources in the affected air basins.  

V. The Draft EIR’s Health Risk Assessments Are Unsupported and Substantially 
Flawed 

The Draft EIR presents health risk assessment results for maximum cancer, acute 
and chronic non-cancer risks, and PM2.5 concentrations for Project impacts in 
Table 4.1-9 for the SFVAAB and Table 4.1-10 for the SVAB and for cumulative impacts 
in Table 5-2 for near the Refinery and Table 5-3 for the maximum exposed individual 
receptor (“MEIR”) in Fairfield. The Draft finds that all results are below the applicable 
project-level and cumulative significance thresholds and, therefore, are less than 
significant.92  

91 SJVAPCD, Hydrogen Energy California Power Plant Project, Mitigation Agreement 20130092 and 
Voluntary Emission Reduction Agreement 20130026; available at 
http://www.energy.ca.gov/sitingcases/hydrogen_energy/documents/others/2013-04-
26_SJVUAPCD_Mitigation_Agreement_TN-70496.pdf. (Exhibit 38) 
92 Draft EIR, p. 4.1-25.  
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A. Most Health Risk Assessment Results Are Not Supported by 
Modeling Files 

The Natural Resources Defense Council (“NRDC”) requested all modeling files 
supporting the results of the health risk assessments presented in the Draft EIR. The 
compact disc received by the NRDC contained:  

 
– Meteorological files and wind roses for the Suisun Sewage Treatment Plant, 

adjacent to Fairfield; the Sacramento Executive Airport; and the BAAQMD 
meteorological data from the “Valero Admin” meteorological site; 
 

– Input and output files for PM2.5 concentrations, cancer risk and acute and 
chronic health risk for Dixon, Placer, Sacramento and PM2.5 concentrations 
for the Refinery.  

 
Missing are all files supporting the cancer risk and acute and chronic health risk 

for the Refinery presented in the Draft EIR, Table 4.19, for the maximum exposed 
worker (“MEIW”) and maximum sensitive receptor (“MSR”). These locations are 
affected by both diesel particulate matter emissions from locomotives as well as toxic 
air contaminant (“TAC”) emissions from fugitive equipment leaks. The NRDC 
requested these missing files on September 10, 2014; on Monday, September 15, 2013 
the City indicated that it did not have a copy of these files and that according to the 
Applicant these files were submitted on a compact disc to the BAAQMD.93 Thus, the 
Draft EIR’s findings for these receptors are unsupported.  

B. The Draft EIR’s Dispersion Modeling Is Flawed  

The following comments were prepared with assistance from experienced air 
dispersion modelers Lindsey Sears94, Camille Sears95, and Dan Hernandez.96 

1. Use of Superseded Dispersion Model (ISCST3 vs. AERMOD) 

The Draft EIR’s health risk assessments rely on modeling atmospheric 
concentrations of pollutants with a dispersion model developed by the USEPA, the 

93 Email exchanges between Diane Bailey, NRDC, and Amy Million, City of Benicia, Re: HRA Supporting 
Files, September 10, 2014 through September 15, 2014. (Exhibit 39)  
94 Phone conversation with Lindsey Sears, September 10, 2014.  
95 Phone conversation with Camille Sears, September 10, 2014.  
96 Phone conversation with Dan Hernandez, MPH, September 10, 2014. 
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Industrial Source Complex Short Term Version 3 (“ISCST3”)97. This model has been 
superseded by a new model, the American Meteorological Society/USEPA Regulatory 
Model with Plume Rise Model Enhancements (“AERMOD), which was formally 
proposed as replacement for ISCST3 in 2000 and was adopted by USEPA as the 
preferred model in November 2005.98 AERMOD allows for more sophisticated and 
detailed dispersion modeling than ISCST3, including the choice of surface 
characteristics (ISCST3: two options, i.e., urban or rural; AERMOD: selection of a variety 
of conditions); meteorological data (ISCST3: six discrete stability classes only; 
AERMOD: profiles for wind, temperature and vertical and horizontal turbulence); and 
many other input parameters. Overall, there is more confidence in the accuracy of 
AERMOD results.99 The BAAQMD has prepared guidance for using AERMOD.100 
AERMOD is also the recommended model of use in CARB’s Health Risk Assessment 
Guidance for Rail Yard and Intermodal Facilities.101 The Draft EIR provides no justification 
for using the outdated ISCST3 model.  

2. Use of Outdated Meteorological Data 

The USEPA recommends using the most recent five years of meteorological data 
for conducting air dispersion modeling102; for the Project, this five-year time period is 
2009 through 2013. The Draft EIR’s relies on the following three sets of meteorological 
data for the three of the four locations for which it conducted dispersion modeling:  

 

97 Draft EIR, p. 4.1-25. 
98 EPA, 40 CFR Part 51 Revision to the Guideline on Air Quality Models: Adoption of a Preferred General 
Purpose (Flat and Complex Terrain) Dispersion Model and Other Revisions; Final Rule, 70 FR 216, 
November 9, 2005 (hereafter “EPA Appx. W”); 
http://www.epa.gov/ttn/scram/guidance/guide/appw_05.pdf. (Exhibit 40)  
99 Khanh T. Tran, Applied Modeling Inc., Comparative Use of ISCST3, ISC-PRIME and AERMOD in Air 
Toxics Risk Assessment; http://www.vnbaolut.com/ami/acecomp.pdf. (Exhibit 41) 
100 See, for example, Kenneth J. Craig, Garnet B. Erdakos, Stephen B. Reid, Sonoma Technology, Inc., 
Technical Memorandum, to Saffet Tanrikulu, BAAQMD, Re: Documentation of AERMET Processing 
Procedures (Contract # 2012-095), STI-912032-5565-TM, December 21, 2012; 
ftp://ftp.baaqmd.gov/incoming/pub/sti/912032_AERMETProcessing_Dec2012.pdf. (Exhibit 42)  
101 CARB, ARB Health Risk Assessment Guidance for Rail Yard and Intermodal Facilities, September 
2006, p. 5; http://www.arb.ca.gov/railyard/hra/1107hra_guideline.pdf. (Exhibit 43)  
102 EPA Appx. W, op. cit. 
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– For Benicia, five years of “BAAQMD meteorological data from the “Valero 
Admin” meteorological site”103 with 300 meter mixing heights for years 2000 
through 2003 and 2005; the year 2004 is missing.104 (File “VAA_ALLYR.ASC”) 

– For Fairfield, a five-year meteorological dataset from the Suisun Sewage 
Treatment Plant, adjacent to Fairfield105, with 300 meters mixing heights for 
2001 through 2005.106 (File “SUS013RA-1_5.ASC”) 

– For Sacramento, a five-year meteorological data from the Sacramento 
Executive Airport107 with 300 meters mixing heights for 1985 through 1989. 
(File “SAC85_89.ASC”)  

 
Thus, none of these three meteorological data sets comply with the USEPA’s 

explicit guidance to use the most recent five years of available data for dispersion 
modeling. Datasets for 2009 through 2013 are readily available from the respective air 
district and should have been used in conjunction with AERMOD dispersion 
modeling.108  

3. Use of Incorrect Dispersion Coefficient for Fairfield Health Risk Assessment  

The Draft EIR’s ISCST3 modeling files for assessing health risks from locomotive 
diesel particulate matter emissions for residents in the City of Fairfield specify the 
dispersion coefficient as “rural.” According to USEPA modeling guidance, if more than 
50 percent of an area within a three-kilometer radius of the emission source is classified 
as rural, then rural dispersion coefficients are to be used in the dispersion modeling 
analysis. Conversely, if more than 50 percent of the area is urban, urban dispersion 
coefficients are to be used for modeling.109 The area within a three-kilometer radius of 
the rail tracks in Fairfield shows more than 60 percent impervious surfaces and should 
therefore be classified as “urban.”110  

103 Draft EIR, p. 4.1-24; Appx. D to Appx. E.4, p. 3; and Appx. E.6, p. 2.  
104 Personal communication with Camille Sears, September 10, 2014.  
105 Draft EIR, p. 4.1-25; Appx. E.6, p. 3.  
106 Personal communication with Camille Sears, September 10, 2014.  
107 Draft EIR, p. 4.1-26, Appx. E.6, p. 3.  
108 Personal communication with Camille Sears, September 10, 2014. 
109 EPA Appendix W, op. cit., Section 7.2.3.  
110 Phone conversation with Lindsey Sears, September 10, 2014.  
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C. Health Risks Due to Fugitive Component TAC Emissions at the 
Refinery Are Underestimated 

This comment summarizes information discussed in more detail in the Fox 
IS/MND and Draft EIR Comments to provide a clear picture of the various 
shortcomings of the Draft EIR’s health risk assessments in one place.  

 
According to Dr. Fox as well as the Goodman IS/MND Comments, the Project 

will likely receive, store and process cost-advantaged heavy sour Canadian tar sands 
(as Dilbits) and light sweet crudes likely originating from the Bakken oil fields. The 
Draft EIR failed include any emissions from the change in physical and chemical 
properties of the crudes that would be stored in the Project’s six storage tanks. Dr. Fox 
estimated increase in tank breathing losses emissions to be at least64.6 lbs/day and 
11.79 tons/year of ROG. Dr. Fox also identified several other sources of emissions from 
these tanks that she did not quantify. Because these fugitive emissions also contain 
TACs, TAC emissions for the Draft EIR’s health risk assessment were underestimated as 
the Draft EIR only included TAC emissions from fugitive components, valves, pumps, 
flanges, which are a tiny fraction of the total potential ROG emissions.  

 
Further, the Fox Draft EIR Comments criticized the Draft EIR’s failure to 

adequately quantify TAC emissions for fugitive emissions from these crude oils by 
relying on a “default speciation profile” for crude oil from the EPA’s TANKS 4.09d 
program. The Fox Draft EIR comments provide a comparison of the weight percentage 
of five TACs in the default crude oil relied upon by the Draft EIR and the maximum 
weight percentage for these TACs from a number of Material Safety Data Sheets 
(“MSDS”) recently submitted in the context of other applications to import cost-
advantaged North American crudes. The values in Table 8 are excerpted from the Fox 
Draft EIR Comments.  

 
Table 8: Weight percentages of TAC components in crude oil relied upon by Draft EIR 

compared to reported maxima in MSDSs for Bakken crude oils 

  Weight Percent  
 A B  

TAC 

Default 
Crude 

Draft EIR 

Maximum 
from 

MSDS 

 
Difference 

(B/A) 
Benzene 0.6 7  11.7  
Ethyl Benzene 0.4 7  17.5  
Hexane 0.4 11  27.5  
Toluene 1.0 7  7.0  
Xylenes 1.4 7  5.0  

A Draft EIR, Appx. E.4, Table 3-5; B Fox Draft EIR Comments 
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As shown, the Draft EIR’s emission estimates for TACs based on the default 
crude oil underestimate emissions by factors ranging from 5 to almost 28. Thus, the 
Draft EIR’s TAC emissions are substantially underestimated.  

D. Health Risk Assessments Do Not Account for Fugitive TACs from 
Rail Cars 

In summer, it can be over a hundred degrees Fahrenheit in the Central Valley. 
This leads to fugitive losses from the rail cars through pressure relief valves while in 
transit or parked at the Roseville Railyard or the Valero Refinery proposed Railyard. 
The Draft EIR makes no mention of fugitive emissions from railcars. Fugitive TAC 
emissions from railcars should be estimated and included the health risk assessments 
for the Project (as well as in the operational emission estimates for ROGs).  

E. Rail Emission Impacts beyond the Roseville Yard to the East 

The Draft EIR provides a health risk assessment for locomotive diesel particulate 
matter emissions for receptors near Union Pacific’s J.R. Davis Yard in Roseville 
(“Roseville Yard”) in western Placer County but dismisses analyzing potential impacts 
beyond the Roseville Yard as “indirect and difficult to predict given the speculative 
nature of the exact rail routes that would be used to transport the crude oil” to the 
Roseville Yard.111  

 
There are only so many likely routes from the Canadian tar sands fields and the 

Bakken oil fields connecting to the Roseville Yard. These include two routes over the 
Sierra Nevada: the Modoc Line route over Donner Pass in eastern Placer County past 
the City of Truckee to Reno and via the Feather River Corridor via Winnemucca to 
Reno. The route to Canada would likely go along the I-5 corridor.  

 

111 Draft EIR, p. 4.1-12.  
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Figure 6: Union Pacific Rail Road Lines 
(from: Bay Crossings, June 5, 2014; http://www.baycrossings.com/Archives/2004/05_June/Map.jpg)  
 
The communities along routes through the Sierra Nevada are subject to the 

highest emissions of carcinogenic diesel particulate matter emissions due to the 
locomotives operating at maximum load while navigating the switch-backs up and 
down the steep slopes of the Sierra Nevada. The Draft EIR should be revised to include 
a health risk assessment for communities along any of these potential routes. When 
preparing such a risk assessment, care must be taken to use emission factors 
appropriate to mountainous areas rather than the generic nationwide annual average 
factors used by the Draft EIR for estimating health risks elsewhere.  

F. The Draft EIR Fails to Provide a Health Risk Assessment for Toxic Air 
Contaminant Emissions during Construction 

The BAAQMD recommends that lead agencies assess the incremental toxic air 
contaminant (“TAC”) exposure risk to all sensitive receptors to determine the 
maximum exposure for the Project. The Draft EIR’s analysis of TAC emissions from 
construction consists of the following paragraph:  
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Construction of the Project would generate diesel particulate matter (DPM), 
which is considered to be a TAC, from the use of diesel off-road equipment. For 
short-term construction emissions, the BAAQMD recommends that construction 
health risks be evaluated if there are sensitive receptors located within 1,000 feet 
of the construction site. All project-related construction sources would be 
temporary (i.e., 25 weeks) and would be over 2,000 feet from the nearest sensitive 
land uses, which are residences off Lansing Circle. Therefore, Project 
construction would not result in a significant health risk. 
 
The Draft EIR appears to misinterpret the zone of influence, which is specified as 

a 1000-foot radius from the fence line of a source or receptor, in the BAAQMD’s 
summary table of CEQA thresholds of significance112 as guidance that no modeling 
must be performed should there be no receptors within 1000 feet of the source. This 
interpretation is incorrect. This zone of influence, or project radius, is described by the 
BAAQMD as follows: 

 
For assessing community risks and hazards, the District recommends that a 
region around the proposed project be defined by a project radius for assessing 
potential impacts on new receptors and cumulative impacts of new sources. 
More specifically, a 1,000 foot radius is generally recommended around the 
project property boundary to identify existing sources that may individually or 
cumulatively impact new receptors and to identify existing sources that may 
contribute to the cumulative impact of new sources.113 
 
Thus, the 1000 foot radius is intended only for identifying existing sources within 

and around a project property boundary, not as a zone within which health risk 
assessments must be performed, as interpreted by the Draft EIR. Instead, for 
determining the health risks of new sources, the BAAQMD recommends the following 
thresholds for individual project impacts: 

 
Compliance with qualified community risk reduction plan 

OR 
To the nearest receptor (resident) regardless of distance: 

Increased Cancer Risk >10 in a million 
Increased Chronic and Acute Hazard Index >1.0 
Ambient PM2.5 concentration increase >0.3 μg/m3 114 

112 BAAQMD, Proposed Air Quality CEQA Thresholds of Significance, May 3, 2010. (Exhibit 28).  
113 BAAQMD, Recommended Methods for Screening and Modeling Local Risks and Hazards, Version 2.0, 
May 2011, p. 12; 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20Modeli
ng%20Approach.ashx. (Exhibit 44) 
114 Ibid, p. 6, emphasis added. 
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The BAAQMD clarifies the applicability of these thresholds as follows: 
 
For assessing the project alone impacts of a new source or new sources, no 
project radius is recommended. In this case, the location of maximum risk, 
hazard, and PM2.5 concentration affecting a receptor should be identified.115 

 
The thresholds for local risks and hazards from TAC and PM2.5 are intended to 
apply to all sources of emissions, including both permitted stationary sources 
and on- and off-road mobile sources, such as sources related to construction, busy 
roadways, or freight movements.116  
 
Thus, unless compliance with a qualified community risk reduction plan can be 

demonstrated, modeling of construction TAC emissions must be performed in order to 
determine health risks for the nearest receptor regardless of distance. As discussed before, 
clouds of soot from construction equipment can travel for long distances affect heavily 
populated areas. The risks to these receptors must be determined in a health risk 
assessment.  

 
As discussed in Comment III.A.3, lagging emission standards have kept very old 

equipment with very high emissions in operation. Construction equipment has been 
identified as one of the largest sources of toxic diesel particulate matter (soot) pollution 
in California.117 Clouds of soot emitted with the exhaust from construction equipment 
can travel downwind for miles, then drift into heavily populated areas.  

 
An analysis by the Union of Concerned Scientists found that air pollution from 

construction equipment is already taking a staggering toll on the health and economic 
well-being of Californians. In the San Francisco Bay Area Air Basin, 2005 estimates for 
health and economic damage from construction equipment emissions include 
154 premature deaths, 117 hospitalizations for respiratory and cardio-vascular disease, 
more than 3400 incidences of asthma attacks, acute bronchitis, and other lower 
respiratory symptoms, almost 26,000 days of lost work, more than 333,000 school 
absences, and more than one and a half million restricted activity days. This loss of life 
and productivity cost Bay Area residents more than 1.2 million dollars.118 These 
estimates are conservative because they do not include emissions from a large number 
of smaller construction projects (residential and commercial and projects smaller than 

115 Ibid, p. 13. 
116 Ibid, emphasis added.  
117 Union of Concerned Scientists, op. cit. 
118 Union of Concerned Scientists, op. cit., p. 14. 
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one acre in size and because multi-story buildings were treated as one-story buildings). 
Further, John Hakel, Vice President of the Associated General Contractors, an 
organization representing construction equipment fleet owners and general contractors, 
indicated that the analysis appeared to underestimate the sheer volume of construction 
equipment in use.119  

 
The area around Benicia has been identified as one of the areas with very high 

risks from construction equipment, as shown in Figure 7 below. 
 

 
Figure 7: Construction pollution risk in the San Francisco Bay Area Air Basin 

(from: Union of Concerned Scientists, op. cit., p. 15)  

119 Los Angeles Times, Dire Health Effects of Pollution Reported, Diesel Soot from Construction 
Equipment Is Blamed for Illnesses and Premature Deaths, December 6, 2006; 
http://articles.latimes.com/2006/dec/06/local/me-dig6. (Exhibit 45)  
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While the Union of Concerned Scientists study is now eight years old, the 
programs and regulations developed to reduce diesel particulate matter emissions from 
construction equipment by CARB and EPA are not yet implemented or fully 
implemented, as discussed in Comment III.A.3. Thus, while statewide diesel particulate 
matter emissions have certainly been reduced since the Union of Concerned Scientists 
study was published by introducing newer vehicles into the fleet and some of the above 
cited numbers would now be lower if they were reanalyzed for current conditions, the 
magnitude of the problem remains and no CEQA analysis is complete without 
adequately analyzing health risks associated with diesel particulate matter emissions 
from the construction fleet and other diesel-powered combustion sources during 
construction.  

G. The Draft EIR’s Cumulative Health Risk Assessments Are Flawed 

  The Draft EIR provides cumulative health risk assessments for toxic air 
contaminant emissions in Section 5.4.3.1.  
 

Cumulative Health Risk Assessment for Construction Emissions 
 

The Draft EIR does not specifically address cumulative health risks due to diesel 
particulate matter emissions from construction activities. Instead, the Draft EIR 
summarily dismisses the cumulative impacts of construction activities because “Project 
construction exhaust emissions would not exceed the BAAQMD regional mass 
emissions thresholds.” “Consequently,” the Draft EIR concludes, “construction of the 
Project facilities would not be considered to make a cumulatively considerable 
contribution to regional air quality impacts. The cumulative impact would be reduced 
to a level that would be less than significant.”120  

 
First, as explained in Comment III above, construction emissions are 

substantially underestimated and, if revised, may exceed the BAAQMD’s significance 
thresholds.  

 
Second, even if diesel particulate matter emissions do not exceed the BAAQMD’s 

quantitative mass significance threshold for PM2.5 for exhaust emissions, health risks 
may still be significant. The BAAQMD’s emission thresholds for PM2.5 were developed 
to bring the region into attainment with the ambient air quality standards, not to 
address health risks from diesel exhaust. The BAAQMD has developed separate 
thresholds for risks and hazards that apply to both construction and operation: 

 

120 Draft EIR, p. 5-5. 
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Compliance with qualified community risk reduction plan 
OR 

Common sources within 1,000 foot radius of the individual project modeled to 
the maximum likely exposed individual (resident) based on the individual 
source analysis: 

Cancer Risk >100 in a million 
Chronic Hazard Index >10.0 
PM2.5 concentration >0.8 μg/m3 121 

 
Third, health risks due to construction emissions may be cumulatively 

considerable even if they are not significant on an individual project basis.  
 
Cumulative Health Risk Assessment for Operational Emissions near Refinery 
 
The Draft EIR finds that the cumulative health risk and cumulative 

concentrations of PM2.5 near the Refinery would be below the BAAQMD’s respective 
cumulative significance thresholds and the Project would therefore not be cumulatively 
considerable.122 The Draft EIR’s analysis is flawed and its conclusions are not 
supported.  

 
First, the Draft EIR’s cumulative health risk assessment fails to address chronic 

health hazards.  
 
Second, the Draft EIR includes the following cumulative projects in the 

cumulative health risk assessment: the Rail Project; Interstate I-680 (misidentified in the 
Draft EIR as I-160123), which crosses the Benicia-Martinez Bridge; the Union Pacific Rail 
Road (“UPRR”); and the incremental health risks associated with the VIP. These are not 
the only projects that must be included: 
 

– Draft EIR’s analysis fails to include one of the cumulative projects it identifies 
in Table 5-1: diesel particulate matter emissions associated with the ongoing 
dredging at Valero’s crude dock.  

 
– The Draft EIR’s analysis also fails to include emissions from the Valero 

Cogeneration Project, which went online in 2002.124 Incremental cancer risks 

121 BAAQMD, Recommended Methods for Screening and Modeling Local Risks and Hazards, op cit., p. 6. 
122 Draft EIR, p. 5-13.  
123 Draft EIR, p. 5-13. 
124 California Energy Commission, Valero Cogeneration Power Plant Project; 
http://www.energy.ca.gov/sitingcases/valero/. (Exhibit 46) 
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from this project were estimated at 0.978 in a million, not adjusted for Age 
Sensitivity Factor.125  

 
Third, the Draft EIR does not follow the BAAQMD’s guidance on how to conduct 

a cumulative health risk assessment: 
 
For assessing community risks and hazards, the District recommends that a 
region around the proposed project be defined by a project radius for assessing 
potential impacts on new receptors and cumulative impacts of new sources. 
More specifically, a 1,000 foot radius is generally recommended around the project 
property boundary to identify existing sources that may individually or 
cumulatively impact new receptors and to identify existing sources that may 
contribute to the cumulative impact of new sources.126 
 
Within a 1,000-foot radius, there are a number of sources the Draft EIR fails to 

include in its cumulative impact analysis:  
 
– The most important source of TAC emissions are existing Refinery 

operations, where only those attributable to the incremental emissions 
associated with the implementation of the VIP were included in the 
cumulative health risk assessment. This omission fails to disclose 
cumulatively significant impacts.  

 
– The Valero Asphalt plant immediately adjacent to the Valero Refinery. While 

owned by Valero, the facility operates under a separate Title V permit from 
the BAAQMD. The Valero asphalt plant, a small-scale petroleum refinery, 
primarily produces asphalt from crude oil. The by-products (naphtha, 
kerosene, and gas oil) are transferred to the adjacent Valero Refinery or sold 
to other companies for the production of other petroleum products.127 

 

125 California Energy Commission, Commission Decision, Valero Cogeneration Project, Application for 
Certification (01-AFC-05), Benicia, California, October 2001, P800-01-026, p. 107; 
http://www.energy.ca.gov/sitingcases/valero/documents/2001-11-07_COMMISN_DECISION.PDF. 
(Exhibit 47) 
126 BAAQMD, Recommended Methods for Screening and Modeling Local Risks and Hazards, op cit.  
127 BAAQMD, Valero Benicia Asphalt Plant Facility #A0901, Facility Address: 3001 Park Road, Benicia, 
CA 94510, April 30, 2013; 
http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/A0901/A0901-2013-
4_MR-Final-Permit_02.ashx?la=en. (Exhibit 48) 
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– The Nustar tank farm, formerly owned by Valero and operated under a 
common agreement between both firms, immediately adjacent to the 
Refinery.  

 
TAC emissions from these sources must be included in the cumulative health risk 
assessment based on BAAQMD guidance.  

VI. The Draft EIR’s Odor Analysis Is Inadequate  

The Draft EIR’s odor analysis consists of the following terse paragraph: 
 
Project construction and operations would include diesel exhaust sources, such 
as off-road construction equipment and generators and train locomotives that 
could result in the creation of objectionable odors. However, these emissions 
would be temporary and/or intermittent in nature and the closest sensitive 
receptors to the Project site are residences that would be at distances of over 
2,000 feet, thus odor impacts associated with diesel combustion during Project 
construction activities and operations would be less than significant. This impact 
would be less than significant.128 
 
This “analysis” is entirely inadequate and the Draft EIR’s conclusion regarding 

the significance of odor impacts is entirely unsupported.  
 
First, while the Draft EIR dismissal of the potential odor impacts of diesel 

exhaust emissions from the locomotives due to the “intermittent nature” is not 
acceptable. The odor of diesel exhaust is considered by most people to be objectionable 
and EPA found that, at high intensities, diesel exhaust may produce sufficient 
physiological and psychological effects to warrant concern for public health.129 Two 
trains with two locomotives each would deliver crude oil to the Refinery and then 
travel back empty to the Roseville switchyard. En route, these four locomotives per day 
would pass directly through numerous densely populated residential neighborhoods, 
in many areas traveling at low speed, within 50 feet of residences in Fairfield130, which 
could cause major odor nuisances for receptors located within these neighborhoods. 
Further, clouds of soot from the diesel-powered locomotives when idling at the Project 
site, can travel downwind for miles and drift into heavily populated areas.131  

128 Draft EIR, p. 4.1-26. 
129 EPA, Health Assessment Document for Diesel Engine Exhaust, EPA/600/8-90/057F, May 2002; 
http://www.epa.gov/ttn/atw/dieselfinal.pdf. (Exhibit 49) 
130 Draft EIR, p. 4.1-24.  
131 Union of Concerned Scientists, op. cit. (Exhibit 11) 
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Second, diesel exhaust is not the only source of odiferous emissions associated 

with the Project. Other sources include fugitive emissions of odiferous hydrocarbons 
and hydrogen sulfide (“H2S”) from equipment leaks132 (H2S emissions from this source 
alone are estimated at 37.55 lbs/year) and evaporating from the crude oil rail cars in 
transit to the Refinery, as discussed in detail in the Fox Draft EIR Comments. The 
Draft EIR for the Phillips 66 Santa Maria Rail Terminal in San Louis Obispo County 
provided a quantitative odor analysis estimating that fugitive crude oil vapor emissions 
from equipment leaks could produce H2S levels at the property line of up to 1.7 parts 
per billion (“ppb”) and less than 1 ppb at residences. Based on an H2S odor limit of 
2 ppb with a significant impact being assigned to levels that could exceed the 50 percent 
odor threshold at 1 ppb, the Santa Maria Rail Terminal Draft EIR found that fugitive 
emissions could cause odor impacts offsite and odor emissions would be potentially 
significant.133  

 
Crude oils also contain various amounts of other odiferous sulfur compounds, 

including mercaptans, which are known for their very strong and unpleasant odors. 
As discussed in the Fox Draft EIR Comments, mercaptans may be present at very high 
concentrations in the crude oils that would be delivered to the Project. Information 
available for Canadian crudes indicates that diluents can contain more than 100 ppm of 
volatile mercaptans.134 The odor threshold for most mercaptans is considerably less 
than 0.5 ppb; some mercaptans can be detected at concentrations as low as 0.029 ppb.135 
In fact, mercaptans are added to natural gas in pipelines in very tiny amounts to 
facilitate detecting leaks.  

 
The change of crude oils may also result in higher emissions of odiferous 

compounds from existing refinery operations, which have in the past included an odor 
release from a tank used for wastewater and “slop oil” which sent two Union Pacific 
workers to the hospital for a day in 2009136 and a widespread “rotten egg” smell 
emanating from the refinery and being detected in Vallejo, Benicia, Crockett and Marin 

132 Draft EIR, p. 4.1-24. 
133 Draft EIR for Santa Maria Rail Terminal Phillips 66, op. cit., p. 4.3-51; 
http://www.slocounty.ca.gov/Assets/PL/Santa+Maria+Refinery+Rail+Project/Draft+EIR-
Phillips+66+Rail+Spur+Extension+Project+(November+2013)/Full+EIR+-+Large+File/p66.pdf. 
(Exhibit 50) 
134 crudemonitor.ca, 2014; http://www.crudemonitor.ca/home.php. 
135 Syneco Systems, Inc., Odor Perception, 2009; http://www.synecosystems.com/wp/PDF/151.pdf. 
(Exhibit 51) 
136 Tony Burchyns, Vallejo Times-Herald, Valero Agrees to Pay $130,500 for Air Violations at Benicia 
Refinery, November 17, 2011; http://www.timesheraldonline.com/ci_19354929. (Exhibit 52) 
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County in 2009;137 and a release of hydrocarbons and H2S from the coker unit during 
which four refinery employees were injured in 2010;138 an H2S release from the 
hydrocracker unit also in 2010.139  

 
I recommend that the City provide a revised and recirculated Draft EIR that 

includes modeling of all odorous compounds including diesel exhaust, hydrocarbons, 
and sulfurous compounds, including mercaptans, to adequately assess potential 
odor impacts associated with the Rail Project. The revised Draft EIR should evaluate 
potential odor impacts for the full range of crude oils that could be delivered to the 
Refinery including heavy Canadian sour crude oil, DilBits, and Bakken crude oil and, if 
found significant, require adequate mitigation including, for example, the use of 
leakless components (e.g., welded connectors, bellows valves, double mechanical seals 
with high pressure fluids on pumps, enclosed distance pieces on compressors with 
venting to a control device, etc.). Further, the revised Draft EIR should investigate how 
to best reduce fugitive emissions from rail cars, whether it is tank design and/or 
requiring Valero to only accept stabilized crude oils, which have a lower potential for 
fugitive emissions and, at the same time, would reduce risk of explosion after a 
potential derailment.  

VII. Failure to Address Risks Associated with Earthquakes and Potential 
Vandalism or Terrorism Attacks 

The Draft EIR’s risk analysis, provided in Section 4.7, entirely ignores the risks 
associated with earthquakes or potential vandalism or terrorist attacks. Valero, on the 
other hand, is well aware of these threats to its refineries and associated facilities.140 

 

137Tony Burchyns, Vallejo Times-Herald, Report on Air Ties Refinery to Ozone Woes, May 8, 2009; 
http://www.timesheraldonline.com/ci_12325742. (Exhibit 53)  
138 BAAQMD, Incident Report Valero Refinery (Site #B2626), 3400 E 2nd Street, Benicia, California, 
June 17, 2010; 
http://www.baaqmd.gov/~/media/Files/Compliance%20and%20Enforcement/Incident%20Reports/i0
61710_valero_refinery_coker.ashx?la=en. (Exhibit 54)  
139 Tony Burchyns, Vallejo Times-Herald, Pinhole leak reported at Valero hydrocracker in Benicia; 
http://www.insidebayarea.com/ci_15913030. (Exhibit 55) 

140 Morningstar® Document Research���FORM 10-Q, Valero Energy Partners LP – VLP, filed: August 11, 
2014 (period: June 30, 2014), Quarterly Report with a Continuing View of a Company’s Financial Position, 
pp. 16-17; 
http://app.quotemedia.com/data/downloadFiling?webmasterId=101533&ref=9745826&type=PDF&sym
bol=VLP&companyName=Valero+Energy+Partners+LP+Com+Unit+Repstg+Ltd+Partner+Ints&formTy
pe=10-Q&dateFiled=2014-08-11. (Exhibit 56) 
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The potential for terrorist attacks on trains in transit transporting crude oil 
through long stretches of sensitive habitat, along much of California’s water supply and 
through densely populated areas must be taken into account as a substantial risk factor. 
Freight trains are an easy target, as they are operated by a very small crew and are 
frequently left unattended. For example, the recent tragic crude oil rail accident in Lake 
Mégantic in Canada, which resulted in 47 fatalities in a town of 6,000, occurred while 
the train operator left the train unattended.141 Given the worldwide awareness raised by 
the recent slate of catastrophic train derailments and accidents, it may be only a matter 
of time for trains in transit carrying crude oil to become the target for a terrorist attack 
or vandalism with disastrous consequences.  
 

Earthquakes also could have disastrous consequences. Benicia is located between 
two known earthquake faults, the West Napa Fault, which rattled the Bay Area in 
August of this year142, and the Concord/Green Valley Fault, which is one of the six 
major slip-strike faults in the Bay Area143, and is characterized as a “very high risk area” 
for earthquakes, the most severe designation. The U.S. Geological database shows that 
there is a 98.5 percent chance of a major earthquake within 50 km of Benicia within the 
next 50 years..144 Given two daily deliveries of crude oil and the increasing probability 
of a major earthquake in the greater Bay Area (a greater than 63% percent for one or 
more magnitude 6.7 or greater earthquakes from 2007 to 2036145, see Figure 8 below), the 
likelihood of an earthquake derailing a train is probable, yet, the Draft EIR makes no 
mention of this risk.  

141 See, for example, Wikipedia, Lac-Mégantic Derailment; http://en.wikipedia.org/wiki/Lac-
M%C3%A9gantic_derailment. (Exhibit 57) 
142 Wikipedia, West Napa Fault; http://en.wikipedia.org/wiki/West_Napa_Fault. (Exhibit 58) 
143 Wikipedia, San Francisco Bay Area, 
http://en.wikipedia.org/wiki/San_Francisco_Bay_Area#Earthquake_faults. (Exhibit 59) 
144 Homefacts, Benicia, CA Earthquake Report; 
http://www.homefacts.com/earthquakes/California/Solano-County/Benicia.html. (Exhibit 60) 
145 U.S. Geological Service, 2008 Bay Area Earthquake Probabilities; 
http://earthquake.usgs.gov/regional/nca/ucerf/. (Exhibit 61) 
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Figure 8: San Francisco Bay Region Earthquake Probability 
(from: U.S. Geological Service, 2008 Bay Area Earthquake Probabilities; see Exhibit 61) 

The following photographs provide a graphic illustration of what can happen to 
trains and rail tracks during earthquakes.  
` 
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Figure 9: Collapsed train overpass in Fukushima Prefecture, Japan,  

due to earthquake on March 11, 2011  
(from: National Geographic, Japan Tsunami: 20 Unforgettable Pictures, March 15, 2011; 

http://news.nationalgeographic.com/news/2011/03/pictures/110315-nuclear-reactor-japan-tsunami-earthquake-
world-photos-meltdown/#/japan-earthquake-tsunami-nuclear-unforgettable-pictures-railroad_33286_600x450.jpg.) 

Figure 10: A rail line buckled by shifting ground during an earthquake in Christchurch, New Zealand, 
on September 5, 2010 

(from: TNT Magazine, New Zealand earthquake: Christchurch pictures, October 12, 2011; 
http://www.tntmagazine.com/news/new-zealand-news/new-zealand-earthquake-christchurch-pictures.) 
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Figure 11: Derailed Joetsu Shinkansen train after earthquake in Niigata Prefecture, Japan,  

on October 23, 2004 
(from: Nipponia, Special Feature, Earthquake Warning — Stop that Bullet Train!, No. 33, June 15, 2005;  

http://web-japan.org/nipponia/nipponia33/images/feature/17_1.jpg) 

To address the hazards associated with train derailments due to earthquake, 
Japan, an earthquake-prone region like California, has developed a sophisticated system 
to stop trains before the ground shakes using seismographs to pick up small seismic waves 
called P-waves, which reach the earth’s surface before the main shock coming from the 
epicenter. The system immediately estimates the quake’s intensity and risk areas. These 
two factors are used to determine risk levels where trains are running. If the risk is 
higher than a certain level, a signal is sent to transformers to stop the trains. The time 
lapse between P-wave detection and signal transmission is only two seconds.  

No such system exists for freight trains in California, where trains carrying 
hazardous materials such as crude oils utilize the same tracks as passenger trains. To 
minimize risks from transporting crude oils and the potential for an accidental release 
of highly explosive crude oils in communities and through wetlands, Valero could be 
required to financially contribute to developing a system for stopping trains like the one 
implemented in Japan. Such an early warning system has been developed by the 
University of California at Berkeley Seismological Laboratory for the Bay Area Rapid 
Transit (“BART”) system.146 

146 BART, BART Teams with UC Berkeley to Adopt Earthquake Early Warning System, September 27, 
2012; http://www.bart.gov/news/articles/2012/news20120927. (Exhibit 62) 

55 

                                                

Comment Letter B11

B11-88
cont.

Koss, September 15, 2014 

VIII. Recommendation 

Based on the above discussion, I find that the Draft EIR for Valero’s Rail Project 
is substantially deficient as an informational document for purposes of compliance with 
CEQA and recommend that the City prepare and recirculate a revised Draft EIR that 
addresses the issues outlined above. 

Please feel free to call me at (415) 492-2131 or e-mail at petra@ppless.com if you 
have any questions. 

 
Best regards, 

 
Petra Pless, D.Env. 

g
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Petra Pless, D.Env. 
440 Nova Albion Way, #2 

San Rafael, CA 94903 
 (415) 492-2131 phone 

(815) 572-8600 fax 
petra.pless@gmail.com 

 

Dr. Pless is a court-recognized expert with over 20 years of experience in environmental consulting 
conducting and managing interdisciplinary environmental research projects and preparing and 
reviewing environmental permits and other documents for U.S. and European stakeholder groups. 
Her broad-based experience includes air quality and air pollution control; water quality, water 
supply, and water pollution control; biological resources; public health and safety; noise studies; 
California Environmental Quality Act (“CEQA”), Clean Air Act (“CAA”), and National 
Environmental Policy Act (“NEPA”) review; industrial ecology and risk assessment; and use of a 
wide range of environmental software. 

EDUCATION 

Doctorate in Environmental Science and Engineering (D.Env.), University of California 
Los Angeles, 2001 

Master of Science (equivalent) in Biology (focus on Limnology), Technical University of Munich, 
Germany, 1991 

PROFESSIONAL HISTORY 

Pless Environmental, Inc., Principal, 2008–present 

Environmental Consultant, Sole Proprietor, 2006–2008 

Leson & Associates (previously Leson Environmental Consulting), Kensington, CA, 
Environmental Scientist/Project Manager, 1997–2005 

University of California Los Angeles, Graduate Research Assistant/Teaching Assistant, 1994–1996 

ECON Research and Development, Environmental Scientist, Ingelheim, Germany, 1992–1993 

Biocontrol, Environmental Projects Manager, Ingelheim, Germany, 1991–1992  

REPRESENTATIVE EXPERIENCE 

Air Quality and Pollution Control 

Projects include CEQA/NEPA review; CAA attainment and non-attainment new source review; 
prevention of significant deterioration (“PSD”) and Title V permitting; control technology analyses 
(BACT, LAER, RACT, BARCT, BART, MACT); technology evaluations and cost-effectiveness 
analyses; criteria and toxic pollutant and greenhouse gas emission inventories; emission offsets; 
ambient and source monitoring; analysis of emissions estimates and ambient air pollutant 
concentration modeling. Some typical projects include: 
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— Provided expert support for intervention in California Energy Commission (“CEC”) 
proceedings for numerous power plants including natural gas-fired, integrated gasification 
combined-cycle, geothermal (flash and binary) solar (thermal and photovoltaic) facilities with 
respect to air quality including emission reduction credits, hazards and hazardous materials, 
public health, noise, and biological resources.  

— Critically reviewed and prepared technical comments on the air quality, biology, noise, water 
quality, and public health and safety sections of CEQA/NEPA documents for numerous 
commercial, residential, and industrial projects (e.g., power plants, airports, residential 
developments, retail developments, university expansions, hospitals, refineries, 
slaughterhouses, asphalt plants, food processing facilities, slaughterhouses, feedlots, printing 
facilities, mines, quarries, landfills, and recycling facilities) and provided litigation support in a 
number of cases filed under CEQA.  

— Critically reviewed and prepared technical comments on the air quality and public health 
sections of the Los Angeles Airport Master Plan (Draft, Supplement, and Final Environmental 
Impact Statement/Environmental Impact Report) for the City of El Segundo. Provided 
technical comments on the Draft and Final General Conformity Determination for the 
preferred alternative submitted to the Federal Aviation Administration.  

— Prepared comments on proposed PSD and Title V permit best available control technology 
(“BACT”) analysis for greenhouse gas emissions from a proposed direct reduced iron facility 
in Louisiana. 

— Prepared technical comments on U.S. Environmental Protection Agency (“EPA”)’s Inhalation of 
Fugitive Dust: A Screening Assessment of the Risks Posed by Coal Combustion Waste Landfills 
prepared for EPA’s proposed coal combustion waste landfill rule.  

— Prepared technical comments on the potential air quality impacts of the California Air 
Resources Board’s Proposed Actions to Further Reduce Particulate Matter at High Priority California 
Railyards. 

— For several California refineries, evaluated compliance of fired sources with Bay Area Air 
Quality Management District Rule 9-10. This required evaluation and review of hundreds of 
source tests to determine if refinery-wide emission caps and compliance monitoring provisions 
were being met. 

— Critically reviewed and prepared technical comments on draft Title V permits for several 
refineries and other industrial facilities in California.  

— Evaluated the public health impacts of locating big-box retail developments in densely 
populated areas in California and Hawaii. Monitored and evaluated impacts of diesel exhaust 
emissions and noise on surrounding residential communities.  

— In conjunction with the permitting of several residential and commercial developments, 
conducted studies to determine baseline concentrations of diesel exhaust particulate matter 
using an aethalometer. 

— For an Indiana steel mill, evaluated technology to control NOx and CO emissions from fired 
sources, including electric arc furnaces and reheat furnaces, to establish BACT. This required a 
comprehensive review of U.S. and European operating experience. The lowest emission levels 
were being achieved by steel mills using selective catalytic reduction (“SCR”) and selective 
non-catalytic reduction (“SNCR”) in Sweden and The Netherlands. 
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— For a California petroleum coke calciner, evaluated technology to control NOx, CO, VOCs, and 
PM10 emissions from the kiln and pyroscrubbers to establish BACT and LAER. This required a 
review of state and federal clearinghouses, working with regulatory agencies and pollution 
control vendors, and obtaining and reviewing permits and emissions data from other similar 
facilities. The best-controlled facilities were located in the South Coast Air Quality Manage-
ment District. 

— For a Kentucky coal-fired power plant, identified the lowest NOx levels that had been 
permitted and demonstrated in practice to establish BACT. Reviewed operating experience of 
European, Japanese, and U.S. facilities and evaluated continuous emission monitoring data. 
The lowest NOx levels had been permitted and achieved in Denmark and in the U.S. in Texas 
and New York. 

— In support of efforts to lower the CO BACT level for power plant emissions, evaluated the 
contribution of CO emissions to tropospheric ozone formation and co-authored report on 
same. 

— Critically reviewed and prepared technical comments on applications for certification 
(“AFCs”) for numerous natural-gas fired, solar, biomass, and geothermal power plants in 
California permitted by the California Energy Commission. The comments addressed 
construction and operational emissions inventories and dispersion modeling, BACT 
determinations for combustion turbine generators, fluidized bed combustors, diesel emergency 
generators, etc.  

— Critically reviewed and prepared technical comments on draft PSD permits for several natural 
gas-fired power plants in California, Indiana, and Oregon. The comments addressed emission 
inventories, greenhouse gas emissions, BACT, case-by-case MACT, compliance monitoring, 
cost-effectiveness analyses, and enforceability of permit limits. 

— For a California refinery, evaluated technology to control NOx and CO emissions from 
CO Boilers to establish RACT/BARCT to comply with BAAQMD Rule 9-10. This required a 
review of BACT/RACT/LAER clearinghouses, working with regulatory agencies across the 
U.S., and reviewing federal and state regulations and State Implementation Plans (“SIPs”). The 
lowest levels were required in a South Coast Air Quality Management District rule and in the 
Texas SIP. 

— In support of several federal lawsuits filed under the federal Clean Air Act, prepared cost-
effectiveness analyses for SCR and oxidation catalysts for simple cycle gas turbines and 
evaluated opacity data. 

— Provided litigation support for a CEQA lawsuit addressing the adequacy of pollution control 
equipment at a biomass cogeneration plant.  

— Prepared comments and provided litigation support on several proposed regulations including 
the Mojave Desert Air Quality Management District Rule 1406 (fugitive dust emission 
reduction credits for road paving); South Coast Air Quality Management District Rule 1316, 
San Joaquin Valley Air Pollution Control District Rule 2201, Antelope Valley Air Quality 
Management District Regulation XIII, and Mojave Desert Air Quality Management District 
Regulation XIII  (implementation of December 2002 amendments to the federal Clean Air Act).   

— Critically reviewed draft permits for several ethanol plants in California, Indiana, Ohio, and 
Illinois and prepared technical comments.  
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— Reviewed state-wide average emissions, state-of-the-art control devices, and emissions 
standards for construction equipment and developed recommendations for mitigation 
measures for numerous large construction projects.  

— Researched sustainable building concepts and alternative energy and determined their 
feasibility for residential and commercial developments, e.g., regional shopping malls and 
hospitals.  

— Provided comprehensive environmental and regulatory services for an industrial laundry 
chain. Facilitated permit process with the South Coast Air Quality Management District. 
Developed test protocol for VOC emissions, conducted field tests, and used mass balance 
methods to estimate emissions. Reduced disposal costs for solvent-containing waste streams 
by identifying alternative disposal options. Performed health risk screening for air toxics 
emissions. Provided permitting support. Renegotiated sewer surcharges with wastewater 
treatment plant. Identified new customers for shop-towel recycling services.  

— Designed computer model to predict performance of biological air pollution control (biofilters) 
as part of a collaborative technology assessment project, co-funded by several major chemical 
manufacturers.  

— Experience using a wide range of environmental software, including air dispersion models, air 
emission modeling software, database programs, and geographic information systems.  

Water Quality and Pollution Control 

Experience in water quality and pollution control, including surface water and ground water 
quality and supply studies, evaluating water and wastewater treatment technologies, and 
identifying, evaluating and implementing pollution controls. Some typical projects include: 

— Evaluated impacts of on-shore oil drilling activities on large-scale coastal erosion in Nigeria.  

— For a 500-MW combined-cycle power plant, prepared a study to evaluate the impact of 
proposed groundwater pumping on local water quality and supply, including a nearby stream, 
springs, and a spring-fed waterfall. The study was docketed with the California Energy 
Commission. 

— For a 500-MW combined-cycle power plant, identified and evaluated methods to reduce water 
use and water quality impacts. These included the use of zero-liquid-discharge systems and 
alternative cooling technologies, including dry and parallel wet-dry cooling. Prepared cost 
analyses and evaluated impact of options on water resources. This work led to a settlement in 
which parallel wet dry cooling and a crystallizer were selected, replacing 100 percent 
groundwater pumping and wastewater disposal to evaporation ponds. 

— For a homeowner’s association, reviewed a California Coastal Commission staff report on the 
replacement of 12,000 linear feet of wooden bulkhead with PVC sheet pile armor. Researched 
and evaluated impact of proposed project on lagoon water quality, including sediment 
resuspension, potential leaching of additives and sealants, and long-term stability. 
Summarized results in technical report.  
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Applied Ecology, Industrial Ecology and Risk Assessment 

Experience in applied ecology, industrial ecology and risk assessment, including human and 
ecological risk assessments, life cycle assessment, evaluation and licensing of new chemicals, and 
fate and transport studies of contaminants. Experienced in botanical, phytoplankton, and intertidal 
species identification and water chemistry analyses. Some typical projects include: 

— Conducted technical, ecological, and economic assessments of product lines from agricultural 
fiber crops for European equipment manufacturer; co-authored proprietary client reports. 

— Developed life cycle assessment methodology for industrial products, including agricultural 
fiber crops and mineral fibers; analyzed technical feasibility and markets for thermal insulation 
materials from natural plant fibers and conducted comparative life cycle assessments.  

— For the California Coastal Conservancy, San Francisco Estuary Institute, Invasive Spartina 
Project, evaluated the potential use of a new aquatic pesticide for eradication of non-native, 
invasive cordgrass (Spartina spp.) species in the San Francisco Estuary with respect to water 
quality, biological resources, and human health and safety. Assisted staff in preparing an 
amendment to the Final EIR.  

— Evaluated likelihood that organochlorine pesticide concentrations detected at a U.S. naval air 
station are residuals from past applications of these pesticides consistent with manufacturers’ 
recommendations. Retained as expert witness in federal court case.  

— Prepared human health risk assessments of air pollutant emissions from several industrial and 
commercial establishments, including power plants, refineries, and commercial laundries. 

— Managed and conducted laboratory studies to license pesticides. This work included the 
evaluation of the adequacy and identification of deficiencies in existing physical/chemical and 
health effects data sets, initiating and supervising studies to fill data gaps, conducting 
environmental fate and transport studies, and QA/QC compliance at subcontractor 
laboratories. Prepared licensing applications and coordinated the registration process with 
German environmental protection agencies. This work led to regulatory approval of several 
pesticide applications in less than six months.  

— Designed and implemented database on physical/chemical properties, environmental fate, 
and health impacts of pesticides for a major multi-national pesticide manufacturer.  

— Designed and managed experimental toxicological study on potential interference of delta-
9-tetrahydrocannabinol in food products with U.S. employee drug testing; co-authored peer-
reviewed publication. 

— Critically reviewed and prepared technical comments on applications for certification for 
several natural-gas fired, solar, and geothermal power plants and transmission lines in 
California permitted by the California Energy Commission. The comments addressed avian 
collisions and electrocution, construction and operational noise impacts on wildlife, risks from 
brine ponds, and impacts on endangered species.  

— For a 180-MW geothermal power plant, evaluated the impacts of plant construction and 
operation on the fragile desert ecosystem in the Salton Sea area. This work included baseline 
noise monitoring and assessing the impact of noise, brine handling and disposal, and air 
emissions on local biota, public health, and welfare.  
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— Designed research protocols for a coastal ecological inventory in Southern California; 
developed sampling methodologies, coordinated field sampling, determined species 
abundance and distribution in intertidal zone, and conducted statistical data analyses.  

— Designed and conducted limnological study on effects of physical/chemical parameters on 
phytoplankton succession; performed water chemistry analyses and identified phytoplankton 
species; co-authored two journal articles on results.  

PRO BONO ACTIVITIES 

Founding member of “SecondAid,” a non-profit organization providing tsunami relief for the 
recovery of small family businesses in Sri Lanka. (www.secondaid.org.) 

PUBLICATIONS & RECOMMENDATIONS 

Available upon request. 
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2.5.11 Letter B11– Responses to Comments from  
SAFER California 

B11-1 The City revisited the DEIR’s analysis of potential impacts to air quality, public health, 
odors and hazards in a Revised DEIR.  

B11-2 The commenter’s opinions about refineries and some refinery projects are noted.  

B11-3 The commenter’s opinion about the description of Project-related construction, as stated 
in this comment, is unsupported by facts, data, or other evidence that would allow the 
City to provide a substantive response. Regarding the Refinery’s crude slate, see 
Response B11-1.  

B11-4 Construction information necessary to evaluate potential impacts to air quality and 
public health impacts (including, for example, equipment and vehicle emission factors) 
are provided in DEIR Appendix E.1, Construction Emissions.  

B11-5 See Response A20-1 and Response A20-14 regarding confidential information protected 
from disclosure in the EIR and the types of crudes that are now and would be processed 
if the Project is approved. Regarding the properties of crude oil that are relevant to an 
understanding of the potential environmental effects of transport by rail, see Table 5.1 of 
Revised DEIR Appendix F (p. 41). Further, based on the Refinery’s unique 
configuration, permit conditions, and operational constraints, Valero must blend crude 
feedstocks to a narrow range of weight and sulfur content before they can be processed 
into marketable products. See DEIR Appendix K. This Project would not alter any 
processing equipment at the Refinery, which means that the crude blends that will be 
processed must still fall within the same narrow weight and sulfur content ranges. For 
responses to Dr. Fox’s comments, see FEIR Section 2.5.18.  

B11-6 For a description of baseline conditions relating to air quality, see DEIR Section 4.1.2 
(p. 4.1-1 et seq.). This description of baseline conditions includes a discussion of the 
Valero Improvement Project (see, e.g., DEIR p. 4-1-11). 

B11-7 See Response B11-6. Also regarding the baseline, see Response A20-10. 

B11-8 See Response B11-1. 

B11-9 See Response A20-10 regarding the baseline relied upon in the EIR for this Project. 

B11-10 See Response A20-10 regarding the baseline relied upon in the EIR for this Project. The 
comment provides no facts, data, or other information about regulatory and 
“informational” changes that provide enough information for the City to provide a 
substantive response.  

B11-11 See Response B11-1. 
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B11-12 See Response B11-60. 

B11-13 See Response B11-61. 

B11-14 See Response B11-62. 

B11-15 See Response B11-63. 

B11-16 See Response B11-64. 

B11-17 See Response B11-65. 

B11-18 See Response B11-66. 

B11-19 See Response B11-67. 

B11-20  See Response B11-68. 

B11-21 See Response B11-69. 

B11-22 The Project proposes no changes to Refinery equipment. The Refinery must continue to 
blend crudes that are actually processed to the same narrow range of weight and sulfur 
content. See DEIR Appendix K. Consequently, the Project will not increase emissions 
above existing permitted levels. 

 The air quality analysis does not include emission estimates of accidents because the 
frequency of such accidents is unknown and cannot be estimated reliably. They cannot 
be accounted for in standard daily or annual emission estimates. 

 The emission estimates for fugitive emissions from unloading racks are included in 
Table 4.1-5 under the line item titled: Unloading Rack and Pipeline Fugitive 
Components. 

B11-23 As stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce 
marine vessel shipments of crude by 70,000 barrels per day on average. The crude oil 
delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions, included ROG, would be reduced by implementation of the Project.  

B11-24 As described in the DEIR, emissions from existing storage tanks would not increase 
above existing permitted levels.  

B11-25 See Response B11-24. 

B11-26 The Revised DEIR includes ROG emission estimates for rail transport of crude oil from 
Canada and North Dakota. Those ROG emissions were found to be relatively minor. 
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B11-27 Neither the DEIR nor the Revised DEIR include estimates of water draw tank emissions, 
which are assumed to be negligible. 

B11-28 The DEIR addresses the emissions from locomotives, from rail unloading, from storage 
tanks, and from refining North American sourced crudes as part of a blended crude slate 
in Impact 4.1-1b. 

B11-29 The emission estimates included in the DEIR do not include sump emissions because 
these are episodic releases that cannot accurately be quantified as part of a daily or 
annual emissions inventory. 

B11-30  The Revised DEIR includes estimates of railcar evaporative ROG emissions. 

B11-31 Federal law preempts local regulation of train emissions. Consequently, the City does 
not have the authority to mitigate or offset diesel emissions (see also the mitigation 
discussion in Impact 4.1-5 of the Revised DEIR).  

B11-32 As described in the DEIR, emissions from existing storage tanks would not increase 
above existing permitted levels. Also, in the Revised DEIR ROG emissions from rail 
cars were found to be minor and would not contribute to health risks. Consequently, the 
DEIR and Revised DEIR both focus on health risks from diesel exhaust from 
locomotives.  

B11-33  Objectionable odors are unlikely to occur from this Project, as discussed in Impact 4.1-4. 
However, BAAQMD has established a procedure for registering odor complaints. That 
procedure is described on BAAQMD’s website at: http://www.baaqmd.gov/online-
services/air-pollution-complaints. 

B11-34 The commenter states that the Project is at risk of a terrorist attack but does not provide 
evidence that the transport of crude by rail is subject to higher risk than other industrial 
facilities. As noted on Revised DEIR p. 2-89, “Project trains…will be attended at all 
times.” See also summaries of the Federal Railroad Administration’s Emergency Order 
No. 28, which establishes additional requirements designed to ensure that unattended 
trains on the mainline track or siding are properly secured against unintended movement 
(pp. 2-76 and 2-77 of the Revised DEIR). See Response D59-1 and D59-2 regarding 
potential impacts of seismic activity on the Project. 

B11-35 See Response B10-33. 

B11-36 See Response B10-34. 

B11-37 See Response B10-35. 

B11-38 See Response B10-36. 

B11-39 See Response B10-37. 
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B11-40 See Response B10-38. 

B11-41 See Response B10-39. 

B11-42 See Response B10-40. 

B11-43 See Response B10-41. 

B11-44 See Response B10-42. 

B11-45 See Response B10-43. 

B11-46 See Response B10-44. 

B11-47 See Response B10-45. 

B11-48 See Response B10-46. 

B11-49 See Response B10-47. 

B11-50 See Response B10-48. 

B11-51 See Response B10-49. 

B11-52 See Response B10-50. 

B11-53 See Response B10-51. 

B11-54 See Response B10-52. 

B11-55 See Response B10-53. 

B11-56 See Response B10-54. 

B11-57 Dr. Pless’s description of her task and qualifications are noted, but do not comment on 
the adequacy or accuracy of the EIR. 

B11-58 Summary noted. See Revised DEIR Section 2.6 (p. 2-25 et seq.) regarding additional air 
basins that could be affected by Project related emissions.  

B11-59 See Responses provided in FEIR Section 2.5.20 regarding the summary of issues 
provided in this comment. Regarding the health risk assessment presented in the DEIR, 
please note that the City revisited health risk issues in the Revised DEIR and reevaluated 
potential impacts based in part on studies prepared using OEHHA’s most recent 
guidance. See, e.g., Revised DEIR Section 2.6.2 (p. 2-27 et seq.) and Revised DEIR 
Appendices B and C. 
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B11-60 The DEIR includes an appropriate methodology to estimate construction emissions. See 
Response B11-61. 

B11-61 The construction emissions analyses uses the same underlying on-road and off-road 
models used by the CalEEMod model. Consequently, the construction emissions 
modeling is consistent with the results that can be obtained with CalEEMod. The one 
problem with using CalEEMod is that it generates estimates of peak daily emissions 
whereas BAAQMD’s CEQA thresholds are in average daily emissions. Consequently, 
the DEIR conducts the analysis correctly. The commenter is incorrect that BAAQMD’s 
construction thresholds are set as maximum daily emissions. In sum, the DEIR’s 
averaging approach is the proper approach to assess potential impacts from construction 
activities.  

B11-62 The approach used in the DEIR regarding construction emissions represents a 
reasonable method that is typically used in CEQA documents and is consistent with the 
approach used in the CalEEMod model.  

B11-63 The construction emissions do include shuttle trucks and 18-wheeler trucks that account 
for this component of construction emissions. 

B11-64 The use of the statewide fleet average is the standard method recommended by the 
California Air Pollution Control Officers Association and the Bay Area Air Quality 
Management District for these types of analyses. Commenter’s recommendation that the 
DEIR be revised to require a mitigation measure requiring the construction fleet comply 
with their assumed emission factors is invalid and against generally accepted practices 
recommend by CAPCOA and BAAQMD. It is unclear how the commenter developed 
Table 4 listed in their comment. However, it is clear that commenter is comparing 
maximum daily emissions to BAAQMD’s threshold instead of average daily emissions. 
This comparison is incorrect. BAAQMD’s guidance recommends comparing a project’s 
average daily emissions to BAAQMD’s daily significance thresholds, which is 
consistent with the approach included in the DEIR. 

B11-65 The commenter’s arguments do not accurately depict the construction emission 
estimates. Consequently, no justification has been provided for suggested revisions to 
the construction emissions. Commenter also lists mitigation measures for projects with 
significant construction emissions. However, the mitigation measures listed by the 
commenter do not apply to the Project because the Project’s construction emissions 
would not be significant. 

B11-66  The commenter’s arguments regarding cumulative construction emissions are invalid 
because the Project’s construction emissions would not exceed BAAQMD’s regional 
mass emission thresholds. The Project’s average daily construction emissions would not 
exceed BAAQMD’s daily construction emission thresholds. Consequently, Project 
construction would not cause or contribute to a significant cumulative impact. 
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B11-67  The commenter erroneously argues that the DEIR’s approach for assessing air quality 
impacts is flawed.  

B11-68  As stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce 
its marine vessel shipments of crude oil by 70,000 barrels per day on average. The crude 
oil delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced accordingly.  

B11-69 Prior authorization of the Valero Improvement Project is described and analyzed as part 
of the baseline condition for the Project and as part of the cumulative scenario. 
Regarding baseline, see Response A20-10.  

B11-70 Regarding the analytical baseline relied upon in this EIR, see Response A20-10. 

B11-71 The Valero Improvement Project and the WesPac project are evaluated as part of the 
cumulative effects analysis. See, e.g., Revised DEIR Section 2.17.4 (p. 2-144 et seq.), 
including Table 5-1 (p. 2-145). The applicant submitted a formal request to withdraw the 
WesPac project application and to terminate all work on the project on November 16, 
2015 (City of Pittsburg, 2015).15 The commenter’s speculation as to Valero’s motivation 
is acknowledged, but no facts, data, or other evidence is provided in this comment that 
suggests the analysis in the EIR is inadequate or inaccurate. 

B11-72  The commenter has prepared a Table 6 showing the daily net operational emissions 
within the SFBAAB on days without crude oil deliveries via marine vessels. Although 
that table represents worst case daily emissions, it is inappropriate for an accurate 
CEQA analysis. BAAQMD’s CEQA thresholds are designed to compare a project’s 
average daily emissions to the CEQA thresholds. Consequently, the commenter’s 
Table 6 should be revised to show average daily emissions as follows: 

SIGNIFICANCE OF DAILY NET AVERAGE OPERATIONAL 
EMISSIONS WITHIN THE SFBAAB 

Source 
ROG 
(ppd) 

NOx 
(ppd) 

PM10 
(ppd) 

PM2.5 
(ppd) 

Unloading rack and pipeline fugitive components 10.3 - - - 

Tank fugitives 0 - - - 

Locomotives 9.3 181.0 4.5 4.4 

Marine vessels -28.4 -503.2 -19.6 -18.6 

Total net emissions -8.8 -322.2 -15.1 -14.2 

BAAQMD Significance Thresholds 54 54 82 82 

Significant? No No No No 

 

                                                      
15  City of Pittsburg, 2015. Status Report on the WesPac Project, AP-11-761. November 30. 
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 This table shows that the Project’s average daily operational emissions would also be 
less than BAAQMD’s average daily CEQA thresholds. And, as shown in the above 
table, the Project’s net increase in fugitive emissions from tanks is assumed to equal 
zero, consistent with the DEIR.  

B11-73  The Revised DEIR evaluates train emissions in each air basin up rail from the Refinery. 
With one exception, the Revised DEIR analysis finds significant air impacts in each 
California air district through which trains will pass. The only exception is the 
BAAQMD, because the increase in train emissions within the Bay Area is outweighed 
by the decrease in marine vessel emissions. 

B11-74  Federal law preempts local regulation of locomotive emissions. Consequently, the City 
does not have the authority to mitigate or offset diesel locomotive emissions. See 
Revised DEIR Appendix G (see also the mitigation discussion in Impact 4.1-5 of the 
Revised DEIR). 

B11-75  Project ROG and NOx emissions are not significant within the BAAQMD. 

B11-76  Please refer to the Revised DEIR Impact 4.1-5 mitigation discussion for an explanation 
as to why this mitigation is infeasible. 

B11-77  The HRA modeling files used in the DEIR have been updated using the AERMOD 
model as part of the Revised DEIR. 

B11-78  The ISCST3 dispersion modeling analysis conducted for the DEIR’s HRA has been 
updated using the AERMOD model. Those results are included as part of the HRA in 
the Revised DEIR. 

B11-79  The dispersion modeling analysis in the DEIR has been updated using the AERMOD 
model as part of the Revised DEIR. The AERMOD meteorological data used in the 
Revised DEIR HRA represents the latest available data. 

B11-80  The ISCST3 dispersion modeling analysis conducted for the DEIR’s HRA has been 
updated using the AERMOD model. Those results are included as part of the HRA in 
the Revised DEIR. 

B11-81  The DEIR and Revised DEIR HRAs focused on DPM emissions from locomotives 
because DPM represents the TAC of most concern from the Project. The Revised DEIR 
includes estimates of ROG emissions from locomotives. However, due to the low 
amounts of ROG that would be released, the HRA focuses only on DPM emissions. 

B11-82  Fugitive emissions for rail cars have been quantified and are included in the Revised 
DEIR. Due to the low levels of fugitive TACs estimated for rail cars, they were not 
included in the HRA. The HRA focused solely on health risks from DPM exhaust 
emitted by locomotives. 
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B11-83 The Revised DEIR addresses locomotive emissions from the Roseville Rail Yards to the 
California border on the three potential train routes. 

B11-84 As per BAAQMD’s guidance, the health risk analysis for construction should focus on 
impacts to sensitive receptors within 1,000 feet of where construction emissions would 
occur. Since the closest receptors would exceed that distance, a construction specific 
HRA is not necessary and was not prepared. 

B11-85 As stated in the DEIR, an HRA for construction is not needed because there would be no 
sensitive receptors within 2,000 feet on construction emissions. Consequently, the 
Project would not cause or contribute to a significant cumulative health risk from 
construction. 

B11-86 Objectionable odors are unlikely to occur from this Project, as discussed in Impact 4.1-4. 
However, BAAQMD has established a procedure for registering odor complaints. That 
procedure is described on BAAQMD’s website at: http://www.baaqmd.gov/online-
services/air-pollution-complaints. 

B11-87 See Response B11-34. 

B11-88 See Responses D59-1 and D59-2. 

B11-89 The commenter’s opinion about the DEIR is acknowledged.  
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2.6.1 Letter C1 – Responses to Comments from 
Commissioner Young 

C1-1 The Revised DEIR’s consequence modeling and analysis evaluated a multi-component 
crude with properties based on a Bakken type crude, which has comparatively lighter 
properties and higher volatility than other types. As a result, the modeling and resulting 
risk and consequences analyses are very conservative for the types of crudes that would 
be delivered to the Refinery. See Revised DEIR Appendix F, pages 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

C1-2 The commenter discusses the use of Bakken shale or Canadian tar sands crude at other 
refineries in the Bay area, and Valero’s use of Bakken crude at other non-Project 
refineries. The comment is acknowledged. 

C1-3 As discussed under Impact 4.7-5 of the DEIR on pp.4.7-21 and 4.7-22, the redesign and 
physical improvements made to the Refinery under the Valero Improvement Project enable 
the Refinery to process heavy sour crudes and as well as other crudes from various other 
sources. Due to the processing capability of the Refinery, the physical characteristics of the 
various crudes must be within acceptable ranges so that the crude blend remains within the 
acceptable range for safe processing. The discussion further describes various safety 
programs Valero implements to monitor for effects of corrosion. 

C1-4 As described in DEIR Section ES-4 (p. ES-3 et seq.), DEIR Section 1.2 (p. 1-1 et seq.), 
and DEIR Chapter 3 (p. 3-1 et seq.), approval of the Project would allow Valero to accept 
up to 100 tank cars of crude oil a day in two 50-car trains from various points of North 
American origin and thereby offset 70,000 barrels per day of the crude oil that presently 
is delivered to the Refinery by marine vessels. Although the scope of the Project has not 
changed (see Revised DEIR Section 1.1, p. 1-1 et seq. and Revised DEIR Section 2.4.1, 
p. 2-19 et seq.), the scope of environmental review has been expanded to evaluate 
potential impacts “uprail” of the Roseville Yard (i.e., between a crude oil train’s point of 
origin and the California State border, and from the border to Roseville). See, for 
example, Revised DEIR Section 2.7 (p. 2-42 et seq.), which analyzes potential uprail 
impacts to Biological Resources, including environmentally sensitive areas. 

C1-5 To clarify, as described in the Executive Summary (DEIR §ES-4, p. ES-3) and Project 
Description (DEIR §3.1.1.2, p. 3-1), the crude oil delivered by rail would displace up to 
70,000 barrels per day of the crude oil that presently is delivered by marine vessels. As 
noted in the Project Description (DEIR §3.1.1.2, p. 3-2), the Refinery’s crude oil processing 
rate is limited to an annual average of 165,000 barrels per day and a daily maximum of 
180,000 barrels per day by its BAAQMD operating permit. These processing limits would 
not change as a result of the Project. The Refinery already receives by ship the same types 
of crude that would be delivered by rail under the Project. This was confirmed by John Hill, 
Vice President, General Manager, of the Refinery, at the September 11, 2014 comment 
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meeting on the DEIR (Transcript, pp. 66-68; FEIR §2.8.3) (“The Draft EIR contains 
references to various crudes as potential feedstocks to be carried by rail. Many of these 
crudes, including Bakken, have been safely processed at our facility…. [W]e have 
processed Bakken oil in the past…. It came in by barge.”). See also, for example, Revised 
DEIR §2.1.1 (p. 2-2) (“The amount of crude oil delivered by railcar would be offset by a 
corresponding decrease in crude oil delivered by marine vessels”). Accordingly, the Project 
would not change the volume of oil that otherwise could be refined at the Refinery. 

C1-6 The DEIR shows that, as compared to shipping by marine vessel, shipping crude oil by 
train will generate lower GHG emissions within California. However, revised estimates 
in the Revised DEIR show that shipping crude oil by train will generate higher GHG 
emissions within California than if shipped by marine vessel. In addition, shipping by 
train versus marine vessel generates lower criteria pollutants within the BAAQMD but 
higher and significant levels of criteria pollutants in air districts located uprail from 
BAAQMD. This criteria pollutant analysis is described in Revised DEIR Impact 4.1-5. 

C1-7 With regard to baseline, the reasons why the baseline for transportation emissions was 
selected are discussed in Section 4.1.2.6 of the DEIR. The three-year period from 
December 2009 through November 2012 was used as the project baseline because the 
applicant filed the Use Permit Application for this project in December 2012. Where an 
existing facility’s operations regularly fluctuate over time, the lead agency may use an 
average of recent conditions rather than the conditions that happen to exist when 
environmental review begins. A three-year average is commonly used as the baseline for 
CEQA review of refinery modification projects to more accurately account for the cyclic 
nature of refinery operations. This is because while refineries tend to operate at capacity 
for extended periods of time, refineries also undergo periodic multi-week unit-specific 
and plant-wide shutdowns for scheduled maintenance (referred to as a turnaround). These 
scheduled maintenance activities can be as frequent as annually to as infrequent as once 
every six years. Market forces can also cause refineries to vary their production to meet 
market demand. For these reasons, the annual average based on three previous years of 
operation is more representative of a facility’s baseline operation than a single point in 
time. 

C1-8 DEIR Table 4.6-5 compares emissions from ship travel within California to locomotive 
travel within California (Table 4.6-5). That analysis does not include ocean-going ship 
travel nor does it include train travel outside of California. This comparison shows the 
Project’s net difference in GHG emissions within California (train emissions within 
California minus ship emissions within California). The Revised DEIR includes a revised 
Table 4.6-5 that uses the longest train travel distance from the California/Oregon border 
to Roseville (594 miles per day round-trip). DEIR and Revised DEIR Tables 4.6-7 
compare average annual GHG emissions from ship travel outside of California during the 
baseline period to GHG emissions from proposed train travel outside of California. The 
estimates of ship travel are based on marine vessel origins during the three-year baseline 
period from Alaska, South America, and the Middle East. Those three travel origins have 
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been combined into a composite origin distance (7,305 miles) and a composite estimate 
of GHG baseline emissions from ships. 

C1-9 The criteria pollutant analysis limits the comparison to emission decreases from ships and 
increases from trains occurring within the BAAQMD. The increase in train emissions 
included all locomotive emissions that would occur within the BAAQMD, which 
includes traveling from the Refinery to the BAAQMD eastern border with the Yolo-
Solano Air District located between Fairfield and Vacaville. This analysis compares the 
project’s net increase in emissions within the BAAQMD to BAAQMD’s air quality 
thresholds. The analysis does not compare emissions within Benicia. 

C1-10 The calculation of GHG emissions assumes two locomotives per train. The DEIR 
includes estimates of GHG emissions within California (see Table 4.6-5). The RDEIR 
includes estimates of criteria pollutant emissions for three different train routes within 
California. Revised emission estimates have not been conducted using the different 
baseline proposed by the commenter. 

C1-11 In DEIR section 4.1.4, the discussion evaluates how the project would conflict with or 
obstruct implementation of the applicable air quality plan. This discussion evaluates the 
project with respect to the Bay Area 2010 Clean Air Plan, which was prepared to meet 
the goals of AB32. Table 4.6-7 of the DEIR compares net GHG emissions with the 
existing baseline and shows that the project would have a net benefit in GHG emissions 
when considering the increase in locomotive emissions and the decrease in marine vessel 
emissions. The project would increase emissions in areas outside of the BAAQMD. 
Within the BAAQMD, the increase in emissions, including NOx, would be less than 
BAAQMD’s CEQA significance thresholds and, consequently, the project would be 
consistent with the CAP. 

C1-12 The commenter is correct that there are no CAP measures that apply to the project. 
Consequently, the project is consistent with the CAP. 

C1-13 The DEIR estimates the increase in emissions relative to baseline conditions and finds 
that emissions would be less than the BAAQMD’s significant threshold of 10,000 metric 
tons of CO2e per year (see Table 4.6-5). The DEIR describes the baseline level of 
significance for GHG, how it was established (see DEIR Section 4.6.2.3), and how 
emissions were calculated (see DEIR Section 4.6.3 [Analysis Methodology]). It is 
available for review in DEIR Section 4.6, and in Appendices E.2 and E.5. 

C1-14 Unlike criteria pollutants, BAAQMD has not set mass emission thresholds for toxic air 
emissions. Consequently, toxic air contaminant (TAC) emissions cannot be compared to a 
mass emissions significance threshold. The DEIR and Revised DEIR use BAAQMD’s 
recommended approach for evaluating the significance of TAC emissions. With 
BAAQMD’s approach, air quality dispersion modeling is used to convert TAC emissions 
to concentrations at sensitive receptor locations such as residences and schools. TAC 
concentrations and TAC toxicities are then used to estimate carcinogenic health risks and 
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chronic and acute health hazards. BAAQMD has established both project specific and 
cumulative significance thresholds for carcinogenic risks, chronic hazards, and acute 
hazards. If a project generates emissions of TACs, and the resulting concentration-toxicity 
calculations show potential risks above BAAQMD thresholds, then this is considered a 
significant impact. The Project’s health risks resulting from the release of TACs are 
described in DEIR Impact 4.1-3 and Revised DEIR Impact 4.1-6.  

C1-15 The 10,000 metric ton GHG threshold has been established by the BAAQMD for 
industrial projects. This threshold is described in BAAQMD’s 2009 Revised Draft 
Options and Justification Report, California Environmental Quality Act Thresholds of 
Significance. As stated in that report, the 10,000 metric ton threshold corresponds to a 
level that would capture approximately 95 percent of stationary source GHG emissions 
based on all combustion emissions within the BAAQMD. GHG emissions are considered 
significant if they exceed the 10,000 metric ton threshold. If a project’s GHG emissions 
would be less than the threshold amount, then the related impact would be less than 
significant. For this Project, the City has considered GHG emissions not only within the 
Bay Area Basin but also statewide. Information about the Project’s GHG emissions in a 
larger geographic area also is provided. Table 4.6-5 of the DEIR shows that the net 
increase in GHG emissions within California would be less than 10,000 metric tons. 
However, Revised DEIR Table 4.6-5 shows revised GHG calculations, which would 
exceed BAAQMD’s 10,000 metric ton threshold. C1-16 As described in DEIR 
Section 4.0.2 (p. 4.0-2), baseline conditions for purposes of the EIR reflect “the physical 
environmental conditions… as they existed in the spring of 2013 when the Initial Study / 
Mitigated Negative Declaration (IS/MND) was prepared for the Project (see [DEIR] 
Appendix A).” Specifically with respect to Biological Resources (and as explained in 
DEIR Section 4.2.2.4, p. 4.2-26), baseline conditions reflect the environmental setting 
described in DEIR Section 4.2.2 (p. 4.2-1 et seq.) including, but not limited to, the 
existing developed habitats of the Refinery as well as the other habitats and species that 
could be affected by the Project. Baseline conditions also include then-existing level of 
rail traffic along the potentially affected route through the Suisun Marsh. As noted on 
p. 4.2-32 of the DEIR, the daily average number of trains traveling through the marsh is 42. 
This baseline was determined consistent with CEQA Guidelines Sections 15125(a) and 
15126.2(a)). 

The EIR does not consider the (post-Project) increase in rail usage to be the same as the 
baseline usage. To emphasize, the analysis recognizes the increase and concludes that the 
addition of Project-related railcars to the existing network would not involve a 
cumulatively considerable contribution to any potential significant cumulative impact to 
biological resources (DEIR, p. 5-15).1 

                                                      
1  The Revised DEIR revisited the analysis of potential cumulative effects to biological resources associated with the 

transportation of Project-related crude by rail, including the potential for Project trains to operate on the same 
segments of track as other trains in the cumulative scenario. See Revised DEIR Section 2.17.4 (p. 2-144 et seq.). 
However, the language quoted in the comment remains substantially the same (see Revised DEIR, p. 2-157). 
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C1-17 The City issued a Revised DEIR that provides a quantitative risk analysis of the Project. 
See Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and 
Revised DEIR Appendix F. In shifting from a qualitative analysis to a quantitative one, 
the City exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. This 
change in the approach to analysis relative to the DEIR is explained in Revised DEIR 
Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). As a 
result of changes in the risk analysis, the reduction in risk of marine vessel spills under 
the Project was not factored into the quantitative risk assessment provided in the Revised 
DEIR, and the text on pp.2-157 and 2-158 of the Revised DEIR regarding spill cleanup 
was accordingly revised. 

C1-18 As explained in Revised DEIR Section 2.4.2 (p. 2-22), Valero would ask UPRR to 
schedule Valero’s unit trains so that none of them cross Park Road during the commute 
hours of 6:00 AM to 9:00 AM and 4:00 PM to 6:00 PM. UPRR has agreed to make all 
reasonable effort to comply with this request. It is expected that Project trains would 
avoid crossing Park Road during the commute hours because UPRR has demonstrated a 
pattern and practice of regularly meet passenger train schedules: the Capitol Corridor 
trains dispatched by UPRR rely on precise 1-minute schedules and are on time between 
94 percent and 97 percent of the time. On the basis of this past success in meeting 
1-minute schedule needs, it is reasonable to assume that UPRR could schedule Project-
related crude oil trains around a 3-hour window and a 2-hour window. Nonetheless, the 
Revised DEIR acknowledges it is possible that Project-related crude oil could be 
delivered outside scheduled hours. See Revised DEIR Section 2.16.1 (p. 2-138 et seq.), 
which concludes that any one train would have about an 8 percent chance of traveling 
through an at-grade intersection during the AM or PM peak period. 

C1-19 It is logical/reasonable to assume that people who have to deal with something like delays 
getting to and from work day-in and day-out will have a different tolerance level than 
people who do not. As stated in the DEIR (pp. 4.11-4 and 4.11-5), the Project is in an 
industrial area, and unlike commuters traveling to and from work in commercial and 
residential areas, drivers that travel in the industrial area have an expectation that train 
crossings will, occasionally, result in delays that can be, in some cases, somewhat 
lengthy. 

C1-20 As described on pp. 20-21 of the Transportation Impact Analysis report (DEIR 
Appendix I), queue lengths (traffic backups) were determined using the VISSIM micro-

2.6-14



2. Responses to Comments on the Draft EIR 

2.6 Response to Planning Commission Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

simulation computer model. Input data needed for VISSIM to calculate queue lengths 
include the number of traffic lanes, traffic controls (signalized or not), traffic volumes, 
and vehicle behavior characteristics. The VISSIM model was calibrated (validated) to 
ensure that its queue lengths calculations represent a reasonable approximation of 
existing conditions. 

C1-21 To decide whether a proposed project's environmental impacts are likely to be significant, 
the lead agency must use some measure of the environment's state absent the project; this 
measure often is referred to as the “baseline.” Communities for a Better Environment v. 
South Coast Air Quality Management District (2010) 48 Cal.4th 310, 315. The baseline 
normally consists of the actual physical environmental conditions in the vicinity of the 
project as they exist at the time environmental analysis is initiated (14 Cal. Code Regs. 
§15125(a)). Where actual physical conditions fluctuate, lead agencies have discretion to 
accommodate temporary lulls or spikes that may be occurring at the time of 
environmental review. Save Our Peninsula Committee v. Monterey County Board of 
Supervisors (2001) 87 Cal.App.4th 99, 125. Here, where the measured duration of train 
crossings vary substantially, the City elected to use neither the longest nor the shortest 
duration and thereby to avoid using a spike or dip that could skew the analysis.  

C1-22 See Response C1-21 regarding the baseline train crossing duration. As described on 
page 4.11-9 of the DEIR, the 8.3-minute duration when traffic is stopped on Park Road 
for a train with 50 railcars to cross is a mathematical calculation, using length and speed 
to determine duration. That is, a railcar is about 60 feet long, so a train with 200 feet of 
locomotives and 50 railcars would be about 3,200 feet in length. A travel speed of 5 mph 
is 440 feet per minute, and at that speed, it takes 7.3 minutes to travel 3,200 feet. The at-
grade crossing traffic controls provide a 30-second buffer time before and after each train 
crossing on Park Road. Therefore, each 50-railcar train delivery would block traffic on 
Park Road for approximately 8.3 minutes. 

C1-23 The intersection queue lengths shown in Table 3.2 of the Transportation Impact Analysis 
report (DEIR Appendix I) were based on the train crossing durations for each scenario. 
The Project’s 8.3-minute crossing would be shorter than the approximate 12-minute 
crossing duration for the baseline (Existing No Project) scenario. Although the Project 
would increase the frequency of trains crossing Park Road by four crossings a day, the 
number of crossings per day under Project conditions generally would fall within the range 
of crossings per day under existing conditions. In addition, compared to baseline 
conditions, (1) there would be no change to the peak daily episode of delay; (2) the delay 
caused by each Valero unit train would be less; and (3) the 8.3-minute Project train 
crossing would increase the average vehicle delay in an hour by less than the one-second 
threshold of significance when the train crossing currently operates at LOS F. See 
Response C1-21 regarding the baseline train crossing duration. 

C1-24 See Response C1-23 regarding the bases for the less-than-significant impact determination. 
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C1-25 The reference to 3:30 to 4:00 PM and 6:00 to 8:00 PM was meant to refer to the PM 
commute period (3:30 to 8:00 PM) when FAST Route 40 buses run on Park Road 
(i.e., minus the 4:00 to 6:00 PM period during which Valero would not schedule Project 
train crossings of Park Road). The characterization of the “small, but possible, chance” of 
coincidental use of the Park Road train crossing by a FAST bus and a Project train was 
based on the relatively low frequency of both the FAST bus route (commute periods 
only) and the Project trains (four per day) at the Park Road crossing over the course of an 
average day. 

C1-26 Judging the significance of the Project’s impact on the FAST bus service in the context of 
the existing variability of delays experienced by bus riders is analogous to judging traffic 
impacts on the basis of the daily fluctuations in traffic volumes on roadways. That is, the 
prevailing understanding within the traffic analysis community is that traffic volumes 
generally vary by about 5%+/- from day to day, and if a project would increase roadway 
traffic volumes by less than 5%, then it is reasonable to judge that the average motorist 
would not notice the change in traffic conditions caused by the relatively low Project-
generated traffic because that motorist already is experiencing delays associated with 
traffic volumes that are up to about 5% higher one day than they were the day before. As 
stated on page 4.11-12 of the DEIR, the proposed increased crossing frequency (four per 
day) is within the current range of crossing variability. The Solano Transportation 
Authority (provider of the FAST bus service) did not submit comments on the DEIR, and 
thus their opinion about the less-than-significant impact to transit service is not known.  

C1-27 The issue of emergency access is discussed in the DEIR under Impact 4.11-4 on 
pp.4.11-12 and 4.11-13. The analysis determined that although it is unlikely that an 
emergency incident would occur at the same time as a Project train crossing, Mitigation 
Measure 4.11-4 would reduce the impact to less-than-significant. In addition, Chief 
Jim Lydon of the Benicia Fire Department spoke extensively of the Fire Department’s 
capabilities and emergency response plans at the July 10, 2014 comment meeting on the 
DEIR (Transcript, pp.120-124; Final EIR Section 2.9.1). 

C1-28 See Response C1-27. As noted on p.4.11-9 of the DEIR, a Project train would take 
approximately 8.3 minutes to cross Park Road. The probability of a Project train crossing 
and an emergency services call was determined to be low based on the maximum amount 
of time a project train could potentially block the intersection. The intersection could be 
blocked a maximum of four times per 24-hour period as each train would cross the 
intersection twice (loaded and then empty) and due to the time it takes to unload a train 
and process the empty cars for transport back to Roseville (12 hours). Therefore, the 
maximum total time the intersection would be blocked during a 24-hour period would be 
a little over 33 minutes, or about 2% of the total minutes in a day.  

C1-29 Mitigation Measure 4.11-4 (p. 4.11-12 et seq.) refers to an Operational Aid Agreement 
that shall include implementation either prior to commencement of the Project or 
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certificate of occupancy. The Operational Aid Agreement is provided as Appendix B to 
this Final EIR. 

C1-30 According to the Benicia Fire Chief, the Fire Department has received training regarding 
both crude oil fires and incidents involving rail transportation. See the July 10, 2014 
comment meeting on the DEIR (Transcript, pp.120-124; Final EIR Section 2.9.1) and the 
September 29, 2015 comment meeting on the Revised DEIR (Transcript, p. 67; Final EIR 
Section 3.9.1). 

C1-31 Information regarding Union Pacific’s emergency response equipment is included on 
p. 2-122 of the Revised DEIR. 

C1-32 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. See Revised DEIR Section 2.12 (p. 2-62) for 
an analysis of potential impacts relating to Hazards and Hazardous Materials between the 
Refinery and the crude oil points of origin. Regarding spills that could occur within the 
Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 and 4.7-4 
(p. 2-106 et seq.) and Revised DEIR Appendix F. 

C1-33 See Response C1-32. 

C1-34 See Response C1-32. 

C1-35 UPRR, not Valero, would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pages 74 
and 75): “…that's correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded by 
the Railroad.” 

C1-36 As explained in Response C1-35, UPRR would be financially responsible for any 
necessary rail transport-related cleanup costs. The City is not privy to sources of funding 
available to UPRR to satisfy its liability obligations, and so is not in a position to 
comment regarding what funds might be available for this purpose. 

C1-37 As explained in Response C1-35, UPRR would be financially responsible for any 
necessary rail transport-related cleanup costs. 
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C1-38 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pages 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

C1-39 The February 21, 2014 agreement between the U.S. Department of Transportation 
(USDOT) and the Association of American Railroads (which includes Union Pacific as a 
member) required that no later than July 1, 2014 railroads were to use the Rail Corridor 
Risk Management System to aid in the determination of the safest and most secure rail 
routes for trains with 20 or more cars of crude oil (see Revised DEIR p. 2-77). This 
requirement was included in the USDOT regulations issued in May 2015 (see p. 2-80). 
The City does not have knowledge of UPRR’s rail routing plans. 

C1-40 The City does not have knowledge of any request by Valero regarding degasification of 
crude oil prior to transport. Although federal regulations do not currently require 
stabilization, the North Dakota Industrial Commission approved Order No. 25417 on 
December 9, 2014. This order “requires all oil producers in North Dakota install and 
utilize oil-conditioning equipment to significantly reduce the vapor pressure of all 
Bakken crude oil beginning April 1, 2015” (NDIC, 2015).2 

C1-41 An average loaded tank car weighs approximately 132 tons (Revised Draft EIR p. 2-49). 
As stated on p. 2-64, the main line track along the three Project routes has an allowable 
gross weight rating of 315,000 pounds per car; therefore, bridges would be adequate to 
handle Project tank cars.  

C1-42 The statement that the DEIR does not include any discussion of the potential impact of 
climate change-induced sea level rise on the Project is correct. See Ballona Wetlands 
Land Trust v. City of Los Angeles (2011) 201 Cal. App. 4th 455 (EIR not required to 
discuss impact of possible global-warming-related sea level rise on the project). 

C1-43 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully upgraded 
(p. 47 of Revised DEIR Appendix F). The deadline for extension of compliance with 
PTC implementation was extended to December 31, 2018.3 

                                                      
2  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/ 

ConditioningFAQ040215.pdf]. 
3  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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C1-44 As explained on p. 11 of Attachment 1 in Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they tend to overestimate the risk. The railroad 
derailment rates used in this analysis were calculated based on the data from 2005 to 
2009. Since then, the derailment rate has continued to decline, thus the rates calculated 
using the study interval data (2005-2009) are higher than if the same rates were 
calculated using more recent data. Specifically, the average U.S. railroad derailment rate 
during the study period was 2.5 derailments per million train miles, whereas in the 
subsequent 5-year period the rate was 1.8 derailments per million train miles and in 2014 
it had dropped to 1.6 derailments per million train miles. These reflect reductions of 27% 
and 36%, respectively. The measure of derailment rate is a different metric than the 
actual volume of crude oil spilled in derailments. As stated on p.14 of Attachment 1, “In 
2008 there were less than 12,000 rail tank car shipments of petroleum crude oil in the 
U.S., whereas in 2014, there were over 512,000. This more than 40-fold increase in 
traffic is the reason that there have been more accidents involving this product.” 

C1-45 See Response C1-44. 

C1-46 The commenter’s question about the loading location(s) of barges that have delivered 
Bakken crude oil to the Refinery does not bear on the adequacy or accuracy of the EIR’s 
analysis of potential impacts of delivery by rail or identify a significant environmental 
issue requiring a response. 
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2.6.2 Letter C2 – Responses to Comments from 
Commissioner Oakes 

C2-1 Air emissions associated with area refineries’ existing and ongoing receipt of crude by 
rail is reflected in baseline conditions and also is considered as part of the cumulative 
scenario. See Revised DEIR Section 2.17.4 (p. 2-144 et seq.) which identifies other crude 
by rail projects that would cause impacts that could combine with those of the Project 
and analyzes whether the incremental impacts of the Project could combine with the 
incremental impacts of those other projects to cause or contribute to a significant 
cumulative effect. The analysis of cumulative impacts to Air Quality presented in Revised 
DEIR Section 2.17.4.3 (p. 2-152 et seq.) explains that the Project’s emissions generated 
within the Bay Area Basin would not exceed the BAAQMD regional mass emissions 
thresholds and so would not make a cumulatively considerable contribution to regional 
cumulative air quality impacts in the Bay Area Basin. Because Project emissions would 
be within the limits established by BAAQMD for the purpose of determining whether a 
project’s emissions would be cumulatively considerable, it is not necessary to identify the 
specific emissions levels for all other emitters within the District. Consistent with Public 
Resources Code Section 21091(d)(2)(B) and CEQA Guidelines Section 15204(a), the 
requested details are not provided. 

C2-2 The Attorney General’s comments on this Project are addressed in FEIR Section 2.4.24. 
Regarding the commenter’s request for additional information about the disclosure and 
analysis of the risk of accidents that could result from transportation and storage of the 
new crudes, see Revised DEIR Section 2.12 (p. 2-62 et seq.), which evaluates risks, 
quantifies potential consequences, and concludes that the Project would have a significant 
unavoidable impact relating to hazards, including secondary impacts associated with train 
derailments and unloading accidents that lead to spills, fires, explosions, and ensuing 
emergency response activities. 

C2-3 As stated in Impacts 4.1-1b and 4.1-2, the project’s emissions would be less than 
significant in the Bay Area because the increase in train emissions within the Bay Area 
would be outweighed by the decrease in marine vessel emissions within the Bay Area. 
However, train emissions would be significant in the Yolo-Solano and Sacramento air 
districts (and in other uprail air districts as discussed in the RDEIR). Federal law 
preempts local regulation of locomotive emissions. Consequently, the City does not have 
the authority to mitigate or offset diesel emissions from locomotives (see also the 
mitigation discussion in Impact 4.1-5 of the RDEIR).  

C2-4 Regarding liability, including financial responsibility for any necessary rail transport-
related cleanup costs, see Response C1-35. Rail accidents involving crude oil are 
summarized in Revised DEIR Section 2.12.2.4 (p. 2-74 et seq.) and Revised DEIR 
Appendix F (p. 16 et seq.). The volatility and other characteristics of crude oil that could 
be provided by rail to the Refinery if the Project is approved are considered in the 
Revised DEIR (see, e.g., Revised DEIR Appendix F p. 41). Chief Jim Lydon of the 
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Benicia Fire Department spoke extensively of the Fire Department’s capabilities and 
emergency response plans, including training for both crude oil fires and incidents 
involving rail transportation, at the July 10, 2014 comment meeting on the DEIR 
(Transcript, pp.120-124; Final EIR Section 2.9.1). For more information about 
emergency response in the event of a crude oil train fire, see Response K2-14.  

In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to provide a detailed evaluation of unloading facility risk, 
mainline rail accident risk, and cumulative risk including a discussion of the probability 
(frequency) of a derailment and associated crude oil spill. See Revised DEIR Appendix 
F, Section 5.1. As explained in Revised DEIR Appendix F, Dr. Christopher Barkan, a 
Professor and Executive Director of the Rail Transportation and Engineering Center at 
the Department of Civil and Environmental Engineering at the University of Illinois at 
Urbana- Champaign, was retained to identify the probability of an accident (i.e., accident 
rate or derailment rate) and oil spill (i.e., spill rate) from a crude oil train on the three 
routes most likely to be used to transport Project related crude from the State border to 
Roseville. Dr. Christopher Barkan and his colleagues evaluated route specific accident 
rates and spill rates based on specific tank car designs and took into account major risk 
factors, including route specific FRA track class, method of operation, tank car safety 
design, and the proposed volume of crude oil trains over the route and the estimated spill 
size.  

As stated in Revised DEIR Appendix F: “The results of analysis showed that the 
probability of a crude oil release incident exceeding 100 gallons or more would range 
between one every 20 years to once every 27 years depending upon the rail route used to 
get to the Refinery. The probability of a crude oil release incident exceeding 30,000 gallons 
or more would range between one every 38 years to once every 80 years; the probability of 
a crude oil release incident exceeding 180,000 gallons or more would range between one 
every 200 years to once every 4,000 years; and the probability of a crude oil release 
incident exceeding 240,000 gallons or more would range between one every 308 years to 
once every 10,000 years. These probabilities of a release are only for the portion of the 
routes between the Refinery and California/Oregon and California/Nevada state lines. As 
discussed below, the probability of a release of crude oil would be greater for the full length 
of the train route (crude source location to Refinery).” 
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2.6.3 Letter C3 – Responses to Comments from 
Commissioner Cohen-Grossman 

C3-1 CEQA requires a lead agency to analyze the potential impacts of the whole of a proposed 
project, which the City has done for this Project. See, for example, the Revised DEIR, 
which analyzes potential impacts from the point of crude oil origin to the Refinery. As 
explained in Revised DEIR Appendix G, the City is preempted from mitigating impacts 
from rail operations. Regarding responsibility for local accidents, see Response C1-35. 
Regarding regulatory oversight, see Response C3-13. 

C3-2 For this Project, the phrase “life of the project” refers to the time period between a 
Project approval and for as long as the Refinery brings in crude oil by rail or the 
revocation of the conditional use permit, whichever occurs first. See Benicia Municipal 
Code Section 17.104.090. 

C3-3 The Project does not include the exportation of any materials from the Refinery, but 
rather exclusively involves the importation of crude by rail. Petroleum products 
processed at the Refinery (including crude brought in by rail) would continue to leave the 
facility in the same ways in which they do under baseline conditions. See Revised DEIR 
p. 1-1, which clarifies that the “Project would not increase the Refinery’s total crude oil 
throughput or result in an increase in the production of existing products or byproducts.” 
Baseline uses of infrastructure that exists under baseline conditions would remain 
unchanged by the Project, including use of Track 700, which provides access through the 
Refinery property to businesses within the Benicia Industrial Park. 

C3-4 No changes other than those described in the EIR are proposed or would be required to 
implement the Project if it is approved.  

C3-5 The BAAQMD permit status of Valero’s hydrogen plant would not be changed as a result 
of the Project; the consideration by the Air District of any potential extension request 
would be beyond the purview of the analysis of impacts of this Project. DEIR Section 3.3 
provides an overview of the existing Refinery as a means of establishing context for the 
current proposal. DEIR Section 5.4.2.1 (p. 5-5) identifies the Valero Improvement Project 
(VIP) and the hydrogen plant proposed as part of the VIP as part of the cumulative 
scenario. As suggested in the comment, the reference to Section 3.3.3 was a 
typographical error. In response to this comment, the last sentence of Section 5.4.2.1 (at 
the top of page 5-5) has been revised as follows: 

See Section 3.3.2 3, The Benicia Refinery Recent Projects / Current Status of 
Refinery, for more detail about the VIP Project. 

C3-6 See Response C3-5. 
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C3-7 The MOC process and MI program are used to evaluate potential effects of crude oil on 
equipment and operations. Therefore, these programs also would monitor effects on the 
unloading rack and piping proposed by the Project. In addition, Valero would update its 
Spill Prevention Control and Countermeasure plans and Facility Response Plans to 
include the shipment of crude oil by rail (see p.4.7-2 of the DEIR). As stated during the 
Planning Commission’s September 29, 2015 meeting on the Revised DEIR, Valero has 
engaged with local agencies to address rail transportation safety and conducted drills with 
the Benicia Fire Department (see Transcript p.30). 

C3-8 See Response A4-6 regarding the enforceability of Valero’s commitment to use 
CPC-1232 tank cars. 

C3-9 As described on p.3-21 of the DEIR, 50-car unit trains would be split into two 25-car 
trains after crossing Park Road and entering Refinery property. UPRR would use its 
locomotives to break apart the 50-car trains and reassemble the empty tank cars for 
shipment back to Roseville. All of the switching required as part of the loading and 
unloading process, including the reassembly of the empty tank car trains consisting of 
50 tank cars would occur on Refinery property. 

C3-10 As shown in Table 4.1-1, there was one violation of the federal NAAQS for the five-year 
period from 2008 through 2012 at the closest monitoring station in Vallejo. During the 
same period, there were no violations of the CO, NO2, or PM2.5 standards. BAAQMD 
conducts regular inspections to ensure that Valero is complying with its permit. This 
project is evaluated against BAAQMD’s 2010 CEQA thresholds. Air permits for the 
Valero Improvement Project (the previous project referred to by the commenter) were 
issued for full operation of Refinery equipment modifications and improvements.  

C3-11 Questions about neighborliness and inter-community relations are beyond the scope of 
this EIR.  

C3-12 The DEIR approach used to quantify the difference in emissions between ships and trains 
represents a reasonable approach given the difficulty in identifying the exact origination 
of the crudes to eventually be processed at the Refinery. The ship emission estimates 
comparing GHG emissions do not include estimates of ships operating at different 
modes. However, the localized estimates showing emissions within California and within 
the BAAQMD do include ships operating at different modes, including cruising, slow 
cruising, maneuvering, and hoteling. The ship emissions also include the operation of 
tugboats. Commenter asks whether trains have similar options as Ports for “plug in” (also 
known as cold ironing) operations. A plug-in option for trains has not been evaluated as 
part of the DEIR. However, unlike ships, train locomotives do not remain in one place for 
an extended period of time. Consequently, a plug-in option is not feasible for trains. 

C3-13 The role of the Federal Railroad Administration (FRA) is explained in the DEIR as 
regulating and enforcing railroad safety regulations, including those relating to track 
safety, grade crossings, rail equipment, operating practices, and the transport of 
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hazardous materials by rail (see, e.g., DEIR §4.5.2.6, p. 4.5-9 et seq.; DEIR §4.7.2.3, 
p. 4.7-3 et seq.). The DEIR states that the Project does not require FRA approval because 
no discretionary or ministerial authorization would be required from the FRA before the 
Project could be implemented; indeed, no federal action would be required from any 
federal agency before the Project could be implemented. Thus, while operation of the 
railroad would continue to be subject to federal regulation, Valero’s proposed activities 
would not. 

C3-14 See Revised DEIR pp.2-51 to 2-52, criterion “f,” for further discussion of the Project’s 
energy use requirements. The difference in efficiency between marine vessel and rail 
transport would not be substantial. In addition, as noted in Table 4.6-7 on p.2-60, the 
“Baseline Marine Vessel Engines-Composite Baseline Origin” indicates that the distance 
traveled by marine vessel would be approximately 7,300 miles, which is nearly five times 
the average distance estimated for Project trains. 

C3-15 It is not anticipated that this Project, if approved, would have any effect on the percentage 
of track to be inspected pursuant to FRA requirements: UPRR’s existing obligation to 
ensure its track meets or exceeds the federal safety standards would apply regardless of 
whether the Project is approved.  

C3-16 As described in Section 4.5.2.6 (p. 4.5-12) of the DEIR under the discussion of the 
Seismic Hazards Mapping Act, the project site has not yet been evaluated by the 
California Geological Survey (CGS) to determine the need for mitigation of potential 
liquefaction and/or earthquake-induced landslide ground displacements. The City does 
not have information regarding when such evaluations by the CGS may be completed. 
Please see Response A17-5 regarding the inclusion of geotechnical investigations 
relevant to the project in the DEIR. 

C3-17 As described under Impact 4.5-3 (p. 4.5-16 et seq.), Mitigation Measure 4.5-1 would 
ensure the rail lines associated with the proposed project are sufficiently designed to 
overcome the damage that predicted ground displacement could cause and ensures that 
ground movement during an earthquake would not result in failure of tracks and other 
facilities during and immediately following a large regional earthquake. As described 
under Mitigation Measure 4.5-2 (p. 4.5-17), a seismic incident with the potential for track 
damage refers to an earthquake of sufficient magnitude to have the potential for 
associated secondary ground failure (such as liquefaction or lateral spreading). Please see 
Response D32-19 for information relating to federal track safety standards. Adverse 
secondary effects regarding Project trains during transport of crude oil are discussed in a 
new impact identified in the Revised DEIR (Impact 4.7-6 on p. 2-108). Secondary effects 
resulting from seismic hazards would be significant and unavoidable. See p. 2-114 for 
discussion of Secondary Effects Relating to Geology and Soils. 

C3-18 GHG emissions emitted by locomotives are a function of the amount of fuel consumed. 
Idling locomotives burn less fuel and thus emit much lower levels of GHGs than 
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locomotives that are operating under heavy loads. Consequently, idling trains would have a 
negligible effect on total train emissions and would not affect the significance conclusions. 

C3-19 The footnote referred to by the commenter implies that the GHG emissions do not 
include emissions from tugboats or trains operating at slower speeds in the vicinity of the 
Refinery. The table referred to by the footnote only compares the relative emission 
factors for line-haul locomotives versus ocean going ships.  

C3-20 According to the U.S. Environmental Protection Agency (USEPA), every SPCC Plan 
must be certified by a licensed Professional Engineer unless the owner/operator is eligible 
to self-certify the SPCC Plan (USEPA, 2015a).4 FRPs are required to be prepared and 
submitted to the USEPA (USEPA, 2015b).5 

C3-21 As noted in the second column of Table 4.7-5 (“Bottom Outlet Handle”) on p. 2-81 of the 
Revised DEIR, bottom outlet handles designed to remain closed during an accident are 
optional on CPC-1232 tank cars. Handles would either be removed or designed to stay 
closed during an accident for new tank cars (DOT-117 and DOT-117R) under regulations 
issued by USDOT in May 2015. 

C3-22 On March 6, 2014, the U.S. Department of Transportation issued an Emergency Order 
that requires shippers to assign crude oil to Packing Groups I or II (see Revised Draft EIR 
p. 2-78); all crude oil transported to the Refinery under the Project would therefore fall 
under these Packing Groups. See footnote 15 on p. 2-71 for discussion of flammability 
and combustibility. According to the Pipeline and Hazardous Materials Safety 
Administration, “Based upon the results obtained from sampling and testing of the 
135 samples from August 2013 to May 2014, the majority of crude oil analyzed from the 
Bakken region displayed characteristics consistent with those of a Class 3 flammable 
liquid, PG I or II [Packing Group I or II], with a predominance to PG I, the most 
dangerous class of Class 3 flammable liquids” (USDOT, 2014).6 The website for 
Operation Classification indicates that it is an ongoing investigation. 

C3-23 The sentence immediately preceding the commenter’s quote states the following: “Project 
trains…will be attended at all times.” The last sentence before the bulleted item on 
p. 4.7-15 is revised as follows for clarification: 

To maximize safety and security, UPRR has implemented additional procedures 
to secure an unattended train or locomotives in compliance with Federal Railroad 
Administration Emergency Order No. 28 (UPRR, 2013). 

                                                      
4  U. S. Environmental Protection Agency, 2015a. Spill Prevention, Control, and Countermeasure (SPCC) Regulation, 

40 CFR part 112, A Facility Owner/Operator’s Guide to Oil Pollution Prevention. [http://www2.epa.gov/sites/ 
production/files/documents/spccbluebroch.pdf]. 

5  U.S. Environmental Protection Agency, 2015b. Facility Response Plan (FRP) Applicability. 
[http://www2.epa.gov/oil-spills-prevention-and-preparedness-regulations/facility-response-plan-frp-applicability]. 

6  U.S. Department of Transportation, 2014e. Operation Safe Delivery Update. [http://www.phmsa.dot.gov/ 
pv_obj_cache/pv_obj_id_8A422ABDC16B72E5F166FE34048CCCBFED3B0500/filename/07_23_14_Operation_
Safe_Delivery_Report_final_clean.pdf]. 
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C3-24 The words “if any” on DEIR p. 4.7-20 were intended to modify “Bakken crude” because, 
although possible or even likely, it is not certain that Bakken crude would be delivered by 
rail to the Refinery if the Project is approved. To see the other types of crude that could 
be delivered by rail to the Refinery, see Revised DEIR Figure 1-2, Union Pacific Crude 
Network. In any event, the City has revisited the analysis of potential hazards, including 
potential effects associated with an upset or accident condition resulting in a release of 
crude oil or other consequences. See, e.g., Revised DEIR Section 2.12 (p. 2-62 et seq.). 
The revised analysis concludes that potential hazards-related effects would be significant 
and unavoidable.  

C3-25 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: “We 
are liable for every product that we move on our railroad for a customer, and we take that 
responsibility, obviously, very, very seriously.” Asked to clarify whether this liability 
includes responsibility “for cleanup costs for any spills and for property damage related 
to any fires or explosions,” she replied (Transcript pages 74 and 75): “…that’s correct. 
The railroad is responsible for any type of incident that we have; we are financially liable 
for all of that. And that applies to local or state emergency response costs that are 
associated with an incident.… It also deals with all cleanup, as well as all mitigation that 
is required as part of any type of incident. That is all funded by the Railroad.” 

 UPRR has implemented several measures to maximize safety and security when 
transporting crude oil. See Revised DEIR p. 2-91 et seq. 

C3-26 Please see response A10-2 for details regarding a revised SWPPP that is valid beyond 
December 31, 2014. The SWPPP, which incorporates the NPDES discharge limits and 
monitoring requirements as well as incorporates procedures, pollution prevention 
strategies, and best management practices (BMPs) used to meet these discharge limits, is 
largely consistent with previous versions (although, as detailed in Response A10-2, 
revisions to the current SWPPP include covered construction activities). 

C3-27 Revised DEIR p. 1-1 clarifies that the “Project would not increase the Refinery’s total 
crude oil throughput or result in an increase in the production of existing products or 
byproducts.” No existing refining procedures are expected to change as a result of the 
Project, and so no modification of any existing use permit would be needed to implement 
the Project.  

C3-28 As stated under Revised Draft EIR Impact 4.10-4a (see page 2-133), the railroad noise 
analysis associated with the potential for the Project to result in a substantial temporary or 
periodic increase in ambient noise levels relies on Federal Transit Administration (FTA) 
guidance for the evaluation of noise impacts from rail projects. In its guidance, the FTA 
does not recommend that railroad noise modeling factor in atmospheric variables such as 
wind because such variables can only modify the ground attenuation of railroad noise at 
very large distances, which are generally beyond the range of typical transit-noise 
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impacts (FTA, 2006; page 2-10). Therefore, any rail noise level increase at residences 
when winds are from the east or the north would be expected to be negligible and not 
quantifiable.  

Federal Transit Administration (FTA), 2006. Transit Noise and Vibration Impact 
Assessment. FTA-VA-90-1003-06. [http://www.hmmh.com/fta-manual-transit-noise-
vibrationassessment-2006.html] May. 

C3-29 As stated on p. 4.11-4 of the DEIR, the number of trains that cross Park Road varies from 
day to day (i.e., during seven days of videotaping in April 2013, the total number of daily 
train crossings varied widely, from four to 18 each day). See Response B8-11 regarding 
the Bus Hub project. As described on p. 4.11-10 of the DEIR, the basis for the less-than-
significant impact determination for Project effect on traffic level of service is that under 
baseline-plus-project conditions, there would be no change to the peak daily occurrence 
of delay, and the Project train crossings would increase the average vehicle delay in an 
hour by about 0.8 second, which is less than the one-second threshold of significance 
when the train crossing currently operates at LOS F. Given the network of roads serving 
the Valero Refinery and Benicia Industrial Park, and roads serving other (surrounding) 
uses, it is not unreasonable to judge that drivers that cross the train tracks across Park 
Road are traveling to or from an industrial use. However, the second sentence of the 
paragraph at the bottom of page 4.11-4 is revised as follows: 

Any A driver that crosses Park Road or travels through one of the study 
intersections most-likely is traveling to or from some industrial use – either the 
Refinery or some other business in the adjacent Benicia Industrial Park. 

C3-30 The commenter’s assertion is correct that the Project would increase the number of train 
crossings of Park Road and the Iron Workers Union Driveway (by four per day). 
However, see Response C3-29 regarding the number of Project trains falling within the 
daily fluctuation of train crossings, and regarding the basis for the less-than-significant 
impact determination for Project effect on traffic level of service. 

C3-31 The recommended/required travel speed of trains is established by the Federal Railroad 
Administration as no faster than 40 or 50 mph (the lower speed limit for trains containing 
any tank cars not meeting the enhanced tank car standards). The 5 mph speed at the Park 
Road crossing is a function of the crossing being near the terminus (delivery point at the 
Refinery) of the rail line.  

C3-32 See Response C1-28. Given the frequency of each occurrence (four train crossings per 
day, and two emergency incidents per month [as stated on page 4.11-12 of the DEIR), the 
DEIR statement that the probability of an emergency incident occurring at the same time 
as a Project train crossing is low is a reasonable one. 

C3-33 An EIR must describe a reasonable range of potentially feasible alternatives that is 
sufficient to permit informed decision-making and public participation (CEQA 
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Guidelines §15126.6). An EIR should focus on alternatives that eliminate or reduce 
potential significant impacts and that could attain most of the basic project objectives, 
and must consider a “no project” alternative. The discussion of alternatives may be 
limited to those that are potentially feasible. See DEIR Section 6.1 (p. 6-1 et seq.) for 
more information. The EIR analyzes Alternative 1, Limiting Project to One 50-Car Train 
Delivery per Day (DEIR §6.4.2.1, p. 6-7 et seq.) because it passed the screening criteria 
and otherwise met the requirements of CEQA. The EIR does not “dismiss” Alternative 1. 

C3-34 As noted above, the City has revisited the geographic scope of the analysis and its 
evaluation of potential impacts relating to hazards, including impacts that may result 
from an upset or accident condition. See the Revised DEIR, which was issued for review 
in August 2015, and which concludes that some significant unavoidable impacts would 
result from the Project. Based on that review and in response to this comment, DEIR 
Section 5.5 (pp. 5-20, 5-21) has been revised as follows: 

The environmental effects of the Project are identified and discussed in detail in 
Chapter 2 of the Revised DEIR, Chapter 4 of the DEIR, and in the Initial Study / 
Mitigated Negative Declaration, included as DEIR Appendix A. Except as 
identified in Revised DEIR Section 2.17.1, regarding significant unavoidable 
environmental impacts, A all identified environmental effects of the Project 
would be less than significant, or less than significant after implementation of the 
identified mitigation measures. The Initial Study and EIR further conclude that 
the Project would not have any effects in the following environmental areas: 

 Agricultural and Forest Resources 

 Mineral Resources 

To clarify, where the EIR determines that a potential impact would be significant and that 
mitigation measures would be infeasible for legal or other reasons, the potential 
significant impact would be significant and unavoidable. 
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2.6.4 Letter C4 – Responses to Comments from 
Former Commissioner Smith 

C4-1 Unless otherwise indicated in the text, the DEIR relies on the following definitions: 
“Project area” means the area in which the Project would be implemented, i.e., within 
that portion of the Refinery shown as the “Project site” in DEIR Figure 3-2 (DEIR, 
p. 3-4) as supplemented in the Revised DEIR to include the freight rail tracks that could 
be used to transport Project-related crude by rail (see Revised DEIR Figure 1-1, p. 1-2; 
Figure 1-2, p. 1-3; Figure 1-3, p. 1-4; and Figure 1-4, p. 1-6). In the DEIR on p. 5-18, the 
Project site’s current conditions and land use are discussed, stating that it is currently 
paved with impervious surfaces and that storm runoff generated at the Project site would 
be similar to the existing runoff on-site. The Project area, however, is used more to 
discuss the setting of the project, as can be seen in Section 4.1.2 (DEIR, p. 4.1-1). The 
“vicinity” and “immediate vicinity” of the Project area generally mean the area in which 
the Project could have the potential to result in indirect effects. For example, page 5-17 of 
the DEIR discusses how the southern portion of the Lake Herman/Sulphur Springs Creek 
watershed is in the vicinity of the Project and drains into Suisun Bay. Because the 
specific geographic extent of an area of potential indirect impacts varies by resource, it is 
not possible to assign a specific boundary for these terms that applies uniformly 
throughout the document. Finally, “outside the Project area” generally is used to mean 
that area beyond which the potential effects of the Project could result. The term “outside 
the Project area” is discussed further in DEIR Section 4.0.4 (p. 4.0-3).  

C4-2 Key components of the Project, including proposed changes to rail track, are described on 
Revised DEIR p. 2-6 and are shown on Figure ES-3, Site Plan, on p. 2-7. For topography 
of the rail site, see DEIR p. 4.5-2. Vegetation in or adjacent to the rail site is discussed in 
Section 4.2.2 (DEIR, p. 4.2-1). For any transportation-related questions, see Section 4.11, 
Transportation and Traffic, on DEIR page 4.11-1. See DEIR p. 4.1-5 for references to the 
Project in relation to industrial and residential uses. 

C4-3 See Response A4-6 regarding the enforceability of Valero’s commitment to use CPC-
1232 tank cars. Should regulations be adopted requiring even newer, safer tank cars to be 
used, Valero’s obligation to comply with the new standards also would be enforceable. 

 Regarding braking, as noted in the last column of Table 4.7-5 on p.2-81 of the Revised 
DEIR, CPC-1232 tank cars are not required to have braking systems. DOT-117 and 
DOT-117R tank cars will be required to have braking—see the bottom section of 
Table 4.7-4 on p.2-80 (“Enhanced Braking”) for details of various braking systems. 

 As stated on p.2-49 of the Revised DEIR, an average loaded tank car weighs 132 tons and 
an empty tank car weighs 37 tons. While the rate of inspection does not appear to be 
linked to the weight of tank cars, details regarding existing and future inspection 
protocols for rail track, braking and mechanical systems of trains, and bridges is 
discussed on pp. 2-77, 2-79, 2-82, and 2-92 of the Revised DEIR. In addition, the Federal 
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Railroad Administration announced on October 9, 2015 that it will release a Safety 
Advisory to urge “closer and more detailed inspections [of rail track] where defects and 
flaws are suspected, and stronger training for rail inspection vehicle operators” (USDOT, 
2015c).7 

C4-4 The level of air pollution transport between the two air basins was not factored into the 
analysis. The analysis only focused on the project increase in rail traffic and the 
emissions resulting from that increase. 

C4-5 As described in detail in Section 4.8.2.2 (p. 4.8-2 et seq.), the Refinery site, including the 
proposed project area, is mainly covered with impervious surfaces. Assessed under 
Section 4.8.5 of the DEIR (4.8-15, et seq.) is the post-project change in total area of 
impervious surface coverage as part of a full assessment of changes to stormwater runoff 
volume, rate, and quality. As described under Section 4.8.5, the addition of new Project 
components would not substantially increase the impervious surface areas or increase the 
storm runoff generated at the Project site. Storm water runoff would be collected by the 
existing on-site stormwater conveyance system and would continue to be regulated, 
managed, and discharged in a manner consistent with existing Refinery operations, 
including during extreme storm conditions. Additionally, the project includes a 
containment sump (see Response A10-3 for additional details) which would also collect 
rainwater in the vicinity of the offloading rack, which would be collected and conveyed 
to the Refinery WWTP for processing. For comments relating to regulation of stormwater 
and stormwater quality on the Refinery site, including water quality impacts related to 
both construction and operation of the proposed project, please see Response A10-2 and 
A10-5. The Refinery area is regulated by the SFRWQCB via three Water Board orders. 
The current discharge limitations for untreated storm water and wastewater treatment 
plant effluent are outlined in the three Water Board Orders. The purpose of such Orders 
are to describe stormwater and effluent discharges generated from the Refinery and, 
based on the discharge types and concentrations, to provide effluent and receiving water 
quality limitations and special discharge provisions in accordance with the Clean Water 
Act. Storm water discharges and water quality at the Refinery’s 16 storm water outfalls 
are managed through application of an existing Storm Water Pollution Prevention Plan 
(SWPPP), which incorporates the NPDES discharge limits and monitoring requirements 
as well as incorporates procedures, pollution prevention strategies, and best management 
practices (BMPs) used to meet these discharge limits. Please see Response A10-4 for a 
discussion of extreme storm conditions resulting in flooding. For comments relating to 
the relocation or removal of groundwater monitoring wells, please see Response B3-10. 

C4-6 As described in DEIR Section 4.2.1, “The evaluation of biological resources is based on a 
site visit of the Project Study Area; interpretation of satellite imagery; a review of 
vegetation communities, wildlife habitats, and jurisdictional “waters of the United States” 

                                                      
7  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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that occur or potentially occur in the Project area” (DEIR, p. 4.2-1). The site visit 
assessed current conditions within the Project Study Area including habitat types and 
potential for special status species to occur. Furthermore, the implementation of 
Mitigation Measure 4.2-1 would result in surveying for nesting birds prior to Project 
activities and the provision of protection measures if any nesting birds are found. 
Pre-construction surveys and protective buffers are common practice for nesting bird 
protection and accepted as sufficient mitigation by regulatory agencies (i.e., CDFW, 
USFWS). 

C4-7 As discussed in the Revised Draft EIR Impact 4.10-1a discussion, Federal law preempts 
local governments from regulating railroad noise; therefore, there are no applicable local 
noise standards for run whistles (referred to as locomotive horns in the Draft and Revised 
Draft EIRs). However, the Federal Railroad Administration’s Train Horn Rule (49 CFR 
Parts 222, 229.129; 71 Fed Reg. 47614) requires locomotive horns be sounded, in 
furtherance of public safety, for 15-20 seconds before entering all public grade crossings. 

The Benicia Industrial Park is not considered by the City to be noise-sensitive. Workers 
at industrial facilities, such as those at Benicia Industrial Park, tend to be chronically 
exposed to excessive noise and have no reasonable expectation for a quit environment. In 
fact, that is why industrial uses in Benicia tend to be located in noise-impacted areas, 
such as adjacent to Interstate 680. Train noise effects on industrial workers at Benicia 
Industrial Park are not considered the same as the effects at locations where there is a 
reasonable expectation for quiet, such as in residential areas. Therefore, Project-related 
noise impacts were not assessed for industrial uses near the rail site. 

The Draft EIR analysis of the train noise effects on sensitive receptors in the vicinity of 
the Refinery were not evaluated by combining the ambient noise levels for the site and 
the dBA standards for trains to create an estimated noise level. Rather, train noise impacts 
were evaluated by comparing the estimated train noise levels to the City’s hourly Leq 
limits and ambient noise levels measured in the vicinity of the Refinery (refer to the Draft 
EIR Impact 4.10 discussion on pages 4.10-13 and 4.10-14). 

C4-8 See Revised DEIR Section 2.17.4 (p. 2-144 et seq.) regarding the cumulative scenario, 
including other crude by rail projects that could use the same rails as trains carrying 
Project crude. Regarding the potential for cumulative effects to result from the 
incremental impacts of the Project’s use of UPRR rail lines through Solano County 
combined with the impacts of other crude by rail projects, see, for example, Revised 
DEIR Section 2.17.4.3 regarding cumulative air quality impacts (p. 2-152), cumulative 
health impacts (p. 2-155), biological resources (p. 2-157), geology and soils (p. 2-159), 
hazards and hazardous materials (p. 2-159 et seq.), water quality (p. 2-164), and on-time 
performance of passenger trains (p. 2-166).  
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2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
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2.7.1 Letter D1 – Responses to Comments from Kirk Johnson 

D1-1 The commenter’s support for the Project is acknowledged. The DEIR and Revised DEIR 
evaluated all feasible mitigation measures to reduce potential significant impacts to a 
less-than-significant level. See Response A3-2 regarding a lead agency’s determination 
that a mitigation measure cannot legally be imposed. As explained in DEIR Section 3.7 
(p. 3-26 et seq.), DEIR Appendix L, and Revised DEIR Appendix G, the City cannot 
regulate UPRR’s rail operations either directly (e.g., by dictating routing, timing, or 
choice of locomotives) or indirectly (e.g., by requiring Valero to pay a mitigation fee or 
purchase emissions offsets). Any such attempt would be preempted by federal law, which 
proscribes any mitigation measure that would have the effect of managing or governing 
rail operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin and 
the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 

D1-2 As noted on p.3-21 of the DEIR, trains transporting crude oil between Roseville and the 
Refinery would travel at up to 50 miles per hour (mph). Trains entering the Refinery 
across Park Road would travel at approximately 5 mph. 
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2.7.2 Letter D2 – Responses to Comments from Dennis Lowry 

D2-1 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D2-2 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D2-3 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D2-4 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D2-5 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D2-6 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D2-7 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 
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2.7.3 Letter D3 – Responses to Comments from Roger Straw 

D3-1 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D3-2 Receipt of the June 26, 2014, press release and related submitted media are acknowledged. 
However, the information it provides does not address the adequacy or accuracy of the 
DEIR. The comment is acknowledged. 
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2.7.4 Letter D4 – Responses to Comments from  
Barrie K. Robinson 

D4-1 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 
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2.7.5 Letter D5– Responses to Comments from  
Joyce Resnick 

D5-1 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 
Contingency plans for oil spills are discussed on p. 2-83 of the Revised DEIR under 
“Senate Bill 861 (Oil Spill Prevention and Response)” and on p. 2-120 under “Valero 
Emergency Response.” See also DEIR Appendix G, Valero Emergency Procedures 
Manual, Section 203 and 205, and DEIR Appendix H, UPRR Hazardous Material 
Emergency Response Plan. 
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2.7.6 Letter D6 – Responses to Comments from  
Wayne W. Evans 

D6-1 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 
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2.7 Response to Individuals Comments on the DEIR 
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2.7.7 Letter D7 – Responses to Comments from Greg Yuhas 

D7-1 The commenter’s support for the Project is acknowledged. 

D7-2 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk analysis 
of the Project. See Revised DEIR Section 2.12 regarding Hazards and Hazardous 
Materials, and Revised DEIR Appendix F.  

D7-3 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 
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2.7.8 Letter D8 – Responses to Comments from 
Elisabeth Robbins 

D8-1 The commenter expresses opposition to the Project and concern regarding production of 
fossil fuels by the Project and its effects on global warming. Contrary to the commenter’s 
statement, the Project involves the transport of crude oil and would not result in increased 
production of fossil fuels. The commenter also states that shipment of crude oil by rail is 
dangerous. In response to this and similar comments regarding the potential impacts of 
shipment of oil by rail, the City issued a Revised DEIR that refines and updates the prior 
analysis to consider areas uprail from those considered in the DEIR and to provide a 
quantitative risk analysis of the Project. See Revised DEIR Section 2.12 regarding 
Hazards and Hazardous Materials, and Revised DEIR Appendix F. See Revised DEIR 
Section 2.11 for revisions to the analysis of potential impacts associated with greenhouse 
gas emissions. 
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2.7.9 Letter D9 – Responses to Comments from 
George Whitney 

D9-1 This comment does not question the adequacy or accuracy of the EIR based on facts, 
data, or other evidence. The comment is acknowledged. 
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2.7.10 Letter D10 – Responses to Comments from 
Barbara Pillsbury 

D10-1 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 
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2.7.11 Letter D11 – Responses to Comments from 
Sabina Yates 

D11-1 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. See also Revised DEIR Section 4.1 for revisions to the DEIR’s 
analysis of Air Quality impacts. 
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2.7.12 Letter D12 – Responses to Comments from 
Roger Straw 

D12-1 In response to this comment, the requested materials have been included as part of the 
public record and information available via the Governor’s Office of Emergency 
Services’ interactive mapping tool has been considered. The commenter suggests that the 
City should require that all recommended Federal and State safety and regulation 
measures are in place and operational before Valero is allowed to bring in crude by rail. 
The City notes that the Revised DEIR refines and updates the DEIR to consider areas 
uprail from those initially considered and to provide a quantitative risk analysis of the 
Project. See Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and 
Revised DEIR Appendix F. 

D12-2  Receipt of the article “New Map Shows California Emergency Teams Not in Best 
Position for Oil Train Response” is acknowledged. However, the information it provides 
does not address any specific concern or issue related to the adequacy or accuracy of the 
DEIR. 
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2.7.13 Letter D13 – Responses to Comments from  
Helen M. Loewenstein 

D13-1 The commenter’s opposition to the Project is acknowledged. This comment does not 
address any specific concern or issue related to the adequacy of the DEIR.  

D13-2   The commenter is directed to DEIR Section 4.11, Traffic and Transportation. The 
referenced Congressional Research Service report was reviewed and relied upon in the 
Revised DEIR. See p. 2-51. This comment does not address any specific concern or issue 
related to the adequacy or accuracy of the DEIR. The comment is acknowledged. 

D13-3 Revised DEIR Section 2.15 (p. 2-127 et seq.) provides information about train noise, 
including train horns and other railroad-generated sounds. 

D13-4 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D13-5 The commenter is directed to DEIR Chapter 6, Analysis of Alternatives. The commenter 
also expresses traffic-related concerns to local businesses from the Project. The comment 
is acknowledged. 

D13-6 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.14 Letter D14 – Responses to Comments from 
Michael Karsh 

D14-1 The City issued a Revised DEIR that provides a quantitative risk analysis of the Project. 
See Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and 
Revised DEIR Appendix F. In shifting from a qualitative analysis to a quantitative one, 
the City exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. This 
change in the approach to analysis relative to the DEIR is explained in Revised DEIR 
Section 2.12.3.1. The report provided in DEIR Appendix F was revised, updated, and 
clarified to evaluate risk associated with an upset or accident condition between the 
Refinery and the State border via each of the three most likely routes. This updated risk 
information was further considered as part of the quantitative risk analysis of the Project 
Revised DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). 

D14-2 The Revised DEIR evaluated four spill sizes that could result from a derailment of a 
Project train. For a small spill (100 gallons) there is a 100 percent cumulative probability 
that 100 gallons or more would be released assuming that the tank car has failed and that 
a release has occurred. See p. 2-93 of the Revised DEIR, including footnote 21. As noted 
on p. 2-94, a 100-gallon spill was used as the cut off for the analysis since spills less than 
that amount would likely be contained in the railroad right-of-way and explosions would 
be unlikely because a spill of that size would not generate enough thermal radiation for a 
long enough duration to produce a thermal tear.  
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2.7.15 Letter D15– Responses to Comments from 
Roger Straw 

D15-1 The commenter requests that an article included in Comment D45-2 be included in the 
public record, and states that uprail communities are aware of potential conflagrations. In 
response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 

D15-2 Receipt of the July 8, 2014 Sacramento Bee article “Crude Oil Train Protests Planned in 
Sacramento and Davis” is acknowledged. However the information it provides does not 
address the adequacy or accuracy of the DEIR.  
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2.7.16 Letter D16 – Responses to Comments from  
Kenneth and Catherine Bocox 

D16-1 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 
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2.7.17 Letter D17 – Responses to Comments from  
Andrew F. Siri 

D17-1 The commenter is directed to DEIR Section 4.11, Transportation and Traffic, which 
analyses traffic patterns and potential delays associated with the Project. 
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2.7 Response to Individuals Comments on the DEIR 
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2.7.18 Letter D18 – Responses to Comments from Linda Birse 

D18-1 This comment does not address any concern or issue related to the adequacy of the DEIR. 
The comment is acknowledged. 

D18-2 This comment does not address any concern or issue related to the adequacy of the DEIR 
and is acknowledged. The commenter is directed to Revised DEIR Section 2.12, Hazards 
and Hazardous Materials, and Revised DEIR Appendix F, for discussion of tank cars 
proposed for use by the Project. 

D18-3 This comment does not address any concern or issue related to the adequacy of the DEIR. 
See Revised DEIR Section 2.12 for discussion of new regulations passed since 
publication of the DEIR. 
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2.7.19 Letter D19 – Responses to Comments from 
Marc Lancet 

D19-1 This comment does not address any concern or issue related to the adequacy of the DEIR. 
The comment is acknowledged. 

D19-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D19-3 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D19-4 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.20 Letter D20 – Responses to Comments from  
Madeline Koster 

D20-1 The commenter notes the significant and unavoidable conclusions of Impact 4.1-1b and 
4.1-2 of the DEIR. The comment is acknowledged. 

D20-2 The primary pollutants of concern are listed in Section 4.1 of the DEIR and include 
reactive organic gases, nitrogen oxides, carbon dioxide, sulfur oxides, particulate matter 
(both PM10 and PM2.5) and diesel exhaust.  

D20-3 Fugitive emissions are also known as reactive organic gases (ROG) that include 
evaporative emissions that combine with nitrogen oxides in the atmosphere to form 
ozone.  

D20-4 The BAAQMD, rather than the City of Benicia, issues air quality permits for stationary 
sources located within the San Francisco Bay Area Air Basin. 

D20-5 As noted under Impact 4.10-1 of the DEIR (pp. 4.10-13 et seq.), tank car movements 
and train horn soundings would not exceed City standards and would be less than 
ambient hourly average noise levels; the associated impact would be less than 
significant. 

D20-6 Please see Response B3-40. 

D20-7 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D20-8 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D20-9 As noted under Impact 4.10-2 of the DEIR (pp. 4.10-14 et seq.), vibration impacts from 
the unloading racks would be less than significant. 

D20-10 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The commenter’s concern is acknowledged. 

D20-11 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D20-12 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.21 Letter D21 – Responses to Comments from 
Rick Stierwalt 

D21-1 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: “We 
are liable for every product that we move on our railroad for a customer, and we take that 
responsibility, obviously, very, very seriously.” Asked to clarify whether this liability 
includes responsibility “for cleanup costs for any spills and for property damage related 
to any fires or explosions,” she replied (Transcript pp. 74 and 75): “…that’s correct. The 
railroad is responsible for any type of incident that we have; we are financially liable for 
all of that. And that applies to local or state emergency response costs that are associated 
with an incident.… It also deals with all cleanup, as well as all mitigation that is required 
as part of any type of incident. That is all funded by the Railroad.” 

D21-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D21-3 In response to this and similar comments, the initial 45-day comment period for the DEIR 
was extended until September 15, 2014, for a total comment period of 90 days. See 
Appendix A, Public Notices. 
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2.7.22 Letter D22 – Responses to Comments from 
Rick Slizeski 

D22-1 The commenter disagrees with Valero’s assertion that the sources of crude to be 
transported by the Project are confidential business information. The comment is 
acknowledged. 

D22-2 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).1 

  

                                                      
1  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 

2.7-74



D23-1

D23-2

2.7-75



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 
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2.7.23 Letter D23 – Responses to Comments from  
Christine Price 

D23-1 This comment does not address any concern or issue related to the adequacy of the DEIR 
and is acknowledged. The commenter is directed to Revised DEIR Section 2.12, Hazards 
and Hazardous Materials, and Revised DEIR Appendix F, for discussion of potential 
impacts during accident conditions. 

D23-2 Receipt of the letter submitted to the Benicia Herald by the commenter regarding 
opposition to the Project is acknowledged, however, the information it provides does not 
address the adequacy or accuracy of the DEIR.  
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2.7.24 Letter D24– Responses to Comments from  
Elizabeth Lasensky 

D24-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D24-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged.  

D24-3 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant. 

D24-4 The commenter expresses general concern regarding effects to uprail communities. 
Responses to specific concerns of the commenter are provided below. 

D24-5 Potential rail-related noise impacts are analyzed, for example, in Impact 4.10-3a (which 
concludes that the transportation of Project-related crude would result in a less than 
significant increase in the frequency of noise events in the vicinity of the train tracks 
above the frequency of such events existing without the project, and a less-than-
significant increase in ambient noise levels) and Impact 4.10-4a (which concludes that 
operation of the Project would result in a less than significant temporary or periodic 
increase in ambient noise levels). As noted in the summary of impacts provided in 
Revised DEIR Section 2.15.2 (p. 2-137), “transportation of Project-related crude by rail 
could generate noise and/or expose people to or produce vibration levels that would 
exceed local agencies’ thresholds of significance; however, the addition of Project-
related trains is not expected to result in a significant change to existing conditions in 
these respects.” 

D24-6 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 
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As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions offsets). 
Any such attempt would be preempted by federal law, which proscribes any mitigation 
measure that would have the effect of managing or governing rail operations. For these 
reasons, mitigation measures to reduce the potential effects of train transport on air 
quality, wherever they may occur between the point of origin and the Refinery, are 
infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City declines to propose or analyze mitigation measures that cannot legally be 
imposed. The DEIR and Revised DEIR determined that all noise impacts would be less 
than significant; therefore, no mitigation measures would be required. 

D24-7 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D24-8 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D24-9 As noted in Response D24-6, the City cannot regulate UPRR’s rail operations; any such 
attempt would be preempted by federal law, which proscribes any mitigation measure 
that would have the effect of managing or governing rail operations. Regarding train 
speed, U.S. Department of Transportation regulations issued in May 2015 restricts all 
high-hazard flammable trains (HHFTs) to 50 miles per hour (mph) in all areas and 
restricts certain HHFTs to 40 mph in high-threat urban areas. See Table 4.7-4 on p. 2-80 
of the Revised DEIR. 

D24-10 The commenter references two articles published in the Davis Enterprise regarding train 
derailments in the Davis area. However, the information it provides does not address the 
adequacy or accuracy of the DEIR. The comment is acknowledged.  

D24-11 Bridge and track inspections by the Federal Railroad Administration (FRA) are 
discussed on pp. 2-70 and 2-71 of the Revised DEIR; inspections by the California 
Public Utilities Commission are discussed on p. 2-82. In addition, the FRA announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c)2 

  

                                                      
2  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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D24-12 The commenter’s questions about the adequacy of emergency response capacity and 
planning are beyond the scope of this EIR. As analyzed in Revised DEIR Section 2.12, 
Impact 4.7-2 now concludes that Project would result in a significant unavoidable 
impact relating to reasonably foreseeable upset and accident conditions involving the 
release of hazardous materials into the environment; the DEIR had concluded that this 
impact would be less than significant. The Revised DEIR also identified a new 
significant unavoidable impact. Impact 4.7-6 concludes that train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions could 
result in substantial adverse secondary effects, including to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality, and that this 
impact would be significant and unavoidable. 

D24-13 See Response D24-12. 

D24-14 See Response D24-12. 

D24-15 See Response D24-12. 

D24-16 See Response D24-12. 

D24-17 See Response D24-12. 

D24-18 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D24-19 See Response D24-11. 

D24-20 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. Contingency plans for oil spills are discussed on p. 2-83 of the Revised 
DEIR under “Senate Bill 861 (Oil Spill Prevention and Response)” and on p. 2-120 
under “Valero Emergency Response.” See also DEIR Appendix G, Valero Emergency 
Procedures Manual, Section 203 and 205, and Appendix H, UPRR Hazardous Material 
Emergency Response Plan. 

D24-21 See Response D24-20 for spill pollution contingency plans. In regards to air pollution 
and emissions Revised DEIR Section 4.6 Air Quality (p. 2-25 et seq.) describes Project-
specific emissions that would occur in the California air districts between the Refinery 
and the California border with regards to human health and would be applicable to 
wildlife health. The impact analysis includes a mitigation discussion that describes why 
a lead agency cannot impose mitigation if it determines that a mitigation measure cannot 
be legally imposed. Mitigation measures that are beyond a lead agency’s power to 
impose or enforce are legally infeasible. The City cannot require mitigation on UPRR 
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because any such attempt would be preempted by federal law, which proscribes any 
mitigation measures that would manage or govern rail operations. 

D24-22 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: “We 
are liable for every product that we move on our railroad for a customer, and we take 
that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property damage 
related to any fires or explosions,” she replied (Transcript pp. 74 and 75): “…that’s 
correct. The railroad is responsible for any type of incident that we have; we are 
financially liable for all of that. And that applies to local or state emergency response 
costs that are associated with an incident.… It also deals with all cleanup, as well as all 
mitigation that is required as part of any type of incident. That is all funded by the 
Railroad.” 

D24-23 The commenter’s opposition to the Project is acknowledged. This comment does not 
address any specific concern or issue related to the adequacy of the DEIR.  
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2.7.25 Letter D25 – Responses to Comments from 
Carol Warren 

D25-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D25-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR and this comment is acknowledged.  

D25-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard and 
the State border, via a southern route within California, or beyond the State line to the 
Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to the 
DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D25-4 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant. The 
comment mentions the Phillips 66 Company Rail Spur Extension Project. As noted in 
Revised DEIR Table 5-1, the analysis did consider the potential for incremental impacts 
of the Phillips 66 Company Rail Spur Extension Project as part of the cumulative 
scenario. 

D25-5 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. The 
City does not have knowledge of any request by Valero regarding degasification of 
crude oil prior to transport. This is beyond the scope of the Project and EIR. Although 
federal regulations do not currently require stabilization, the North Dakota Industrial 
Commission approved Order No. 25417 on December 9, 2014. This order “requires all 
oil producers in North Dakota install and utilize oil-conditioning equipment to 
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significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 2015” 
(NDIC, 2015).3 

D25-6 Revised DEIR Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now concludes that 
operation of the Project would result in a significant and unavoidable impact relating to 
the potential exposure people or structures to significant risk, injury, or loss from 
wildland fires (Revised DEIR p. 2-123); the DEIR had concluded that this impact would 
be less than significant. As analyzed in Revised DEIR Section 2.12.6, the evaluation of 
Impact 4.7-6 concludes that train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to water supplies, and that this impact would be significant 
and unavoidable (p. 2-144 et seq.) 

D25-7 The City is aware of the U.S. Department of Transportation’s May 2014 Emergency 
Order (EO), which requires “each railroad operating trains containing more than 
1,000,000 gallons of Bakken crude oil (approximately 35 tank cars) in a particular state 
to provide the State Emergency Response Commission notification regarding the 
expected movement of such trains through the counties in that state.” (79 Fed. 
Reg. 27363). See also USDOT, 2014a4 (“This Order is issued to all railroad carriers that 
transport in a single train in commerce within the United States, 1,000,000 gallons or 
more of UN 1267, Petroleum crude oil, Class 3, sourced from the Bakken shale 
formation in the Williston Basin (Bakken crude oil).”) and USDOT, 2015.5 Valero is not 
a railroad or a railroad carrier, and so is not subject to the Emergency Order. UPRR has 
acknowledged its obligations pursuant to the EO and indicated its intention to comply 
(UPRR 2014).6 

UPRR would submit information identifying and describing the crude oil expected to be 
transported, the routes over which the material would be transported, and other required 
information to a State Emergency Response Commission (SERC) pursuant to the EO; 
however, the obligations imposed by the EO would not compel disclosure of the 
specifics detailed in this comment in the context of an EIR. To the contrary, the data 
compelled by the EO “is intended for those persons with a need-to-know; that is, first 
responders at the State and local level, as well other appropriate emergency response 
planners. DOT expects the SERCs to treat this data as confidential, providing it only to 
those with a need-to-know, and with the understanding that recipients of the data will 
continue to treat it as confidential. Accordingly, railroads may require reasonable 

                                                      
3  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
4  U.S. Department of Transportation, 2014a. Emergency Restriction/Prohibition Order. Docket No. DOT-OST-2014-

0067. [https://www.transportation.gov/briefing-room/emergency-order]. Posted May 9, 2014. 
5  U.S. Department of Transportation, 2015b. Press Release, Federal Railroad Administration to Railroads: 

Notification of Crude Oil Trains to States Must Continue. [https://www.fra.dot.gov/eLib/Details/L16747]. Posted 
July 22, 2015. 

6  UPRR, 2014. Letter of Timothy J. O’Brien, UPRR Director, Hazardous Materials Management, to Mr. Thomas 
Campbell, California Governor’s Office of Emergency Services, Regarding DOT-OST-2014-0067. 
[http://www.caloes.ca.gov/FireRescueSite/Documents/UP-Letter%20to%20CalOES.pdf].  
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confidentiality agreements prior to providing this information…. DOT believes that… 
sharing the data required by this EO under confidentiality agreements is appropriate.”7 
Therefore, if the Project is approved and UPRR provides details about the crude oil to be 
transported by rail to SERCs, there is no expectation that the California Office of 
Emergency Services would release the data to the public. 

D25-8 See Response D25-4. 

D25-9 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: “We 
are liable for every product that we move on our railroad for a customer, and we take 
that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property damage 
related to any fires or explosions,” she replied (Transcript pp. 74 and 75): “…that’s 
correct. The railroad is responsible for any type of incident that we have; we are 
financially liable for all of that. And that applies to local or state emergency response 
costs that are associated with an incident.… It also deals with all cleanup, as well as all 
mitigation that is required as part of any type of incident. That is all funded by the 
Railroad.” 

D25-10 See Response D25-3. 

                                                      
7  U.S. Department of Transportation, 2014b. Frequently Asked Questions on DOT’s May 7, 2014, Emergency Order 

(EO) Regarding Notification to Communities of Bakken Crude Oil Shipments. Docket No. DOT-OST-2014-0067; 
Document No. DOT-OST-2014-0067-0003. [http://www.regulations.gov/#!documentDetail;D=DOT-OST-2014-
0067-0003] Posted May 23, 2014. 

2.7-87



D26-1

D26-2

2.7-88



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.26 Letter D26 – Responses to Comments from 
Michael Karsh 

D26-1 This comment was previously submitted. Please see Response to Comment letter D14. 
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2.7.27 Letter D27 – Responses to Comments from Paul Karsh 

D27-1 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. See Revised DEIR Section 2.12 (p. 2-62) for 
an analysis of potential impacts relating to Hazards and Hazardous Materials between the 
Refinery and the crude oil points of origin. Regarding spills that could occur within the 
Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 and 4.7-4 
(p. 2-106 et seq.) and Revised DEIR Appendix F. 

D27-2 See Response D27-1. 

D27-3 See Response D27-1. 

D27-4 See Response D27-1. According to Chief Jim Lydon of the Benicia Fire Department, the 
department has received training regarding both crude oil fires and incidents involving rail 
transportation. See the July 10, 2014 comment meeting on the DEIR (Transcript, pp. 120-
124; Final EIR Section 2.9.1) and the September 29, 2015 comment meeting on the 
Revised DEIR (Transcript, p. 67; Final EIR Section 3.9.1). In addition, Chief Joe Bateman, 
Fire Chief of the Valero Benicia Refinery, spoke extensively of Valero’s capabilities and 
emergency response plans at the July 10, 2014 comment meeting on the DEIR (Transcript, 
pp. 132-135; Final EIR Section 2.9.1) and the September 29, 2015 comment meeting on the 
Revised DEIR (Transcript, pp. 118-119; Final EIR Section 3.9.1). 

D27-5 See Response D27-1 and D27-4. 
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2.7.28 Letter D28 – Responses to Comments from Steve Yang 

D28-1 As noted on p. 2-71 of the Revised DEIR, the Pipeline and Hazardous Materials Safety 
Administration classifies hazardous materials based on each material’s hazardous 
characteristics. Crude oil is assigned to hazard Class 3, based on specific characteristics 
of flammability and combustibility. See also footnote 15 on this page. 

D28-2 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. 

D28-3 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not be 
proposed or analyzed. Instead, the EIR may simply reference that fact and briefly explain 
the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of being 
accomplished in a successful manner within a reasonable period of time, taking into 
account several factors, including legal, social, and policy ones. Mitigation measures that 
are beyond a lead agency’s powers to impose or enforce are legally infeasible. Kenneth 
Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport on 
public safety wherever they may occur between the point of origin and the Refinery are 
infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City declines to propose or analyze mitigation measures that cannot legally be 
imposed. 
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2.7.29 Letter D29 – Responses to Comments from 
Madeline Koster 

D29-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR and this comment is acknowledged.  

D29-2 The commenter requests that the notice for the public meeting on the Project on 
August 14, 2014 include all residents within the “evacuation zone” mentioned in 
Comment D29-1. The August 14, 2014 meeting was a continued public hearing 
scheduled at the end of the July 10, 2014 meeting by the Planning Commission. As a 
public hearing continued to a specific date, a separate notice was not required or issued 
by the City. 

D29-3 See Response D29-2. 
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2.7.30 Letter D30 – Responses to Comments from 
Roger Straw 

D30-1 The commenter’s request that the attached article from the San Francisco Chronicle be 
added to the public record is acknowledged. Positive Train Control (PTC) is discussed on 
p. 2-92 of the Revised DEIR. Most of the main line routes between the Refinery and the 
state line that would be used by the Project have been upgraded to include PTC by 
UPRR. Only a portion of the Feather Canyon route (described in the Revised DEIR as the 
“Nevada to Roseville—northern” route) has not been fully upgraded (p. 47 of Revised 
DEIR Appendix F). The deadline for extension of compliance with PTC implementation 
was extended to December 31, 2018.8 

                                                      
8  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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2.7.31 Letter D31 – Responses to Comments from 
Frances Burke 

D31-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D31-2 The City issued a Revised DEIR in response this and similar requests that the geographic 
scope of review be expanded. As explained in Revised DEIR Section 2.5.1, the City 
supplemented the DEIR’s environmental analysis to consider the potential effects of the 
Project regardless of whether they could occur within the Refinery boundary, between the 
Refinery and the Roseville Yard, between the Roseville Yard and the State border, via a 
southern route within California, or beyond the State line to the Project-related crude oil’s 
point of origin. Revised DEIR Chapter 2, Revisions to the DEIR, analyzes and 
summarizes the direct, indirect, and cumulative effects of the Project that could occur 
between the Refinery and the State border. For example, Revised DEIR Section 2.12, 
analyzes potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality.  

D31-3 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: “We 
are liable for every product that we move on our railroad for a customer, and we take that 
responsibility, obviously, very, very seriously.” Asked to clarify whether this liability 
includes responsibility “for cleanup costs for any spills and for property damage related 
to any fires or explosions,” she replied (Transcript pp. 74 and 75): “…that's correct. The 
railroad is responsible for any type of incident that we have; we are financially liable for 
all of that. And that applies to local or state emergency response costs that are associated 
with an incident.… It also deals with all cleanup, as well as all mitigation that is required 
as part of any type of incident. That is all funded by the Railroad.” 

D31-4 See Response D31-3. 

2.7-103



D32-1

D32-2

D32-3

D32-4

D32-5

D32-6

D32-7

D32-8

D32-9

D32-10

D32-11

D32-12

D32-13

D32-14

D32-15

D32-16

D32-17

2.7-104



D32-18

D32-19

D32-20

D32-21

D32-22

D32-23

D32-24

D32-25

D32-26

D32-27

D32-28

2.7-105



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.32 Letter D32 – Responses to Comments from  
Constance Beutel 

D32-1 The commenter does not support the Project. The comment is acknowledged. 

D32-2 As noted on p.3-2 of the DEIR and p. 2-20 of the Revised DEIR, the Refinery’s crude oil 
processing rate is limited to an annual average per day (and a daily maximum) by its Bay 
Area Air Quality Management District operating permit. The Project does not propose any 
changes to these limits. Therefore, any Project-related delivery of crude oil by train would 
be offset by a corresponding decrease in crude delivered by marine vessel. 

D32-3 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D32-4 Valero’s current air emission limits are specified in its air permit issued by BAAQMD. 
That air permit can be found on BAAQMD’s website at: http://www.baaqmd.gov/~/ 
media/files/engineering/title-v-permits/b2626/b2626-2010-12_renewal-final-
permit_02.pdf?la=en 

D32-5 Please see Response B3-10. 

D32-6 Project objectives 1 and 2 would not be achieved under the No Project Alternative 
because North American-sourced crude oil would not be delivered by rail, and crude oil 
currently shipped to the Refinery by marine vessel would not be replaced by rail 
shipment. 

D32-7 Operation of the Project would require 20 additional employees or contractors (p. 3-1 of 
the DEIR), and Project construction would require about 121 workers per day (p. 3-25 
of the DEIR). Passenger cars and pickups are considered to have a negligible effect on 
pavement service life (per Caltrans Highway Design Manual). The temporary increase 
in truck traffic associated with Project construction would have a less-than-significant 
impact on area roads due its short-term nature (about 25 weeks); pavement is designed 
for a 20-year life. For those reasons, the Project would not create the need for street 
repair or reconditioning. 

D32-8 The commenter requests how Valero will provide compensation for rail delays. This 
comment does not address any specific concern or issue related to the adequacy of the 
DEIR. The comment is acknowledged. 

D32-9 Please see Response B3-40. 

D32-10 Based on the Refinery’s unique configuration, permit conditions, and operational 
constraints, Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before they can be processed into marketable products. See DEIR Appendix K. 
This Project would not alter any processing equipment at the Refinery, which means that 
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the crude blends to be processed must still fall within the same narrow weight and sulfur 
content ranges.  

D32-11 The exact number of gallons of water to minimize dust emissions is currently unknown 
because it depends partly on soil moisture at the time that construction occurs. Water 
would be obtained by Valero’s contractors. The determination of how to conserve water 
during construction would be made prior to construction and could include the 
application of dust palliatives other than water. 

D32-12 The specific measures to control dust are listed in Mitigation Measure 4.1-1. These 
represent what BAAQMD refers to as its basic dust control mitigation measures. 

D32-13 The commenter discusses notices and compensation regarding air quality effects. This 
comment does not address any specific concern or issue related to the adequacy of the 
DEIR. The comment is acknowledged. 

D32-14 Objectionable odors are unlikely to occur from this project, as discussed in Impact 4.1-4. 
However, BAAQMD has established a procedure for registering odor complaints. That 
procedure is described on BAAQMD’s website at: http://www.baaqmd.gov/online-
services/air-pollution-complaints. 

D32-15 This comment concerns Impact 4.2-2 regarding impacts to nesting birds. Mitigation 
Measure 4.2-1 does not mandate seasonal avoidance for nesting birds and provides 
mitigation procedures to follow if seasonal avoidance is not possible. “If seasonal 
avoidance is not possible then no sooner than 30 days prior to the start of any Project 
activity a biologist experienced in conducting nesting bird surveys shall survey the 
Project area and all accessible areas within 500 feet. If nesting birds are identified, the 
biologist shall implement a suitable protective buffer around the nest and no activities 
shall occur within this buffered area. Typical buffers are 250 feet for songbirds and 
500 feet for raptors, but may be increased or decreased according to site-specific, 
Project-specific, activity-specific considerations such as visual barriers between the nest 
and the activity, decibel levels associated with the activity, and the species of nesting 
bird and its tolerance of the activity. Construction activities that are conducted within a 
reduced buffer shall be conducted in the presence of a qualified full-time biological 
monitor” (DEIR p. 4.2-28 to 4.2 -29). Buffers are established by an experienced 
biologist that is approved by California Department of Fish and Wildlife (CDFW). The 
use of buffers for nesting protection is common practice and accepted by CDFW and the 
United States Fish and Wildlife Service (USFWS) as satisfactory mitigation; no 
certification or public notice is required. If federal or state listed species are identified 
during the pre-construction survey then the Project shall consult CDFW or USFWS for 
set protection buffers.  

An analysis of endangered species impacts is discussed in DIER under Section 4.2 
Biological Resources and in Revised DEIR Section 2.7, including a mitigation 
discussion. The City cannot require mitigation on UPRR because any such attempt 
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would be preempted by federal law, which proscribes any mitigation measures that 
would manage or govern rail operations. 

D32-16 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. 

D32-17 Energy required during construction for water pumping and wastewater processing 
would not be affected by Mitigation Measure 4.1-1. 

D32-18 Section 4.5.2.6 of the DEIR under “California Building Code” (CBC) (p. 4.5-10 et seq.) 
provides a detailed discussion regarding required building standards that apply to the 
proposed project and the manner in which the CBC specifically regulates and controls 
the design, construction, quality of materials, use/occupancy, location, and maintenance 
of all buildings and structures within its jurisdiction. Also discussed, specific to seismic 
hazards in California, are the California amendments to the CBC that are based on the 
American Society of Civil Engineers (ASCE) Minimum Design Standards 7-05. 
ASCE 7-05 provides requirements for general structural design and includes means for 
determining earthquake loads as well as other loads (flood, snow, wind, etc.) for 
inclusion in building codes. A comprehensive description is provided under “Roles and 
Responsibilities” (p. 4.5-11 et seq. of the DEIR) regarding implementation of and 
accountability for the specific regulatory requirements of the CBC which ensure 
structures are constructed in compliance with the law. Such non-discretionary regulatory 
requirements are incorporated into the analysis of seismic related impacts evaluated for 
the proposed project and a detailed description of how such standards apply to reduce 
seismic risks, such as from ground shaking, are described under Impact 4.5-2 (p. 4.5-15 
et seq.) of the DEIR. 

D32-19 As discussed in Section 4.5.2.6 (p. 4.5-9 et seq.), allowable deviations in track surface 
that maintain safe operating conditions for rail lines are specified in the Track Safety 
Standards. For example, the track sections proposed as part of the Project can undergo 
seismic related settlement of 2 inches across the track gage width and maintain 
compliance with 49 CFR § 213.63 for Class 1 track. Settlement of track, such as the 
track proposed as part of the Project, is expected during routine operations and Federal 
Track Safety Standards (49 CFR § 213) allow for such settlement while maintaining safe 
operations. Following any seismic incident with potential for track damage, track 
inspections shall be completed to ensure affected track sections are in compliance with 
Federal Railroad Administration (FRA) track safety standards before the operation of 
any train over that track. Further, according to FRA Regulations (p. 4.5-10 of the DEIR), 
railroads are required to maintain accurate records of regular and special or ad hoc track 
inspections. FRA inspectors monitor a railroad’s safety performance hundreds of time 
per year to determine compliance and assess any potential risks or hazards. A railroad is 
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subject to FRA enforcement actions, or possibly liable for civil penalties, if it fails to 
comply with the track safety standards. 

D32-20 The DEIR shows the GHG emissions specific to the Project. There is no official GHG 
certification process specific to this Project. However, all of California’s oil refineries, 
including the Valero Refinery, are subject to California’s Cap and Trade program that 
will cap and eventually reduce refinery GHG emissions over time. 

D32-21 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk 
analysis of the Project. See Revised DEIR Section 2.12 regarding Hazards and 
Hazardous Materials, and Revised DEIR Appendix F. In shifting from a qualitative 
analysis to a quantitative one, the City exercised it discretion in determining an 
appropriate standard of significance by choosing to use public safety thresholds that 
were adopted by Santa Barbara County in August 1999 and that since have been used by 
several other State and local agencies. This change in the approach to analysis relative to 
the DEIR is explained in Revised DEIR Section 2.12.3.1.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D32-22 BMPs for erosion control and avoiding impacts relating to stormwater quality, as 
detailed in Mitigation Measure 4.8-1 (p. 4.8-16), would be installed consistent with the 
requirements of the Refinery NPDES permit and SWPPP. As discussed in detail in 
Section 4.8.2.3 (p. 4.8-7 et seq.) of the DEIR, the Valero SWPPP includes the required 
elements detailed for a SWPPP prepared and implemented as part of the Construction 
General Permit. As such, BMPs for erosion control and stormwater quality protection 
and management applicable to construction activities would be installed prior to the start 
of construction activities, including actions that involve ground disturbance and 
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increased risk of erosion or sediment transport. Additionally, any construction permit 
executed in a drainage area that is not covered under the Refinery NPDES permit will be 
performed in a way consistent with the requirements of the General Permit for 
Construction Activities. A detailed discussion of the Refinery NPDES water quality 
monitoring and reporting requirements are provided in Section 4.8.2.2 (p. 4.8-2 et seq.) 
and Section 4.8.2.3 (p. 4.8-7 et seq.) of the DEIR. Further details related to the Refinery 
NPDES permit monitoring and reporting requirements are provided in Responses A11-2 
and A11-5. 

D32-23 Table 2-1 is merely a summary of the environmental impacts and mitigation measures as 
described in detail in Chapter 4 of the DEIR. See also Table ES-2 of the Revised DEIR 
(p. 2-16 et seq.) for a summary of revisions contained in the revised analysis. 

D32-24 The required number of emergency vehicles would vary depending on the nature of the 
emergency. East 2nd Street surrounds the Benicia Industrial Park, connecting with I-680 
and I-780, with multiple intersecting local roads, thus providing good access for 
emergency vehicles, and people in the residential and refinery areas. 

D32-25 Unloading of crude oil would occur entirely on Refinery property. BAAQMD will 
require that evaporative emissions from crude oil unloading be minimized by regulating 
those emissions through the Refinery’s air permit, thereby reducing effects on 
pedestrians and cyclists.  

D32-26 Due to the physical constraints of the unloading rack, Valero would not request a Project 
train be dispatched to the Refinery by UPRR from Roseville unless Valero had the 
capacity to unload the train. Therefore, it is unlikely that Project trains would be parked 
in areas where they would block road crossings.  

D32-27 The commenter‘s question regarding the Benicia General Plan does not address any 
specific concern or issue related to the adequacy of the DEIR. The comment is 
acknowledged. 

D32-28 See Response D32-21. 
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2.7.33 Letter D33 – Responses to Comments from 
Ann Privateer 

D33-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.34 Letter D34 – Responses to Comments from Ron Dial 

D34-1 The commenter expresses support for the Project and discusses the role of Bakken crude 
in the economy and a study of oil spills. This comment does not address any specific 
concern or issue related to the adequacy of the DEIR. The comment is acknowledged. 

D34-2 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).9 

D34-3 The commenter provides the opinion that the City should make recommendations to state 
and national regulatory agencies in favor of crude oil stabilization and believes it would 
give the City the opportunity to be one of the safest refineries in the nation. This 
comment does not address any specific concern or issue related to the adequacy of the 
DEIR. The comment is acknowledged. 

D34-4 The commenter expresses the opinion that if the Project is rejected, crude will still be 
transported via rail but the crude will go elsewhere and would not be safely mitigated as 
it would be by Valero. The comment is acknowledged. 

                                                      
9  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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2.7.35 Letter D35 – Responses to Comments from 
Diane Swann 

D35-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR and is acknowledged. The commenter is directed to Revised DEIR 
Section 2.12, Hazards and Hazardous Materials, and Revised DEIR Appendix F, for 
discussion of potential impacts during accident conditions. 

D35-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D35-3 The effect on the performance of passenger trains as a result of the Project is discussed in 
Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis determined that the 
impact would be less than significant. 
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2.7.36 Letter D36 – Responses to Comments from 
James MacDonald 

D36-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-2 The commenter expresses the opinion that the City of Benicia should not be the lead 
agency for the Project. The comment is acknowledged. 

D36-3 The commenter cites the CEQA Guidelines regarding the lead agency designation. The 
comment is acknowledged. 

D36-4 The commenter cites the CEQA Guidelines regarding alternatives. The comment is 
acknowledged. 

D36-5 The commenter cites p.ES-7 of the DEIR. The comment is acknowledged. 

D36-6 The commenter cites p.ES-8 of the DEIR and the CEQA Guidelines regarding the 
project summary. The commenter is correct that a project applicant does not have the 
right to choose among project alternatives. 

D36-7 The commenter cites the CEQA Guidelines regarding alternatives and discusses 
comments made by Valero at the July 10, 2014 public hearing on the Project. The 
comment is acknowledged. 

D36-8 See Response K2-65. Based on the information that is known about Alternative 3, 
Response K2-65 by reference to Table ES-1, Proposed Project v. Alternatives: Summary 
of Environmental Impact Conclusions, explains that Alternative 1 is environmentally 
preferred to Alternative 3. As explained in Response K2-65, City staff understands 
Alternatives 1 and 2 to be infeasible and Alternative 3 to result in greater adverse 
environmental effects than the Project, and therefore that decision-makers will be 
deciding between the Project and the No Project Alternative. See also Response B8-6. 

D36-9 The commenter cites the CEQA Guidelines regarding alternatives and thresholds of 
significance. The comment is acknowledged. 

D36-10 The commenter suggests a threshold of significance that the City should adopt. The 
comment is acknowledged. 

D36-11 The commenter cites the CEQA Guidelines regarding economic and social effects and 
refers to the Project’s use of Tank 1776. The use of this tank by the Project was removed 
by Valero prior to publication of the DEIR. 

D36-12 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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D36-13 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-14 The Revised DEIR analyzes potential impacts to sensitive receptors (existing 
residences) located as close as to the tracks as approximately 50 feet (see, e.g., Revised 
DEIR, p. 2-28), substitutes appropriate thresholds for the evaluation of railroad noise 
(see Response A15-3), and concludes that the addition of Project trains to baseline levels 
of rail transport would not result in a significant change to existing conditions (Revised 
DEIR, p. 2-137). 

D36-15 Applicant is correct that the closest air monitoring station to the Valero Refinery is in 
Vallejo. As listed in DEIR Section 4.1.2.3, the BAAQMD conducted a study in which 
they installed a temporary portable air monitoring station west of the refinery near East 
Second Street and collected 18 months of data. Criteria pollutant concentrations (ozone, 
NOx, SO2, CO PM10, and PM2.5) correlated closely with the results from the 
monitoring stations in Vallejo and Concord.  

D36-16 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-17 The DEIR includes estimates of fugitive emissions from unloading racks. Those 
emissions are included in Table 4.1-5. The DEIR concluded that the project would not 
result in significant odor impacts (see Impact 4.1-4.) 

D36-18 The commenter appears to be making a request for correspondence “for current proposal 
and all correspondence before original refinery approval.” Please see the City’s website 
for many records related to this Project. If the commenter is seeking other particular 
records, he is requested to contact City staff to clarify the request. The comment itself 
does not question, based on facts, data, or other evidence, the adequacy or accuracy of 
the EIR and provides insufficient information for the City to provide a substantive 
response to any concerns about the analysis.  

D36-19 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. Regarding sea level rise, the DEIR does not 
include any discussion of the potential impact of climate change-induced sea level rise 
on the Project. See Ballona Wetlands Land Trust v. City of Los Angeles (2011) 201 Cal. 
App. 4th 455 (EIR not required to discuss impact of possible global-warming-related sea 
level rise on project). 

D36-20 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-21 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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D36-22 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport 
on public safety wherever they may occur between the point of origin and the Refinery 
are infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City declines to propose or analyze mitigation measures that cannot legally 
be imposed. 

D36-23 The commenter’s opinion about the need for secondary barriers is beyond the scope of 
this EIR, since federal regulations governing the safety of rail transport preempt the 
City’s authority to impose mitigation measures to further reduce the significance of 
potential impacts. See Revised DEIR Section 2.12 (p. 2-62) for an analysis of potential 
impacts relating to Hazards and Hazardous Materials between the Refinery and the 
crude oil points of origin. Regarding spills that could occur within the Refinery during 
the unloading process, see Revised DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and 
Revised DEIR Appendix F. 

D36-24 Contingency plans for oil spills are discussed on p. 2-83 of the Revised DEIR under 
“Senate Bill 861 (Oil Spill Prevention and Response)” and on p. 2-120 under “Valero 
Emergency Response.” See also DEIR Appendix G, Valero Emergency Procedures 
Manual, Section 203 and 205, and Appendix H, UPRR Hazardous Material Emergency 
Response Plan.  

As pertaining to what studies were conducted to verify presence of endangered plants 
and animals in Section 4.2.1 Introduction “The evaluation of biological resources is 
based on a site visit of the Project Study Area; interpretation of satellite imagery; a 
review of vegetation communities, wildlife habitats, and jurisdictional “waters of the 
United States” that occur or potentially occur in the Project area” (p. 4.2-1). The site 
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visit assessed current conditions within the Project Study Area including habitat types 
and potential for special-status species to occur. For evaluation of the transportation line 
see Revised DEIR Section 2.5.1, describing the expanded geographic scope of analysis, 
and Revised DEIR Section 2.7.1, which discusses methodology for evaluation of 
biological resources along potential transportation routes.  

D36-25 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. See Revised DEIR Section 2.12 (p. 2-62) 
for an analysis of potential impacts relating to Hazards and Hazardous Materials 
between the Refinery and the crude oil points of origin. Regarding spills that could occur 
within the Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 and 
4.7-4 (p. 2-106 et seq.) and Revised DEIR Appendix F. According to Chief Jim Lydon 
of the Benicia Fire Department, the department has received training regarding both 
crude oil fires and incidents involving rail transportation. See the July 10, 2014 
comment meeting on the DEIR (Transcript, pp.120-124; Final EIR Section 2.9.1) and 
the September 29, 2015 comment meeting on the Revised DEIR (Transcript, p.67; Final 
EIR Section 3.9.1). In addition, Chief Joe Bateman, Fire Chief of the Valero Benicia 
Refinery, spoke extensively of Valero’s capabilities and emergency response plans at 
the July 10, 2014 comment meeting on the DEIR (Transcript, pp.132-135; Final EIR 
Section 2.9.1) and the September 29, 2015 comment meeting on the Revised DEIR 
(Transcript, pp.118-119; Final EIR Section 3.9.1). 

D36-26 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: “We 
are liable for every product that we move on our railroad for a customer, and we take 
that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property damage 
related to any fires or explosions,” she replied (Transcript pp. 74 and 75): “…that's 
correct. The railroad is responsible for any type of incident that we have; we are 
financially liable for all of that. And that applies to local or state emergency response 
costs that are associated with an incident.… It also deals with all cleanup, as well as all 
mitigation that is required as part of any type of incident. That is all funded by the 
Railroad.” See also Response D36-25. 

D36-27 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-28 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. See Revised DEIR Section 2.12 (p. 2-62) 
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for an analysis of potential impacts relating to Hazards and Hazardous Materials 
between the Refinery and the crude oil points of origin. Regarding spills that could occur 
within the Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 and 
4.7-4 (p. 2-106 et seq.) and Revised DEIR Appendix F. 

D36-29 See Response D36-28. 

D36-30 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-31 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-32 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. As noted on Revised 
DEIR p.1-5, worst case scenarios were analyzed as appropriate on a resource-by-
resource basis. 

D36-33 See Response D36-26. 

D36-34 See Response D36-26. 

D36-35 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-36 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  
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Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D36-37 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-38 The commenter summarizes concerns with the Project. The comment is acknowledged. 

D36-39 The commenter provides excerpts from the Delta Protection Act of 1992 and expresses 
concern with its relationship to CEQA. The comment is acknowledged. 

D36-40 The commenter describes several potential alternatives to the Project, all of which 
appear to be either infeasible or would not meet Project objectives. 

D36-41 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-42 The commenter expresses concern for possible effects of the Project. The comment is 
acknowledged. 

D36-43 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D36-44 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.37 Letter D37 – Responses to Comments from 
Richard Slizeski 

D37-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D37-2 Valero is not proposing to modify its processing equipment, and the Refinery must 
continue to blend crudes that are actually processed to the same narrow range of weight 
and sulfur content. See DEIR Appendix K. Consequently, Refinery specific emissions 
would not change, except for fugitive emissions from train off-loading racks. The Project 
would alter transportation emissions and those emissions are described in DEIR 
Impact 4.1-1b and Impact 4.6-1. The specific blends of crude do not need to be known to 
calculate transportation emissions. 

D37-3 Although Valero could bring in heavy, sour crudes, those crudes would need to be 
blended to within a narrow range to be processed at the Refinery. See DEIR Appendix K 
for a more detailed explanation of this process. 

D37-4 See Response D37-3. Valero does not propose any changes to its processing equipment 
or to its air permits. Consequently, even with heavy, sour crudes, the Refinery’s 
emissions would not go above existing permitted levels. 

D37-5 As stated in the DEIR Impact 4.1-1b, the Project would not result in any increases in 
emissions from crude oil processing.  

D37-6 The commenter requests additional air quality monitoring to obtain baseline conditions. 
No such additional monitoring is proposed as part of the Project. 

D37-7 See Response A20-1 regarding confidential information protected from disclosure in the 
EIR. The City’s obligation not to disclose the information applies even in the context 
suggested in this comment of “an outside entity with strong qualifications.” The City 
disagrees that the analysis is biased in favor of or against any particular party, and finds 
no facts, data, or other evidence to support the opinion expressed in the comment that the 
analysis favors Valero. As described in DEIR Appendix K, although the Project would 
bring in heavy, sour crudes, those crudes would need to be blended to within a narrow 
range to be processed at the Refinery. Even with heavy, sour crudes, the Refinery’s 
emissions would not go above existing permitted levels.  

D37-8 See Response D37-5. 
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2.7.38 Letter D38– Responses to Comments from 
Grant Cooke 

D38-1 The commenter does not support the Project. The comment is acknowledged. 

D38-2 The commenter suggests that there are other options besides rail to transport crude oil. 
The comment is acknowledged. 
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2.7.39 Letter D39 – Responses to Comments from Sue Kibbe 

D39-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D39-2 As noted on p.3-2 of the DEIR and p. 2-20 of the Revised DEIR, the Refinery’s crude oil 
processing rate is limited to an annual average per day (and a daily maximum) by its Bay 
Area Air Quality Management District operating permit. The Project does not propose 
any changes to these limits. Therefore, any Project-related delivery of crude oil by train 
would be offset by a corresponding decrease in crude delivered by marine vessel. 
25,550,000 barrels is the maximum amount of crude oil that could be delivered to the 
Refinery by train in a year, thus, this represents the maximum amount of crude oil 
delivered by marine vessel that could be displaced by Project-related train delivery. 

D39-3 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D39-4 The commenter is correct that the Project would result in significant and unavoidable 
impacts resulting from NOx emissions in air districts located uprail from the Refinery. 

D39-5 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D39-6 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D39-7 The commenter is incorrect in stating the Project would increase emissions by 18,433 
metric tons of CO2. The net increase in CO2 emissions is 6,726 metric tons per year, 
which is less than the BAAQMD’s significance threshold of 10,000 metric tons CO2e. 
See also Revised DEIR Section 2.11 (p. 2-53 et seq.) regarding GHG emissions. 

D39-8 The Project would decrease criteria pollutant emissions within the San Francisco Bay 
Area Air Basin, as shown in DEIR Table 4.1-5.  

D39-9 The commenter’s opposition to the Project is acknowledged. This comment does not 
address any specific concern or issue related to the adequacy of the DEIR. 
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2.7.40 Letter D40 – Responses to Comments from  
James B. MacDonald 

D40-1 The requested information has been included in the record. However, the comment does 
not address any specific concern or issue related to the adequacy or accuracy of the 
DEIR. The comment is acknowledged. 
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2.7.41 Letter D41 – Responses to Comments from Andy Shaw 

D41-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR and is acknowledged. The commenter is directed to Revised DEIR 
Section 2.12, Hazards and Hazardous Materials, and Revised DEIR Appendix F, for 
discussion of potential impacts during accident conditions. 

D41-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D41-3 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The commenter’s opposition to the Project is acknowledged. 
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2.7.42 Letter D42 – Responses to Comments from  
Stephen M. Fass 

D42-1 In response to this and similar comments, the report provided in DEIR Appendix F was 
revised, updated, and clarified to evaluate risk associated with an upset or accident 
condition between the Refinery and the State border via each of the three most likely 
routes. This updated risk information was further considered as part of the quantitative 
risk analysis of the Project Revised DEIR Appendix F (the updated risk report is an 
exhibit to the quantitative risk analysis). The presence of the communities, cities, and 
counties along these routes was considered regardless of whether the specific places are 
called out by name. As indicated in Revised DEIR Section 2.12 (which analyzes potential 
impacts relating to hazards and hazardous materials, including train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions) the 
consequences of a spill, upset, or accident could be significant regardless of how likely it 
is to occur. 

D42-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR and is acknowledged. The commenter is directed to Revised DEIR 
Section 2.12, Hazards and Hazardous Materials, and Revised DEIR Appendix F, for 
discussion of potential impacts during accident conditions. 

D42-3 See Response D42-1. 

D42-4 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D42-5 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D42-6 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.43 Letter D43 – Responses to Comments from Ed Ruszel 

D43-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 
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2.7.44 Letter D44 – Responses to Comments from  
Pat Toth-Smith 

D44-1 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D44-2 See Response D44-1. 

D44-3 See Response D44-1. 

D44-4 The City issued a Revised DEIR in response this and similar requests that the geographic 
scope of review be expanded. As explained in Revised DEIR Section 2.5.1, the City 
supplemented the DEIR’s environmental analysis to consider the potential effects of the 
Project regardless of whether they could occur within the Refinery boundary, between the 
Refinery and the Roseville Yard, between the Roseville Yard and the State border, via a 
southern route within California, or beyond the State line to the Project-related crude oil’s 
point of origin. Revised DEIR Chapter 2, Revisions to the DEIR, analyzes and 
summarizes the direct, indirect, and cumulative effects of the Project that could occur 
between the Refinery and the State border. For example, Revised DEIR Section 2.12, 
analyzes potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. 

D44-5 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. In shifting 
from a qualitative analysis to a quantitative one, the City exercised its discretion in 
determining an appropriate standard of significance by choosing to use public safety 
thresholds that were adopted by Santa Barbara County in August 1999 and that since 
have been used by several other State and local agencies. This change in the approach to 
analysis relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to evaluate 
risk associated with an upset or accident condition between the Refinery and the State 
border via each of the three most likely routes. This updated risk information was further 
considered as part of the quantitative risk analysis of the Project Revised DEIR 
Appendix F (the updated risk report is an exhibit to the quantitative risk analysis). The 
presence of the communities, cities, and counties along these routes was considered 
regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
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reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, or 
loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality, and that this impact would be significant and 
unavoidable. 

D44-6 The reduction in risk of marine vessel spills under the Project was not factored into the 
quantitative risk assessment provided in the Revised DEIR. 
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2.7.45 Letter D45 – Responses to Comments from 
Jim Kirchhoffer 

D45-1 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR and is acknowledged. The commenter is directed to Revised DEIR 
Section 2.12, Hazards and Hazardous Materials, and Revised DEIR Appendix F, for 
discussion of potential impacts during accident conditions. 

D45-2 See Response to Comment D45-1. 

D45-3 The commenter states that Section 4.7-2 of the DEIR is unacceptable, but does not 
provide specific reasons regarding the inadequacy of this analysis. The comment is 
acknowledged. Please also see Revised DEIR Section 2.12, Hazards and Hazardous 
Materials, and Revised DEIR Appendix F. 
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2.7.46 Letter D46 – Responses to Comments from  
Madeline Koster 

D46-1 The EIR acknowledges and accounts for differences in potential environmental impacts 
associated with different types of crudes and, as explained in the Revised DEIR, the 
analysis assumes a reasonable worst case suite of crude characteristics. See, for 
example, Revised DEIR Appendix F Table 5.1, which identifies the properties of crude 
oil used for consequence modeling. See Revised DEIR Section 2.12 (p. 2-62 et seq.) 
regarding the potential impacts, including secondary impacts to waters and sensitive 
habitats, in the event of a spill, upset or accident condition.  

D46-2 Please see Response B3-40. 

D46-3 Commenter is correct that fugitive ROG emissions would be released by train rack 
unloading operations. Those emissions are summarized in DEIR Table 4.1-5 and 
amount to 1.86 tons per year, or about 10 pounds per day. 

D46-4 Objectionable odors are unlikely to occur from this Project, as discussed in DEIR 
Impact 4.1-4. However, BAAQMD has established a procedure for registering odor 
complaints. That procedure is described on BAAQMD’s website at: 
http://www.baaqmd.gov/online-services/air-pollution-complaints. 
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2.7.47 Letter D47 – Responses to Comments from  
Alan C. Miller 

D47-1 The commenter provides a map of a proposed alternate rail route to the Refinery. The 
comment is acknowledged. 
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2.7.48 Letter D48 – Responses to Comments from  
Maureen Driscoll 

D48-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D48-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D48-3 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
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“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D48-4 The effect on the performance of passenger trains as a result of the Project is discussed 
in Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis determined that 
the impact would be less than significant. 

D48-5 The commenter summarizes concerns with the Project. Regarding rail car standards, 
see Revised DEIR pp. 2-79 to 2-81 for a summary of new regulations issued by the 
U.S. Department of Transportation in May 2015. 
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2.7.49 Letter D49 – Responses to Comments from  
Elizabeth Larensky 

D49-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D49-2 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant. The 
comment mentions the Phillips 66 Company Rail Spur Extension Project. As noted in 
Revised DEIR Table 5-1, the analysis did consider the potential for incremental 
impacts of the Phillips 66 Company Rail Spur Extension Project as part of the 
cumulative scenario. 

D49-3 No mitigation measures are proposed to reduce train emissions. Federal law preempts 
local regulation of locomotive emissions. Consequently, the City does not have the 
authority to mitigate or offset locomotive emissions (see also the mitigation discussion 
in Impact 4.1-5 of the Revised DEIR).  

D49-4 Revised DEIR Section 2.15 (p. 2-127 et seq.) analyzes the direct and indirect effects of 
train-related noise that would result from the Project. Potential rail-related noise 
impacts are analyzed, for example, in Impact 4.10-3a (which concludes that the 
transportation of Project-related crude would result in a less than significant increase in 
the frequency of noise events in the vicinity of the train tracks above the frequency of 
such events existing without the Project, and a less-than-significant increase in ambient 
noise levels) and Impact 4.10-4a (which concludes that operation of the Project would 
result in a less than significant temporary or periodic increase in ambient noise levels). 
As noted in the summary of impacts provided in Revised DEIR Section 2.15.2 (p. 2-
137), “transportation of Project-related crude by rail could generate noise and/or expose 
people to or produce vibration levels that would exceed local agencies’ thresholds of 
significance; however, the addition of Project-related trains is not expected to result in 
a significant change to existing conditions in these respects.” No mitigation measures 
are required regarding noise or vibration resulting from the Project. 

D49-5 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D49-6 The City cannot regulate UPRR’s rail operations; any such attempt would be 
preempted by federal law, which proscribes any mitigation measure that would have 
the effect of managing or governing rail operations. Regarding train speed, 
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U.S. Department of Transportation regulations issued in May 2015 restricts all high-
hazard flammable trains (HHFTs) to 50 miles per hour (mph) in all areas and restricts 
certain HHFTs to 40 mph in high-threat urban areas. See Table 4.7-4 on p. 2-80 of the 
Revised DEIR. 

D49-7 The commenter’s questions about the adequacy of emergency response capacity and 
planning are beyond the scope of this EIR. As analyzed in Revised DEIR Section 2.12, 
Impact 4.7-2 now concludes that Project would result in a significant unavoidable 
impact relating to reasonably foreseeable upset and accident conditions involving the 
release of hazardous materials into the environment; the DEIR had concluded that this 
impact would be less than significant. The Revised DEIR also identified a new 
significant unavoidable impact. Impact 4.7-6 concludes that train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions could 
result in substantial adverse secondary effects, including to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality, and that this 
impact would be significant and unavoidable. 

D49-8 See Response D49-7. 

D49-9 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D49-10 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 
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2.7.50 Letter D50 – Responses to Comments from  
Marilyn Bardet 

D50-1 This comment letter is a duplicate of comments made at the August 14, 2014 Public 
Hearing. Responses are provided in Section 2.8.2 of this Final EIR. 

2.7-186



D51-1

D51-2

D51-2c
ont.

D51-3

D51-4

2.7-187



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.51 Letter D51– Responses to Comments from  
Ken Wallace 

D51-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D51-2 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D51-3 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
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Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D51-4 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 
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2.7.52 Letter D52 – Responses to Comments from 
Virginia Wallace 

D52-1 The commenter expresses opposition for the Project and expresses concerns regarding 
safety issues. This comment is acknowledged. 

D52-2 Many of the recommendations included in this comment are included in new 
regulations issued by the U.S. Department of Transportation in May 2015. See pp. 2-79 
through 2-81 of the Revised DEIR. The DEIR and Revised DEIR evaluated all feasible 
mitigation measures to reduce potential significant impacts to a less-than-significant 
level. “If the lead agency determines that a mitigation measure cannot be legally 
imposed, the measure need not be proposed or analyzed. Instead, the EIR may simply 
reference that fact and briefly explain the reasons underlying the lead agency's 
determination.” (14 Cal. Code Regs. §15126.4(a)(5)). CEQA Guidelines Section 15364 
defines “feasible” as “capable of being accomplished in a successful manner within a 
reasonable period of time, taking into account several factors, including legal, social, 
and policy ones. Mitigation measures that are beyond a lead agency’s powers to impose 
or enforce are legally infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 
10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City has not proposed or analyzed mitigation 
measures that cannot legally be imposed. 
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2.7.53 Letter D53 – Responses to Comments from 
Richard Donnelly 

D53-1 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. As 
noted on Revised DEIR p. 2-6 (including footnote 2), the Project would transport unit 
trains, which are trains that carry a single commodity (in this case, crude oil). 

D53-2 See Response D53-1 

D53-3 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
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Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D53-4 See Response D53-1 and D53-3. 

D53-5 Please see Responses B8-108, C3-17, and D32-18 regarding seismic risks and the 
potential for track failure. 

D53-6 The commenter summarizes concerns with the Project. The comment is acknowledged. 
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2.7.54 Letter D54 – Responses to Comments from 
Eldridge and Judy Moores 

D54-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D54-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D54-3 As analyzed in Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 concludes 
that train derailments and unloading accidents that lead to hazardous materials spills, 
fires, and explosions could result in substantial adverse secondary effects, including to 
water supplies, and that this impact would be significant and unavoidable (p.2-144 et 
seq.) 

D54-4 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D54-5 The commenters summarize their concerns with the Project. The comment is 
acknowledged. 
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2.7.55 Letter D55 – Responses to Comments from 
Sonja B. Brodt 

D55-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D55-2 As explained on p. 11 of Attachment 1 in Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These 
reflect reductions of 27% and 36%, respectively. The measure of derailment rate is a 
different metric than the actual volume of crude oil spilled in derailments. As stated on 
p. 14 of this attachment, “In 2008 there were less than 12,000 rail tank car shipments of 
petroleum crude oil in the U.S., whereas in 2014, there were over 512,000. This more 
than 40-fold increase in traffic is the reason that there have been more accidents 
involving this product.” 

See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D55-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D55-4 The City is aware of CalEPA’s environmental justice mandate under SB 115, but the 
City itself is not subject to SB 115. By referring to this “EIS,” the comment suggests 
that the environmental review conducted for the Project is an Environmental Impact 
Statement conducted under the National Environmental Policy Act, a federal law that 
considers potential impacts on the quality of the human environment. To clarify, the 
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City has prepared an environmental impact report (EIR) consistent with its obligations 
under state law, specifically the California Environmental Quality Act, which requires 
that state and local agencies evaluate potential effects on the physical environment. 
CEQA does not require state or local agencies to focus on the potential for projects to 
result in a disproportionate impact on low income populations.  

In any event, the Project would have no effect on the proximity of existing truck or rail 
corridors and residences. Potential impacts to residents and other sensitive receptors 
located along the rail routes that could be used to transport Project-related crude are 
analyzed in the EIR. See, for example, Revised DEIR Section 2.6 (p. 2-25 et seq.) 
regarding air quality, including related potential health risks; Revised DEIR 
Section 2.12 (p. 2-62 et seq.) regarding hazards, including secondary effects resulting 
from a spill, upset, or accident condition; Revised DEIR Section 2.15 (p. 128 et seq.) 
regarding noise impacts; and Revised DEIR Appendices B and C, which provide 
additional information about the health risk assessments conducted for the Project 
using the recently updated guidance issued by OEHHA. 
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2.7.56 Letter D56 – Responses to Comments from Red Slider 

D56-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 
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2.7.57 Letter D57 – Responses to Comments from  
Pat Toth-Smith 

D57-1 See Response B8-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the number and size of trains, and the scheduling of 
arrivals and departures of Project trains to and from the Refinery. 

D57-2 See Response B8-112 regarding impacts if Project trains would cross Park Road during 
the AM or PM peak traffic hours.  

D57-3 See Response Ruszel-1 (oral comment made at the August 14, 2014 Planning 
Commission meeting) regarding queues that backup from the Park Road train crossing 
onto the I-680 northbound off-ramp. See Response B8-112 regarding impacts if Project 
trains would cross Park Road during the AM or PM peak traffic hours.  

D57-4 See Response C1-22 regarding how the 8.3-minute crossing duration for Project trains 
was calculated. See Response B8-114 regarding the fact that siding of tank cars 
(switching operations) that affect the Park Road crossing (and lengthens crossing times 
for trains shorter than Project trains) would not occur for Project trains. 

D57-5 The statement on p. 4.11-11 of the DEIR that the commenter cites refers to crossings at 
uprail locations, not at the Park Road crossing. The 5 mph speed of a Project train at 
Park Road reflects that the train would be approaching its terminus at the Refinery. The 
“higher than 5 mph” speed at uprail locations reflects the fact that trains would be 
“passing through” an area and while subject to speed controls established for populated 
(urban) areas, would be traveling faster than 5 mph.  

D57-6 See Response D57-3 regarding queuing (backups) caused by train crossings at Park 
Road. 

D57-7 See Response D57-4 regarding the commenter’s suggested duration (time) for a Project 
train to cross Park Road. 

D57-8 See Response D57-4 regarding the commenter’s suggested duration (time) for a Project 
train to cross Park Road. Although the analysis determined that it is unlikely that an 
emergency incident would occur at the same time as a Project train crossing, Mitigation 
Measure 4.11-4 would reduce the impact to less-than-significant. 

D57-9 As explained on p. 11 of Attachment 1 in Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
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derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These 
reflect reductions of 27% and 36%, respectively. The measure of derailment rate is a 
different metric than the actual volume of crude oil spilled in derailments. As stated on 
p. 14 of this attachment, “In 2008 there were less than 12,000 rail tank car shipments of 
petroleum crude oil in the U.S., whereas in 2014, there were over 512,000. This more 
than 40-fold increase in traffic is the reason that there have been more accidents 
involving this product.” 

D57-10 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D57-11 Appendix C.1 has been added to address potential air quality impacts from increased 
use of heavy Canadian crudes. Appendix C.1 will not be removed because it addresses 
areas of controversy associated with this Project. 

D57-12 As stated in the DEIR Impact 4.1-1b, the Project would not result in any increases in 
emissions from crude oil processing. That is, emissions would not increase beyond 
existing permitted emission levels. Accordingly, the processing of Project-related crude 
oil is not expected to have an adverse effect on Benicia's air quality.  

D57-13 Based on the Refinery’s unique configuration, permit conditions, and operational 
constraints, Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before they can be processed into marketable products. See DEIR Appendix K. 
This Project would not alter any processing equipment at the Refinery which means 
that the crude blends to be processed must still fall within the same narrow weight and 
sulfur content ranges. 

2.7-207



D58-1

2.7-208



2.7-209



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.58 Letter D58 – Responses to Comments from 
Virginia Wallace 

D58-1 The maps provided regarding the location of regional faults relevant to the proposed 
Project, including the West Napa Fault, is consistent with the information provided on 
Figure 4.5-1 of the DEIR and in Section 4.5.2 (p. 4.5-1 et seq.) of the DEIR, which 
discloses in detail the seismic hazards relevant to the Project site, including local faults 
and seismicity. Section 4.5.2.3 (p. 4.5-2 et seq.) includes discussion of fault zones 
relevant to the proposed Project. Section 4.5.2.4 (p. 4.5-4 et seq.) of the DEIR discusses 
in detail the potential seismic hazards relevant to the Project from potential earthquakes 
occurring on the identified active regional faults. 
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2.7.59 Letter D59 – Responses to Comments from 
Ken Wallace 

D59-1 See Response B8-108 for comments relating to regional faults and seismicity, including 
predictions for earthquakes of Mw 6.7 or larger on identified regional active faults such 
as the Concord-Green Valley fault. Please see Response D58-1 for comments relating 
to the West Napa Fault and recent seismic activity. Regarding the transport of crude by 
rail car on existing tracks outside of the Refinery property, the Project would not result 
in any physical changes to these rail routes and would not involve or result in any 
action that could affect earthquake potential, seismic ground shaking, seismic-related 
ground failure (including liquefaction), landslides, lateral spreading, subsidence, or the 
expansiveness of soils beneath the tracks. As discussed in Section 4.5.2.6 (p. 4.5-9 et 
seq.), tracks are required to meet or exceed Federal Track Safety Standards (49 CFR 
§ 213) in order to maintain safe operations at all times, including after a seismic event. 
As described in Section 4.5.6.2, Federal Railroad Administration (FRA) inspectors 
monitor a railroad’s safety performance hundreds of time per year to determine 
compliance and assess any potential risks or hazards. As described in Responses A4-1, 
A4-2, and A4-3, the City issued a Revised DEIR for public input to consider potential 
impacts that could occur uprail of Roseville, California (i.e., between a crude oil train’s 
point of origin and the California State border, and from the border to Roseville). As a 
result, potential direct, indirect, and cumulative effects of transporting crude oil by rail 
between the Refinery and the Roseville Yard and between the Roseville Yard and the 
state border via the three most likely routes are analyzed on a resource-by-resource 
basis. For geologic and soils related impacts of spills occurring uprail of Roseville, 
California, see Revised DEIR Section 2.10 (p. 2-53 et seq.) as well as the discussion of 
“Secondary Effects Relating to Geology and Soils” (p. 2-114 et seq.) under Impact 4.7-6 
of the Revised DEIR. As discussed under “Secondary Effects Relating to Geology and 
Soils” (p. 2-114 et seq.) under Impact 4.7-6 of the Revised DEIR, seismic hazards may 
pose a safety concern for the State’s railroad system infrastructure because railroad 
tracks and bridges cross active faults and because the potential for earthquake-induced 
damage to railroad system infrastructure is high. Railroad tracks located within a fault 
zone could be severed directly by fault rupture and displaced or buried by landslides, 
rock falls, liquefaction and embankment settlement. Earthquake-induced track damage 
could result in an accident involving a train carrying Project- related crude oil in any 
seismically active area along any of the routes identified for potential use. As discussed 
in detail in the Revised EIR (p. 2-114 et seq.), because a seismic event could expose 
people or structures to potential substantial adverse effects, including the risk of loss, 
injury, or death and because no reasonable, feasible mitigation measures are available 
that would, if implemented, reduce the significance below established thresholds, this 
rail-transport related impact would be significant and unavoidable.  

D59-2 Section 4.5 (p. 4.5-1) of the Draft EIR presents a detailed and comprehensive discussion 
of seismic risks at the Project site as well as potential impacts that could result as a 
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consequence of the disclosed risks. Specifically, Section 4.5.5 (p. 4.5-14 et seq.) analyzes 
a wide range of potential impacts to people and structures that could result from rupture 
of earthquake fault zones, strong seismic ground shaking, and seismic related secondary 
ground failure (such as liquefaction). Additionally, Revised DEIR Section 2.10 (p. 2-53 
et seq.) presents an assessment of potential direct, indirect, and cumulative effects of 
transporting crude oil by rail between the Refinery and the Roseville Yard and between 
the Roseville Yard and the state border via the three most likely routes and such effects 
are analyzed on a resource-by-resource basis (see Response D59-1 for further 
information). 
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2.7.60 Letter D60 – Responses to Comments from  
Virginia Wallace  

D60-1 See Response B8-108 for comments relating to regional faults and seismicity. Please see 
Response D118-1 for comments relating to the West Napa Fault and recent seismic 
activity. Section 4.5.2 (p. 4.5-1 et seq.) of the DEIR discloses in detail the seismic 
hazards relevant to the Project site, including local faults and seismicity. Section 4.5.2.3 
(p. 4.5-2 et seq.) includes discussion of the Concord-Green Valley fault zone, the closest 
active fault to the Refinery, as well as the potential for earthquakes of Mw 6.7 or larger 
on this fault (and others). Section 4.5.2.4 (p. 4.5-4 et seq.) of the DEIR discusses in detail 
the seismic hazards relevant to the Project site from such earthquakes. The site specific 
setting information directly informs and supports the analysis of impacts presented in 
Section 4.5.5 (p. 4.5-14 et seq.), including the analysis of impacts relating to earthquakes. 
The analysis of potential impacts relating to earthquakes includes a detailed and robust 
site specific geotechnical investigation relating to seismically induced ground failure 
(discussed in detail under Impact 4.5-3, p. 4.5-16 et seq.).  
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2.7.61 Letter D61 – Responses to Comments from 
Virginia Wallace 

D61-1 Receipt of submitted materials acknowledged, these materials have been included in 
the formal Project file. 
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2.7.62 Letter D62 – Responses to Comments from 
Sandra Fuchs 

D62-1 The commenter requests postponement of the Project until new regulations are issued 
by the U.S. Department of Transportation. New regulations were issued in May 2015 
and were incorporated into the Revised DEIR, as applicable. 

D62-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D62-3 Depending on the activity and location associated with the Project, the City of Benicia, 
the Bay Area Air Quality Management District, and the federal government would all 
have responsibility for monitoring. See Response D62-2 regarding Valero’s 
commitment to the use of tank cars. 

D62-4 See Response D62-2. 

D62-5 See Response D62-2. 

D62-6 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
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impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D62-7 See Response D62-6. The City will implement a Mitigation Monitoring and Reporting 
Program (MMRP) if the Project is approved. The MMRP will describe in detail actions 
to be carried out by the City to ensure that required mitigation measures are fully 
implemented. The Use Permit may contain additional conditions that would be 
monitored by the City. 

D62-8 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. Uprail noise 
effects are discussed on p. 2-127 et seq. of the Revised DEIR. No significant impacts 
were found regarding noise in uprail communities. 

D62-9 The effect on the performance of passenger trains as a result of the Project is discussed 
in Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis determined that 
the impact would be less than significant. 

D62-10 See Response B14-112 regarding UPRR’s Statement of Preemption and its effect on 
the DEIR’s assumptions regarding the scheduling of arrivals and departures of Project 
trains to and from the Refinery. 

D62-11 The impacts to uprail communities have been analyzed in the Revised DEIR. That 
analysis finds that the Project would have significant and unavoidable air impacts in 
most uprail air districts between the Refinery and the California border. 

D62-12 The commenter poses a question to the City regarding health and safety if the Project is 
implemented. The comment is acknowledged. 
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2.7.63 Letter D63 – Responses to Comments from  
Philip J. Summers and Henriette Bruun  

D63-1 The commenter does not support the Project. The comment is acknowledged. 

D63-2 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D63-3 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D63-4 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning 
equipment to significantly reduce the vapor pressure of all Bakken crude oil beginning 
April 1, 2015” (NDIC, 2015).1 

D63-5 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

                                                      
1  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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D63-6 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded ( p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.2 

D63-7 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport wherever they may occur between the point of origin and the Refinery 
are infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City has not proposed or analyzed mitigation measures that cannot legally 
be imposed. 

D63-8 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

                                                      
2  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 
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2.7.64 Letter D64 – Responses to Comments from  
Frank Fox 

D64-1 The comments in this letter are identical to those provided in letter D63. Please see 
Responses D63-1 through D63-3, above. 
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2.7.65 Letter D65 – Responses to Comments from  
Bill Wagman 

D65-1 The comments in this letter are identical to those provided in letter D63. Please see 
Responses D63-1 through D63-3, above. 
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2.7.66 Letter D66 – Responses to Comments from 
Catherine LeBlanc 

D66-1 The comments in this letter are identical to those provided in letter D63. Please see 
Responses D63-1 through D63-3, above. 
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2.7.67 Letter D67 – Responses to Comments from 
Pam Rhodes 

D67-1 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning 
equipment to significantly reduce the vapor pressure of all Bakken crude oil beginning 
April 1, 2015” (NDIC, 2015).3 

D67-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D67-3 An average loaded tank car weighs approximately 132 tons (Revised DEIR p. 2-49). As 
stated on p. 2-64, the main line track along the three Project routes has an allowable 
gross weight rating of 315,000 pounds per car. Details regarding existing and future 
inspection protocols for rail track, braking and mechanical systems of trains, and 
bridges are discussed on pp. 2-77, 2-79, 2-82, and 2-92 of the Revised DEIR. In 
addition, the Federal Railroad Administration announced on October 9, 2015 that it will 
release a Safety Advisory to urge “closer and more detailed inspections [of rail track] 
where defects and flaws are suspected, and stronger training for rail inspection vehicle 
operators” (USDOT, 2015c).4 

D67-4 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. Implementation of this change in approach also resulted in the 
identification of a new significant unavoidable impact. As analyzed in Revised DEIR 
Section 2.12.6, the evaluation of Impact 4.7-6 concludes that train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions could 
result in substantial adverse secondary effects, including to Hydrology and Water 
Quality, and that this impact would be significant and unavoidable (see Revised DEIR 
p. 2-144 et seq.). 

                                                      
3  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
4  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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2.7.68 Letter D68 – Responses to Comments from 
Susan Hodgson 

D68-1 Tank cars proposed by the Project would not contain heating coils because the 
proposed North American sourced crudes flows readily at ambient temperatures 
(Valero, 2013a).5 

                                                      
5  Valero, 2013a. Valero Responses to: Valero Crude by Rail Project Data Request Number 1 (1/18/13). February 1. 

2.7-239



D69-1

D69-2

D69-3

D69-4

D69-5

2.7-240



D69-5
cont.

2.7-241



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.69 Letter D69 – Responses to Comments from 
Robin Lancaster 

D69-1 Receipt of submitted materials acknowledged, these materials have been included in the 
formal Project file. Please see Response B8-108 regarding seismic risk and potential 
impacts to people or structures from seismic activity. Please see Response D73-18 for a 
detailed description of building codes and standards applicable to the proposed Project 
and how such standards apply to reduce the risk of impacts related to seismic activity, 
such as from ground shaking. Please see Responses C3-17 and D32-19 regarding 
comments relating to mitigation required as part of the Project to reduce impacts 
associated with the potential for secondary ground failure, such as seismic induced 
liquefaction. 

D69-2 As noted on DEIR p. 4.10-13, the worst-case maximum noise levels at the nearest 
residence from the unloading rack pumps and the tank car movements would equate to 
Leq levels of 3 dBA and 33 dBA, respectively. These levels would not exceed the 
City’s nighttime hourly Leq limit of 50 dBA. Vibration is addressed under Impact 4.10-2 
(pp. 4.10-14 et seq.). 

D69-3 Table 3 in the Noise Study for the Valero Crude-by-Rail Project (which lists El Bonito 
Way) summarizes the estimated noise levels due to the Project at these locations. Table 2 
presents an example of how these levels were calculated for the residential receptors in 
these areas (including El Bonito Way). The incorrect placement of the Hillcrest 
neighborhood label and concerns regarding the Noise Ordinance are acknowledged. 

D69-4 As noted under Impact 4.10-1 of the DEIR (pp. 4.10-13 et seq.), tank car movements 
and train horn soundings would not exceed City standards and would be less than 
ambient hourly average noise levels; the associated impact would be less than 
significant. Potential noise-related impacts to wildlife are analyzed under Impact 4.2-6 
(Draft EIR pp. 4.2-31 et seq.), Revised DEIR Section 2.7, p. 2-42 et seq., and Revised 
DEIR Section 2.17.4.3.2, p. 2-156 et seq. 

D69-5 Regarding special-status birds in Table 4.2-1, the Potential for Species Occurrence in 
column four is considered for nesting of special-status birds. Christmas Bird Counts 
and other Audubon associated data includes all bird sightings including whether a bird 
is migrating over the site. Many bird species will at some point pass over the Project 
Study Area but will not be impacted by Project construction or operations within the 
Refinery property. Birds that may nest near the Project Study Area, including white-
tailed kite, will be protected by implementation of Mitigation Measure 4.2-1 in the 
DEIR, which requires nesting bird surveys prior to any Project activity and protective 
buffers around any identified nest (p. 4.2-28 et seq.). 

Regarding impacts to special-status birds along the rail routes, the commenter is 
referred to Revised DEIR Impact 4.2-10 (p. 2-144 et seq.). 

2.7-242



D70-1

D70-2

D70-2
cont.

2.7-243



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.70 Letter D70 – Responses to Comments from Katie Kane 

D70-1 Federal regulations governing the safety of rail transport preempt the City’s authority to 
impose mitigation measures to further reduce the significance of potential impacts. See 
Revised DEIR Section 2.12 (p. 2-62) for an analysis of potential impacts relating to 
Hazards and Hazardous Materials between the Refinery and the crude oil points of 
origin. Regarding spills that could occur within the Refinery during the unloading 
process, see Revised DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and Revised 
DEIR Appendix F. 

D70-2 See Response D70-1. As discussed on p.2-92 of the Revised DEIR, most of the main 
line routes between the Refinery and the stateline that would be used by the Project 
have been upgraded to include PTC by UPRR. Only a portion of the Feather Canyon 
route (described in the Revised DEIR as the “Nevada to Roseville—northern” route) 
has not been fully upgraded ( p. 47 of Revised DEIR Appendix F). The deadline for 
extension of compliance with PTC implementation was extended to December 31, 
2018.6 

                                                      
6  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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2.7.71 Letter D71 – Responses to Comments from  
Lawrence Reid Fox 

D71-1 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. 

D71-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the DEIR 
and to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. In shifting 
from a qualitative analysis to a quantitative one, the City exercised it discretion in 
determining an appropriate standard of significance by choosing to use public safety 
thresholds that were adopted by Santa Barbara County in August 1999 and that since 
have been used by several other State and local agencies. This change in the approach to 
analysis relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
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impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D71-3 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s 
rail operations either directly (e.g., by dictating routing, timing, or choice of 
locomotives) or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase 
emissions offsets). Any such attempt would be preempted by federal law, which 
proscribes any mitigation measure that would have the effect of managing or governing 
rail operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City has not proposed or analyzed mitigation 
measures that cannot legally be imposed. 

D71-4 See Response D71-2. 

D71-5 See Response D71-2. 

D71-6 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. This comment is acknowledged. 
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2.7.72 Letter D72 – Responses to Comments from  
Rick Slizeski 

D72-1 The number of trains that Valero could bring into the Refinery is limited to two 50-car 
trains per day for two reasons: 1) the proposed crude oil unloading rack would be able 
to offload oil from a maximum of 50 tank cars at once, and 2) the process of unloading 
50 tank cars and preparing a train of empty tank cars for the return trip would take 
approximately 12 hours. Therefore, only two 50-car trains could be unloaded per day 
under the Project.  

See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D72-2 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D72-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D72-4 The commenter states that the Project is at risk of a terrorist attack but does not provide 
evidence that the transport of crude by rail is subject to higher risk than other industrial 
facilities. 
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D72-5 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. See Revised DEIR Section 2.12 (p. 2-62) 
for an analysis of potential impacts relating to Hazards and Hazardous Materials 
between the Refinery and the crude oil points of origin. Regarding spills that could 
occur within the Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 
and 4.7-4 (p. 2-106 et seq.) and Revised DEIR Appendix F. 

Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now concludes that operation of 
the Project would result in a significant and unavoidable impact relating to the potential 
exposure people or structures to significant risk, injury, or loss from wildland fires; the 
DEIR had concluded that this impact would be less than significant. 

D72-6 The commenter does not support the Project. The comment is acknowledged. 
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2.7.73 Letter D73 – Responses to Comments from 
Douglas McColm 

D73-1 Federal regulations governing the safety of rail transport preempt the City’s authority to 
impose mitigation measures to further reduce the significance of potential impacts. See 
Revised DEIR Section 2.12 (p. 2-62) for an analysis of potential impacts relating to 
Hazards and Hazardous Materials between the Refinery and the crude oil points of 
origin. Regarding spills that could occur within the Refinery during the unloading 
process, see Revised DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and Revised 
DEIR Appendix F. 

D73-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D73-3 Impact 4.11-7 of the Revised DEIR finds that the Project would not decrease the 
performance of passenger trains. Therefore, potential rail passengers would not be 
expected to switch their mode of transportation to private automobiles as a result of the 
Project. 
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2.7.74 Letter D74 – Responses to Comments from 
Roger Straw 

D74-1 The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name. As 
indicated in Revised DEIR Section 2.12 (which analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions) the consequences of a 
spill, upset, or accident could be significant regardless of how likely it is to occur. 

 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 
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2.7.75 Letter D75 – Responses to Comments from 
Jack Ruszel 

D75-1 The traffic volume data and train crossing timing/duration information are used 
differently in the analysis of potential impacts, and therefore those two collection 
efforts do not need to be done at the same time. Also, the week-long videotaping of 
train crossings provided actual (observed/timed) durations of how long the train 
crossings took (i.e., how long the crossings were blocked). 

D75-2 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. This comment is acknowledged. 

D75-3 The commenter disagrees with the DEIR conclusion regarding emergency access. The 
comment is acknowledged. 

D75-4 See Response C1-23 regarding the basis for the queue lengths being shorter under 
Project conditions than under baseline conditions. 

D75-5 The commenter’s assertion about changes to the amount of materials that Project trains 
would deliver to the Refinery (i.e., the length of the Project trains) is incorrect, and 
analysis of such changes would be speculative. See Response B8-114 regarding the fact 
that siding of tank cars (switching operations) that affect the Park Road crossing (and 
lengthens crossing times for trains shorter than Project trains) would not occur for 
Project trains. 

D75-6 See Responses D75-1, D82-3, B8-114, and D57-2 regarding the bullet items listed in 
this comment.  
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2.7.76 Letter D76 – Responses to Comments from 
Jack Ruszel 

D76-1 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. This comment is acknowledged. 

D76-2 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. This comment is acknowledged. 

D76-3 The number of trains that Valero could bring into the Refinery is limited to two 50-car 
trains per day for two reasons: 1) the proposed crude oil unloading rack would be able 
to offload oil from a maximum of 50 tank cars at once, and 2) the process of unloading 
50 tank cars and preparing a train of empty tank cars for the return trip would take 
approximately 12 hours. Therefore, only two 50-car trains could be unloaded per day 
under the Project. As noted on p. 3-2 of the DEIR and p.2-20 of the Revised DEIR, the 
Refinery’s crude oil processing rate is limited to an annual average per day (and a daily 
maximum) by its Bay Area Air Quality Management District operating permit. The 
Project does not propose any changes to these limits. Therefore, any Project-related 
delivery of crude oil by train would be offset by a corresponding decrease in crude 
delivered by marine vessel. 25,550,000 barrels is the maximum amount of crude oil 
that could be delivered to the Refinery by train in a year, thus, this represents the 
maximum amount of crude oil delivered by marine vessel that could be displaced by 
Project-related train delivery. 

D76-4 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. This comment is acknowledged. 

D76-5 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. This comment is acknowledged. 

D76-6 The commenter discusses concerns with the Project and requests that the EIR be 
revised and recirculated. In response to this and similar comments, the City issued a 
Revised DEIR that refines and updates the prior analysis to consider areas uprail from 
those considered in the DEIR and to provide a quantitative risk analysis of the Project. 
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2.7.77 Letter D77 – Responses to Comments from 
Kathy Kerridge 

D77-1 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

As noted on p. 3-2 of the DEIR and p.2-20 of the Revised DEIR, the Refinery’s crude 
oil processing rate is limited to an annual average per day (and a daily maximum) by its 
Bay Area Air Quality Management District operating permit. The Project does not 
propose any changes to these limits. Therefore, any Project-related delivery of crude oil 
by train would be offset by a corresponding decrease in crude delivered by marine 
vessel. 25,550,000 barrels is the maximum amount of crude oil that could be delivered 
to the Refinery by train in a year, thus, this represents the maximum amount of crude 
oil delivered by marine vessel that could be displaced by Project-related train delivery. 

D77-2 The GHG analysis does not evaluate the indirect emissions associated with Bakken 
crude oil or tar sands production. The analysis instead focuses on the direct emissions 
of crude oil transportation. 

D77-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

 Local Safety Hazard Sites (LSHS) are discussed in Revised DEIR pp. 2-66 and 2-67. The 
risk analysis presented in Attachment 1 of Revised DEIR Appendix F estimated the 
derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of this attachment. The 
methodology can be used to estimate the probability of a derailment on any given 
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segment of a rail line ( p. 4 of Attachment 1). Although LSHS were not included as a 
factor in the derailment estimation, disagreement with the EIR’s methodology or 
conclusions does not establish that the analysis is deficient. Marin Municipal Water 
District v. KG Land California Corporation (1991) 235 Cal.App.3d 1652, 1663. 

D77-4 As analyzed in Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 concludes 
that train derailments and unloading accidents that lead to hazardous materials spills, 
fires, and explosions could result in substantial adverse secondary effects, including to 
water supplies, and that this impact would be significant and unavoidable (p. 2-144 et 
seq.) 

D77-5 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. Implementation of this change in approach resulted in a revision to the 
significance determination of Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR). 
The analysis now concludes that operation of the Project would result in a significant 
and unavoidable impact relating to the potential exposure people or structures to 
significant risk, injury, or loss from wildland fires; the DEIR had concluded that this 
impact would be less than significant.  

D77-6 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D77-7 An average loaded tank car weighs approximately 132 tons (Revised DEIR p. 2-49). As 
stated on p.2-64, the main line track along the three Project routes has an allowable 
gross weight rating of 315,000 pounds per car. Details regarding existing and future 
inspection protocols for rail track, braking and mechanical systems of trains, and 
bridges are discussed on pp.2-77, 2-79, 2-82, and 2-92 of the Revised DEIR. In 
addition, the Federal Railroad Administration announced on October 9, 2015 that it will 
release a Safety Advisory to urge “closer and more detailed inspections [of rail track] 
where defects and flaws are suspected, and stronger training for rail inspection vehicle 
operators” (USDOT, 2015c).7 

                                                      
7  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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D77-8 The commenter expresses concern with transport of crude oil by rail. The comment is 
acknowledged. 

D77-9 As explained on p. 11 of Attachment 1 in Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These 
reflect reductions of 27% and 36%, respectively. The measure of derailment rate is a 
different metric than the actual volume of crude oil spilled in derailments. As stated on 
p. 14 of this attachment, “In 2008 there were less than 12,000 rail tank car shipments of 
petroleum crude oil in the U.S., whereas in 2014, there were over 512,000. This more 
than 40-fold increase in traffic is the reason that there have been more accidents 
involving this product.” 

D77-10 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
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concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D77-11 See Responses D77-6 and D77-10. 

D77-12 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D77-13 See Response D77-12. 

D77-14 See Response B8-6 regarding the feasibility of Alternative 1. 

D77-15 Project trains would use buffer cars. See the first paragraph on p. 2-8 of the Revised 
DEIR, including footnote 3. 

D77-16 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded ( p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.8 

 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning 
equipment to significantly reduce the vapor pressure of all Bakken crude oil beginning 
April 1, 2015” (NDIC, 2015).9 

D77-17 The City is aware of the U.S. Department of Transportation’s May 2014 Emergency 
Order (EO), which requires “each railroad operating trains containing more than 
1,000,000 gallons of Bakken crude oil (approximately 35 tank cars) in a particular state 
to provide the State Emergency Response Commission notification regarding the 
expected movement of such trains through the counties in that state.” (79 Fed. 

                                                      
8  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
9  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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Reg. 27363). See also USDOT, 2014a10 (“This Order is issued to all railroad carriers 
that transport in a single train in commerce within the United States, 1,000,000 gallons 
or more of UN 1267, Petroleum crude oil, Class 3, sourced from the Bakken shale 
formation in the Williston Basin (Bakken crude oil).”) and USDOT, 2015.11 Valero is 
not a railroad or a railroad carrier, and so is not subject to the Emergency Order. UPRR 
has acknowledged its obligations pursuant to the EO and indicated its intention to 
comply (UPRR 2014).12 

 Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now concludes that operation of 
the Project would result in a significant and unavoidable impact relating to the potential 
exposure people or structures to significant risk, injury, or loss from wildland fires; the 
DEIR had concluded that this impact would be less than significant. 

D77-18 The commenter’s questions regarding the specific effects of crude oil spills and 
methods for cleaning up potential spills is beyond the scope of this EIR. As analyzed in 
Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 concludes that train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to water 
resources, and that this impact would be significant and unavoidable (p. 2-144 et seq.) 

D77-19 Objectionable odors are not expected to occur from this Project, as discussed in DEIR 
Impact 4.1-4. Consequently, there would likely be no effect to other businesses from 
odors. However, BAAQMD has established a procedure for registering odor complaints. 
That procedure is described on BAAQMD’s website at: http://www.baaqmd.gov/online-
services/air-pollution-complaints. Regarding potential air impacts associated with the 
processing of Project related crude oils, see Response B3-7. 

D77-20 The February 21, 2014 agreement between the U.S. Department of Transportation 
(USDOT) and the Association of American Railroads (which includes Union Pacific as a 
member) required that no later than July 1, 2014 railroads were to use the Rail Corridor 
Risk Management System to aid in the determination of the safest and most secure rail 
routes for trains with 20 or more cars of crude oil (see Revised DEIR p. 2-77). This 
requirement was included in the USDOT regulations issued in May 2015 (see p. 2-80). 

D77-21 As noted on Revised DEIR p. 2-89, “Project trains…will be attended at all times.” See 
also summaries of the Federal Railroad Administration’s Emergency Order No. 28, 
which establishes additional requirements designed to ensure that unattended trains on 
the mainline track or siding are properly secured against unintended movement (pp. 2-76 
and 2-77 of the Revised DEIR). 

                                                      
10  U.S. Department of Transportation, 2014a. Emergency Restriction/Prohibition Order. Docket No. DOT-OST-2014-

0067. [https://www.transportation.gov/briefing-room/emergency-order]. Posted May 9, 2014. 
11  U.S. Department of Transportation, 2015. Press Release, Federal Railroad Administration to Railroads: Notification 

of Crude Oil Trains to States Must Continue. [https://www.fra.dot.gov/eLib/Details/L16747]. Posted July 22, 2015. 
12  UPRR, 2014. Letter of Timothy J. O’Brien, UPRR Director, Hazardous Materials Management, to Mr. Thomas 

Campbell, California Governor’s Office of Emergency Services, Regarding DOT-OST-2014-0067. 
[http://www.caloes.ca.gov/FireRescueSite/Documents/UP-Letter%20to%20CalOES.pdf].  
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2.7.78 Letter D78 – Responses to Comments from 
Donna Paul 

D78-1 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges are discussed on pp. 2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).13Although federal 
regulations do not currently require stabilization, the North Dakota Industrial 
Commission approved Order No. 25417 on December 9, 2014. This order “requires all 
oil producers in North Dakota install and utilize oil-conditioning equipment to 
significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).14 

                                                      
13  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 

14  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 
FAQ040215.pdf]. 
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2.7.79 Letter D79 – Responses to Comments from 
Judith Sullivan 

D79-1 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D79-2 This comment does not address any specific concern or issue related to the adequacy of 
the DEIR. The comment is acknowledged. 

D79-3 The effect on the performance of passenger trains as a result of the Project is discussed 
in Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis determined that 
the impact would be less than significant. See Revised DEIR Section 2.17.4, which 
analyzes the potential for incremental, Project-specific impacts to combine with the 
incremental impacts of past, present, and reasonably foreseeable future projects to 
cause or contribute to a significant cumulative effect. See, for example, Revised DEIR 
Section 2.17.4.3.7, regarding potential cumulative effects associated with hazards and 
hazardous materials. Following consideration of the incremental impacts of other crude 
by rail projects and based on results of the quantitative risk assessment conducted for 
the Project (see Revised DEIR Appendix F), it was determined that impacts would be 
cumulatively significant.  

D79-4 As note on Revised DEIR p.2-6, the transport of crude oil by the Project would occur 
in unit trains from the crude oil source to the Refinery. Regarding train speed, 
U.S. Department of Transportation regulations issued in May 2015 restricts all high-
hazard flammable trains (HHFTs) to 50 miles per hour (mph) in all areas and restricts 
certain HHFTs to 40 mph in high-threat urban areas. See Table 4.7-4 on p. 2-80 of the 
Revised DEIR. 

D79-5 The potential risk of derailment and other accidents occurring at the unloading rack are 
discussed in Impact 4.7-3 and Impact 4.7-4 on p. 2-106 et seq. of the Revised DEIR. 
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D79-6 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. See Revised DEIR Section 2.12 (p. 2-62) 
for an analysis of potential impacts relating to Hazards and Hazardous Materials 
between the Refinery and the crude oil points of origin.  

D79-7 See Response A11-16.  

D79-8 DEIR Table 4.6-5 shows the net GHG emissions occurring within California as a result 
of this Project. Table 4.6-7 shows examples of GHG emissions that would occur 
worldwide with this Project. As shown in Table 4.6-5, the Project would increase GHG 
emissions within California, but those increases would be below BAAQMD’s 
thresholds. Worldwide, however, the Project would reduce GHG emissions. 

D79-9 The commenter mistakenly believes that the GHG emission estimates are only for the 
City of Benicia. The GHG emission estimates shown in DEIR Table 4.6-5 refer to the 
net change resulting from the Project within California. The Project does not include 
any additional monitoring at the Refinery. 

D79-10 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D79-11 The RDEIR estimates criteria pollutant emissions occurring from train travel uprail 
from the Refinery to the California border. That analysis finds significant and 
unavoidable NOx emission impacts in most uprail air districts. Commenter is correct 
that the emission estimates will differ depending on the type and age of the locomotives 
used to transport crude. 

D79-12 Based on the Refinery’s unique configuration, permit conditions, and operational 
constraints, Valero must blend crude feedstocks to a narrow range of weight and sulfur 
content before they can be processed into marketable products. See DEIR Appendix K. 
This Project would not alter any processing equipment at the Refinery, which means 
that the crude blends to be processed must still fall within a narrow weight and sulfur 
content ranges. 

D79-13 The reasons why the baseline was selected are discussed in Section 4.1.2.6. The period 
from December 2009 through November 2012 was used as the Project baseline because 
the applicant filed the Use Permit Application for this Project in December 2012. 

D79-14 The DEIR does not address the number of air violations that have occurred at the 
Refinery since 2000. However, this information can be obtained by contacting the 
BAAQMD.  

2.7-276



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

D79-15 The commenter expresses support for the No Project Alternative. The comment is 
acknowledged. 

D79-16 The commenter does not support the Project. The comment is acknowledged. 

D79-17 Although the comments submitted on the Initial Study did not receive a formal 
response, substantive comments were considered during preparation of the DEIR and 
Revised DEIR. 
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2.7.80 Letter D80 – Responses to Comments from 
Lisa Reinerston 

D80-1 The number of trains that Valero could bring into the Refinery is limited to two 50-car 
trains per day for two reasons: 1) the proposed crude oil unloading rack would be able 
to offload oil from a maximum of 50 tank cars at once, and 2) the process of unloading 
50 tank cars and preparing a train of empty tank cars for the return trip would take 
approximately 12 hours. Therefore, only two 50-car trains could be unloaded per day 
under the Project. As noted on p. 3-2 of the DEIR and p.2-20 of the Revised DEIR, the 
Refinery’s crude oil processing rate is limited to an annual average per day (and a daily 
maximum) by its BAAQMD operating permit. The Project does not propose any 
changes to these limits. In addition, the Refinery’s existing air permit would be revised 
to limit fugitive ROG emissions from the unloading racks and would include a 
throughput limit on those racks. Therefore, any Project-related delivery of crude oil by 
train would be offset by a corresponding decrease in crude delivered by marine vessel. 
25,550,000 barrels is the maximum amount of crude oil that could be delivered to the 
Refinery by train in a year, thus, this represents the maximum amount of crude oil 
delivered by marine vessel that could be displaced by Project-related train delivery. 

 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D80-2 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D80-3 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 

2.7-279



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D80-4 See Response D80-3. The City issued a Revised DEIR in response this and similar 
requests that the geographic scope of review be expanded. As explained in Revised 
DEIR Section 2.5.1, the City supplemented the DEIR’s environmental analysis to 
consider the potential effects of the Project regardless of whether they could occur 
within the Refinery boundary, between the Refinery and the Roseville Yard, between 
the Roseville Yard and the State border, via a southern route within California, or 
beyond the State line to the Project-related crude oil’s point of origin. Revised DEIR 
Chapter 2, Revisions to the Draft EIR, analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and the State 
border. For example, Revised DEIR Section 2.12, analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions and resulting substantial 
adverse secondary effects to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality.  
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Local Safety Hazard Sites (LSHS) are discussed in Revised DEIR pp. 2-66 and 2-67. 
The risk analysis presented in Attachment 1 of Revised DEIR Appendix F estimated 
the derailment rate based on track class, method of operation, and traffic density. 
Further explanation of this methodology is presented in Appendix A.1 of this 
attachment. The methodology can be used to estimate the probability of a derailment on 
any given segment of a rail line ( p. 4 of Attachment 1). Although LSHS were not 
included as a factor in the derailment estimation, disagreement with the EIR’s 
methodology or conclusions does not establish that the analysis is deficient. Marin 
Municipal Water District v. KG Land California Corporation (1991) 235 Cal.App.3d 
1652, 1663. 

D80-5 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D80-6 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 
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2.7.81 Letter D81 – Responses to Comments from 
Roger Straw 

D81-1 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D81-2 See Response D81-1. 

D81-3 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded ( p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.15 

                                                      
15  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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2.7.82 Letter D82 – Responses to Comments from 
Jack Ruszel 

D82-1 The City issued a Revised DEIR in response to the comment about analysis of traffic 
impacts at crossings outside the City of Benicia and similar requests. See Revised 
DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes 
the direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. See Response C1-22 regarding determination of an 
8.3-minute duration when the Park Road crossing would be blocked by a Project train 
traveling 5 mph. See Response B8-114 regarding the fact that siding of tank cars 
(switching operations) that affect the Park Road crossing (and lengthens crossing times 
for trains shorter than Project trains) would not occur for Project trains. 

D82-2 The commenter’s reference to UPRR and limits on the volume of product it ships is an 
inaccurate characterization of federal preemption of railroad regulation. On the basis of 
federal preemption, the City has no authority to dictate or limit the volume of crude oil 
shipped to the Refinery, but UPRR cannot force Valero to receive more crude oil than 
what is proposed as part of the Project.  

D82-3 The text of Mitigation Measure 4.11-4 does not limit required impact-minimizing 
actions to the Park Road crossing. The Benicia Fire-Valero Fire Operational Aid 
Agreement would apply to the entire Park Road and Bayshore Road industrial areas. 

D82-4 Although the proposed Project would increase the frequency of trains crossing Park 
Road by four crossings a day, the number of crossings per day under Project conditions 
generally would fall within the range of crossings per day under existing conditions. In 
addition, the proposed crossing duration of each proposed Project train trip would be 
shorter than the longer train crossings that already occur today without the proposed 
Project. See Response D82-3 regarding emergency vehicle access for more than the 
Park Road crossing. 

D82-5 As described on p. 4.11-12 of the DEIR, the probability of an emergency incident 
occurring at the same time as a Project train crossing is low, and it is unlikely that the 
Project would cause the average emergency vehicle response time to increase to over 
7 minutes for the Park Road and Bayshore Road industrial areas. See Response D82-3 
regarding emergency vehicle access for more than the Park Road crossing. 
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2.7.83 Letter D83 – Responses to Comments from 
James MacDonald 

D83-1 Chief Joe Bateman, Fire Chief of the Valero Benicia Refinery, spoke extensively of 
Valero’s capabilities and emergency response plans at the July 10, 2014 comment 
meeting on the DEIR (Transcript, pp. 132-135; Final EIR Section 2.9.1) and the 
September 29, 2015 comment meeting on the Revised DEIR (Transcript, pp. 118-119; 
Final EIR Section 3.9.1). 
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2.7.84 Letter D84 – Responses to Comments from 
Madeline Koster 

D84-1 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D84-2 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D84-3 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D84-4 The commenter claims that crude oil processed by the Project would require more 
water than currently used by the Refinery but does not provide evidence to support the 
assertion. Therefore, no response is required. 
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2.7.85 Letter D85 – Responses to Comments from  
Jan Ellen Rein 

D85-1 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D85-2 As explained on p. 11 of Attachment 1 in Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These 
reflect reductions of 27% and 36%, respectively. The measure of derailment rate is a 
different metric than the actual volume of crude oil spilled in derailments. As stated on 
p. 14 of this attachment, “In 2008 there were less than 12,000 rail tank car shipments of 
petroleum crude oil in the U.S., whereas in 2014, there were over 512,000. This more 
than 40-fold increase in traffic is the reason that there have been more accidents 
involving this product.” 

D85-3 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
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reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D85-4 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D85-5 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D85-6 See Response D85-2. 

D85-7 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 
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D85-8 The City issued a Revised DEIR in response this and similar requests. See Revised 
DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes 
the direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. 

D85-9 See Response D85-5. 

D85-10 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D85-11 The commenter does not support the Project. The comment is acknowledged. 
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2.7.86 Letter D86 – Responses to Comments from 
Clifford Manous 

D86-1 This comment does not address any specific concern or issue related to the adequacy of 
the Draft EIR. The comment is acknowledged. 

D86-2 See Response D85-2. 

D86-3 See Response D85-3. 

D86-4 See Response D85-4. 

D86-5 See Response D85-5. 

D86-6 See Response D85-6. 

D86-7 See Response D85-7. 

D86-8 See Response D85-8. 

D86-9 See Response D85-9. 

D86-10 See Response D85-10. 

D86-11 The commenter does not support the Project. The comment is acknowledged. 

2.7-300



D87-1

D87-2

2.7-301



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.7.87 Letter D87 – Responses to Comments from 
Lucille Hammes 

D87-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D87-2 See Response A17-3 regarding the City’s issuance of a Revised DEIR in response to 
this comment about the effect on the Capitol Corridor passenger trains and similar 
requests. See Response B8-114 regarding the fact that siding of tank cars (switching 
operations) that affect the Park Road crossing (and lengthens crossing times for trains 
shorter than Project trains) would not occur for Project trains. 
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2.7.88 Letter D88 – Responses to Comments from 
Eileen Heaser 

D88-1 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 
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2.7.89 Letter D89 – Responses to Comments from  
Thirty-Six (36) City of Davis Residents 

D89-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D89-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. As 
discussed on p.2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded ( p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.16 

D89-3 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties 
and higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, 
flash point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive 
power. 

D89-4 See Response A17-3 regarding the City’s issuance of a Revised DEIR in response to 
this comment about the effect on the Capitol Corridor passenger trains and similar 
requests. The DEIR analyzed potential cumulative impacts (see Section 5.4 of the 
DEIR), using a combination of a plan-based approach and a list-based approach. From 
a plan-based perspective, a technical analyst for each resource area considered the 
Project in light of its consistency or conflict with the assumptions and projections of the 
City of Benicia General Plan and other applicable planning documents identified in 
Section 5.4.1. From a list-based perspective, Project impacts were analyzed in 

                                                      
16  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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combination with the impacts of other Valero Benicia Refinery projects, other crude by 
rail projects in California, and other local refinery and pipeline projects.  

D89-5 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D89-6 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D89-7 Receipt of submitted materials acknowledged, these materials have been included in 
the formal Project file. Please see Response D59-1 for comments regarding the 
potential hazards and impacts from transporting crude oil by rail within seismically 
active areas of California and elsewhere. 

D89-8 The commenter references signatures of supporters of the comment letter. The 
comment is acknowledged. 
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2.7.90 Letter D90 – Responses to Comments from 
Stephen Fass 

D90-1 See Response D59-1 for comments enquiring about the potential hazards and impacts 
from transporting crude oil by rail within seismically active areas of California and 
elsewhere. 

D90-2 Regarding train speed, U.S. Department of Transportation regulations issued in 
May 2015 restricts all high-hazard flammable trains (HHFTs) to 50 miles per hour 
(mph) in all areas and restricts certain HHFTs to 40 mph in high-threat urban areas. See 
Table 4.7-4 on p.2-80 of the Revised DEIR. 

D90-3 See Response B8-108 regarding seismic risk and potential impacts to people or 
structures from seismic activity. Please see Response D73-18 for a detailed description 
of building codes and standards applicable to the proposed Project and how such 
standards apply to reduce seismic risks, such as from ground shaking. Please see 
Response D59-1 for comments enquiring about the potential hazards and impacts from 
transporting crude oil by rail within seismically active areas of California and 
elsewhere. 

D90-4 Tank cars would be emptied at the Refinery. Accidents involving empty tank cars are 
anticipated to be less severe because the potential for fire or explosion during a 
derailment would be minimal. 

D90-5 Tank cars could conceivably be transported to the Refinery from throughout North 
America. Tank cars used by the Project are expected to be able to withstand weather 
conditions typical of North America. 

D90-6 The commenter requests responses to the above questions. The comment is 
acknowledged. 
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2.7.91 Letter D91 – Responses to Comments from 
Roger Straw 

D91-1 The commenter’s opinion regarding the DEIR is acknowledged.  The commenter’s 
reference to an attached petition from San Francisco Baykeeper is also acknowledged. 

D91-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

2.7-313



2. Responses to Comments on the Draft EIR 

2.7 Response to Individuals Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

D91-3 See Response D91-2, D59-1, and D59-2. 

D91-4 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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2.7.92 Letter D92 – Responses to Comments from 
Charles Davidson 

D92-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D92-2 The Valero Improvement Project (VIP) involved substantial modifications to the 
refinery equipment and increased the refinery’s overall throughput limits. The City 
prepared and adopted an EIR for the VIP project, and the BAAQMD relied on that 
CEQA document in approving air quality permits for the refinery as modified. As 
described in DEIR section 4.1.2.6, this Project would not increase Refinery emissions 
over the emission levels allowed by the Valero Refinery’s existing BAAQMD permits. 
Regarding water supply impacts, Revised DEIR Impact 4.7-6 concludes that train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to water 
supply, and that this impact would be significant and unavoidable. 

D92-3 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 
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2.7.93 Letter D93 – Responses to Comments from 
Jean Jackman 

D93-1 The commenter notes addition of the commenter’s name to a letter regarding concerns 
of Davis residents. The comment is acknowledged. 

D93-2 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D93-3 See Response D59-1 regarding seismic risk and potential impacts to people or 
structures from seismic activity addressed in the DEIR, including the consideration of 
recent seismic activity. 

D93-4 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  
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Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D93-5 See Response D93-4. 

D93-6 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D93-7 The DEIR and the RDEIR evaluate air impacts in areas uprail from the Refinery 
through which crude oil trains. The impact evaluation can be found in DEIR 
Impact 4.1-1b, 4.1-2, and 4.1-3. 

D93-8 The DEIR includes a discussion on sensitive receptors (to air pollution) in 
Section 4.1.2.4, and the health effects of ozone and other air pollutants of concern in 
Section 4.1.2.2. 

D93-9 Section 4.1 discusses the air pollution effects of the Project, while Section 4.6 discusses 
the greenhouse gas effects of the Project. These two sections also discuss the 
cumulative effects of the Project. 
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D93-10 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges are discussed on pp.2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).17 Regarding liability, 
see Response D93-6. 

D93-11 The commenter does not support the Project. The comment is acknowledged. 

                                                      
17  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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2.7.94 Letter D94 – Responses to Comments from 
Richard Slizeski 

D94-1 Commenter is correct that the DEIR focuses on the GHG emissions increases resulting 
from rail travel and the decreases in GHG emissions resulting from a reduction in 
marine ship travel. The DEIR does not address the increase in GHG emissions resulting 
from oil extraction in North America nor the decrease in GHG emissions resulting from 
lower oil extraction overseas. 

D94-2 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D94-3 The source of crude was considered in the transportation emissions analysis. However, 
upstream GHG emissions associated with extracting, or no longer extracting, crude oil 
were not included in the analysis. CEQA evaluations do not evaluate upstream GHG 
emissions because these emissions are not recommended to be included by BAAQMD. 
For example, the GHG emissions in the DEIR do not include the increase in upstream 
GHG emissions associated with extracting crude in North America, nor do they include 
the decrease in extraction-related GHG emissions associated with no longer extracting 
crude oil currently delivered by marine vessel. 
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2.7.95 Letter D95 – Responses to Comments from Toby Krein 

D95-1 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D95-2 See Response A11-16.  

D95-3 See Response D95-1. 
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D95-4 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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2.7.96 Letter D96 – Responses to Comments from 
Donnell Rubay 

D96-1 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges are discussed on pp.2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).18 

                                                      
18  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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2.7.97 Letter D97 – Responses to Comments from 
Valerie Durbin 

D97-1 The commenter lists general concerns regarding traffic, noise, and vibration impacts 
but does not list specific questions related to the adequacy of the Draft EIR. The 
comment is acknowledged. 

D97-2 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D97-3 Implementation of the Project would allow Valero to access crude oil in North America 
that is inaccessible by marine vessel. 
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2.7.98 Letter D98 – Responses to Comments from Sue Kibbe 

D98-1 ESA is under contract with the City of Benicia to assist the City in evaluating potential 
environmental impacts of the Project in accordance with CEQA (Pub. Res. Code 
§21165(a)) and thereby provide decision-makers with the environmental information 
they will need when deciding whether to approve the Project. As is standard practice, 
Valero pays for the cost of the consultants. The consultants, however, are directed and 
managed by the City. 

D98-2 See Response C1-22 regarding determination of an 8.3-minute duration when the Park 
Road crossing would be blocked by a Project train traveling 5 mph. See Response B8-
114 regarding the fact that siding of tank cars (switching operations) that affect the 
Park Road crossing (and lengthens crossing times for trains shorter than Project trains) 
would not occur for Project trains. 

D98-3 See Response B8-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the scheduling of arrivals and departures of Project 
trains to and from the Refinery.  

D98-4 Peak-hour level of service is a description of conditions (delays) experienced by 
motorists over the course of one hour. At the Park Road crossing, motorists experience 
no delay when there is no train crossing, so when there is a train crossing at some point 
during an hour (e.g., the Project train’s 8.3-minute duration), the total delay over the 
course of the hour is 500 seconds (8.3 minutes), i.e., no delay during the 51.7 minutes 
with no crossing, and 500 seconds of delay when the Project train is crossing. 
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2.7.99 Letter D99 – Responses to Comments from 
Kathy Kerridge 

D99-1 Valero’s history of air quality violations was not considered in looking at the air 
emissions that the Project would generate. 

D99-2 Oil derived from tar sands, also known as bituminous sands, is similar in composition 
to other crude oil. Its delivery to the Refinery does not require the importation of tar 
sand and would not affect local birds differently from other types of oil. Generally, oil 
extraction can be done by several means including surface mining or steam extraction. 
An analysis of the bird species in areas where oil extraction occurs, as requested by the 
commenter, is beyond the scope of the analysis provided in this EIR. While both State 
and federal laws protect active migratory birds’ nests, non-breeding migratory bird 
movement and foraging areas are not specifically protected by State or federal statutes. 
Potential impacts to migratory birds and endangered species are addressed in the DEIR, 
Revised DEIR, and these responses to comments. 

D99-3 See Responses B8-108 and D59-2 regarding seismic risk and potential impacts to people 
or structures from seismic activity. Impacts related to public and worker health and safety 
are addressed in Section 4.7 ( p. 4.7-1 et seq.) of the DEIR and in Section 2.12.6 (p. 2-89 
et seq.) of the Revised DEIR, including requirements for emergency response planning. 

D99-4 The effect on the performance of passenger trains as a result of the Project is discussed 
in Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis determined that 
the impact would be less than significant. Effect on traffic uprail is discussed in 
Impact 4.11-6 on pp. 2-138 and 2-139 of the Revised DEIR. The analysis determined 
that the impact would be less than significant. 
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2.7.100 Letter D100 – Responses to Comments from  
Craig B. Snider 

D100-1 The commenter does not support the Project. The comment is acknowledged. 

D100-2 See Impact 4.7-4 (p. 2-106 et seq.) of the Revised DEIR for updated analysis of 
potential effects of an upset or accident in the vicinity of the Refinery. The revised 
analysis also determined that the impact would be less than significant.  

D100-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D100-4 See Response D100-3. 

D100-5 See Response D100-3. 

D100-6 New regulations were issued by the U.S. Department of Transportation in May 2015. 
See pp. 2-79 through 2-81 of the Revised DEIR. 

D100-7 See Response D100-6. 

D100-8 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 
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2.7.101 Letter D101 – Responses to Comments from 
Rodney Robinson 

D101-1 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D101-2 Regarding federal regulations, new requirements were issued by the U.S. Department 
of Transportation in May 2015. See pp. 2-79 through 2-81 of the Revised DEIR. 
Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges are discussed on pp. 2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).19 

D101-3 An average loaded tank car weighs approximately 132 tons (Revised DEIR p. 2-49). As 
stated on p. 2-64, the main line track along the three Project routes has an allowable 
gross weight rating of 315,000 pounds per car. 

D101-4 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D101-5 There is a wide range of crude available in North America that could be accessed by 
the Project, see Table 3-1 on p. 3-23 of the DEIR. The EIR’s consequence modeling 
and analysis evaluated a multi-component crude with properties based on a Bakken 
type crude, which has comparatively lighter properties and higher volatility than other 
types. As a result, the modeling and resulting risk and consequences analyses are very 
conservative for the types of crudes that would be delivered to the Refinery. See 
Revised DEIR Appendix F, pp. 39-41, for more information about the crude properties 

                                                      
19  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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relied upon in the analysis, including gravity, flash point, vapor pressure, light ends, 
burn rate, flame temperature, and flame emissive power. 

D101-6 See Response D101-5. Regarding volatility, see Response D63-4. 

D101-7 See Response D77-19. 

D101-8 The City issued a Revised DEIR in response this and similar requests. See Revised 
DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes 
the direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. 

D101-9 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D101-10 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D101-11 See Response D101-10. 

D101-12 See Response D101-10. 

D101-13 See Response D101-1. 
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D101-14 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D101-15 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 
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2.7.102 Letter D102 – Responses to Comments from 
Ed Ruszel 

D102-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D102-2 As stated in the DEIR Impact 4.1-1b, the Project would allow Valero to receive up to 
70,000 barrels of crude oil per day by rail, thereby replacing the same amount by marine 
vessel. Using an average vessel capacity of 350,000 barrels, the Project would eliminate 
approximately 73 vessel trips per year (70,000 barrels/day x 365 days/350,000 barrels per 
marine vessel). It is not necessary to know the specific amount of crude delivered for 
each ship visit, as the average amount per vessel can be used for this calculation. 

D102-3 See Response B8-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the number and size of trains, and the scheduling of 
arrivals and departures of Project trains to and from the Refinery. 

D102-4 The TIA was a resource, but not the only source, used for the DEIR, and the DEIR 
acknowledges the preemption consideration. 

D102-5 See Response D75-1 regarding data/information collected on different days. See 
Response D57-2 regarding potential Project impacts during the peak vehicle traffic 
hours. 

D102-6 Although the City acknowledges the commenter’s interest in this document, the 
comment does not address any concern or issue related to the adequacy of the Draft 
EIR.  

D102-7 See Response D82-3 regarding emergency vehicle access for more than the Park Road 
crossing. 
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2.7.103 Letter D103 – Responses to Comments from 
Mary Susan Gast 

D103-1 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the Draft EIR, analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border.  

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City has not proposed or analyzed mitigation 
measures that cannot legally be imposed. 

D103-2 The commenter does not support the Project. The comment is acknowledged. 
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2.7.104 Letter D104 – Responses to Comments from 
Karen Jacques 

D104-1 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D104-2 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges are discussed on pp. 2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
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on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).20 

 The City cannot regulate UPRR’s rail operations; any such attempt would be 
preempted by federal law, which proscribes any mitigation measure that would have 
the effect of managing or governing rail operations. Regarding train speed, U.S. 
Department of Transportation regulations issued in May 2015 restricts all high-hazard 
flammable trains (HHFTs) to 50 miles per hour (mph) in all areas and restricts certain 
HHFTs to 40 mph in high-threat urban areas. See Table 4.7-4 on p. 2-80 of the Revised 
DEIR. 

D104-3 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties 
and higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, 
flash point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive 
power. 

D104-4 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D104-5 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D104-6 The City issued a Revised DEIR in response this and similar requests. See Revised 
DEIR Section 2.5.1, describing the expanded geographic scope of analysis, and 
Revised DEIR Chapter 2, Revisions to the Draft EIR, which analyzes and summarizes 
the direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. 

                                                      
20  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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D104-7 The City issued a Revised DEIR in response this and similar requests that the geographic 
scope of review be expanded. As explained in Revised DEIR Section 2.5.1, the City 
supplemented the DEIR’s environmental analysis to consider the potential effects of the 
Project regardless of whether they could occur within the Refinery boundary, between the 
Refinery and the Roseville Yard, between the Roseville Yard and the State border, via a 
southern route within California, or beyond the State line to the Project-related crude oil’s 
point of origin. Revised DEIR Chapter 2, Revisions to the Draft EIR, analyzes and 
summarizes the direct, indirect, and cumulative effects of the Project that could occur 
between the Refinery and the State border. For example, Revised DEIR Section 2.12, 
analyzes potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality.  

D104-8 The air quality impacts of transporting crude oil by rail are analyzed in DEIR 
Impact 4.1-1b. Based on the Refinery’s unique configuration, permit conditions, and 
operational constraints, Valero must blend crudes to a narrow range of weight and 
sulfur content before they can be processed into marketable products. This Project 
would not alter any processing equipment at the Refinery, which means that the crude 
blends to be processed must still fall within the same narrow weight and sulfur content 
ranges.  

D104-9 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D104-10 The DEIR evaluates the GHG emissions associated with the Project. DEIR Table 4.6-5 
shows the net GHG emissions occurring within California because of this Project. 
Table 4.6-7 shows examples of GHG emissions that would occur worldwide with this 
Project. As shown in Table 4.6-5, the Project would increase GHG emissions within 
California, but those increases would be below BAAQMD’s thresholds. Worldwide, 
however, the Project would reduce GHG emissions. 

D104-11 As noted in the responses above, the City issued a Revised DEIR for the reasons 
described in Response D104-1 and D104-7. 
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2.7.105 Letter D105 – Responses to Comments from 
Roger Straw 

D105-1 This comment does not address any concern or issue related to the adequacy of the 
Draft EIR. The comment is acknowledged. 

D105-2 The analysis evaluates the Project’s emissions using a number of sources that include 
BAAQMD, the U.S. Environmental Protection Agency, and the California Air 
Resources Board.  
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2.7.106 Letter D106 – Responses to Comments from 
Roger Straw 

D106-1 Receipt of the attached article is acknowledged. 
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2.7.107 Letter D107 – Responses to Comments from 
Laurie Litman 

D107-1 The commenter states the risk analysis presented in the DEIR is inadequate without 
listing specific concerns. The comment is acknowledged. 

D107-2 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D107-3 As explained in Revised DEIR Section 2.5.1, the City supplemented the DEIR’s 
environmental analysis to consider the potential effects of the Project regardless of 
whether they could occur within the Refinery boundary, between the Refinery and the 
Roseville Yard, between the Roseville Yard and the State border, via a southern route 
within California, or beyond the State line to the Project-related crude oil’s point of 
origin. 

 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised its discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
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reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D107-4 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014, which 
“requires all oil producers in North Dakota install and utilize oil-conditioning 
equipment to significantly reduce the vapor pressure of all Bakken crude oil beginning 
April 1, 2015” (NDIC, 2015).1 

 The February 21, 2014 agreement between the U.S. Department of Transportation 
(USDOT) and the Association of American Railroads (which includes UPRR as a 
member) required that no later than July 1, 2014 railroads were to use the Rail Corridor 
Risk Management System to aid in the determination of the safest and most secure rail 
routes for trains with 20 or more cars of crude oil (Revised DEIR p. 2-77). This 
requirement was included in the USDOT regulations issued in May 2015 (p. 2-80). 

 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.2 

 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges are discussed on pp. 2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 

                                                      
1  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
2  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).3 

D107-5 See Response D107-3. 

D107-6 As noted in Response D107-3, the City issued a Revised DEIR that refines and updates 
the prior analysis to consider areas uprail from those considered in the DEIR and to 
provide a quantitative risk analysis of the Project. Implementation of this change in 
approach also resulted in the identification of a new significant unavoidable impact. As 
analyzed in Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 concludes 
that train derailments and unloading accidents that lead to hazardous materials spills, 
fires, and explosions could result in substantial adverse secondary effects, including to 
water supplies, and that this impact would be significant and unavoidable. 

D107-7 The commenter is correct that the GHG estimates for the Project do not include the 
increase in GHG emissions from extracting crude oil in North American or the 
decrease in GHG emissions from not extracting crude oil overseas. The GHG analysis 
evaluates the direct emissions of transportation crude oil to the Refinery for processing. 
Since no changes or modifications are proposed for the Refinery, its emissions will not 
exceed currently permitted levels. 

D107-8 The goals of AB32 are specific to California. The BAAQMD has set specific CEQA 
GHG significance thresholds based on AB32’s goals. DEIR Table 4.6-5 shows that the 
Project will increase GHG emissions in California, but the net increase will be below 
BAAQMD’s significance threshold of 10,000 metric tons CO2e per year. 

D107-9 The commenter’s statement that the No Action (“No Project” in the DEIR) involves not 
doing the Project is correct. As described on DEIR p.6-7, air emissions (both criteria 
and greenhouse gases) would be higher because there would be no reduction from 
elimination of up to 82 percent of marine vessel trips annually. 

D107-10 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.4 

                                                      
3  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 

4  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 
[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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D107-11 See Response D107-2. The EIR’s consequence modeling and analysis evaluated a 
multi-component crude with properties based on a Bakken type crude, which has 
comparatively lighter properties and higher volatility than other types. As a result, the 
modeling and resulting risk and consequences analyses are very conservative for the 
types of crudes that would be delivered to the Refinery. See Revised DEIR 
Appendix F, pp. 39-41, for more information about the crude properties relied upon in 
the analysis, including gravity, flash point, vapor pressure, light ends, burn rate, flame 
temperature, and flame emissive power. 

D107-12 See Response D107-2. 

D107-13 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D107-14 See Response D107-3. 

D107-15 As mentioned in the Response to Comment D107-7, the GHG section analyzes the 
direct GHG emissions of the Project, but does not estimate secondary or indirect effects 
and consequently does not represent a lifecycle analysis. 
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2.7.108 Letter D108 – Responses to Comments from 
Cara Bateman 

D108-1 In response to other comments on the DEIR, Appendix F was revised, updated, and 
clarified to evaluate risk associated with an upset or accident condition between the 
Refinery and the State border via each of the three most likely routes. This updated risk 
information was further considered as part of the quantitative risk analysis of the 
Project Revised DEIR Appendix F (the updated risk report is an exhibit to the 
quantitative risk analysis). The presence of the communities, cities, and counties along 
these routes was considered regardless of whether the specific places are called out by 
name. As indicated in Revised DEIR Section 2.12 (which analyzes potential impacts 
relating to hazards and hazardous materials, including train derailments and unloading 
accidents that lead to hazardous materials spills, fires, and explosions) the 
consequences of a spill, upset, or accident could be significant regardless of how likely 
it is to occur. 
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2.7.109 Letter D109 – Responses to Comments from 
Hadieh Elias 

D109-1 The commenter provides an introduction to comments provided below. No response 
necessary. 

D109-2  Please see Response B8-108 and D59-2 regarding seismic risk and potential impacts to 
people or structures from seismic activity. Please see Response B8-108, D32-18 and 
D32-19 for comments relating to the California Building Code and other regulations 
relating to project design and seismic concerns and safety. Significant seismic issues 
identified in the DEIR and mitigation measures required to reduce such issues to a less-
than-significant level are comprehensively disclosed and described in Section 4.5.5 
(p. 4.5-14 et seq.). As described under Impact 4.5-3, geotechnical investigations 
conducted at the Project site identified the potential for secondary ground failure 
(lateral spreading and vertical displacement) during seismic ground shaking. As a result 
of such evaluations of seismic risk (including the potential for spills associated with rail 
car tipping), Mitigation Measures 4.5-1 and 4.5-2 are required as part of the Project to 
reduce impacts relating to liquefaction and other seismic-related ground failure, such as 
lateral and vertical soil displacement, to a less-than-significant level. Specifically, 
Mitigation Measure 4.5-1, in part, requires that the Refinery, in its design of the 
railroad Project element located in areas identified as underlain by liquefiable or 
problematic soils, shall design for total seismic lateral displacements of 8 inches to 
39 inches. Railroad ties and slabs shall be analyzed to evaluate the effect of up to a 
6 inch wide horizontal ground separation and all recommendations to overcome such 
horizontal ground separation provided by the licensed geotechnical engineer 
incorporated into the final Project design. Also, a differential settlement of 2 inches 
across the gage width shall be analyzed to evaluate rail car tipping potential and all 
recommendations provided by the licensed geotechnical engineer incorporated into the 
final Project design. Finally, all geotechnical design related to the Project shall comply 
with seismic design requirements of CBC. Such specific quantified and defined 
assessment and mitigation requirements and criteria that have implication for design of 
the Project are included in the DEIR and, as such, are available for and subject to 
public review and comment under the requirements of CEQA. 

D109-3 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
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response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D109-4 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D109-5 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 
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2.7.110 Letter D110 – Responses to Comments from 
Barbara Hopkins 

D110-1 The commenter expresses concerns with the Project that are described in subsequent 
comments. Responses to those comments are provided below. 

D110-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 
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D110-3 See Response D110-2. 

D110-4 See Response D110-2. 

D110-5 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. 

D110-6 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D110-7 See Response D110-2. 
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2.7.111 Letter D111 – Responses to Comments from 
Brian Harkins 

D111-1 The commenter expresses support for the Project. The comment is acknowledged. 

D111-2 The tables included in the DEIR are those required to identify the Project’s GHG 
emissions. 

D111-3 The commenter is correct that the Project would result in a substantial reduction in 
GHG emissions when evaluated on a worldwide basis and when considering just direct 
GHG emissions. 

D111-4 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 
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2.7.112 Letter D112 – Responses to Comments from 
Roger Straw 

D112-1 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D112-2 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D112-3 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D112-4 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D112-5 The text of Mitigation Measure 4.11-4 is consistent with the context of the measure, 
i.e., the required actions would be put in-place if the Project were approved. The 
Mitigation Monitoring and Reporting Program for the Project will establish timing, 
responsibility and reporting requirements for all mitigation measures to ensure proper 
implementation to mitigate impacts. 
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2.7.113 Letter D113 – Responses to Comments from 
Terri Vacek 

D113-1 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 
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2.7.114 Letter D114 – Responses to Comments from 
Shoshanna Wechsler 

D114-1 As mentioned in the Response to Comment D107-7, the GHG section analyzes the 
direct GHG emissions of the Project, but does not estimate secondary or indirect effects 
and consequently does not represent a lifecycle analysis. 

D114-2 See Response D114-1. 
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2.7.115 Letter D115 – Responses to Comments from 
Alan Miller 

D115-1 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D115-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
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impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D115-3 See Response D115-2. 

D115-4 See Response D115-2. 

D115-5 See Response D115-2. The February 21, 2014 agreement between the U.S. Department 
of Transportation (USDOT) and the Association of American Railroads (which 
includes Union Pacific as a member) required that no later than July 1, 2014 railroads 
were to use the Rail Corridor Risk Management System to aid in the determination of 
the safest and most secure rail routes for trains with 20 or more cars of crude oil (see 
Revised DEIR p. 2-77). This requirement was included in the USDOT regulations 
issued in May 2015 (see p. 2-80).  

D115-6 Assuming this alternative is feasible, it does not appear that it would eliminate the 
significant and unavoidable Project impacts. 

D115-7 Assuming this alternative is feasible, it does not appear that it would eliminate the 
significant and unavoidable Project impacts. 

D115-8 The commenter does not support the Project. The comment is acknowledged. 
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2.7.116 Letter D116 – Responses to Comments from 
Myra Nissen 

D116-1 The commenter does not support the Project. The comment is acknowledged. 

D116-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. Implementation of this 
change in approach also resulted in the identification of a new significant unavoidable 
impact. As analyzed in Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 
concludes that train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions could result in substantial adverse secondary 
effects, including to waterways, and that this impact would be significant and 
unavoidable. 

D116-3 As described in the DEIR, queues of vehicles during Project-caused temporary closure 
of Park Road at the train crossing could extend onto the I-680 northbound off-ramp, but 
would not extend onto the freeway itself. 

D116-4 According to Chief Jim Lydon of the Benicia Fire Department, the department has 
received training regarding both crude oil fires and incidents involving rail 
transportation. See the July 10, 2014 comment meeting on the DEIR (Transcript, 
pp. 120-124; Final EIR Section 2.9.1) and the September 29, 2015 comment meeting 
on the Revised DEIR (Transcript, p. 67; Final EIR Section 3.9.1). In addition, Chief Joe 
Bateman, Fire Chief of the Valero Benicia Refinery, spoke extensively of Valero’s 
capabilities and emergency response plans at the July 10, 2014 comment meeting on 
the DEIR (Transcript, pp. 132-135; Final EIR Section 2.9.1) and the September 29, 
2015 comment meeting on the Revised DEIR (Transcript, pp. 118-119; Final EIR 
Section 3.9.1). 

D116-5 The commenter does not support the Project. The comment is acknowledged. 
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2.7.117 Letter D117 – Responses to Comments from 
Giovanna Sensi-Isolani 

D117-1 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges is discussed on pp. 2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).5 

D117-2 Regarding traffic effects in the vicinity of the Refinery resulting from the Project, the 
DEIR concluded that impacts would be less than significant. 

D117-3 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D117-4 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D117-5 The commenter is correct that the Project would result in a net decrease in criteria 
pollutant emissions within the San Francisco Bay Area Air Basin. The Project would 
not change the amount of crude oil processed by Valero and does not address the 
products that would be produced by the Refinery nor where those products would be 
shipped to because of the speculative nature of such an analysis. 

D117-6 The commenter requests that uprail communities should be notified of the Project. 
Uprail communities were notified of the availability of the Revised DEIR via press 
releases to newspapers along the rail route from Benicia to Roseville and the 
surrounding area. In addition, the Notice of Preparation (NOP) was sent to government 
agencies along possible Project rail routes throughout California. Recipients included 
95 State and federal agencies, 201 county and city governments, and 96 school 
districts. See Response L44-2.  

                                                      
5  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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D117-7 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D117-8 This comment does not address any specific concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 
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2.7.118 Letter D118 – Responses to Comments from 
Susan Vogt 

D118-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D118-2 As explained in Revised DEIR Section 2.5.1, the City supplemented the DEIR’s 
environmental analysis to consider the potential effects of the Project regardless of 
whether they could occur within the Refinery boundary, between the Refinery and the 
Roseville Yard, between the Roseville Yard and the State border, via a southern route 
within California, or beyond the State line to the Project-related crude oil’s point of 
origin. Revised DEIR Chapter 2, Revisions to the DEIR, analyzes and summarizes the 
direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality.  

D118-3  In response to this and similar comments, the report provided in DEIR Appendix F was 
revised, updated, and clarified to evaluate risk associated with an upset or accident 
condition between the Refinery and the State border via each of the three most likely 
routes. This updated risk information was further considered as part of the quantitative 
risk analysis of the Project Revised DEIR Appendix F (the updated risk report is an 
exhibit to the quantitative risk analysis). The presence of the communities, cities, and 
counties along these routes was considered regardless of whether the specific places are 
called out by name. As indicated in Revised DEIR Section 2.12 (which analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions) the consequences of a spill, upset, or accident could be significant 
regardless of how likely it is to occur. 

D118-4 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D118-5 See Response D118-3. 

D118-6 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
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into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App. 4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City declines to propose or analyze mitigation 
measures that cannot legally be imposed. 

See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 
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2.7.119 Letter D119 – Responses to Comments from  
Jan Cox Golovich 

D119-1 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk 
analysis of the Project. See Revised DEIR Section 2.12 regarding Hazards and 
Hazardous Materials, and Revised DEIR Appendix F. 

D119-2 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D119-3 As noted in Response D119-1, the City issued a Revised DEIR that provides a 
quantitative risk analysis of the Project. In shifting from a qualitative analysis to a 
quantitative one, the City exercised it discretion in determining an appropriate standard 
of significance by choosing to use public safety thresholds that were adopted by Santa 
Barbara County in August 1999 and that since have been used by several other State 
and local agencies. This change in the approach to analysis relative to the DEIR is 
explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
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Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D119-4  See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D119-5 See Response D119-3. 

D119-6 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D119-7 Air quality violations were not included as part of the Project air analysis. The Project 
would not result in a significant increase in air emissions. As shown in Table 4.1-5, the 
Project would reduce criteria pollutant emissions within the San Francisco Bay Area 
Air Basin. Health risk impacts are analyzed in Impact 4.1-3 and listed in Table 4.1-9.  

The commenter claims that the DEIR inaccurately measures emissions from shipped oil 
compared to emissions from rail because it only measures emissions from a portion of 
the rail line and not the entire route. The DEIR correctly compares criteria pollutants 
from both the rail line and marine emissions occurring within the BAAQMD (see 
Table 4.1-5). This is the approach recommended by the BAAQMD. The Revised DEIR 
also evaluates criteria pollutant emissions uprail from the Refinery within several air 
districts. The analysis compares the locomotive emissions occurring within each air 
district to each district’s significance thresholds (see Revised DEIR Impact 4.1-5).  

The use of different crude slates would not increase Refinery emissions because the 
Refinery would still be subject to the same air permitting requirements that limit 
criteria pollutant emissions. See DEIR Appendix K for a more in depth discussion of 
crude slates and air emissions. 

D119-8 The commenter is correct that the City is not preempted by the Interstate Commerce 
Commission Termination Act (ICCTA) in its application of CEQA to Valero’s on-site 
activities, including construction and operation of the proposed unloading rack and 
related equipment. See Revised DEIR Appendix G, Preemption of CEQA by the 
ICCTA. The ICCTA does preempt the City’s ability to mitigate impacts from rail 
operations. 

D119-9 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
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reduce the significance of potential impacts. As analyzed in Revised DEIR 
Section 2.12, Impact 4.7-2 now concludes that Project would result in a significant 
unavoidable impact relating to reasonably foreseeable upset and accident conditions 
involving the release of hazardous materials into the environment; the DEIR had 
concluded that this impact would be less than significant. The Revised DEIR also 
identified a new significant unavoidable impact. Impact 4.7-6 concludes that train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to Biological 
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality, 
and that this impact would be significant and unavoidable. 

D119-10 See Response D119-1 for a detailed discussion of the potential for earthquake-induced 
damage (including rail lines becoming severed directly by fault rupture and rail lines 
becoming displaced or buried by landslides, rock falls, liquefaction and embankment 
settlement) to railroad system infrastructure in any seismically active area along any of 
the routes identified for potential use. Please see Response B8-108 and D59-2 
regarding seismic risk and potential impacts to people or structures from seismic 
activity. An earthquake fault map is provided as Figure 4.5-1 (p. 4.5-3) of the DEIR. 
Impacts relating to health and safety are addressed in Section 4.7 (p. 4.7-1 et seq.) of 
the DEIR and in Section 2.12.6 (p. 2-89 et seq.) of the Revised DEIR. Receipt of 
submitted materials acknowledged, these materials have been included in the formal 
Project file. 

D119-11 The impacts related to extraction of crude oil is beyond the scope of this EIR.  

D119-12 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning 
equipment to significantly reduce the vapor pressure of all Bakken crude oil beginning 
April 1, 2015” (NDIC, 2015).6 

 The City issued a Revised DEIR in response to this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 

                                                      
6  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D119-13 The consistency of the Project with AB32 is evaluated in the DEIR through an analysis 
of the BAAQMD’s 2010 Climate Action Plan (CAP). This CAP was prepared to be 
consistent with AB 32. As described in the DEIR, the Project is consistent with the 
CAP. 

D119-14 The commenter states that the Project is at risk of a terrorist attack but does not provide 
evidence that the transport of crude by rail is subject to higher risk than other industrial 
facilities. 

D119-15 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.7 

  

                                                      
7  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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2.7.120 Letter D120 – Responses to Comments from 
Karen Schlumpp 

D120-1 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk 
analysis of the Project. See Revised DEIR Section 2.12 regarding Hazards and 
Hazardous Materials, and Revised DEIR Appendix F. 

D120-2 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D120-3 Travis Air Force Base is over a mile from the railroad line, and the runway is 
approximately 2.5 miles from the track; therefore, the effects on base operations would 
be minimal. 

D120-4 Details regarding existing and future inspection protocols for rail track, braking and 
mechanical systems of trains, and bridges is discussed on pp. 2-77, 2-79, 2-82, and 
2-92 of the Revised DEIR. In addition, the Federal Railroad Administration announced 
on October 9, 2015 that it will release a Safety Advisory to urge “closer and more 
detailed inspections [of rail track] where defects and flaws are suspected, and stronger 
training for rail inspection vehicle operators” (USDOT, 2015c).8 

 The City is aware of the U.S. Department of Transportation’s May 2014 Emergency 
Order (EO), which requires “each railroad operating trains containing more than 
1,000,000 gallons of Bakken crude oil (approximately 35 tank cars) in a particular state 
to provide the State Emergency Response Commission notification regarding the 
expected movement of such trains through the counties in that state.” (79 Fed. Reg. 
27363). See also USDOT, 2014a9 (“This Order is issued to all railroad carriers that 
transport in a single train in commerce within the United States, 1,000,000 gallons or 
more of UN 1267, Petroleum crude oil, Class 3, sourced from the Bakken shale 
formation in the Williston Basin (Bakken crude oil).”) and USDOT, 2015.10 Valero is 
not a railroad or a railroad carrier, and so is not subject to the Emergency Order. UPRR 
has acknowledged its obligations pursuant to the EO and indicated its intention to 
comply (UPRR 2014).11 

                                                      
8  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 

9  U.S. Department of Transportation, 2014a. Emergency Restriction/Prohibition Order. Docket No. DOT-OST-2014-
0067. [https://www.transportation.gov/briefing-room/emergency-order]. Posted May 9, 2014. 

10  U.S. Department of Transportation, 2015. Press Release, Federal Railroad Administration to Railroads: Notification 
of Crude Oil Trains to States Must Continue. [https://www.fra.dot.gov/eLib/Details/L16747]. Posted July 22, 2015. 

11  UPRR, 2014. Letter of Timothy J. O’Brien, UPRR Director, Hazardous Materials Management, to Mr. Thomas 
Campbell, California Governor’s Office of Emergency Services, Regarding DOT-OST-2014-0067. 
[http://www.caloes.ca.gov/FireRescueSite/Documents/UP-Letter%20to%20CalOES.pdf].  
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D120-5  As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.12 

D120-6 The commenter’s questions about the adequacy of emergency response capacity and 
planning are beyond the scope of this EIR. As analyzed in Revised DEIR Section 2.12, 
Impact 4.7-2 now concludes that Project would result in a significant unavoidable 
impact relating to reasonably foreseeable upset and accident conditions involving the 
release of hazardous materials into the environment; the DEIR had concluded that this 
impact would be less than significant. The Revised DEIR also identified a new 
significant unavoidable impact. Impact 4.7-6 concludes that train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions could 
result in substantial adverse secondary effects, including to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality, and that this 
impact would be significant and unavoidable. 

D120-7 See Response D120-6. 

D120-8 See Response D120-1. 

  

                                                      
12  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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2.7.121 Letter D121 – Responses to Comments from 
Thomas Schutz 

D121-1 Before a project can be permitted, BAAQMD reviews a project’s potential air 
emissions, including potential emissions of toxic air contaminants and their associated 
health risks. The Project would not result in emission increases that exceed currently 
permitted levels. Consequently, this Project would not increase Refinery specific health 
risks associated with currently permitted operations. 
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2.7.122 Letter D122 – Responses to Comments from 
Claudia Kirkpatrick 

D122-1 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. As 
discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.13 

D122-2  In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

                                                      
13  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D122-3 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D122-4 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D122-5 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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2.7.123 Letter D123 – Responses to Comments from 
Melissa Trace 

D123-1 The commenter’s questions about the adequacy of emergency response capacity and 
planning are beyond the scope of this EIR. As analyzed in Revised DEIR Section 2.12, 
Impact 4.7-2 now concludes that Project would result in a significant unavoidable 
impact relating to reasonably foreseeable upset and accident conditions involving the 
release of hazardous materials into the environment; the DEIR had concluded that this 
impact would be less than significant. The Revised DEIR also identified a new 
significant unavoidable impact. Impact 4.7-6 concludes that train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions could 
result in substantial adverse secondary effects, including to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality, and that this 
impact would be significant and unavoidable. Regarding spills that could occur within 
the Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 and 4.7-4 
(p. 2-106 et seq.) and Revised DEIR Appendix F. 
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2.7.124 Letter D124 – Responses to Comments from 
Linda Lewis 

D124-1 As described on pp.ES-3 and ES-4 of the DEIR, the Project would not involve any 
changes to the existing Refinery operations or process equipment and would not 
increase the amount of crude oil that can be processed at the Refinery. Therefore, no 
relationship exists between the Project and flaring. 

D124-2 In response to this and similar comments, the report provided in DEIR Appendix F was 
revised, updated, and clarified to evaluate risk associated with an upset or accident 
condition between the Refinery and the State border via each of the three most likely 
routes. This updated risk information was further considered as part of the quantitative 
risk analysis of the Project Revised DEIR Appendix F (the updated risk report is an 
exhibit to the quantitative risk analysis). The presence of the communities, cities, and 
counties along these routes was considered regardless of whether the specific places are 
called out by name. As indicated in Revised DEIR Section 2.12 (which analyzes potential 
impacts relating to hazards and hazardous materials, including train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions) the 
consequences of a spill, upset, or accident could be significant regardless of how likely it 
is to occur. As stated on p.12 of Attachment 1 of Appendix F, the nature of risk analysis 
is that even if an event has a low likelihood of occurring, there is no guarantee that it will 
not. For example, even if the estimated probability of an event is one in one-hundred, 
corresponding to an expected interval between occurrences of 100 years, such an event 
could still happen in the near future, and in fact multiple events are possible within that 
time period. 

D124-3 See Responses B8-108, D59-1, and D19-2. 
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2.7.125 Letter D125 – Responses to Comments from 
Milton Kalish 

D125-1 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk 
analysis of the Project. See Revised DEIR Section 2.12 regarding Hazards and 
Hazardous Materials, and Revised DEIR Appendix F. 

D125-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
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Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D125-3 See Response D125-2. 

D125-4 See Response D125-2. 

D125-5 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

D125-6 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D125-7 See Response D125-2. 

D125-8 Many of the recommendations included in this comment are included in new 
regulations issued by the U.S. Department of Transportation in May 2015. See pp. 2-79 
through 2-81 of the Revised DEIR. The DEIR and Revised DEIR evaluated all feasible 
mitigation measures to reduce potential significant impacts to a less-than-significant 
level. “If the lead agency determines that a mitigation measure cannot be legally 
imposed, the measure need not be proposed or analyzed. Instead, the EIR may simply 
reference that fact and briefly explain the reasons underlying the lead agency's 
determination.” (14 Cal. Code Regs. §15126.4(a)(5)). CEQA Guidelines Section 15364 
defines “feasible” as “capable of being accomplished in a successful manner within a 
reasonable period of time, taking into account several factors, including legal, social, 
and policy ones. Mitigation measures that are beyond a lead agency’s powers to impose 
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or enforce are legally infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 
10 Cal.App. 4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City declines to propose or analyze mitigation 
measures that cannot legally be imposed. 

D125-9 See Response D125-6. 

D125-10  The commenter’s statement that the No Action (“No Project” in the DEIR) involves not 
doing the Project is correct. As described on DEIR p.6-7, air emissions (both criteria 
and greenhouse gases) would be higher because there would be no reduction from 
elimination of up to 82 percent of marine vessel trips annually.  

UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 
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2.7.126 Letter D126 – Responses to Comments from 
Bea Reynolds 

D126-1  The commenter does not support the Project and believes the DEIR is inadequate. The 
City issued a Revised DEIR that refines and updates the prior analysis to consider areas 
uprail from those considered in the DEIR and to provide a quantitative risk analysis of 
the Project. See Revised DEIR Section 2.12 regarding Hazards and Hazardous 
Materials, and Revised DEIR Appendix F. 
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2.7.127 Letter D127 – Responses to Comments from 
Karen Berndt 

D127-1 The commenter does not support the Project and believes the DEIR is inadequate. The 
City issued a Revised DEIR that refines and updates the prior analysis to consider areas 
uprail from those considered in the DEIR and to provide a quantitative risk analysis of 
the Project. See Revised DEIR Section 2.12 regarding Hazards and Hazardous 
Materials, and Revised DEIR Appendix F.  

D127-2 The Project analyzed in the Initial Study, which is included as Appendix A of the 
DEIR, is the same as that analyzed in the DEIR and Revised DEIR, with one exception. 
The Project analyzed in the Initial Study included a change in service for existing 
storage Tank 1776 from mogas and diesel to crude oil. That component of the Project 
was eliminated by Valero prior to publication of the DEIR. The approach to the 
analysis does not vary between the environmental documents. 

D127-3 As noted in Response D127-1, the City issued a Revised DEIR that refines and updates 
the prior analysis to consider areas uprail from those considered in the DEIR and to 
provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. 
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2.7.128 Letter D128 – Responses to Comments from 
Paul Reeve 

D128-1 The commenter believes the DEIR is inadequate. The City issued a Revised DEIR that 
refines and updates the prior analysis to consider areas uprail from those considered in 
the DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. 

D128-2  The City issued a Revised DEIR in response this and similar requests. See Revised 
DEIR Chapter 2, Revisions to the DEIR, which analyzes and summarizes the direct, 
indirect, and cumulative effects of the Project that could occur between the Refinery 
and the State border. For example, Revised DEIR Section 2.12, analyzes potential 
impacts relating to hazards and hazardous materials, including train derailments and 
unloading accidents that lead to hazardous materials spills, fires, and explosions and 
resulting substantial adverse secondary effects to Biological Resources, Cultural 
Resources, Geology and Soils, and Hydrology and Water Quality. The Revised DEIR 
findings and analysis would be applicable to Suisun Marsh and would supersede the 
original DEIR. 

D128-3 The commenter lists sections of the DEIR that the commenter feels are inadequate, but 
does not provide specific concerns with those sections. Therefore, no response is 
provided. 

D128-4 The commenter refers to the proposed Project’s emissions, but states that locomotive 
emissions are of most concern. Commenter also states that opportunities for leakage are 
not reassuring. However, commenter makes no specific comments about the DEIR. 

D128-5  The Revised DEIR provides updated analysis of hazard impacts and expands the 
geographic scope of the Project. In regards to the adjacent Jepson Prairie rail line, the 
City cannot regulate UPRR’s rail operations either directly (e.g., by dictating routing, 
timing, or choice of locomotives) or indirectly (e.g., by requiring Valero to pay a 
mitigation fee or purchase emissions offsets). See DEIR Section 3.7, Federal 
Preemption of Railroad Regulation, DEIR Appendix L, Union Pacific Railroad 
Statement re: Preemption, and Revised DEIR Appendix G, Preemption of CEQA by the 
ICCTA, the City cannot regulate  

D128-6 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
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August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D128-7 Implementation of Mitigation Measure 4.11-4 as described on DEIR p. 4.11-12 et seq. 
would reduce potential impacts to less than significant. In addition, see comments from 
Chief Jim Lydon of the Benicia Fire Department at the July 10, 2014 comment meeting 
on the DEIR (Transcript, pp.120-124; Final EIR Section 2.9.1) and the September 29, 
2015 comment meeting on the Revised DEIR (Transcript, p. 67; Final EIR Section 3.9.1). 
In addition, Chief Joe Bateman, Fire Chief of the Valero Benicia Refinery, spoke 
extensively of Valero’s capabilities and emergency response plans at the July 10, 2014 
comment meeting on the DEIR (Transcript, pp.132-135; Final EIR Section 2.9.1) and the 
September 29, 2015 comment meeting on the Revised DEIR (Transcript, pp. 118-119; 
Final EIR Section 3.9.1). 

 According to Chief Jim Lydon of the Benicia Fire Department, the department has 
received training regarding both crude oil fires and incidents involving rail 
transportation. See the July 10, 2014 comment meeting on the DEIR (Transcript, 
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pp. 120-124; Final EIR Section 2.9.1) and the September 29, 2015 comment meeting 
on the Revised DEIR (Transcript, p. 67; Final EIR Section 3.9.1). In addition, Chief Joe 
Bateman, Fire Chief of the Valero Benicia Refinery, spoke extensively of Valero’s 
capabilities and emergency response plans at the July 10, 2014 comment meeting on 
the DEIR (Transcript, pp. 132-135; Final EIR Section 2.9.1) and the September 29, 
2015 comment meeting on the Revised DEIR (Transcript, pp. 118-119; Final EIR 
Section 3.9.1). 

D128-8 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D128-9 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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2.7.129 Letter D129 – Responses to Comments from 
Roger Straw 

D129-1 The commenter presents the assertion from an unidentified expert that the estimation of 
fugitive air emissions during crude oil unloading operations is inaccurate. The 
methodology used to calculate fugitive emissions shown in Table 4.1-5 on DEIR 
p. 4.1-19 is presented in Attachment B-3, Fugitive Component Emissions, of DEIR 
Appendix E.4. Disagreement with the EIR’s methodology or conclusions does not 
establish that the analysis is deficient. Marin Municipal Water District v. KG Land 
California Corporation (1991) 235 Cal.App. 3d 1652, 1663. 

D129-2 See Response D129-1. 

D129-3 See Response D129-1. 

D129-4 See Response D129-1. 

D129-5 See Response D129-1. 

D129-6 See Response D129-1. 
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2.7.130 Letter D130 – Responses to Comments from 
James Egan 

D130-1 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D130-2 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
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be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City declines to propose or analyze mitigation 
measures that cannot legally be imposed. 

D130-3 Many of the recommendations included in this comment are included in new 
regulations issued by the U.S. Department of Transportation in May 2015. See pp. 2-79 
through 2-81 of the Revised DEIR. 

 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.14 

D130-4 See Response D130-1. 

D130-5 See Response B8-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the scheduling of arrivals and departures of Project 
trains to and from the Refinery. 

D130-6 The commenter is correct that the criteria pollutant analysis focuses on changes in 
emissions within the entire San Francisco Bay Area Air Basin. A separate health risk 
assessment was conducted using BAAQMD guidelines. That assessment, described in 

                                                      
14  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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DEIR Impact 4.1-3, shows the worst-case health risks in Benicia and along the railroad 
tracks uprail from the Refinery. 

D130-7 The Project would reduce criteria pollutant emissions within the BAAQMD and would 
not result in significant health effects (DEIR Impact 4.1-3). Consequently, the Project 
meets this BAAQMD goal. 

D130-8 Impact 4.11-1 of the DEIR finds that the Project would not result in significant traffic 
delays at rail crossings. Consequently, the Project would have only negligible effects 
on air emissions associated with motor vehicle idling.  

D130-9 Sensitive receptors are defined by the BAAQMD as individuals that are most 
susceptible to air pollution and typically include infants, young children, and the aged. 
Although the BAAQMD does not consider healthy adults as sensitive to air pollution, 
the health risk analysis includes an evaluation of workers in the analysis. 

D130-10 The comment in the Executive Summary is incorrect. The Project would result in 
higher emissions of GHGs within California as compared to the No Project alternative. 
However, that increase would be less than the significance threshold established by the 
BAAQMD. 
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2.7.131 Letter D131 – Responses to Comments from 
Sacramento Area Residents 

D131-1 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.15 

D131-2 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

                                                      
15  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D131-3 See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

D131-4 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D131-5 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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Responses to Comments from Karen Newton 

D131A-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

Responses to Comments from Martha Pearson 

D131B-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

Responses to Comments from Terry Ermini 

D131C-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

Responses to Comments from Allegra Silverstem 

D131D-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

Responses to Comments from Unidentified 

D131E-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 
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2.7.132 Letter D132 – Responses to Comments from 
San Francisco Baykeeper Online Petition 

D132-1 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D132-2 See Response D132-1. 
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D132-3 The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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2.7.133 Letter D133 – Responses to Comments from 
Michele Rowe-Shields 

D133-1 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

 The City issued a Revised DEIR that refines and updates the prior analysis to consider 
areas uprail from those considered in the DEIR and to provide a quantitative risk 
analysis of the Project. See Revised DEIR Section 2.12 regarding Hazards and 
Hazardous Materials, and Revised DEIR Appendix F. In shifting from a qualitative 
analysis to a quantitative one, the City exercised it discretion in determining an 
appropriate standard of significance by choosing to use public safety thresholds that 
were adopted by Santa Barbara County in August 1999 and that since have been used 
by several other State and local agencies. This change in the approach to analysis 
relative to the DEIR is explained in Revised DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 
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2.7.134 Letter D134 – Responses to Comments from 
Lynne Nittler 

D134-1 This comment does not address any concern or issue related to the adequacy or 
accuracy of the DEIR. The comment is acknowledged. 

D134-2 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

D134-3 In response to this and similar comments, the City issued a Revised DEIR that refines 
and updates the prior analysis to consider areas uprail from those considered in the 
DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
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Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

D134-4 UPRR would be responsible for any necessary rail transport-related cleanup costs. 
Speaking at the Planning Commission’s DEIR comment meeting held September 11, 
2014 (see Transcript, p. 72), Liisa Stark, UPRR’s Director of Public Affairs, stated: 
“We are liable for every product that we move on our railroad for a customer, and we 
take that responsibility, obviously, very, very seriously.” Asked to clarify whether this 
liability includes responsibility “for cleanup costs for any spills and for property 
damage related to any fires or explosions,” she replied (Transcript pp. 74 and 75): 
“…that’s correct. The railroad is responsible for any type of incident that we have; we 
are financially liable for all of that. And that applies to local or state emergency 
response costs that are associated with an incident.… It also deals with all cleanup, as 
well as all mitigation that is required as part of any type of incident. That is all funded 
by the Railroad.” 

D134-5  As shown in Table 4.1-16 on Revised DEIR p. 2-37, the Project would reduce total net 
emissions from the crude oil’s points of origin. This is based on an estimated average 
distance traveled by rail of 1,500 miles and 7,305 miles for marine vessel. 

D134-6 As noted on p. 3-2 of the DEIR and p. 2-20 of the Revised DEIR, the Refinery’s crude 
oil processing rate is limited to an annual average per day (and a daily maximum) by its 
Bay Area Air Quality Management District operating permit. The Project does not 
propose any changes to these limits. Therefore, any Project-related delivery of crude oil 
by train would be offset by a corresponding decrease in crude delivered by marine 
vessel. 25,550,000 barrels is the maximum amount of crude oil that could be delivered 
to the Refinery by train in a year, thus, this represents the maximum amount of crude 
oil delivered by marine vessel that could be displaced by Project-related train delivery. 
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2.7.135 Letter D135 – Responses to Comments from 
Roger Straw 

D135-1 All substantive comments submitted as part of the CEQA process for this Project are 
being considered as part of the decision-making process. Comments and questions 
submitted on the IS/MND were considered in the preparation of that analysis. Data and 
other information about potential significant impacts are considered as part of the EIR 
process whether related comments were submitted during scoping, in comments on the 
DEIR, or in comments on the Revised DEIR. 
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2.8.1 Letter E1 – Responses to Comments from 
Susan Gustofson 

E1-1 The commenter’s support for the Project is acknowledged. 
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2.8.2 Letter E2 – Responses to Comments from Chris Howe 

E2-1 Receipt of the attached letter sent to the Sacramento Area Council of Governments is 
acknowledged.  

E2-2 Receipt of the attached comments made by Philip Daum at the August 14, 2014 public 
meeting is acknowledged. 

E2-3 Receipt of the comment cards presented at the September 11, 2014 public meeting is 
acknowledged. 
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2.8.3 Letter E3 – Responses to Comments from John Flynn 

E3-1 This letter was included in its entirety in Revised DEIR Appendix H, Valero Benicia 
Refinery Statement re: Preemption. Revised DEIR Appendix G discusses the issues 
raised in the letter. 

E3-2 The Revised DEIR concurs with the conclusion that Alternative 2 is subject to federal 
preemption (see Revised DEIR, p. 2-9). 

E3-3 The commenter commends the City for its DEIR and reiterates Valero’s rights under 
federal law. The comment is acknowledged. 

E3-4 This letter from UPRR to the Sacramento Area Council of Governments is included in 
the Final EIR as Comment Letter B4. 
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2.8.4 Letter E4 – Responses to Comments from Diane Sinclair 

E4-1 Receipt of the attached materials is acknowledged. These materials have been included in 
the City’s formal records for this Project and will be considered as part of the decision-
making process.  
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·1· · · Planning Commission Meeting for the City of Benicia

·2· · · · · · · · · · · · ·July 10, 2014

·3· · · · Beginning of DVD audio transcription at 18:49

·4

·5

·6

·7· · · ·COMMISSIONER DEAN:· Next item is an adoption of the

·8· ·agenda, and there's been a slight change that's been

·9· ·proposed.

10· · · · · · Our two main items tonight are two items related

11· ·to the Valero project.· The first was a possible extension

12· ·of the comment period; that was Item A.· And Item B was

13· ·public comments on the Draft EIR.

14· · · · · · It's been proposed that we combine those two

15· ·items and take public comment on both those issues at the

16· ·same time.· So just in the interest of streamlining, we

17· ·imagine people would be -- a lot of the same people would

18· ·be coming up to comment on both items, so this way it

19· ·would be a little more efficient.

20· · · · · · Comment?· Commissioner Young?

21· · · ·COMMISSIONER YOUNG:· It's possible we may be asked to

22· ·take a vote on the question of extending the comment

23· ·period.

24· · · ·COMMISSIONER DEAN:· That's correct.

25· · · ·COMMISSIONER YOUNG:· So that will happen at some point

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 
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·1· ·in this --

·2· · · ·COMMISSIONER DEAN:· Well, the way I see this happening

·3· ·is we would -- staff does its presentation and we then

·4· ·take public comment from the public at large, and at that

·5· ·point they'd comment on the Draft EIR, and on the

·6· ·extension to the comment period that they'd like to see,

·7· ·and then after that, we'd bring it back to the Commission,

·8· ·we'd have a chance to comment on both those items, and

·9· ·then if we take a vote, we take a vote at that point.

10· · · ·COMMISSIONER YOUNG:· Which could be at the end of the

11· ·night?

12· · · ·COMMISSIONER DEAN:· Could be.

13· · · ·COMMISSIONER YOUNG:· My preference would be to take

14· ·the issue of the comments first, see if there's a

15· ·consensus to extend the comment period and then move on.

16· ·But that's just my opinion.

17· · · ·COMMISSIONER DEAN:· Other Commissioners?

18· · · ·COMMISSIONER SMITH:· Would we be extending the public

19· ·comment period after we decided to extend the comment

20· ·period?

21· · · ·COMMISSIONER DEAN:· Yes.· If we extend the comment

22· ·period, it would be with a new date, and people would make

23· ·comments up until that date; if we extended it 30 days, 60

24· ·days, or whatever that was.

25· · · ·MS. YOUNG:· But I mean in a public hearing forum, not
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·1· ·written, but public hearing forum.

·2· · · ·COMMISSIONER DEAN:· No, I think the idea would be for

·3· ·written comments, not for public hearing comments.

·4· · · ·MS. SMITH:· Okay.· I just wanted to make sure, because

·5· ·the question would be, if we extended the time where there

·6· ·was a second public hearing, could people speak twice?

·7· · · ·COMMISSIONER DEAN:· No, I'm thinking we're trying to

·8· ·get through the public comments -- at least we're going to

·9· ·try to get through the comments tonight, the public

10· ·comments, because people made an effort to get here.· And

11· ·then the comment period would be extended for all written

12· ·comments.

13· · · ·MS. SMITH:· All written comments.· Okay.

14· · · ·COMMISSIONER DEAN:· Yes.· Does that make sense?

15· · · · · · Comments from other Commissioners?

16· · · ·COMMISSIONER YOUNG:· In addition to public comments,

17· ·the Commission themselves will probably have questions and

18· ·comments of their own.

19· · · ·COMMISSIONER DEAN:· That's right.

20· · · ·COMMISSIONER YOUNG:· And that will happen after the

21· ·public comment period.

22· · · · · · I think it's possible that those questions may

23· ·extend into later in the evening, and that the Commission

24· ·may be asked or might consider, depending upon the

25· ·circumstances, whether or not the hearing itself should be

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 4
YVer1f

2.9-3



·1· ·continued to a later date.

·2· · · ·COMMISSIONER DEAN:· Well, I think when we get to that

·3· ·point we'll -- we know there are a lot of people that want

·4· ·to speak tonight, and probably the sooner we get to that

·5· ·point to get them speaking, the better.· When we get

·6· ·there, we'll have a discussion about how late we want to

·7· ·go tonight, maybe that's the time, if we want to set a

·8· ·time limit on the evening, okay?

·9· · · · · · Commissioner Cohen-Grossman?

10· · · ·COMMISSIONER COHEN-GROSSMAN:· Yeah, on the question of

11· ·combining the two agenda items, while I support it, I

12· ·really don't want to make any important decisions while

13· ·we're at the wee hours; and two important decisions today,

14· ·are frankly, the one that's obvious, that's on the agenda:

15· ·Consideration of extending the public comment period.· And

16· ·the second one is, at some point the public hearing will

17· ·be closed, and whether that's tonight or not tonight is to

18· ·be determined.· I agree with that.

19· · · ·COMMISSIONER DEAN:· Okay.

20· · · ·COMMISSIONER COHEN-GROSSMAN:· But I would like to have

21· ·maybe a time-certain for this Commission to consider

22· ·what's currently Item A, so that we're not at the --

23· · · ·COMMISSIONER:· Wee hours?

24· · · ·COMMISSIONER COHEN-GROSSMAN:· -- wee hours dealing

25· ·with the consideration of extending the public comment
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·1· ·period.· I want to hear all the public comments, and I

·2· ·think everyone does, but I also think it's important to

·3· ·deal with the consideration of extension issue tonight,

·4· ·regardless --

·5· · · ·COMMISSIONER DEAN:· Oh, regardless, yes.

·6· · · ·COMMISSIONER COHEN-GROSSMAN:· -- if the public hearing

·7· ·is closed or not.

·8· · · ·COMMISSIONER DEAN:· People need to know --

·9· · · ·COMMISSIONER COHEN-GROSSMAN:· Yeah.

10· · · ·COMMISSIONER DEAN:· -- before they leave.

11· · · ·COMMISSIONER COHEN-DEAN:· Yeah.· So I would say, even

12· ·if the public hearing is still going on, at some point

13· ·take a pause, come back to this, make a decision on it,

14· ·and then go back to the public hearing.

15· · · · · · Just a suggestion.

16· · · ·COMMISSIONER DEAN:· Maybe this is a question for the

17· ·City Attorney in terms of procedure.

18· · · ·MS. KAT WELLMAN:· Yes.· The problem is that you're

19· ·going to need to hear the comments, all the comments, that

20· ·the public wants to make on the extension, so that if you

21· ·stop at a certain period of time to make your decision,

22· ·there may be people who want to comment on it who have not

23· ·had an opportunity to do so.

24· · · · · · It's very difficult to try to figure out the best

25· ·way of doing this.· But my recommendation would be that
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·1· ·you set a time for which you want to stop the proceedings

·2· ·and figure out how you're going to proceed from there.

·3· ·Like, if you want things to -- you know, usually we have

·4· ·our meetings end at about 11:00 o'clock.· At that point

·5· ·you see how many people are still interested in making

·6· ·comments, and your decision can be that you need to

·7· ·continue the hearing to a date-certain and hear the rest

·8· ·of the public comments, after which time then you can make

·9· ·your decision; or you can see if there's only a few more

10· ·public comments that need to be made, and then you can

11· ·make your decision at that point in time.

12· · · ·COMMISSIONER DEAN:· Okay.· So do we want to set that

13· ·time now?· Say 11:00 o'clock?· No?

14· · · ·COMMISSIONER YOUNG:· I have another suggestion.· Maybe

15· ·we could just sort of poll the audience, see how many

16· ·people are interested in making comments on the issue of

17· ·extending the public comment period, as opposed to the

18· ·larger question of commenting on the Draft EIR.· That

19· ·might give us a sense of whether or not this will go

20· ·quickly on the comment question, and just deal with it,

21· ·and then open up the rest.

22· · · ·COMMISSIONER DEAN:· Yes?· You had a comment?

23· · · ·MS. MILLION:· Chair, if I may.· While I definitely

24· ·agree with the sentiment, I think that the issue that we

25· ·face here is that we have members of the public all
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·1· ·through City Hall, and so we wouldn't be able to do it by

·2· ·a show of hands, because we have the overflow room and the

·3· ·Commission room; we have people outside on the patio, and

·4· ·we have overflow room in the conference room, and so I

·5· ·don't think that would work for this evening.

·6· · · ·COMMISSIONER DEAN:· Understood.· Thank you.

·7· · · · · · Commissioner Sprague?

·8· · · ·COMMISSIONER SPRAGUE:· You know, we have the public

·9· ·here; I think we should try to accommodate everyone.· Are

10· ·we going to have a time limit for each person speaking?

11· · · ·MS. MILLION:· The standard time limit is five minutes.

12· ·However, typically under the open government rules, if

13· ·there are a large number of speakers, and it's the will of

14· ·the Commission to reduce that time to three minutes, that

15· ·is the purview of the Commission to do that.

16· · · ·COMMISSIONER SPRAGUE:· I don't have any problem

17· ·staying here as long as necessary.· Everybody's here.· But

18· ·can we clarify that this is really our opportunity to hear

19· ·the public; the Commissioners, our questions, we will have

20· ·another opportunity to question regarding this issue?

21· · · ·MS. KAT WELLMAN:· Yes, absolutely.· The purpose -- and

22· ·this is one of the things that we were going to cover.

23· ·The CEQA guidelines do not require a public hearing in

24· ·order to hear public comments, but our Benicia guidelines

25· ·do, and that is the purpose of this hearing is to hear
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·1· ·public comment on the DEIR.

·2· · · ·COMMISSIONER DEAN:· So -- Commissioner Young?

·3· · · ·MS. KAT WELLMAN:· Hopefully I clarified that.· Yes,

·4· ·the Commission will have an opportunity.

·5· · · ·COMMISSIONER YOUNG:· And when would that be?

·6· · · ·MS. KAT WELLMAN:· Well, at any time, the Commission

·7· ·can do what the public does, which is, put your questions

·8· ·in writing, and they will be responded to just like every

·9· ·other member of the public.

10· · · ·COMMISSIONER YOUNG:· But if we want to make our

11· ·questions in an open meeting, what is our opportunity to

12· ·do that?

13· · · ·MS. KAT WELLMAN:· During project approval.· Or when

14· ·you're looking at the Final EIR.· I'm not quite sure what

15· ·you're asking.

16· · · ·COMMISSIONER YOUNG:· Well, there may be a lot of

17· ·questions that come out of the public comments or that the

18· ·Commissioners themselves independently have, and if we are

19· ·prescribed from asking those questions at this time, in a

20· ·public process, to wait for the Final EIR to make our

21· ·comments is a little late.

22· · · · · · I want to be sure that the questions are on the

23· ·record and addressed as part of the Final EIR, not after

24· ·the Final EIR is returned to us.

25· · · ·MS. KAT WELLMAN:· Okay.· The way the process works,
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·1· ·and this works the same for the Commission as it does for

·2· ·the members of the public, is that you review the DEIR and

·3· ·any questions, concerns or comments you make, they're

·4· ·either done publicly at this hearing, or they're done in

·5· ·writing, and they have to be addressed and responded to in

·6· ·the Final EIR.

·7· · · · · · So I'm not sure I'm answering your question, but

·8· ·you wouldn't be making those questions during that time,

·9· ·but they'll actually be laid out and responded to when you

10· ·get back the Final EIR.

11· · · ·COMMISSIONER YOUNG:· But what you're saying is if we

12· ·don't have the opportunity to ask the questions in the

13· ·public hearing, we would have to write them out and submit

14· ·them by the deadline, and wait for the Final EIR to come

15· ·back; is that correct?

16· · · ·MS. KAT WELLMAN:· Yes; as are members of the public

17· ·who are not here tonight.

18· · · ·COMMISSIONER COHEN-GROSSMAN:· Back to the question of

19· ·combining the items or not.

20· · · ·COMMISSIONER DEAN:· Yes?

21· · · ·COMMISSIONER COHEN-GROSSMAN:· I would like to hear

22· ·staff's report on one aspect -- and Staff probably has a

23· ·whole presentation -- but the thing that I don't know is

24· ·what is an "articulated unusual circumstance"?· And that's

25· ·the key to what's currently Item A.
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·1· · · ·COMMISSIONER DEAN:· Okay.· Well, we've already

·2· ·launched into this discussion of whether or not we're

·3· ·going to extend the comment period.· So we have a couple

·4· ·choices here.· One, we can go forward with the agenda as

·5· ·it's written and take all the public comment on the first

·6· ·item and make our determination, and then go on to the

·7· ·comment section of the DEIR.· Or, we can merge -- we can

·8· ·just merge the two items and say we're going to pause at a

·9· ·certain point, and take up the question of the

10· ·continuation.

11· · · ·COMMISSIONER OAKES:· Make a motion.

12· · · ·COMMISSIONER DEAN:· Commissioner Oakes makes a motion.

13· · · ·COMMISSIONER OAKES:· I motion that we approve the

14· ·agenda as written.

15· · · ·COMMISSIONER YOUNG:· Second.

16· · · ·COMMISSIONER DEAN:· Any discussion?· Okay.

17· · · · · · Call the roll.

18· · · ·MS. MILLION:· Cohen-Grossman?

19· · · ·COMMISSIONER COHEN-GROSSMAN:· Yes.

20· · · ·MS. MILLION:· Oakes?

21· · · ·COMMISSIONER OAKES:· Yes.

22· · · ·MS. MILLION:· Smith.

23· · · ·COMMISSIONER SMITH:· Yes.

24· · · ·MS. MILLION:· Sprague?

25· · · ·COMMISSIONER SPRAGUE:· Yes.
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·1· · · ·MS. MILLION:· Young?

·2· · · ·COMMISSIONER YOUNG:· Yes.

·3· · · ·MS. MILLION:· Dean?

·4· · · ·COMMISSIONER DEAN:· Yes.

·5· · · · · · This is now the opportunity for public comment.

·6· ·This is for the part of the meeting reserved for people

·7· ·wishing to address the Commission on any matter not on the

·8· ·agenda tonight.· So anybody who would like to address the

·9· ·Commission on a matter not on the agenda, is welcome to

10· ·come forward.

11· · · · · · Do we have anybody who wants to speak to the

12· ·Commission?· I'm seeing no one come forward.

13· · · · · · Okay.· I'm going to close the opportunity for

14· ·public comment.· And just to note, we also have a number

15· ·of written comments that came in.· Items relevant to

16· ·tonight's agenda, specifically the Valero issues, have

17· ·been copied and they're stacked on the table to my right

18· ·and on the side wall.· If anybody's interested in what

19· ·those written communications were, you can get a copy over

20· ·there.

21· · · · · · Consent Calendar.· We have two items on the

22· ·Consent Calendar.· Approval of the minutes from the June

23· ·meeting, and an adjustment to the Planning Commission

24· ·Meeting schedule for the August meeting.

25· · · · · · So I'd like to pull the minutes.· I have a
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·1· ·revision to the minutes, and that revision is on Page 5,

·2· ·under C, Planning Commission Work Priorities.· There's a

·3· ·statement that says "No public comment."· I'd just like to

·4· ·change that, say, "Public comment was open, there were no

·5· ·speakers"; otherwise, it sounds like we didn't take public

·6· ·comment on that item.

·7· · · · · · I didn't have any other revisions.

·8· · · · · · Any other Commissioners have any other revisions?

·9· ·No?

10· · · · · · Do I hear a motion on the --

11· · · ·COMMISSIONER YOUNG:· So move.

12· · · ·COMMISSIONER DEAN:· Move to adopt?

13· · · ·COMMISSIONER YOUNG:· Move to adopt the --

14· · · ·COMMISSIONER OAKES:· Second.

15· · · ·COMMISSIONER DEAN:· Seconded by Commissioner Oakes.

16· · · · · · Roll call, please.

17· · · ·MS. MILLION:· Cohen-Grossman?

18· · · ·COMMISSIONER COHEN-GROSSMAN:· Yes.

19· · · ·MS. MILLION:· Oakes?

20· · · ·COMMISSIONER OAKES:· Yes.

21· · · ·MS. MILLION:· Smith.

22· · · ·COMMISSIONER SMITH:· Yes.

23· · · ·MS. MILLION:· Sprague?

24· · · ·COMMISSIONER SPRAGUE:· Yes.

25· · · ·MS. MILLION:· Young?
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·1· · · ·COMMISSIONER YOUNG:· Yes.

·2· · · ·MS. MILLION:· Chair Dean?

·3· · · ·COMMISSIONER DEAN:· Yes.

·4· · · · · · That leaves one item on the Consent Calendar,

·5· ·which is the new date for the August meeting.

·6· · · ·COMMISSIONER YOUNG:· Move to approve.

·7· · · ·UNIDENTIFIED SPEAKER:· Second.

·8· · · ·COMMISSIONER DEAN:· Go ahead, vote, please.

·9· · · ·MS. MILLION:· Cohen-Grossman?

10· · · ·COMMISSIONER COHEN-GROSSMAN:· Yes.

11· · · ·MS. MILLION:· Oakes?

12· · · ·COMMISSIONER OAKES:· Yes.

13· · · ·MS. MILLION:· Smith.

14· · · ·COMMISSIONER SMITH:· Yes.

15· · · ·MS. MILLION:· Sprague?

16· · · ·COMMISSIONER SPRAGUE:· Yes.

17· · · ·MS. MILLION:· Young?

18· · · ·COMMISSIONER YOUNG:· Yes.

19· · · ·MS. MILLION:· Chair Dean?

20· · · ·COMMISSIONER DEAN:· Yes.

21· · · · · · Okay.· Now to our main agenda items for the

22· ·evening.· Item A, consideration of extending the public

23· ·comment period on the Draft Environmental Impact Report

24· ·for the Valero Crude-By-Rail Project.

25· · · ·MS. KAT WELLMAN:· Chair, I'm just going to have a very

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 14
YVer1f

2.9-8



·1· ·short presentation on this.

·2· · · ·COMMISSIONER DEAN:· Okay.

·3· · · ·MS. KAT WELLMAN:· Okay.· Under the CEQA guidelines and

·4· ·also under our own Benicia CEQA guidelines, the public

·5· ·comment period is generally only 30 to 45 days.· 45 days

·6· ·is the minimum that -- the DEIR has also sent to the State

·7· ·Clearinghouse, which in this particular case it was.

·8· · · · · · Staff felt that the 45 days was adequate.· It's

·9· ·my understanding that the Commission -- that the public

10· ·has sent in a number -- the public -- the Commission has

11· ·received a number of requests to extend the public comment

12· ·period.

13· · · · · · The rule is that it should not be extended longer

14· ·than 60 days except in unusual circumstances, and that was

15· ·the question that we got from Commissioner Grossman:· What

16· ·are unusual circumstances?· Well, there is no real set

17· ·rule or case law on this.· It is up to the discretion of

18· ·the agency.· However, if you were to extend it beyond the

19· ·60 days, you would need to articulate good reasons to do

20· ·so.· And the findings might be a little difficult to do so

21· ·in this case, for a couple of reasons that I want you to

22· ·consider.

23· · · · · · One is that this project was first introduced a

24· ·year ago, in the form of a mitigated negative declaration,

25· ·and it dealt with some of the same or similar issues.
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·1· · · · · · The second thing to take into consideration, is

·2· ·that there was a Valero VIP EIR, that was way more complex

·3· ·than the document that's before you tonight, that we're

·4· ·hearing public comment on, and that was actually only a

·5· ·45-day public review period.

·6· · · · · · I think that it's very possible to justify going

·7· ·to the 60 days, based on the requests that you've

·8· ·received, but I do think that you do need to make

·9· ·findings, specific findings, if you want to go beyond that

10· ·period of time.

11· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

12· · · · · · So questions from the Commission to staff on this

13· ·item?

14· · · · · · Okay.· If there's no questions, we'll go directly

15· ·to the public portion of the meeting.· Open the public

16· ·hearing on this item.

17· · · · · · I have a number of cards of people who said they

18· ·specifically wanted to speak on this Item 5A.· There's a

19· ·lot of cards that just say "Item 5," but they don't

20· ·actually have a number.

21· · · · · · I have a number of cards with the "A" item on

22· ·them, I'm going to call those first.· And then anybody who

23· ·wants to speak after that is welcome to come up.

24· · · · · · And I understand we have some people in the side

25· ·room, so we'll give people plenty of time to come up.
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·1· · · · · · The first speaker is Jeff Gerragos or Garrigues,

·2· ·G-A-R-R-I-G-U-E-S.

·3· · · · · · And next speaker would be Sam Scrutchins,

·4· ·S-C-R-U-T-C-H-I-O-N-S or Scrutchins.

·5· · · · · · I apologize for any names I'm butchering in the

·6· ·process here.

·7· · · · · · Pat Toth-Smith.

·8· · · · · · Kathryn Black.

·9· · · · · · Jane Koski.

10· · · · · · Hi.· Step right up.· Introduce yourself.

11· · · ·UNIDENTIFIED SPEAKER:· Microphone, please.

12· · · ·UNIDENTIFIED SPEAKER:· There I go.· I didn't think I'd

13· ·be first.· There I am.

14· · · · · · Basically, I'm a Benicia resident and I'm very

15· ·concerned about safety issues with the crude-by-rail.· I'm

16· ·concerned about air pollution and traffic issues.· I have

17· ·gone through this and have just gone into one area, one

18· ·section, and it has taken me almost two weeks to do that.

19· ·So I really need more time to be able to go over each area

20· ·specifically.· I'm not a lawyer.· I'm just a nurse and

21· ·also a writer and photographer.· So for me, it's very

22· ·complicated for me to go through your legal-speak, and for

23· ·me to understand each thing.· So I do need more time, and

24· ·I'm asking you as a Benicia homeowner and resident for the

25· ·time I need.
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·1· · · ·COMMISSIONER DEAN:· Okay.

·2· · · ·UNIDENTIFIED SPEAKER:· And I want 90 days.· Thank you.

·3· · · ·COMMISSIONER DEAN:· 90 days.· Okay.

·4· · · · · · Other speakers?

·5· · · ·MS. MILLION:· Excuse me, Chair?· Chair Dean?· I did

·6· ·want to remind the Commission and members of the public

·7· ·that we have set up sort of a staging area.· If your name

·8· ·is called and you're in the cue to speak, in the back,

·9· ·there's a cone, and it kind of keeps people out of the

10· ·aisleway.

11· · · · · · As the Chair did, he called about five, seven

12· ·names, so we want to give people the opportunity to come

13· ·from the other rooms and line up.· And so if you are

14· ·coming from another room or if you're in this room, if you

15· ·could just please stand by the orange cone in the back and

16· ·then come up, we would really appreciate it.· Thank you.

17· · · ·COMMISSIONER DEAN:· Okay.· Thanks for that reminder.

18· · · ·MS. BLACK:· My name is Kathryn Black.· I'm a Benicia

19· ·resident.· I'm with Communities for a Better Environment,

20· ·The Sunflower Alliance, but today I'm here on behalf of

21· ·the Benicians for a Safe and Healthy Community.

22· · · · · · I've done some calculations on CEQA.· I've gone

23· ·through CEQA pretty heavily.· And CEQA was written in the

24· ·1970s.· In CEQA today, it says that DEIRs should be no

25· ·more than 300 pages.· With that in mind, if you take the
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·1· ·amount of the minimum time period allowed for public

·2· ·comment, that's 30 days.· So if you extrapolate that out

·3· ·and you have 30 days and you divide -- I'm sorry, if you

·4· ·had 200 pages and divide that by 30 days, that gives you

·5· ·6.6 pages per day, that is what CEQA was allowing us to do

·6· ·then.

·7· · · · · · This DEIR is over 1450 pages.· If you take those

·8· ·same amount of pages, 6.6 per day, and you divide them

·9· ·into over 1450 pages, that would allow for 219.7 days.

10· · · · · · That is what the intent of the law was under

11· ·CEQA.· Please allow 90 days.

12· · · ·COMMISSIONER DEAN:· Could you state your name again,

13· ·please.

14· · · ·MS. BLACK:· Kathryn Black.

15· · · ·COMMISSIONER DEAN:· Thank you.

16· · · · · · Next speaker, please.

17· · · ·MR. SCRUTCHINS:· My name is Sam Scrutchins.· I've been

18· ·a Benicia resident for practically four decades.· In my

19· ·haste, when I got here and found this room full, I

20· ·misstated the issue that I wish to talk on; it's actually

21· ·Item B, not A.· And I would appreciate it if I could get

22· ·re-called for that later in the day.

23· · · ·COMMISSIONER DEAN:· Sure, I'll pull your card back

24· ·out.

25· · · · · · Next speaker, please.
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·1· · · ·MR. GARRIGUES:· Hello.· My name is Jeff Garrigues,

·2· ·resident of Benicia.· And I would like to request an

·3· ·extension of the EIR review period.· I believe that the

·4· ·issue for considering an extension is unusual

·5· ·circumstances, so I'd like to submit the following:· First

·6· ·of all, the timing of the review period being during the

·7· ·popular time for summer vacations, and the 4th of July

·8· ·Holiday, and of course World Cup Soccer.

·9· · · · · · You know, there's a substantial amount of

10· ·information in the EIR that needs to be reviewed, both in

11· ·the settings and the analysis and the appendices.· I'm

12· ·going to disagree with the comment made by the attorney

13· ·here, respectfully.· EIRs are intended to provide

14· ·substantially more analysis than what you typically find

15· ·in the initial study.· And I think that is important to

16· ·allow for more time.

17· · · · · · Another unusual circumstance regarding the

18· ·project is the actual geographic scope, the extent.· There

19· ·are issues.· Indeed, I saw on the website attached to the

20· ·public hearing -- or to the memo for this meeting, this

21· ·item here, that the City of Davis, and I think the

22· ·Sacramento area, council of governments had requested a

23· ·time extension as well.· I'm sure they have reason to do

24· ·so and responsibilities to serve their constituents as

25· ·well.
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·1· · · · · · Please consider that request.· I do think it's

·2· ·warranted in this case.· Thank you.

·3· · · ·COMMISSIONER DEAN:· Thank you.

·4· · · · · · Next speaker.· I have Jane Koski.· Jim Lambden.

·5· ·Kathy Kerridge.· Michelle Rowe-Shields.· Constance

·6· ·Beutel -- Beutel.

·7· · · ·MS. KOSKI:· Thank you for this opportunity to speak to

·8· ·you all today.

·9· · · · · · I too have found it difficult to make my way

10· ·through this DEIR.· However, on the first page, I find

11· ·that there's good reason to extend this to 90 days.

12· · · · · · First, on the DEIR, first page, says there's not

13· ·any indication there would be -- I'm paraphrasing -- any

14· ·accident or derailment within 110 years, or something to

15· ·that effect.· Personally, I know from searching on the web

16· ·and other newscasts, that there have been at least 12

17· ·major ones in the United States alone in the last year.

18· · · · · · I am speaking on the issue of the environment,

19· ·the wildlife and the general health and safety of our

20· ·community.

21· · · · · · In that first statement, I find that there could

22· ·be considerable problems if that is the case, that no

23· ·provisions are made for the extent of where there might be

24· ·a spill, in which I have seen the problems that have

25· ·happened with such spills and deaths of fish -- enormous
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·1· ·amount of death of fish out there on the Benicia

·2· ·waterfront.· And who knows where that came from.· I never

·3· ·found any other information than it was a release from a

·4· ·fire and coker unit from Benicia's Valero.

·5· · · · · · So please allow the 60-day extension so people

·6· ·like myself and others can be much more better informed,

·7· ·and I hope you, too, can also be better informed on what

·8· ·would be in this DEIR to be able to protect, not just our

·9· ·streams and waters, our environment, but the people that

10· ·work there.· I'm a union member.· I want to make sure

11· ·everything is in place for their safety on that job.

12· · · · · · I appreciate this time.· Thank you very much.

13· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

14· · · ·COMMISSIONER YOUNG:· I've got a question.

15· · · ·COMMISSIONER DEAN:· Yeah?

16· · · ·COMMISSIONER YOUNG:· Ma'am?· Ma'am?

17· · · ·COMMISSIONER DEAN:· Commissioner has a question.

18· · · ·COMMISSIONER YOUNG:· Did I hear you say you wanted a

19· ·60-day extension from the --

20· · · ·MS. KOSKI:· Minimum.· Minimum 60.· I would prefer if

21· ·it was more like 120.· But I understand that, you know,

22· ·you have a time frame you've got to work in.· 90 days

23· ·would be a really, really great idea, really good idea to

24· ·extend it to, so that we can have an even better-informed

25· ·public.
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·1· · · ·COMMISSIONER YOUNG:· Right now it's at 45 days.· So

·2· ·you're suggesting an additional 15 or 30 or 45?

·3· · · ·MS. KOSKI:· Yeah, so 45 I believe is going to be very

·4· ·difficult for people to really get an informed decision on

·5· ·this and public input.· Thank you.

·6· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·7· · · · · · Next speaker.

·8· · · ·UNIDENTIFIED SPEAKER:· I don't think the speaker gave

·9· ·her name.· Maybe I missed it.

10· · · ·COMMISSIONER DEAN:· I'm sorry.· Can we have the name

11· ·of that last speaker, please.· Sorry to keep calling you

12· ·back.

13· · · ·MS. KOSKI:· Jane Koski.· I'm a Benician resident as

14· ·well.

15· · · ·COMMISSIONER DEAN:· All right.· Thank you.

16· · · ·MR. LAMBDEN:· Good evening, members of the Commission.

17· ·I am James Lambden.· I live at 350 St. Catherine Square.

18· ·I was at the last meeting where I requested an extension

19· ·of time.· I'll confess that I'm a lawyer, and I will

20· ·confess that I have considerable CEQA experience, but I am

21· ·not here to speak as a lawyer or as anyone other than a

22· ·citizen of Benicia.

23· · · · · · I have been asked by Benicians For a Safe and

24· ·Healthy Community to request the extension, and it's my

25· ·intention to give you the answer to your question of what
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·1· ·findings do you need to make in order to extend the time.

·2· · · · · · We are making a record tonight, as I told you

·3· ·last time, and this is the record not only that will be

·4· ·reviewed by the City Council, when it looks at your

·5· ·work -- presumably it will -- but also by every

·6· ·administrative body and court up the line that reviews

·7· ·what we do here tonight.· The first question they will

·8· ·ask, when they make their review of your work, is whether

·9· ·or not due process was observed, and whether or not there

10· ·was a full and fair period of comment.

11· · · · · · Ms. Wellman is correct that there is no case law

12· ·that says exactly what that time period is.· The answer to

13· ·the question of reasonableness and fairness, ultimately if

14· ·there is no answer in the cases or in the statutes, is

15· ·decided by a judge sometime, about what was fair, and it

16· ·will be done on the basis of this record.

17· · · · · · I believe that you will not make any error by

18· ·extending the time.· And I have reviewed the cases at

19· ·great length.· The only error that you can make is by not

20· ·extending the time, or by not giving sufficient time.· And

21· ·the reason that 45 days is not sufficient under the

22· ·present circumstances is very clear.· This is not a usual

23· ·project.· This is a very unusual project indeed.

24· · · · · · I want to be clear that what we're asking for is

25· ·time for a sufficient review that will help you in doing
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·1· ·your work and will help the entire City in understanding

·2· ·what's being proposed.

·3· · · · · · CEQA represents democracy at it's very best.· And

·4· ·I was tempted to start by asking for a round of applause

·5· ·for the fact that we're here doing this.· Around the

·6· ·world, people dream of having this possibility.· A law

·7· ·that says you have to be listened to by the government

·8· ·when you make your comments on something that's being done

·9· ·in your community.· It's a wonderful thing and I'm very

10· ·proud to be part of it tonight.

11· · · · · · What we want to do is to make sure that when you

12· ·make your decision as part of the government, you're fully

13· ·informed and that you have a report that is factually

14· ·correct, substantively full -- full in its disclosure of

15· ·what's going on, appropriate in its scope in containing

16· ·all the information that's necessary to make a decision,

17· ·and that it meets the minimum standards that were

18· ·discussed by Ms. Wellman as to the time period.

19· · · · · · Benicians For a Safe and Healthy Community

20· ·intends to produce the best and fullest written comment

21· ·that it can, and we have several people working on it with

22· ·us, but frankly we're outgunned by the idea that the

23· ·Applicant has had almost a year to prepare this report --

24· ·probably longer if you've consider how long it's been

25· ·under consideration -- and that what they have produced is
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·1· ·quite complex.

·2· · · · · · In my prior work, I examined a lot of EIRs, and

·3· ·this one is unusual, and I'll give you these reasons which

·4· ·you can make part of your findings.· It's a very complex

·5· ·document that was created over a long time period, that's

·6· ·sort of pieced together.· It's complicated in its content.

·7· ·A formula was mentioned by an earlier commentator that is

·8· ·rather mind-boggling in trying to figure out exactly how

·9· ·long occurs between derailments.· You can spend several

10· ·hours just staring at that formula to figure out why it's

11· ·111 years that we have to wait for a derailment.

12· · · · · · This report encompasses multiple industries,

13· ·including petroleum, rail and maritime.· We're at a

14· ·confluence of several different things going on here.· All

15· ·heavy, heavy industries.· It impacts residences and

16· ·businesses throughout the City.· It has particular impact

17· ·on the industrial park, which is the engine that drives

18· ·the City.· The Applicant is a very large business, but

19· ·it's only a fraction of the entire business park.

20· · · · · · This project impacts multiple communities

21· ·throughout California, all the way up the rail line.· Many

22· ·of them are here tonight, I believe, to comment.

23· · · · · · It addresses multiple specialty areas:· Wildlife,

24· ·water, hazardous waste, gas emissions.· The list goes on.

25· · · · · · It addresses complex cumulative information.· It
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·1· ·analyzes projects in terms of what will happen in the

·2· ·future, not fully I might point out.· And it incorporates

·3· ·multiple other related projects.

·4· · · ·COMMISSIONER DEAN:· Sir, I'm going to have to ask you

·5· ·to wrap up, you're running out of time.

·6· · · ·MR. LAMBDEN:· The quality of the input to this draft

·7· ·is crucial to the decision that the City will make.· And

·8· ·the information that we will be able to supply you with a

·9· ·longer time period will be crucial to your decision that

10· ·may effect Benicia for -- will effect Benicia for decades

11· ·to come.· And given the opportunity, we can supply you

12· ·with that information.· We've already run a couple of

13· ·workshops, which we hoped were neutral.

14· · · ·COMMISSIONER DEAN:· Sir, I'm going to have to ask you

15· ·to wrap up so we can go to the next speaker.

16· · · ·MR. LAMBDEN:· I'll just finish up by saying, you're

17· ·not constrained to 45 days, 30 days, except for the

18· ·minimums.· You're only constrained to what is fair and

19· ·what seems to be fair.

20· · · · · · So if you take the time periods involved and

21· ·analogize it to dividing a cake, we're getting a very

22· ·small slice of the cake and that is just not fair, and

23· ·everybody can understand that.

24· · · · · · Thank you for your time.

25· · · ·COMMISSIONER DEAN:· Thank you.
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·1· · · ·MR. LAMBDEN:· If you have any questions, I'll be happy

·2· ·to answer them.

·3· · · ·COMMISSIONER DEAN:· I see none.

·4· · · · · · I'd like to remind the audience that we -- this

·5· ·is a public meeting.· If you could hold your applause.· If

·6· ·you agree with a speaker, you can raise your hand.· People

·7· ·on the Commission will take note of when you are in

·8· ·agreement with a speaker, rather than applauding or

·9· ·yelling or speaking out.· We'd appreciate it if everybody

10· ·would get the chance to speak uninterrupted, and please

11· ·give some consideration to all of our speakers.

12· · · · · · Did staff have a --

13· · · ·MS. MILLION:· I did, and that was actually one of my

14· ·points.· I wanted to thank everybody for being so

15· ·respectful this evening and competent will carry through.

16· · · · · · And to the Chair's point, yes, we do want to

17· ·reduce any of the nonsilent participation.· So if you

18· ·could show your support by raising your hand, that would

19· ·be really, really helpful.

20· · · · · · For those who were present at the scoping meeting

21· ·for the Draft EIR, we had a great, successful,

22· ·professional meeting, and that was really because the

23· ·community was so proactive in the way that they showed

24· ·their support through the raise of hands.· So, really

25· ·appreciate that.
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·1· · · · · · One other note I wanted to make.· Clearly, on

·2· ·Item 5A, which we are, we are allowing the five minutes.

·3· ·The Commission may want to consider, due to the number of

·4· ·speakers, three minutes for the next item, but you'll have

·5· ·to make that call at that time.

·6· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·7· · · · · · And I'm a little remiss.· We started the public

·8· ·hearing.· Typically we read some of the ground rules.· I'm

·9· ·going to quickly go through that before we go to the next

10· ·speaker, so if you'd just stand by for a second.

11· · · · · · Rules of conduct here this evening.· Each speaker

12· ·has a maximum of five minutes for public comment.· If

13· ·others have already expressed your opinion, you may simply

14· ·indicate that you agree with the previous speaker.· You

15· ·don't need necessarily to repeat the issue or the talk.

16· · · · · · Speakers are requested not to make personal

17· ·attacks on Commission members, staff or members of the

18· ·public, or make comments which are slanderous or which may

19· ·invade an individual's personal privacy.

20· · · · · · In order to facilitate the process and ensure

21· ·fairness, we request that there be no clapping, cheering

22· ·or booing.· Instead, if you agree with a speaker, we would

23· ·ask you to raise your hand so the Commission knows you're

24· ·in agreement with the statements being made.· That's what

25· ·our Ms. Million just referred to.
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·1· · · · · · So with that, we'll continue.

·2· · · ·MS. KERRIDGE:· Kathy Kerridge, resident of Benicia for

·3· ·28 years.

·4· · · · · · I would like to agree with what Mr. Lambden said.

·5· ·We need more time.· I would like to ask for at least 90

·6· ·days.· When I was here before asking for that, I had

·7· ·figured out how many pages per day I was going to have to

·8· ·read.· I didn't bring that with me tonight.· But you can

·9· ·see, I've made a little headway.· I haven't even attacked

10· ·the CV in the back, which I really need to look at.

11· · · · · · I'm about to head off for two weeks where I'll be

12· ·spending time with my elderly parents helping them in

13· ·their home.

14· · · · · · I don't know when I'm going to have time to do

15· ·this if you don't give an extension.· This is the time for

16· ·the people in this community to be able to read and absorb

17· ·and digest this.· It's not an easy document.· It's not a

18· ·little light evening reading.· In order for us to do this

19· ·in good conscience, in order for us to do it completely,

20· ·we need to have more time.· The fact that it falls during

21· ·summer, during 4th of July weekend, at a time when people

22· ·are taking vacations, I think compounds the necessity for

23· ·additional time.

24· · · · · · I'm also incredibly concerned.· We do have

25· ·several people from uprail communities here tonight, but I
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·1· ·wonder, do the people in Truckee know that this is maybe

·2· ·going through their community?· Do all the other people in

·3· ·all the towns and all the rail towns, all the rail

·4· ·communities in California, do they realize the importance

·5· ·of what is happening here in Benicia?· Have they been

·6· ·notified?· Have they had time to look at this?· I don't

·7· ·know.· Did the City notify every uprail community?· I

·8· ·don't think so.

·9· · · · · · So I think that also adds to the additional need

10· ·for there to be additional time to review the DEIR.· And

11· ·again, I'd ask for 90 days.· Thank you very much.

12· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

13· · · · · · Next speakers:· Michelle Rowe-Shields.· Constance

14· ·Buetel.· Rick Stierwalt.· Ethan Buckner.· David Jenkins.

15· · · ·UNIDENTIFIED SPEAKER:· Hi.· I'm a Benicia resident and

16· ·I concur with all the arguments that have been put forward

17· ·and I do request a 90-day extension.· Thank you.

18· · · ·COMMISSIONER DEAN:· Thank you.

19· · · ·MS. BEUTEL:· Good evening.· Constance Buetel, 1501

20· ·Shannon Court, a Benicia resident for 25 years.· I also

21· ·advocate for at least a 60-day extension.· We stand at the

22· ·hinge of history.· This may seem in some minds a very

23· ·small decision being made, but I would argue that it is a

24· ·very significant one being made by our community and

25· ·communities throughout California and across the nation.
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·1· ·Time given to its consideration is important.· Thank you.

·2· · · ·COMMISSIONER DEAN:· Thank you.

·3· · · ·UNIDENTIFIED SPEAKER:· Can I ask the last speaker a

·4· ·question.

·5· · · ·COMMISSIONER DEAN:· Oh, question for the last speaker,

·6· ·please.

·7· · · ·UNIDENTIFIED SPEAKER:· I just wanted to clarify what

·8· ·you're requesting.· I think you said a 60-day --

·9· · · ·MS. BEUTEL:· 60 days.

10· · · ·UNIDENTIFIED SPEAKER:· Extension?· In addition to the

11· ·45?

12· · · ·MS. BEUTEL:· No, no, 60 days.

13· · · ·UNIDENTIFIED SPEAKER:· Okay.· Thank you.

14· · · ·COMMISSIONER DEAN:· Hi.· Good evening.

15· · · ·MR. BUCKNER:· Hi there.· My name is Ethan Buckner.

16· ·There are about 47 sunflowers scattered throughout the

17· ·audience, each one representing one of the dead in

18· ·Lac-Megantic.· Given the gravity of the potential risks

19· ·posed to communities by oil-by-rail, it is absolutely

20· ·critical that people in this community have the time that

21· ·they need to understand the EIR.· It's a tremendously long

22· ·document.

23· · · · · · In addition, we're also very concerned that

24· ·uprail communities have not been properly notified of the

25· ·risks and of this project and haven't had the time to
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·1· ·comment.

·2· · · · · · We did just some analysis based on the Department

·3· ·of Transportation's buffer -- proposed buffer zones for

·4· ·oil-by-rail accidents, both for spills and fires and have

·5· ·found just in Sacramento alone 280,000 people live in a

·6· ·directly impacted vicinity of the rail lines that would be

·7· ·utilized to bring oil into Benicia through this proposal.

·8· · · · · · So what's at stake here is pretty tremendous, and

·9· ·I hope you all understand that and echo the request made

10· ·earlier for a 90-day extension of the public comment

11· ·period.· Thank you.

12· · · ·COMMISSIONER DEAN:· Thank you.

13· · · · · · Next speaker.

14· · · ·MR. STIERWALT:· Hi.· I'm Rick Stierwalt.· I'm a member

15· ·here of Benicia.· I've lived in town 28 years.

16· · · · · · The number of spills of crude-by-rail across

17· ·America is frightening, and we just can't allow Benicia to

18· ·be the next victim.· The number of accidents or spills,

19· ·according to Pipeline and Hazardous Material Safety

20· ·Administration is 158 in three years.· That's between 2010

21· ·and 2013.· That's over one a week.· That's before

22· ·crude-by-rail will probably increase 15-fold within the

23· ·next 10 years.· It's taking off across America.· The

24· ·industry accepts this, but I don't.

25· · · · · · The safety issue is not at issue against Valero
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·1· ·specifically, but against the industry in general.· Too

·2· ·many spills, too often.· And we're not talking about

·3· ·spilled milk.· We're talking about a highly flammable

·4· ·substance that is carried in over a million gallons at a

·5· ·time, twice a day, over a long distance with a very high

·6· ·rate of spills.

·7· · · · · · I have lived in Benicia for 28 years, and like

·8· ·all of you, care deeply about the well-being of our

·9· ·community.· If a spill happens, fires rage, deaths occur,

10· ·haz-mat material is spread everywhere, home values plummet

11· ·and the town suffers at the expense of corporate profits.

12· ·Is the Valero Board willing to say that an accident will

13· ·never happen?· No.

14· · · · · · So, the citizens have no guarantee that a spill

15· ·won't happen.· To me the question is not a matter of if,

16· ·but when a spill will happen, because we have -- there's 2

17· ·million gallons of train, time two trains a day, for what,

18· ·20 years.

19· · · · · · The Bakken crude is very crude.· It's dirty, it's

20· ·flammable, and the spill-rate is very high right now and

21· ·it continues.

22· · · · · · What is an acceptable rate of risk?· Risk happens

23· ·among all cultures and among all industries.

24· · · · · · If there were a hundred cars a month, I would say

25· ·fine.· If Valero was an industry which had a spill a
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·1· ·decade by rail, I would say fine.· If the crude were

·2· ·transported by pipe from Cordelia to Benicia, I would say

·3· ·fine.

·4· · · · · · There is currently a trucking firm which takes

·5· ·the crude from the rail cars around Sacramento and

·6· ·transports them by truck.· Yes, this is more expensive,

·7· ·but a spill of 20,000 gallons is far less than a spill of

·8· ·a million gallons.· I would say fine.

·9· · · · · · Another option that I would encourage is to have

10· ·a pilot engine.· You could have a pilot engine that's

11· ·about three or four miles ahead of the haz-mat crude oil

12· ·that comes in million gallons at a time.· If something

13· ·like this were possible, I would say fine.

14· · · · · · This is a great -- to me, would be a great way to

15· ·avert a giant misshapen.

16· · · · · · The main question here, what is more important,

17· ·personal safety or corporate profit?· And what is the cost

18· ·of that personal safety?

19· · · · · · Then let's talk about the Sacramento Amtrak

20· ·station.· Right now by 20th and I, Valero plans to run

21· ·right near it twice a day, every day, with a million

22· ·gallons of crude oil each time.· This Amtrak station is

23· ·right now preparing for a new major transportation hub,

24· ·including the new high-speed rail running right next to

25· ·the station.· It's actually underneath.· It's over a
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·1· ·half-billion dollar project.· This includes light rail and

·2· ·buses at the transportation hub.

·3· · · · · · Now, let me get this straight.· You want to

·4· ·transport a million gallons of highly volatile oil twice

·5· ·daily, moving through hundreds of moving people in our

·6· ·state's capital's transportation hub, when the industry of

·7· ·fire explosion can happen once a week?· What's wrong with

·8· ·this picture?

·9· · · · · · So Amy Million and the Planning Commission must

10· ·make their decisions bearing in mind the critically high

11· ·risk of an accident eventually happening, especially

12· ·considering the unacceptable high rate of spills --

13· · · ·COMMISSIONER DEAN:· Sir, you've run your time.

14· · · ·MR. STIERWALT:· Okay.· Just one last sentence.

15· · · · · · All I want to say, I would push for an extension

16· ·of time of 30 days.· 2000 pages is far too many pages to

17· ·be read for such a high-risk problem that we have in this

18· ·town.· Thanks a million.

19· · · ·COMMISSIONER DEAN:· Thank you.

20· · · · · · Next speakers:· I have cards for David Jenkins.

21· ·Damien Luzzo.· Dan Broadwater.· And James McDonald.· I

22· ·don't have any cards beyond that.

23· · · · · · And we could probably go a little faster if I

24· ·could ask the speakers to focus their comments on

25· ·extension of the time period.
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·1· · · ·MR. JENKINS:· Surely.· My name is David Jenkins.· I

·2· ·have a business in the industrial park.· I own property in

·3· ·the industrial park, so via that, I'm a citizen of

·4· ·Benicia.· I'm here to speak on behalf of the citizens here

·5· ·and myself as well.

·6· · · · · · I would like to ask that you do give us an

·7· ·additional 60 days to review this EIR.· It is quite

·8· ·voluminous, and it is very difficult to understand.· I'm

·9· ·an engineer by profession, and I've spent a great deal of

10· ·time of listening and reading these types of things, and

11· ·this is a very difficult one to understand.· There are

12· ·very many different opinions in it.· I would in fact ask

13· ·you give us some additional time to review this, to

14· ·understand it, to digest it, so that we can be prepared

15· ·more effectively to either oppose or agree with this.

16· · · · · · Personally, I would like to tell you that I

17· ·oppose the project for many different reasons, most of

18· ·those include the environmental hazards that exist around

19· ·this; fire potential.· The backup of the freeway, which

20· ·will be absolutely horrendous at the Park Avenue area.

21· · · · · · We've already saw a number of these type of

22· ·instances take place where the freeways backed up way

23· ·beyond the on-ramp position.· I think it's quite

24· ·dangerous.· I think we must give this some very careful

25· ·consideration.
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·1· · · · · · I appeal to you as the Commission to consider

·2· ·this carefully.· You have a moral responsibility to this

·3· ·community.· You have the ability and you also have the

·4· ·right to deny it, if it's so within the means of the

·5· ·Commission.

·6· · · · · · I ask you to carefully consider your answer in

·7· ·this position.· Thank you for your time.· Good evening.

·8· · · ·COMMISSIONER DEAN:· Thank you, sir.

·9· · · · · · Next speaker.

10· · · ·MR. MCDONALD:· Hi.· Good evening.· My name is James

11· ·McDonald.· I live at 274 Pebble Beach Loop.· I got

12· ·involved in justice issues about 12 years ago, being a

13· ·school district trustee at the time.· California Energy

14· ·Commission came to our city and just totally stomped over

15· ·civil rights of our children -- 10,000 children, 1,000

16· ·employees, 20,000 parents, and they said -- and plus we're

17· ·50 percent low income, and a minority, and said it's not

18· ·relevant to the question, and they built their power

19· ·plants.

20· · · · · · I didn't come to know what I know simply by

21· ·sitting down and looking at this environmental report the

22· ·first time.· I had a lot of help.

23· · · · · · The issues I have today, I'm just going to go

24· ·over some of the issues, is about where it acknowledges

25· ·their intent to use discriminary (sic) federal laws, and
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·1· ·Benicians of California say since (sic) their civil

·2· ·rights.

·3· · · · · · There needs to be a change of agencies, since you

·4· ·have no authority to act, according to Valero.

·5· · · · · · State Constitutional 10th Amendment Rights, I

·6· ·discuss that.

·7· · · · · · There's a clear misrepresentation of CEQA, an

·8· ·attempt to deny meaningful citizen involvement.

·9· · · · · · The Transportation Analysis infers that past

10· ·injustices justifies continued injustices.· The sound

11· ·study again, infers past injustices justifies continued

12· ·injustices.

13· · · · · · Applicant postulates air sampling in Vallejo is

14· ·the same as Benicia, is totally impossible based on the

15· ·own testimony of the Applicant.

16· · · · · · Lead agency is required by CEQA to provide

17· ·alternatives for discussion.· Okay.· The alternatives that

18· ·were provided were automatically dismissed by the

19· ·Applicant saying that there's no way they are feasible.

20· ·You must have feasible alternatives.· So the EIR must have

21· ·feasible alternatives and be recirculated completely.

22· · · · · · Let's see, let's continue on.· Cost is no object.

23· · · · · · City of Benicia can adopt its own definitions of

24· ·"significant" under CEQA.

25· · · · · · Insignificant findings.· Environment may be
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·1· ·significant for economic or social effects.

·2· · · · · · Applicant acknowledges that this is a new

·3· ·facility, so they can't grandfather-in anything.· There is

·4· ·no worse-case scenario.

·5· · · · · · Siting and construction concerns.· Applicant says

·6· ·there will be liquefaction during an earthquake, which you

·7· ·could experience -- an 8.3 is the max that you can

·8· ·experience.

·9· · · · · · Applicant acknowledges that you have an extremely

10· ·high-volatile hydrocarbon emissions currently from the

11· ·tanks already existing.· In other words, lightening

12· ·strike, "pff," and there they go.

13· · · · · · Hydrogen, tank fillers, carbon, rail-car

14· ·accidents are common, emission trains running through your

15· ·community.· The (inaudible) industry has known about these

16· ·problems since 1947 or earlier.

17· · · · · · Applicant acknowledges that security at the

18· ·refinery is routinely breached, so you need to do a

19· ·terrorist analysis, employee sabotage (inaudible), which

20· ·is required by state law.· Okay?· Need 24-hour protection

21· ·against terrorism.· Gonna need air fuel detonation.· The

22· ·response firefighters is going to be a little -- a

23· ·little ... this is from the -- I'm from Pittsburg --

24· ·Contra Costa Fire Department says, "All we're going to do

25· ·is a clean-up.· Sorry, guys, there's nothing we can do
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·1· ·about it.· Mutual aid?· Forget it.· It's all just going to

·2· ·be clean-up."· It's in writing, I'll get it.· You'll

·3· ·actually see their testimony.

·4· · · · · · Let's see what else we got.· High-speed rail

·5· ·needed.

·6· · · · · · Okay.· Another page.· One, two, three, four,

·7· ·five, six, seven, eight, nine, ten, eleven, twelve,

·8· ·thirteen, fourteen -- fifteen more problems that I have

·9· ·with this.· I tell you, the average individual here who is

10· ·just seeing this the first time is going to need more time

11· ·to evaluate this.· Thank you.

12· · · ·COMMISSIONER DEAN:· Sir, do you have a recommendation

13· ·on the amount of time?

14· · · ·MR. MCDONALD:· Well, I personally, I think they're

15· ·going to have to recirculate the thing, because they're

16· ·required by CEQA to have reasonable alternatives, and they

17· ·flat out say, "You can't do these, because we're going to

18· ·throw the federal law at you."· That's not a reason --

19· · · · · · So I would say at least another 60 days, you

20· ·know.· Get -- find out for yourselves, have the City look

21· ·at that:· Do we actually have to recirculate this?· I

22· ·think that's what the City needs to be doing in the

23· ·meantime.· If you have to recirculate it, let's stop it.

24· ·Get the stuff going again.

25· · · ·COMMISSIONER DEAN:· Okay.· Thank you.
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·1· · · · · · Next speaker.

·2· · · · · · Good evening.

·3· · · ·MR. BROADWATER:· Good evening.· My name is Dan

·4· ·Broadwater.· I'm business manager of IBEW, Local 180.· Our

·5· ·office is based in Napa, but my jurisdiction is Napa and

·6· ·Solano counties.· I represent workers that are at the

·7· ·Valero facility working there every day.· I've heard

·8· ·nothing but hysteria about this project, and how unsafe

·9· ·that place is.· I've been a minimum of 15 out there.· I've

10· ·had 250 of my people out there.· I'm responsible for them.

11· ·I'm responsible to their families to make sure that they

12· ·go to a safe work site.

13· · · · · · It's a VPP Site.· It's one of two refineries in

14· ·the state that are the safest places to work.· Guarantee

15· ·Electric, one of my firms that employs my people, is a VPP

16· ·company.· They go through an extensive amount of training

17· ·to get to that point, to recognize by OSHA.· I know that

18· ·my people are going to come home at night to their

19· ·families by working in a safe environment like that.

20· · · · · · When you look at that Environmental Impact

21· ·Report, it is extensive and it probably is confusing to a

22· ·lot.· You guys see it.· But we rely on experts to come up

23· ·with the ideas of how to mitigate these different issues.

24· · · · · · You know, by allowing more time, is not going to

25· ·change the size of that document.· It is what it is.
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·1· ·Don't fall for the hysteria, fall for the facts and the

·2· ·truths that go along with it.

·3· · · · · · These different incidences and spills that you

·4· ·hear about, yes, they're tragic, and they've happened.

·5· ·But if you look at some of them that happened, train, a

·6· ·lot of people get killed, there was nobody even in the

·7· ·car.· That is not going to happen here.· It's in the

·8· ·mitigation measures that's going to take care of that

·9· ·stuff.

10· · · · · · A lot of these things that are brought up

11· ·tonight, they're going to be addressed in that document.

12· · · · · · So, please, I urge you guys to go with the

13· ·allotted amount of time.· Go ahead and pass the EIR on

14· ·with your recommendation to the City Council so we can get

15· ·this project going, and keep Valero competitive, be safer

16· ·for the environment all the way around, put local people

17· ·back to work.· Unemployment is still high in Solano

18· ·County.· This project is huge for us.· And I just urge you

19· ·guys to, please, certify that EIR and push it on to the

20· ·City Council for approval.· Thank you.

21· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

22· · · · · · Next speaker.· I have cards for Damien Luzzo.

23· ·Dirk Fulton.· And Roberta Rubinstein.

24· · · ·MR. LUZZO:· It's actually Damien Luzzo.· But I

25· ·actually want to speak on item B, if that's not a problem.
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·1· · · ·COMMISSIONER DEAN:· Do you want to come back?

·2· · · ·MR. LUZZO:· Can I speak on both?

·3· · · ·COMMISSIONER DEAN:· No.

·4· · · ·MR. LUZZO:· Okay, then I'll speak on B.

·5· · · ·COMMISSIONER DEAN:· Okay.· Thanks.· Oh, sorry, sorry,

·6· ·sorry.· Come on back.

·7· · · ·MR. LUZZO:· Okay.· I'll speak on just the time.· I

·8· ·only need two minutes.· But I do want to say that the

·9· ·hysteria is not about the current Valero, the hysteria is

10· ·about the project proposal on what they're planning on

11· ·bringing in.· But I'm an uprail community, I am from

12· ·Davis, California.· And I did not have significant time.

13· ·I found out about this 15 days into the public

14· ·hearing -- public comments.· So I would recommend what

15· ·everybody else has been saying, which is 90 days.· I think

16· ·that's sufficient time.· Everybody has a job in this room,

17· ·I assume.· You know, whether it's at Valero or not Valero,

18· ·we all have jobs, and we all need time to actually go

19· ·through and adequately assess a 1500-page document.

20· · · · · · I'm a very slow reader, so at least for my sake,

21· ·I've actually only gone through nine of the sections.· I

22· ·need a lot more time to actually go through it, and I have

23· ·a lot of responses in Part B on what I think about the

24· ·sections.· Thank you.

25· · · ·COMMISSIONER DEAN:· Thank you.
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·1· · · · · · Next speaker.

·2· · · ·MS. RUBINSTEIN:· Roberta -- excuse me.· Roberta

·3· ·Rubinstein.· And I'm relatively new to Benicia.· My

·4· ·husband and I moved here just about seven years ago, and

·5· ·we moved here because this is an incredibly special

·6· ·community.· It's very personal.· It's very

·7· ·family-friendly.· It feels safe.· It feels clean.· It's a

·8· ·tree community.· We have a First Street, Main Street.· We

·9· ·have an Arts Benicia.· There's so many things that make

10· ·this city rich, including a rich history.· And I love

11· ·sitting in my garden.· And I'm sure a lot of you enjoy the

12· ·breeze instead of the heat.· And the reason I'm up here,

13· ·is I am not an attorney, and I'm not a person that is used

14· ·to reading an Environmental Impact Report.· Although I'm

15· ·educated, it's slogging through mud to get through all of

16· ·the information.

17· · · · · · So I really want to urge you to extend the period

18· ·for as long as you possibly can to give those of us who,

19· ·as the other gentleman said, we have other jobs.· We're

20· ·not experts in this.· We're just trying to figure things

21· ·out because we love our city and we love our community.

22· ·And I just urge you to extend the comment -- the initial

23· ·comment period as long as you possibly can legally.· Thank

24· ·you.

25· · · ·COMMISSIONER DEAN:· Thank you.
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·1· · · · · · Just before you start, are you -- I have one card

·2· ·for Dirk Fulton, and I have no other cards.· So if we have

·3· ·any other speakers on this item, you can line up in the

·4· ·back.

·5· · · · · · Hi.· Go ahead.

·6· · · ·MS. BAILEY:· Hi.· My name is Diane Bailey.· I'm a

·7· ·senior scientist with Natural Resources Defense Council.

·8· ·I just want to note:· I did submit a card, and apparently

·9· ·it was lost.

10· · · · · · Almost exactly a year ago today, I stood before

11· ·you to talk about the proposed Valero Crude-By-Rail

12· ·Project, the mitigated neg. dec. and to talk about how it

13· ·presented really an intolerable risk to this community and

14· ·to communities beyond:· Uprail communities.· And the same

15· ·holds true today, a year later, with the Draft EIR out

16· ·now.· We still have not had many of our questions answered

17· ·and we still have nearly the same concerns -- and even

18· ·more -- as we learn more about this project.

19· · · · · · We strongly urge the City of Benicia to allow

20· ·extra time for everyone to review the very complex and

21· ·lengthy documentation around this project.

22· · · · · · Notably, because this project has such serious

23· ·impacts to uprail communities, and they have just now

24· ·learned about it, it's really important to respect the

25· ·request that those communities have put in to Benicia to
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·1· ·please grant them more time.

·2· · · · · · So we respectfully urge you to grant that, to

·3· ·grant an additional 45 days.· This is an unusual project

·4· ·with unusual circumstances as has already been said.

·5· ·Really, the prospect of exploding trains in people's

·6· ·communities bears a lot of consideration, and the prospect

·7· ·of the import of extreme crude oil, incredibly dirty, some

·8· ·of the world's dirtiest crude oil into this community,

·9· ·bears a lot of thoughtful consideration.

10· · · · · · And I hope you'll allow that extra time to this

11· ·community to really think about what the impacts are of

12· ·this project and thoroughly absorb the project and

13· ·comment.· Thank you so much.

14· · · ·COMMISSIONER DEAN:· Thank you.

15· · · · · · Next speaker.

16· · · · · · Hi.· Good evening.

17· · · ·MR. FULTON:· Good evening, Mr. Chairman, members of

18· ·the Commission, staff.· I'm Dirk Fulton, 60-year resident

19· ·of Benicia, and former Solano County Planning Commissioner

20· ·and City Council member here in Benicia.

21· · · · · · I would argue for a long extension of time.· This

22· ·project is very complex and complicated.· The Draft

23· ·Environmental Impact Report is lengthy and it's a lot of

24· ·scientific basis, and it's very complicated.

25· · · · · · People are on vacation; they're out of town.
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·1· ·They need to get -- I think, in fairness, they need to be

·2· ·able to get back in town, dig into the document, have

·3· ·conversations and submit their comments.· I would suggest

·4· ·that that would take 90 days from today's date.

·5· · · · · · Your ultimate decision and the City Council's

·6· ·ultimate decision will have historic impacts on this city

·7· ·for many, many years to come.· So I would urge us to go

·8· ·about this in a very deliberate and transparent fashion

·9· ·where all facts are reviewed and there's not undue time

10· ·pressure that would prejudice the public.

11· · · · · · The proposition of transporting this Bakken-type

12· ·crude by rail is just an inherently, extremely dangerous

13· ·proposition.· We all have read about and seen the enormous

14· ·tragedies that occurred on the East Coast, and I was

15· ·struck to read an article by the chairman of the

16· ·California Energy Commission about two weeks ago in the

17· ·national media, where he opined that you just can't make

18· ·this process safe.· This highly flammable gases substance

19· ·just isn't amenable to transportation by rail car.

20· · · · · · If it can be proven that it is and that his

21· ·thesis can be defeated, I'm all ears, but I think it's

22· ·going to take time for members of this community and the

23· ·decision-making bodies in this community to determine

24· ·that.

25· · · · · · I had the ability or the privilege to serve on
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·1· ·the Solano County Planning Commission in the 1980s, and

·2· ·part of that service involved reviewing the Use Permit

·3· ·that was granted to the IT toxic waste dump that was sited

·4· ·near Benicia's northern border.

·5· · · · · · And the citizens were concerned.· There were

·6· ·compliance public hearings on that Use Permit that were

·7· ·held in this room for months and months, to address some

·8· ·of the public safety concerns that really arose out of

·9· ·transportation of some of the chemicals that were

10· ·delivered to that property.· But it really only involved a

11· ·very limited number of tanker trucks that would visit that

12· ·facility a day.· Nothing -- you know, a handful of trucks.

13· ·Nothing close to the hundred rail cars that are proposed

14· ·to deliver this flammable crude to the Benicia refinery

15· ·every day.· A handful versus a hundred.· A handful not

16· ·every day.· A hundred almost every day.· So we need time

17· ·to address those striking issues.

18· · · · · · The community was able to get that waste dump

19· ·closed and to make our street safe through the course of

20· ·public hearings, but that required time.

21· · · · · · The proposal also -- I'm a landowner in the

22· ·industrial park.· The proposal also presents big land-use

23· ·issues, circulation issues, public safety issues,

24· ·large-scale impact, both on the residential elements of

25· ·our community and on the business element of our
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·1· ·community.

·2· · · · · · I don't know if you can block access across Park

·3· ·Road for up to half hours at a time, flood cars back onto

·4· ·the freeway, if that can ever seriously be mitigated.

·5· · · · · · Looks like I'm running out of time, so I'll just

·6· ·wrap up my comments and thank you for your consideration.

·7· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·8· · · · · · That's all the cards I have.· So the next

·9· ·speakers can just come forward and introduce yourself.

10· · · · · · Hi.· Come on up.

11· · · ·MS. REISER:· I'll try to be brief.· My name is Nancy

12· ·Reiser.· I live in Crockett in Contra Costa County.· Many

13· ·of the previous speakers addressed the need for uptrack

14· ·communities to be kept in the EIR loop, and be given

15· ·enough time to read and adjust the EIR.

16· · · · · · I would also like to remind the Commissioners

17· ·that these rolling bomb trains follow rivers up in the

18· ·foothills.· And when they leave the Valero yard and exit

19· ·Solano County towards Contra Costa County, they cross over

20· ·an old train bridge built in the 1930s.· If any of those

21· ·cars derail, either along the riverways or over the

22· ·Carquinez Strait, it's going to affect the water supply of

23· ·California.

24· · · · · · To that end, I would like to remind the

25· ·Commissioners that the distribution list is very limited,
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·1· ·and, yes, this EIR needs a longer review period.· I would

·2· ·suggest 90 days.· And it also should be distributed to all

·3· ·California municipalities whose water supply would be

·4· ·affected should one of your oil unit trains leaving your

·5· ·refinery derail while crossing the Strait.

·6· · · · · · Thank you very much.

·7· · · ·COMMISSIONER DEAN:· Thank you.

·8· · · ·MR. VAN LANDSCHOOT:· Hi.· I'm John Van Landschoot.· I

·9· ·live here in town.· I'm for 90 days for two reasons.· One

10· ·of them is Valero's long time getting it together.· And

11· ·second reason has to do with this calculator.· Remind

12· ·yourself when you were in college or in grad school,

13· ·professors gave you a whole bunch of pages to read, and

14· ·you wanted to go to a party.

15· · · · · · First out, I remember sitting right over here a

16· ·year ago and Valero said, "Oh, okay, the neg. dec., God

17· ·why would you even think a neg. dec. on something like

18· ·this?· My God."· And they said, "Okay, okay, okay."· And

19· ·you guys said, "Come back with a real one."

20· · · · · · They said 1st of November.· Remember that?

21· ·"Sometime around November, we'll have it."· So we're

22· ·sitting on pins and needles.· "Oh, no, no, no, not

23· ·November.· January, January."· And then I remember even

24· ·talking with Amy one time, she said, "Oh, sometime in

25· ·April."· So we're waiting around, waiting around, waiting
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·1· ·around, not knowing what's going to be in the DEIR.· Then

·2· ·it was going to be made in June, and then you guys were

·3· ·going to have this meeting, remember, back in June?· And

·4· ·now it's July.· So it's been a year that you've given

·5· ·Valero.· I think we need 90 days.

·6· · · · · · Secondly is about my little handy calculator.

·7· ·I'm going to bring you back to college.· Okay?· I'm going

·8· ·to type in 1,450 pages.· Okay?· 45 days.· Oops, here, hold

·9· ·on.· 1,050 -- okay.· Divided by 45 days.· That equals 32

10· ·days -- 32 pages a day.· You've got dinner to make.

11· ·You've got lawns to cut.· You've got to go to work.· Your

12· ·kid is sick.· Your wife is telling you you've got to go on

13· ·vacation.· Are you going to be able to do that 32 pages a

14· ·day?· And we're not talking Studs Terkel.· We're talking

15· ·James Joyce reading.· Okay?· We're not talking Samuel

16· ·Clemens, Mark Twain's funny little stories.· We're talking

17· ·a tome.

18· · · · · · So let's see if we do 1,450 divided by 90.· 16

19· ·pages a day.· Some people could do that.· I don't know if

20· ·I could.· Personally, I think we ought to get as much time

21· ·to review it, as they did to make it.· But I'll settle for

22· ·90.· Thank you.

23· · · ·COMMISSIONER DEAN:· Thank you.

24· · · · · · Next speaker.

25· · · ·MR. RUSZEL:· Good evening.· My name is Jack Ruszel.· I
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·1· ·own Ruszel Woodworks at 2980 Bay Shore Road in Benicia.· I

·2· ·have the -- I don't know what we would call it -- I'm at

·3· ·the point, I own a property that lines up against the main

·4· ·line with the switch on the side of our property and the

·5· ·rail that goes directly into Valero in front of our

·6· ·property, crossing our driveway.· The railroad actually

·7· ·has an easement over our property.

·8· · · · · · I employ 25 people at this location, and we've

·9· ·been there for 35 years.· This project will have a hugely

10· ·significant impact to our business.· However, in spending

11· ·a huge amount of time -- this is the only part that I

12· ·could get to.· This is the -- what are they calling

13· ·this -- the Traffic Impact Report.· So I'm going through

14· ·this thing and, honestly, the study makes very little

15· ·sense if you really start to try to analyze it.

16· · · · · · I've gone through and actually looked at their

17· ·data, and calculated the times that they figured on

18· ·crossing times and such.· You know, I went through the

19· ·data, and crossing times looked like they will keep my

20· ·driveway closed about 750 percent more than it currently

21· ·is, and it already is problematic.· The train traffic is

22· ·sketchy, at best.· You know, they move a lot of freight in

23· ·and out of there, and it affects our business.

24· · · · · · Now, their logic says it already affects our

25· ·business; therefore, it's not significant.· You know, it's
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·1· ·significant to me.· And it's significant to whether or not

·2· ·I can keep 25 people employed.· This is a huge, huge

·3· ·problem for me and, quite honestly, you know, I really am

·4· ·beside myself about what we're going to do about this,

·5· ·because this project could actually make it impossible for

·6· ·me to stay in this town and keep my business here.

·7· · · · · · So -- so what am I asking of you?· Well, I'm

·8· ·asking you to look very carefully at what they're giving

·9· ·you, because what I've seen looking at this, this study is

10· ·deliberately crafted to underestimate the actual impact of

11· ·this project.· They've used worst-case scenarios on what's

12· ·going on in the industrial park currently, and compared

13· ·them to absolutely perfect scenarios for their time

14· ·studies of how long these trains will block.· And then

15· ·after they block my driveway, they'll continue on and

16· ·block Park Road.· Again, the same issue happens there.

17· ·We've seen traffic back up in ways that you just really

18· ·don't even want to know about.· And that's the part I'm

19· ·really worried about.· Do you even really want to know

20· ·about this?· It's a problem.

21· · · · · · So, yeah, I need a lot more time to work on this.

22· ·I've called Caltrans.· As of last week, they've only just

23· ·distributed the -- this document around to their

24· ·departments.· So they were just starting to look at it

25· ·last week.· But everyone was on vacation, so no one's
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·1· ·going to look at it yet until maybe Tuesday or Wednesday

·2· ·of this week.

·3· · · · · · Yeah, this is a really serious problem.· We need

·4· ·a lot more time to look at this.· I agree, I think we need

·5· ·a year and a half, maybe.· It might take longer than that.

·6· · · · · · So, please, look at this very carefully and

·7· ·thoroughly.· And realize that, you know, Valero may bring

·8· ·in 20 percent of the City's budget here, but there's 80

·9· ·percent of the budget that is coming from businesses like

10· ·mine.· We are going to be severely impacted by this

11· ·project.· This project actually cannot happen, but we have

12· ·to go through this process, and this process is what we

13· ·need to do to make sure that you see what this is about,

14· ·and you see that this is a very, very bad idea for

15· ·Benicia.· There's nothing in it for Benicia; there's a lot

16· ·in it for Valero and UP.· This is a hell of lot of freight

17· ·to move.· Thank you.

18· · · ·COMMISSIONER DEAN:· Thank you.

19· · · · · · Next speaker, please.

20· · · ·MS. MCCARTHY:· Good evening.· I'm Tracy McCarthy, and

21· ·I live on Hillcrest Avenue, which is part of the area

22· ·which is designated as the evacuation zone, should there

23· ·be any problems with these shipments.

24· · · · · · As it stands right now, when Valero has their,

25· ·what I call burnoffs -- I'm not sure what the official
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·1· ·name is -- the windows in my house rattle so loudly that

·2· ·we can't sleep with the windows shut, so we have to open

·3· ·the windows in order to be able to sleep with the noise.

·4· ·So I'm exceedingly curious what that's going to mean if

·5· ·there's a combination of burnoffs during deliveries or how

·6· ·that's going to work.

·7· · · · · · So I have a question about the noise and the

·8· ·vibration specifically in the area that is very close to

·9· ·Valero, such as my own.

10· · · · · · Another -- I did want to say a couple positive

11· ·things about Valero.· I very much appreciate that we have

12· ·some benefits here.· I mean, I believe we have some

13· ·benefits here by having Valero, and that my family has

14· ·been very positively impacted by them in terms of their

15· ·direct tax support for the school district, but also

16· ·indirect stuff that they've done, in terms of donations to

17· ·programs like Benicia's High School Grad Night.· And they

18· ·have personnel that volunteer on a regular basis in our

19· ·schools acting as tutors.· I'm a teacher myself, so I

20· ·value that very much.

21· · · · · · I also have sort of a special awareness of the

22· ·degree to which they worked on the emergency safety

23· ·procedures in our neighborhood, that they've helped to

24· ·train first responders in the neighborhood, and kind of

25· ·increase our awareness of how to respond to emergencies.
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·1· ·So there are some positive things.

·2· · · · · · And I don't think these are mean-spirited people;

·3· ·although, sometimes profits can blind you to other issues.

·4· ·But I do have serious concerns, not only about the noise

·5· ·and the vibration, but also just in terms of the fact that

·6· ·we will have to list this.

·7· · · · · · I mean, it's going to be on the records where we

·8· ·live.· So that when it comes time to sell our

·9· ·properties -- not that I ever want to leave Benicia.· I've

10· ·been here 35 years or more -- but at that time, then our

11· ·properties are listed in a hazardous zone.· I mean, I'm

12· ·officially in the evacuation zone.· So what's that going

13· ·to do to my property taxes?· Not to property taxes, but to

14· ·property values, to the desirability of the property at

15· ·the time should I choose to sell it.

16· · · · · · And also in terms of insurance, because my

17· ·insurance company is always checking into every possible

18· ·way to get a little more.

19· · · · · · So, you know, I worry about those things, as

20· ·well.· So again, the insurance issues, our property value

21· ·issues, desirability at time of sale, in addition to

22· ·vibration and noise, and just overall safety.

23· · · · · · I did go to the Ironworkers to hear Valero's

24· ·point of view.· I was impressed when they talked about

25· ·keeping the train cars -- doing special things to get them
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·1· ·beyond the standard in the field; but again, I have a

·2· ·concern that it sounds like there is no standard set by

·3· ·the Department of Transportation.· So, again, one benefit

·4· ·of giving us a longer time to review this, is to find out

·5· ·more about what does the Department of Transportation have

·6· ·to say about the level of safety from various features

·7· ·about the train cars themselves.· So that was another

·8· ·issue that came up from that meeting.

·9· · · · · · So, you know, again, I appreciate what they're

10· ·doing but, you know, it sounded like Valero's selling

11· ·point was:· Instead of a ship going 7300 miles, that these

12· ·trains are only going to be going about 1500 miles;

13· ·therefore, there's less overall pollution.· But I have a

14· ·concern that this 1500 miles happens to be over land,

15· ·where there's a lot of people living instead of over the

16· ·ocean.· Not that I'm in favor of polluting the ocean air

17· ·either, but it just has a lot more opportunity to

18· ·dissipate and do less damage directly to the humans and to

19· ·the environment overall, compared to highly populated

20· ·areas.

21· · · · · · So those were, I think, my major concerns.· I do

22· ·very strongly feel that 90 days is the very minimum that

23· ·should be granted for further examination.

24· · · · · · And I guess that's it.· Thank you.

25· · · ·COMMISSIONER DEAN:· Okay.· Thank you.
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·1· · · · · · Next speaker.

·2· · · · · · And can we -- we're getting a lot of comments

·3· ·about the issues about the project itself.· If we can

·4· ·focus on the extension of the time period.· I see that we

·5· ·still have a number of speakers back there, and we'd like

·6· ·to move through this as soon as we can, so we can bring it

·7· ·back to the Commission for discussion here, and make --

·8· ·come to a conclusion.

·9· · · · · · Thank you.

10· · · ·MS. FOX:· Hi, I'm Norma Fox.· I'm a 20-year resident

11· ·of Benicia.· And as has been mentioned by many people, how

12· ·unusually complex and how unusually long this document is.

13· ·And I ran around yesterday handing out a few door-hangers

14· ·to let people know about this project, and a few people I

15· ·was able to talk to, basically didn't know about it or

16· ·were vaguely aware that, well, Valero was proposing some

17· ·kind of project, and they didn't know why they should be

18· ·concerned about it.

19· · · · · · And then, you know, they're busy people to expect

20· ·those people:· Well, go inform yourself.· Go read that

21· ·document.· You know, it's so long, so complex.· That's

22· ·really unfair to our residents.· Some people like us will

23· ·do that, but not everybody will or even can.

24· · · · · · So I would like to request -- let's see if I

25· ·forgot anything.
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·1· · · · · · Let's summarize it.· I would like to request an

·2· ·additional -- I'm confused.· Some people said 45 days

·3· ·extension.· Others say 90.· Is that this first 45, plus

·4· ·the 45?· Anyway, whatever, I want the full, maximum

·5· ·extension as possible.

·6· · · · · · And I'm particularly -- because people will not

·7· ·or cannot read through that document, regardless of how

·8· ·much extension you give them, I'm requesting that the City

·9· ·post two -- at least two, but two, minimum -- public

10· ·workshops that are highly publicized, not just in our

11· ·local newspaper, so that they can come to these workshops,

12· ·one or the other, and hear someone explain to them what

13· ·the risks are and what it's going to do in terms of air

14· ·pollution and all the rest; rather than expecting them to

15· ·do something that they can't do, which is read through

16· ·that document and understand it.

17· · · · · · And I feel that this request for two workshops is

18· ·really the only fair thing to do for the residents of this

19· ·community, to say that we fairly provided every way we

20· ·could for every citizen to know about it, and to write

21· ·comments.· Okay?· At the public workshops, when they

22· ·finally learn about it, then you'll get some written

23· ·comments.

24· · · · · · So, please, be fair to those people.· And two

25· ·workshops.
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·1· · · · · · Thank you.

·2· · · ·COMMISSIONER DEAN:· All right.· Thank you.

·3· · · · · · Next speaker, please.

·4· · · ·MS. DEMPSEY:· Hello.· My name is Isis Dempsey, and I'm

·5· ·a long-term resident of the Glencove and Benicia

·6· ·community, and I want to say that I am concerned about

·7· ·everybody here, including Valero's employees who are on

·8· ·the front lines.· I have a number of comments to make.

·9· · · · · · The National Transportation Safety Board has

10· ·determined that the rail transportation of volatile crude

11· ·materials is unsafe and poses a serious risk to public

12· ·health and safety, largely because the rail cars used in

13· ·transport are not designed to handle with such highly

14· ·volatile crude oil products.

15· · · · · · Knowing this, there are a number of questions

16· ·that have arisen.· Given the unsafe state of the current

17· ·rail cars for the proposed purpose, what steps is Valero

18· ·taking to invest in research and development of new

19· ·technologically suitable rail cars for the use of their

20· ·proposed venture, which could help ensure the public's

21· ·safety?

22· · · · · · Has the City had a risk-analysis report done,

23· ·which outlines the total combined values of all property,

24· ·both City and privately owned, which lies within the

25· ·designated evacuation area related to Valero's proposed
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·1· ·project?

·2· · · · · · The reason I bring this up is when we had the

·3· ·1999 Oakland Hills fire, a lot of people found themselves

·4· ·either underinsured or uninsured, and we would not want to

·5· ·find ourselves in that situation.· We need to know what

·6· ·the value of Benicia is today, and today's money, in case

·7· ·we have to reproduce it.

·8· · · · · · Has the City determined that both Valero and

·9· ·their vendors have adequate liability and other insurance

10· ·coverages -- or cash and assets, if they're

11· ·self-insured -- to cover potential accident costs such as

12· ·for emergency responses, City and private property owners,

13· ·environmental damage, et cetera, and any other costs to

14· ·compensate our community for any health-related issues?

15· · · · · · If an accident does not occur on Vallejo's (sic)

16· ·property, will Valero indemnify or cover and pay for any

17· ·accident-related costs outside of the property lines,

18· ·since they own the oil that's being transported here?

19· · · · · · Will Valero's trade secrets and business

20· ·communication policies prevent the public from getting

21· ·information on the various chemical exposures to our area

22· ·should adverse health issues arise?

23· · · · · · Will the public be able to provide their medical

24· ·providers with the pertinent documentation on exposures to

25· ·chemicals used in crude oil products?· And the reason why
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·1· ·I bring that up, I'm sure your knowledge about tar sands

·2· ·and fracking oil is that there's a whole cocktail of

·3· ·serious chemicals, a lot of them which are carcinogenic,

·4· ·and which have been known to have some serious health

·5· ·risks.· And this is important, not only for the public,

·6· ·but also Valero employees.· We talk about jobs, bringing

·7· ·jobs here, but if you're sick, you can't work.· So we've

·8· ·got to think about the bigger picture.

·9· · · · · · Can the City ask Valero to set up a Super Fund?

10· ·For example, a billion dollars, which would be good-faith

11· ·money, to cover any potential accident damages?· And the

12· ·reason I bring that up as a ballpark figure, is you take

13· ·into account what happened in the Deepwater Horizon

14· ·accident, in the Gulf of Mexico, and how many businesses

15· ·and private parties and individuals were either injured or

16· ·killed, as well as the entire eco-system being wiped out,

17· ·and that could easily happen to us.

18· · · · · · Does the City know whether or not there are any

19· ·legal limits for maximum civil lawsuit recovery in

20· ·California, or in the federal court systems associated

21· ·with the railway accidents, so that we know whether or

22· ·not, if something occurs, what people's recourses are?

23· · · · · · And since I'm running out of time, there are

24· ·endangered species in the Suisun Marsh.· I hope that --

25· ·that needs to be looked into.· The train trestle is old.
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·1· ·The Suisun Marsh is subject to liquefaction.

·2· · · · · · And, in closing, I just want to say that both

·3· ·Benicia, Valero, and all of us as individuals have a great

·4· ·responsibility to be good stewards for the land that we

·5· ·occupy and that we use, and that we need to be good

·6· ·stewards for the health and safety for our family and

·7· ·community and for generations to come.· Thank you.

·8· · · ·COMMISSIONER DEAN:· Thank you.

·9· · · · · · Next speaker, please.· Comments on extending the

10· ·comment period.

11· · · ·MS. FERNANDEZ:· My name is Helena Fernandez.· And I'm

12· ·a resident of Benicia of 12 years.· I also -- we own a

13· ·house on Linda Street and we are part of the equation.· So

14· ·we'd like to know if you can consider it at least 90 days

15· ·of extension so we can read more about it.· It's a very

16· ·complicated -- you know, pages like everybody else had to

17· ·say before.· And this is my daughter Rochelle (phon.).

18· ·She'd also like to make a statement.

19· · · ·MS. R. FERNANDEZ:· Hi.· My name is Rochelle and I live

20· ·in Benicia.· I believe that crude-by-rail is dangerous,

21· ·very dangerous, for us and the environment.· If this

22· ·derails, this train derails, many people will die.· 47

23· ·people were killed in the last accident, and that was only

24· ·a few carts (sic).· Now they want to do a hundred carts a

25· ·day, which will impact air quality, safety and daily --
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·1· ·and daily --

·2· · · · · · What does it say right here?

·3· · · ·MS. FERNANDEZ:· "Explosions, fires."

·4· · · ·MS. R. FERNANDEZ:· -- explosions and fires and spills.

·5· ·Please be reminded that your vote will affect my future

·6· ·and the Benicia community.

·7· · · ·MS. FERNANDEZ:· Thanks.

·8· · · ·COMMISSIONER DEAN:· Thank you.

·9· · · · · · Hi.· Good evening.

10· · · ·MS. GUSTOFSON:· Hi.· My name is Susan Gustofson.· I

11· ·just wanted to remind that the City was the agency that

12· ·prepared the DEIR, and yes, the City took a lot of time to

13· ·do it with their own experts, to make sure that the DEIR

14· ·was as complete as possible.

15· · · · · · Hearing the discussions of the analysis by the

16· ·City's own experts, I think will help explain the review

17· ·process and hopefully will minimize the review time that's

18· ·required by all of us.· Making the decision whether to

19· ·extend the DEIR review time at this time, prior to hearing

20· ·the project presentation, I think is a little bit

21· ·premature.

22· · · · · · In addition to the reasons presented by the City

23· ·Attorney, I wanted to offer that Valero's VIP, EIR, was

24· ·approximately the same number of pages, and as the City

25· ·Attorney said earlier, that that review was done in 45

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 65
YVer1f

F1-53
cont.

F1-54

·1· ·days, and that project was a lot more complex than this

·2· ·project is.

·3· · · · · · I'm recommending that the Planning Commission

·4· ·hear the project discussion prior to making the decision

·5· ·to extend the DEIR review time.· Thank you.

·6· · · ·COMMISSIONER DEAN:· Thank you.

·7· · · · · · Question for the --

·8· · · ·COMMISSIONER COHEN-GROSSMAN:· I have a question for

·9· ·the -- Ms. Gustofson.

10· · · · · · The VIP project involved some -- a DEIR, but also

11· ·some meetings and hearings or discussions.· What was the

12· ·nature of the workup, in terms of the community or the

13· ·working group before the DEIR?

14· · · ·MS. GUSTOFSON:· I wasn't involved in -- I don't know.

15· ·I wasn't involved in that process at all.

16· · · ·COMMISSIONER DEAN:· Thank you.

17· · · · · · Next speaker.

18· · · ·MR. ROBINSON:· Good evening.· My name is Rodney

19· ·Robinson.· I'm a 26-year resident of Davis, California.

20· · · · · · My community is affected by this proposal, and I

21· ·would request additional time allocation to prepare

22· ·remarks.· 90 days from tonight would be very appropriate,

23· ·I think.

24· · · · · · We all remember BP and the Gulf of Mexico

25· ·incident a few years ago.· That oil company's document
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·1· ·presented a rescue plan for the walruses in the Gulf.· You

·2· ·know, I think, unfortunately, the federal government did

·3· ·not take the time to read the documents before the permits

·4· ·were issued.· And I think that that -- those documents

·5· ·were a case of junk science.

·6· · · · · · And in my preliminary reading of this DEIR, I

·7· ·detect junk science as well.· This is junk science with a

·8· ·little lipstick on it.· And I think that, you know, we

·9· ·need additional time to really go through this thing with

10· ·a fine-tooth comb, and I would request an additional 90

11· ·days from tonight be provided.· Thank you very much.

12· · · ·COMMISSIONER DEAN:· Thank you.

13· · · · · · Next speaker.· Hi.

14· · · ·DR. STEVENSON:· Good evening, Commissioners.· I'm

15· ·Dr. Jim Stevenson, a Benicia resident, two times now,

16· ·actually, in the '80s, and again since 2008, and I have

17· ·been following the development of the Draft Environmental

18· ·Impact Report, and have looked through it.· I can't say

19· ·that I've digested it.

20· · · · · · As we have had with some of the other speakers,

21· ·we see that some of them have certain standing to comment

22· ·on portions of what they're looking at.· We've had an

23· ·attorney, and past council person, et cetera.· And so I

24· ·think that does bear on the issues that you're looking at.

25· · · · · · What we've had is counsel here for the City

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 67
YVer1f

F1-55
cont.

F1-56

·1· ·suggest that, in fairness, it's been a whole year since

·2· ·these issues were first addressed, and I think to bring up

·3· ·fairness toward the Applicant, is perhaps missing the

·4· ·point, when the whole CEQA process and Environmental

·5· ·Impact Report is intended to be fair to the community.

·6· ·It's, as someone said, an important part of our democracy,

·7· ·and that's where the fairness should lie.· I think we do

·8· ·want fairness for Valero, but that is perhaps secondary to

·9· ·fairness to the larger society.

10· · · · · · As for my standing, I have worked in safety for

11· ·10 years in the state of California, and so I think I have

12· ·some standing to speak on that.· I went back to school and

13· ·I worked for 24 years as a psychologist for the State of

14· ·California.· And so I can speak to some of the issues that

15· ·have been mentioned such as hysteria in the community,

16· ·which I consider a volatile statement about the concerns

17· ·the people here in our community have.

18· · · · · · It seems to me that when you're talking about

19· ·catastrophes of the kind we've seen in Casselton, North

20· ·Dakota, Lac-Megantic, in Lynchburg, Virginia, and in other

21· ·places, that this will draw a crowd to try to determine

22· ·what your decision is going to be on such things as a

23· ·thorough review of this report.· 90 days is absolutely

24· ·essential.· If there were a longer period to allow for

25· ·people from other communities to come, I think that would
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·1· ·be ideal.

·2· · · · · · So, as I look through this -- actually, I was

·3· ·away on vacation for a week, and as I was reading the Wall

·4· ·Street Journal here on June 18, I was quite surprised to

·5· ·see in the Life and Leisure section -- no, no, Leisure and

·6· ·Culture, they call it in Wall Street Journal -- a

·7· ·statement about Amtrak, and it drew my attention because

·8· ·it's railroads.

·9· · · · · · What they were talking about in that article was

10· ·Amtrak's complaint about the number of freight trains that

11· ·are now running on the railroads causing them to go from

12· ·20 minutes, half-hour late, rather frequently, to hours

13· ·now, and sometimes having to leave the train and get a new

14· ·crew on board to move the trains because of aging

15· ·infrastructure, because of bridges and such, that need

16· ·repair.· And this is available for anyone to check on the

17· ·Internet, of course.· If you have access to that

18· ·particular article, it was June 18th.· I read that.

19· · · · · · During my period with safety, what I saw, as I

20· ·would train people -- I worked with the City of Pasadena

21· ·and trained supervisors there during that period of my

22· ·career -- and what I saw frequently was inspections -- and

23· ·we talked about it in those meetings -- was human error.

24· ·That's one of the things you can plan for all you want and

25· ·have whatever culture of safety that some people allege
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·1· ·that exists -- and I'm sure that's true -- but human error

·2· ·is why they have a count for how many days since their

·3· ·last industrial accident.

·4· · · · · · We know that human error with the Deepwater

·5· ·Horizon British Petroleum event was a problem where they

·6· ·actually did not use the safety things that the company

·7· ·said should be there.· The company violated, with some

·8· ·instructions, apparently, their very own culture of

·9· ·safety.

10· · · · · · So I would say that the meetings with citizens to

11· ·discuss this issue is really essential, and I've attempted

12· ·to do some of that myself by going into the Hillcrest area

13· ·and talking to people, and was very pleased to see the

14· ·response that they had with wanting to know more.· And I

15· ·would suggest that the 90 days is going to be very

16· ·essential for that purpose.

17· · · · · · I thank you for the opportunity to address you,

18· ·and hope that you will give this serious consideration for

19· ·the people of Benicia by extending to 90 days, the review.

20· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

21· · · · · · Next speaker.

22· · · ·MS. SULLIVAN:· I'm Judith Sullivan.· I'm a 35-year

23· ·resident of Benicia, and I've been very concerned about

24· ·this project from the very beginning, when it was a neg.

25· ·dec.· And it shocked me that it was a neg. dec., but it
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·1· ·almost got through on that.

·2· · · · · · I went to the Valero's recent orientation on the

·3· ·EIR, and they suggested all you really need to read is the

·4· ·Executive Summary.· And I encourage all of you not to just

·5· ·read the Executive Summary, when you read the body of

·6· ·it -- and I'm still reading it -- I found several

·7· ·disclaimers.· The Executive Summary is more like their

·8· ·dream sheet, and the reality is more in the pages.· And I

·9· ·looked beyond that for truth, researching on my own.· And

10· ·some of the facts I'm getting are not even close to what

11· ·they have in here.

12· · · · · · And so I'm very concerned about that.

13· · · · · · And I implore you to really do due diligence on

14· ·this.· I'm very concerned about, from the origin of where

15· ·this crude comes from, to the destination, that's where

16· ·the accidents are happening, in between.· Whatever vote

17· ·that we make here as a City, we're culpable for what

18· ·happens in between.

19· · · · · · And there have been 13 accidents so far.· Not 12.

20· ·13.· And 5 of them have been fireballs, and the rest of

21· ·them oil spills.· Once that oil gets into the waterways,

22· ·like in Virginia, it doesn't go away, and we are

23· ·contaminating our water, which contaminates everything

24· ·that lives in that water, and all water is connected on

25· ·the earth, underground, above ground.
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·1· · · · · · When these fireballs happened, I asked our Fire

·2· ·Chief how he would put out the fire.· I asked if he had

·3· ·connected with any of the other cities where these fires

·4· ·have happened.· He hadn't.· I happened to have looked into

·5· ·it, and they say the only way is to let these fires just

·6· ·burn out.· Notice the windy days we've been having lately

·7· ·and how that fire can spread.· The foam that they would

·8· ·normally use for flammable, combustible fire, they cannot

·9· ·use on these fire clouds.· What the Fire Chief told me is

10· ·they can't spray these clouds, because that dissipates the

11· ·clouds to reignite somewhere else.· So wherever these

12· ·fires happen, those areas are going to be seriously

13· ·affected, and we just have to wait the 24 to 48 hours for

14· ·that fire to burn out, depending on how many tank cars are

15· ·involved.

16· · · · · · I think to have a 90-day period to review this --

17· ·and I will write a lengthy report to this Planning

18· ·Commission.· I made many notes.· I found many

19· ·contradictions already in this; and when you read it,

20· ·they're very easy to find -- it's not tricky -- the

21· ·disclaimers, easy to find.· They have the disclaimers

22· ·written on the bottom of the page.· Just like they say

23· ·they're not going to have -- for commute time, they say

24· ·that they will not interfere with commute time in Benicia;

25· ·yet, they have no control over that.· The Union Pacific
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·1· ·Railroad decides that, not Valero.· And somewhere down the

·2· ·line it's going to be hit with commute time.

·3· · · · · · I happened to have my car repaired at C&C Auto in

·4· ·Benicia, in the industrial park.· You can wait 30 minutes

·5· ·to get there now, before these trains come through.

·6· ·Hundred-car trains, which will come through four times a

·7· ·day:· Two times to deliver the oil, two times to leave to

·8· ·get more oil.· And there are other cities involved that

·9· ·are doing this, so that really increases the train

10· ·traffic.

11· · · · · · There are some refineries -- Shell Refinery is

12· ·choosing not to do crude oil.· They're still in business.

13· ·There is an option in here to just keep things the way

14· ·they are.

15· · · · · · I also question the emissions control.· They're

16· ·saying that they look at -- on CEQA, they check the

17· ·emission control from Concord and Valero -- I mean,

18· ·Vallejo -- I mean, Concord and Vallejo.· Well, that

19· ·doesn't show us what the emission control happening in

20· ·Benicia.· That doesn't really cover the refinery.· I think

21· ·that's a false reading.

22· · · · · · And so I really ask you to look at this very

23· ·seriously.· I certainly am.· I'm going to be doing a lot

24· ·of writing on this.· I found so much in this document

25· ·already; I'm not even halfway through.· I need much more
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·1· ·to go through it.· I'm actually enjoying reading it.· Some

·2· ·of it is really quite amusing.

·3· · · · · · So I hope that you -- I don't think you're going

·4· ·to be -- I think will be easy -- and if it's easy for me

·5· ·as a layperson to read it, then you who are engineers, or

·6· ·lawyers, won't have any problems with it.· I'm not finding

·7· ·it all that complicated.

·8· · · · · · So thank you.· I appreciate being able to say

·9· ·something.

10· · · · · · I'd also like to say -- I can't say who they

11· ·are -- but some people who work for Valero, told me that

12· ·they're not allowed to stand and sign a petition; yet,

13· ·they're not happy about it either, and I think that's a

14· ·sad state of affairs, for someone who works at a company

15· ·on its front lines and can't even say anything against it,

16· ·and they're the ones that are going to be right there if

17· ·something happens.· I'm not so concerned about something

18· ·happening at Valero.· I'm concerned about something

19· ·happening somewhere in the country.

20· · · · · · And the other thing is that the fire

21· ·departments --

22· · · ·COMMISSIONER DEAN:· I'm sorry.· You'll have to wrap

23· ·up.· Your time is up.

24· · · ·MS. SULLIVAN:· I'd like to say one more thing.· There

25· ·are only -- 40 percent of our fire departments in our
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·1· ·country are volunteer fire departments.· They have no

·2· ·haz-mat training.· So anywhere along that line where it

·3· ·happens, we can't assume that those fire departments are

·4· ·going to be prepared to handle it.· Thank you.

·5· · · ·COMMISSIONER DEAN:· Thank you.

·6· · · · · · Next speaker, please.

·7· · · ·MS. NUNES:· Hi.

·8· · · ·COMMISSIONER DEAN:· Hi.

·9· · · ·MS. NUNES:· My name is Aline, and I live on La Cruz,

10· ·so my backyard is the Valero refinery.

11· · · · · · And I was really shocked to find out that the tar

12· ·sands crude oil in the North Dakota, all these horrible

13· ·accidents and catastrophes that have been happening in the

14· ·country, is coming right into literally my backyard.· I

15· ·was shocked.· I just found this out literally weeks ago.

16· ·And this has been going on for a long time.

17· · · · · · So, please, more time, more time, more time.

18· · · · · · Honestly, there's already a problem with what's

19· ·already happening.· I can name five people just on the top

20· ·of my hill that have got bone cancer.· Everybody talks

21· ·about asthma.· I mean, it's known that this is like cancer

22· ·alley right here.· There's already a problem.

23· · · · · · We talked about the windows rattling.

24· · · · · · And, yeah, I mean, how many times has Valero been

25· ·fined?· You can look at the grilles, the things, the air
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·1· ·vents in my house, and see the black that comes through.

·2· · · · · · My son works at Coca-Cola, on the other side of

·3· ·the refinery, and he is just -- the smell that this

·4· ·20-year-old -- and he's complaining about it.· The black

·5· ·that's on his shirt from being outside working in the

·6· ·elements.· So it's already bad.· And now we're talking

·7· ·about this horrible stuff coming in.· It's just going to

·8· ·be even worse.

·9· · · · · · So, please, more time, more time, so that, like

10· ·the woman before me, reading it and all the information.

11· · · · · · And like someone else has already said, how many

12· ·people up the rail, how many other little, tiny towns even

13· ·know about this, when someone who lives on top of it, just

14· ·found out a little while ago?· And I've been here 13

15· ·years, so I'm not a newbie.· Anyway, thank you.

16· · · ·COMMISSIONER DEAN:· Thank you.

17· · · · · · Next speaker, please.

18· · · · · · Good evening.

19· · · ·UNIDENTIFIED SPEAKER:· Good evening.· I'm your

20· ·neighbor.· I'm from Davis.· And we believe this is

21· ·actually a regional issue, that your decision here has

22· ·profound impact on those of us who live uprail, and you

23· ·might want to think that extends maybe only to

24· ·Roseville -- the EIR seems to think it extends that far --

25· ·but probably all the way to the point of origin for
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·1· ·wherever the crude is extracted.

·2· · · · · · Our city has taken the issue very seriously, and

·3· ·in fact, as you would know, has passed an ordinance,

·4· ·opposed to the passage of crude through our town, until we

·5· ·get some of these safety issues resolved and health

·6· ·issues.· And I wanted you to know that they have requested

·7· ·an extension of time, because it takes a lot of effort for

·8· ·a City staff to go through a document of this length and

·9· ·give useful feedback.

10· · · · · · In addition, SACOG -- which is the Sacramento

11· ·Area Council of Governments.· So that's the entire region.

12· ·All the jurisdictions, counties, and towns and cities,

13· ·from Auburn, all the way down through West Sacramento and

14· ·Davis and Dixon -- all of them are also meeting.· I think

15· ·yesterday was their third meeting on this issue.· And all

16· ·of them are becoming very concerned about it.· And I

17· ·believe SACOG, as its own entity, sent you a letter

18· ·requesting an extension of time, as well, for the same

19· ·reason.

20· · · · · · So it's -- you need to look at it probably both

21· ·ways, that individual citizens are saying to you:· We want

22· ·time to read and understand this document, to provide you

23· ·with thoughtful comments back, of reasons why we are

24· ·concerned; and then, government entities themselves are

25· ·saying we also are requesting that additional time for an
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·1· ·item that is of considerable concern to all of us for our

·2· ·entire region and our state and beyond.

·3· · · · · · Thank you.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Next speaker, please.

·6· · · ·MS. ZOOK:· Hello.· My name is Cheryl Zook, and I'm a

·7· ·resident here in Benicia.· Thank you so much for having

·8· ·this public hearing.

·9· · · · · · I'd like to make another request.· I would like

10· ·to request not only a 90-day extension, but an additional

11· ·public hearing.

12· · · · · · I live very, very close to Valero.· I live off of

13· ·McAllister and McCall, and I just heard about this.· I

14· ·came here tonight to try to find out more information.

15· ·Before I came, I thought, as a citizen, I need to make

16· ·sure that my neighbors know about this also, so I simply

17· ·walked around the neighborhood and knocked on doors.

18· · · · · · Now, we are right by Valero.· I knocked on about

19· ·20 doors and talked to about 20 neighbors, not a single

20· ·one knew about this.· Most of them were outraged.

21· · · · · · I thought if I'm outraged and if my neighbors

22· ·don't know about this, and right in the backyard, what

23· ·about the people upline?· What about the people in Suisun?

24· ·And all the people that the other people here have talked

25· ·about?· I cannot see any benefit to Benicia; the only
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·1· ·benefit is to Valero.

·2· · · · · · And I really, really, ask for your guidance in

·3· ·looking at this for the City, for the citizens of Benicia,

·4· ·and for the health of our children.

·5· · · ·COMMISSIONER DEAN:· Thank you.

·6· · · · · · Next speaker.

·7· · · ·MR. YUHAS:· Good evening.· My name is Greg Yuhas.· I

·8· ·lived here in Benicia for a very long time.· I'm a retired

·9· ·federal inspector, retired University of Southern

10· ·California as a region safety officer, Environmental

11· ·Health & Safety Department.

12· · · · · · I've read the EIR.· I've read CEQA.· I've read

13· ·the backup documentations and looked at the congressional

14· ·research report on Bakken crude.

15· · · · · · I think that the format was followed.· I believe

16· ·that the EIR is complete and clear and consistent with the

17· ·existing administrative requirements to create the

18· ·document.

19· · · · · · It is difficult in a participatory democracy to

20· ·deal with public perception of risk in the decision-making

21· ·process; however, you are charged with doing that.· You

22· ·have a responsibility to be fair to the number of people

23· ·who are asking more time, but you have a responsibility to

24· ·be fair for those who are not here tonight, and who are

25· ·perhaps in favor of the project, support Valero, own stock
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·1· ·in Valero, or are interested in assuring the security of

·2· ·the country through good regulation and through the

·3· ·democratic process.

·4· · · · · · Therefore, I think it has been reasonable for the

·5· ·public who have had opportunities to participate at

·6· ·hearings in the past related to this, to go to Valero's

·7· ·presentation, to access the documents, which are available

·8· ·on the Web, through the Public Library, and the reference

·9· ·documents, which are also available electronically.

10· · · · · · My opinion:· There's been more than enough time,

11· ·both for the laymen and for the professionals to review

12· ·the document and prepare to make comments on it.

13· · · · · · Now, I realize the majority of people tonight are

14· ·speaking in the opposite direction and in favor of

15· ·delaying the process, but delaying the process is the same

16· ·thing that's happening in other cities that are trying to

17· ·get access to this source of petroleum to meet our

18· ·insatiable needs for a petroleum-based economy.

19· · · · · · So I am in favor of moving on.· The review period

20· ·has been adequate.· Thank you very much.

21· · · ·COMMISSIONER DEAN:· Thank you.

22· · · · · · Are there any other speakers on this item?· I

23· ·don't see anybody lined up back there.· Any other

24· ·speakers?· I'll give you a minute to come forward.· I'm

25· ·going to wait an additional minute just in case we have
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·1· ·somebody coming from one of the side rooms.

·2· · · · · · I see nobody coming forward, so I'm going to

·3· ·close the public hearing and bring it back to the

·4· ·Commission.

·5· · · · · · So the issue is extension on the comment period

·6· ·from the standard 45 days.· We've heard a variety of

·7· ·suggestions for time periods.· What's the pleasure of the

·8· ·Commission on this?· Commissioner Young?

·9· · · ·COMMISSIONER YOUNG:· I'll start.· In my previous life,

10· ·I worked in local government, and I had opportunities to

11· ·read EIRs, I won't say regularly, but when I had to.· And

12· ·now that I am retired, and have all the time in the world,

13· ·I have attempted to get into this document, and I've made

14· ·progress.· I've made notes.· I've got questions I want to

15· ·ask.· But I have not been able to finish it.· And it is

16· ·extremely complex and technical.

17· · · · · · And I heard the people -- heard Kat say that this

18· ·was -- the VIP Project was more complex than this, and it

19· ·was handled in a 45-day comment period.· I wasn't here

20· ·then, I don't know about that.· But I will say that when

21· ·other government agencies who are affected, or appear to

22· ·be affected by this project, request additional time, it's

23· ·simply a courtesy to give them that time.· This thing was

24· ·released in the middle -- or the early part of the summer.

25· · · · · · We just heard tonight that Caltrans is just now
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·1· ·releasing the document.· If we were not to provide

·2· ·additional time, we would not be giving those governmental

·3· ·agencies the ability to make a reasoned and thorough

·4· ·review of the project as it would affect them.

·5· · · · · · So I think it's only reasonable to extend the

·6· ·comment period.

·7· · · · · · And the government agencies have asked for an

·8· ·additional 30 days, which would make it 75.· They have

·9· ·paid staff that they are going to use that 30 days to get

10· ·to.· A lot of the people in the community are not

11· ·necessarily technically versed in all of the things that

12· ·are talked about in here, and they're gonna need more

13· ·time -- and we've heard testimony tonight that they'd like

14· ·more time -- to get into the details of this document.

15· ·It's 1469 pages; it's not easy reading, and I think it's

16· ·only reasonable that we provide that extra time.

17· · · · · · I would be in favor of extending it to a 90-day

18· ·period.

19· · · ·COMMISSIONER DEAN:· Okay.· Other comments from

20· ·Commissioners?· So you're suggesting a total of 90 days?

21· · · ·COMMISSIONER YOUNG:· Correct.

22· · · ·COMMISSIONER DEAN:· Who else would also like to weigh

23· ·in on this?· Commissioner Sprague?

24· · · ·COMMISSIONER SPRAGUE:· Well, I would agree this is a

25· ·project involving serious and complex issues.· I don't
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·1· ·think we can ignore the public's request for additional

·2· ·time.· And I honestly haven't heard anything from people

·3· ·that are not in favor of that, any reasonable reason why

·4· ·we shouldn't extend the time period.

·5· · · · · · So I'd be in favor of extending it.· It's really

·6· ·a question of how much time, and I'm not sure about that.

·7· · · ·COMMISSIONER DEAN:· Okay.· Well, let me follow that.

·8· · · · · · I've read a lot of EIRs and commented on EIRs,

·9· ·and the time period -- everybody always asks for

10· ·additional time to comment; that's one standard thing you

11· ·always hear at any DEIR hearing.

12· · · · · · I'm not sure that additional time always

13· ·contributes to the quality of the comments.· I think it

14· ·probably contributes to the quantity; I'm not sure that

15· ·the quality necessarily goes up with additional time, but

16· ·I think there's some extenuating circumstances here.· I

17· ·agree with some of the speakers, and in my own case, I was

18· ·on vacation for 10 days during the circulation period, so

19· ·I'm just getting into the meat of the document now.· So

20· ·I'm sympathetic to everybody who's asked for an extension

21· ·considering it's summertime, people on vacations,

22· ·including agency people, and also Commissioner Young

23· ·mentioned that we have other agencies, other cities,

24· ·requested that we extend the time period.

25· · · · · · So I would be in favor of extending at least to
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·1· ·60 days, I think maybe 75, total 75.· And just looking at

·2· ·the calendar, if we go to a 75-day review period, that

·3· ·would end on September 2nd, so that's right around the

·4· ·Labor Day Holiday.· So basically we'd be giving everybody

·5· ·until the end of the summer to finish their comments.

·6· ·Now, that seems to me more than sufficient.

·7· · · · · · I understand that this is a very complex and

·8· ·technical project, but we do need to move it along.· We

·9· ·can't just sit on this forever and accept comments for an

10· ·indeterminate period of time.

11· · · · · · So I'm going to start there.

12· · · · · · Any comments from the Commissioners on that?

13· ·Commissioner Smith?

14· · · ·COMMISSIONER SMITH:· I would agree that we need some

15· ·more time, but I think, in all fairness, I'd like to hear

16· ·from the Applicant in some way about this.

17· · · ·COMMISSIONER DEAN:· Before we ask the Applicant to

18· ·come up, any other comments from Commissioners?

19· ·Commissioner Cohen-Grossman?· Commissioner Oakes?

20· · · · · · Could we have the Applicant step forward, please.

21· · · · · · Hi, good evening.

22· · · ·MR. HILL:· Hi.· John Hill, I'm the refinery manager,

23· ·vice president, general manager.

24· · · · · · We believe that this has been a topic of

25· ·discussion for over a year.· I agree it's a long and
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·1· ·complicated document.· And we are ready to move forward

·2· ·with the process.· We believe that 45 days is equitable,

·3· ·and we're asking for the 45-day period to be the comment

·4· ·period for the project.

·5· · · ·COMMISSIONER DEAN:· Okay.· So you'd like us to stick

·6· ·with the 45 days?

·7· · · ·MR. HILL:· That's correct.

·8· · · ·COMMISSIONER DEAN:· Okay.· Any questions for the

·9· ·Applicant while he is there?· Commissioner Smith?

10· · · ·COMMISSIONER SMITH:· No.

11· · · ·COMMISSIONER DEAN:· No?

12· · · · · · Thank you very much.

13· · · ·MR. HILL:· Thank you.

14· · · ·COMMISSIONER DEAN:· Okay.· So where do we go from

15· ·here?

16· · · · · · Commissioner Oakes?· Are you in favor of an

17· ·extension?

18· · · ·COMMISSIONER OAKES:· I think we need a motion to

19· ·extend the comment period for a total of 90 days.· I'll

20· ·make that motion, for the comment period to be extended

21· ·for a total of 90 days.

22· · · ·COMMISSIONER YOUNG:· Second.

23· · · ·COMMISSIONER DEAN:· Any discussion on that?

24· · · ·COMMISSIONER OAKES:· Can't discuss it, till you second

25· ·it.
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·1· · · ·COMMISSIONER DEAN:· Okay.· So now we're talking about

·2· ·the comment period would end approximately September 15th.

·3· · · · · · Any discussion on that?· Commissioner Smith?

·4· · · ·COMMISSIONER SMITH:· I was willing to split the

·5· ·difference and do just the 75 days.· I think that's

·6· ·reasonable.· I really don't -- and I'm supposed to leave

·7· ·on vacation in just a few hours, and I think I can have

·8· ·this done by that date.· But I think 90 days is probably

·9· ·excessive, and I don't believe that would give us the

10· ·same -- I agree with -- I've worked with EIRs, as well,

11· ·and I think we're just going to get quantity and not

12· ·quality, and so I would agree to the 75 days, to the end

13· ·of summer, and go from there.

14· · · ·COMMISSIONER DEAN:· Okay.· Well, we have a motion.· We

15· ·have a second.· Any other discussion before we vote?

16· · · · · · Commissioner Cohen-Grossman?

17· · · ·COMMISSIONER COHEN-GROSSMAN:· Yeah, we heard from

18· ·about 30 people -- I wasn't keeping an accurate count --

19· ·and except for two, everyone said "please extend," and

20· ·what they said was, many things, but what it seemed to sum

21· ·up as:· It's a very complicated report.· And I'm in the

22· ·same boat as Commissioner Young, I'm reading every single

23· ·word, and it's not the easiest read for me, and I thought

24· ·I was pretty literate.

25· · · · · · So the question is, will the quality of my
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·1· ·understanding increase with more time?· No.· And that's

·2· ·the issue.· So I believe we should extend it.· I'm not

·3· ·sure by how much, to make for the quality that everybody

·4· ·deserves, and understanding, which is pretty hard.· It's

·5· ·not that it's not a well-written report, it's just

·6· ·complicated stuff.

·7· · · ·COMMISSIONER DEAN:· Okay.· Unless there's somebody

·8· ·else wants to say something, we've had a motion and a

·9· ·second.

10· · · · · · Why don't we call the roll.

11· · · ·MS. MILLION:· So on a motion to extend 90 days?

12· · · ·COMMISSIONER DEAN:· Total of 90 days.

13· · · ·MS. MILLION:· For a total of 90 days.

14· · · · · · Cohen-Grossman?

15· · · ·COMMISSIONER COHEN-GROSSMAN:· Yes.

16· · · ·MS. MILLION:· Oakes?

17· · · ·COMMISSIONER OAKES:· Yes.

18· · · ·MS. MILLION:· Smith?

19· · · ·COMMISSIONER SMITH:· No.

20· · · ·MS. MILLION:· Sprague?

21· · · ·COMMISSIONER SPRAGUE:· Yes.

22· · · ·MS. MILLION:· Young?

23· · · ·COMMISSIONER YOUNG:· Yes.

24· · · ·MS. MILLION:· Chair Dean?

25· · · ·COMMISSIONER DEAN:· No.
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·1· · · · · · Motion carries.· The City turned one up.

·2· · · ·MS. KAT WELLMAN:· I'm assuming that for findings you

·3· ·want me to list what you've already discussed on the dais?

·4· · · ·COMMISSIONER DEAN:· Yes.· In fact, I was thinking

·5· ·about that.

·6· · · · · · I would mention:· The complexity of the issues;

·7· ·the technical nature of the document; the length of the

·8· ·document; and also the regional nature.· It's not just a

·9· ·Benicia issue, we've had speakers from outside of the

10· ·City.· So it's --

11· · · ·MS. KAT WELLMAN:· And the request from other

12· ·governmental agencies?

13· · · ·COMMISSIONER DEAN:· And from other governmental

14· ·agencies.

15· · · ·MS. KAT WELLMAN:· Okay.

16· · · ·COMMISSIONER DEAN:· Yes, thank you.

17· · · ·MS. KAT WELLMAN:· All right.· Thank you.

18· · · ·COMMISSIONER DEAN:· Okay.· I think the Commission

19· ·needs a break.· So it's about 10 after 9:00.· Take a break

20· ·for 10 minutes.· Be back here about 9:20.

21· · · · · · (Recess taken.)

22· · · ·COMMISSIONER DEAN:· Okay.· Staff are we ready to ...

23· ·are we ready to go?· Okay.· So welcome back.· We're now on

24· ·to Item 5B, which is the public hearing receive comment on

25· ·the Draft Environmental Impact Report for the Valero
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·1· ·Crude-By-Rail Project.

·2· · · · · · Do we have a staff report on this?

·3· · · ·MS. MILLION:· We do.

·4· · · · · · Good evening.· I want to thank you, everyone, for

·5· ·coming and for participating in tonight's event.

·6· · · · · · My name is Amy Million.· I'm the Principal

·7· ·Planner for the City of Benicia.· I'm going to start by

·8· ·going around and letting you know who is here, because

·9· ·there are several people up here who are going to speak

10· ·this evening.

11· · · · · · We have two representatives from ESA.· ESA is the

12· ·firm hired by the City to draft the Environmental

13· ·documents that you've been reviewing over the past year

14· ·and a half.· We have Cory Barringhaus and Tim Morgan.

15· · · · · · Across is Kat Wellman.· Kat is the City's

16· ·contract attorney.

17· · · · · · We also have Brad Hogin.· Brad Hogin is special

18· ·CEQA counsel for the City.· He was retained for this

19· ·project to provide legal advice on the EIR and to show

20· ·compliance with CEQA.

21· · · · · · Jim Lydon.· Jim is the Benicia Fire Chief.

22· · · · · · And we have Lieutenant Frank Hartig, with Benicia

23· ·Fire Department.

24· · · · · · Wanted to let you know that we made copies of the

25· ·PowerPoint presentation.· They were on the side table.· If
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·1· ·for some reason, we ran out, I apologize.· We will post

·2· ·this to the City's website, the Crude-By-Rail Web page, so

·3· ·anyone can download that.

·4· · · · · · We also had public comments that were submitted

·5· ·during the Draft EIR review period, but after the Planning

·6· ·Commission packet went out on July 2nd.· So those comments

·7· ·were from July 3rd to today.· At about 4:00 p.m., I had to

·8· ·stop printing, and then we had to start making copies.

·9· · · · · · So all of the comments submitted from July 3rd to

10· ·July 10th were also printed and made copies.

11· · · · · · And, again, if those are not available any

12· ·longer, they will be posted to the City's website to

13· ·review.

14· · · · · · So the focus of tonight is to receive comment on

15· ·the Draft EIR.· No action on the project, in terms of

16· ·project approval or denial will happen this evening.· Your

17· ·position on the project itself, meaning whether you

18· ·support or you're in opposition of the project, is not the

19· ·intent of the meaning.· The time for that will be when the

20· ·Planning Commission holds hearings to take action on the

21· ·Use Permit and certification of the EIR.

22· · · · · · Tonight staff will be taking in comments and

23· ·questions.· The process for answering questions will be

24· ·done in the response to comments, which is part of the

25· ·document of the Final EIR.
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·1· · · · · · Feel free, also, to submit any of the comments

·2· ·that you provide tonight in writing.· Written comments

·3· ·carry the same weight as the oral comments provided this

·4· ·evening.

·5· · · · · · Staff and ESA are here to take down your

·6· ·comments.· There's no need to repeat your comments.· If

·7· ·you agree with what already has been said, simply indicate

·8· ·that you agree.

·9· · · · · · The presentation tonight will have three

10· ·highlighted areas, for lack of a better word.· First, will

11· ·be an overview of the proposed project.· We'll also do a

12· ·quick overview of the environmental review process.· ESA

13· ·will provide a summary of the impacts.· And Benicia Fire

14· ·Chief will provide an overview of Benicia's emergency

15· ·response plan.

16· · · · · · So I'll quickly go through the major project

17· ·components.

18· · · · · · ESA will probably provide a brief project

19· ·description as part of their presentation and how that

20· ·relates to the environmental review, so I won't dwell on

21· ·it too long.

22· · · · · · First is the installation of a single, tank car,

23· ·unloading rack, capable of offloading two parallel rows of

24· ·25 crude oil tank cars.· Includes construction of two

25· ·parallel offloading rail spurs to access the tank car
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·1· ·unloading rack.· A total of 8,880 track, feet of track,

·2· ·will be installed on the refinery property.· Installation

·3· ·of approximately 4,000 feet of crude oil pipeline, and

·4· ·associated pump infrastructure between the offloading rack

·5· ·and the existing crude supply piping.· Replacement and

·6· ·relocation of approximately 1800 feet of an existing tank

·7· ·farm dike, and relocation of existing fire-water pipeline,

·8· ·compressor station, and underground infrastructure.· It

·9· ·includes the location of ground water wells, which are

10· ·located in the project area.· And the construction of a

11· ·new service road adjacent to the proposed unloading rack.

12· · · · · · For the overview of the CEQA process, I'm going

13· ·to turn it over to Kat Wellman.· Ms. Wellman provided a

14· ·more detailed training to the Planning Commission on June

15· ·30th.· Some of you may have seen it.· It can be found on

16· ·the City's website.· We uploaded the PowerPoint

17· ·presentation from that evening.· We attached it to the

18· ·June 30th Planning Commission Agenda.· Feel free to

19· ·download it there.

20· · · · · · So she's only going to do a brief recap, hit only

21· ·the major highlights from that presentation, just so we

22· ·can all be up-to-speed on CEQA.

23· · · ·MS. KAT WELLMAN:· Thank you so much.

24· · · · · · This really will be brief highlights on the ones

25· ·that I think are probably most important.· But I'd like to
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·1· ·start out with:· What is CEQA?

·2· · · · · · And the bottom line of CEQA:· It's a very complex

·3· ·law, as you can tell just from the DEIR, but it has a very

·4· ·simple goal, which is to try to protect the environment.

·5· ·And it does that by ensuring decision-makers understand

·6· ·and account for the environmental consequences of a

·7· ·project.

·8· · · · · · Well, how does it do this?· It does it by

·9· ·requiring the environmental review process.· And that's

10· ·what it is:· It's a process.· And what I need to tell you

11· ·is that it's separate from the actual decision of the

12· ·project.· No decision on the project can be made until the

13· ·environmental review process is complete.· So you need to

14· ·keep that in mind.

15· · · · · · The impacts on the project decision?· It does

16· ·not.· CEQA does not approve or deny a project.· And let me

17· ·explain to you what I mean by that.· The Planning

18· ·Commission can be looking at a project that has absolutely

19· ·no environmental impacts at all and can choose to deny it,

20· ·because they don't think it's beneficial to the community.

21· · · · · · The Planning Commission can also approve a

22· ·project, even if there are significant environmental

23· ·impacts that cannot be mitigated, because they think it's

24· ·beneficial to the community and that the benefits outweigh

25· ·the impacts.
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·1· · · · · · The main requirements of CEQA is that there's a

·2· ·good-faith effort for disclosure.· A good-faith effort to

·3· ·disclose the project, the environment, the impacts and the

·4· ·mitigation.· And all significant mitigations must be

·5· ·addressed.· So let's talk about what a mitigation is.

·6· · · · · · Mitigation is a measure that has to be feasible

·7· ·and it also has to be enforceable.· In other words, the

·8· ·City cannot put down mitigation measures if it can't

·9· ·control or monitor them.· But they're designed to avoid

10· ·prospective impacts, minimize the impacts, reduce or

11· ·eliminate the impact over time, or compensate for the

12· ·impact.· And the goal is to try to eliminate or reduce to

13· ·less than significant.

14· · · · · · So then the next question is:· Well, what is

15· ·"significant"?· And that's the difficult question.· It's

16· ·not always clear.· CEQA has a definition that goes as

17· ·follows, and I'll read it to you:

18· · · · · · A substantial or potentially substantial adverse

19· ·change in any of the physical conditions within the area

20· ·affected by the project, including land, air, water,

21· ·minerals, flora, fauna, ambient noise and objects of

22· ·historic or aesthetic significance.

23· · · · · · And what this DEIR is, it identifies all the

24· ·different aspects that have to be looked at in the

25· ·environment, determines if there's any potential impacts,
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·1· ·and whether or not they're significant.· And you can

·2· ·review this document and you can see how they come up with

·3· ·it.

·4· · · · · · There's three different types of impacts.

·5· ·There's direct effects, which are effects that are caused

·6· ·directly by the project and occur at the same time and

·7· ·place.

·8· · · · · · There's indirect effects that are reasonably

·9· ·foreseeable, that are caused by the project, but occur at

10· ·a different time and place.

11· · · · · · And there's cumulative effects, which are the

12· ·combined impact of the proposed project, in combination

13· ·with other projects, that will produce similar impacts.

14· · · · · · And I think that's all you need to know.

15· · · · · · The main thing, though, that I want to stress is

16· ·that tonight's hearing is not to hear whether or not you

17· ·approve or -- approve of the project or don't approve of

18· ·the project.· It's really to look at the environmental

19· ·review that has already taken place; the DEIR that's

20· ·before you.· Because we don't even get to a project

21· ·decision until we complete the review.

22· · · · · · And we're very lucky in Benicia that our CEQA

23· ·guidelines allow for this public hearing, so that in

24· ·addition to being able to write your comments, you can get

25· ·up and you can verbally address them in public.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 95
YVer1f

·1· · · · · · Thank you very much.

·2· · · ·MS. MILLION:· Thank you.

·3· · · · · · A quick background on the project.· So, Valero

·4· ·Submitted for a Use Permit on December 21, 2012.

·5· · · · · · City retained ESA to prepare the initial study.

·6· · · · · · A mitigated negative declaration was circulated

·7· ·between May 31 and July 1st, 2013.

·8· · · · · · When review of all the comments that were

·9· ·submitted as part of the initial study, mitigated negative

10· ·declaration, the City determined that a fair argument

11· ·under CEQA can potentially be made, and so the City

12· ·decided to prepare an EIR.

13· · · · · · Following that was a scoping meeting for the EIR.

14· ·The scoping was from August 8th through September 13,

15· ·2013, and we had a Planning Commission Meeting to accept

16· ·oral comments on the scoping for the Draft EIR on

17· ·September 12, 2013.

18· · · · · · The notice of preparation of the Draft EIR was

19· ·sent to the State Clearinghouse, which is a division of

20· ·Governor's Office of Planning and Research, and 18 state

21· ·and regional agencies.

22· · · · · · The Draft EIR was prepared and released on June

23· ·17, 2014 and as of this evening, the comment period is set

24· ·to end on Monday, September 15.

25· · · · · · At the end of the comment period, the Draft Final
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·1· ·EIR will be prepared.· This will include all of the

·2· ·comments provided during the comment period, both written

·3· ·and verbal comments provided at the Planning Commission

·4· ·meeting tonight.

·5· · · · · · CEQA provides for a minimum of 10 days for

·6· ·publication of the response to comments and Final EIR,

·7· ·before you can schedule a public hearing to consider

·8· ·certifying the EIR.

·9· · · · · · The Planning Commission will hold a public

10· ·hearing to consider whether the EIR adequately describes

11· ·all significant potential environmental impacts and

12· ·identifies potential mitigations for such impacts.

13· · · · · · So upon conclusion of the environmental process,

14· ·the Planning Commission will then make a decision on the

15· ·Use Permit for the Crude-By-Rail Project.

16· · · · · · So as a reminder, all of the documents associated

17· ·with this project, including the project plans,

18· ·application, environmental documents such as the initial

19· ·study mitigated negative declaration, the Draft of

20· ·Environmental Impact Report, are all available at these

21· ·three locations:

22· · · · · · The first is the Community Development

23· ·Department, City Hall.· For those of you not familiar,

24· ·it's actually downstairs.· You access it most directly off

25· ·of the parking lot, off of K Street.
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·1· · · · · · The Library.

·2· · · · · · And as well, all of these are on the City's

·3· ·website.

·4· · · · · · So now I'm going to turn it over to Cory, with

·5· ·ESA, to give a summary of the environmental document

·6· ·itself.

·7· · · ·MR. BARRINGHAUS:· Thank you.

·8· · · · · · Okay.· My name is Cory Barringhaus.· I'm Managing

·9· ·Associate at ESA, and served as the deputy project manager

10· ·for this project.

11· · · · · · Tonight I'll be presenting a brief overview of

12· ·the project description and a summary of some of the

13· ·findings we made in our environmental analysis.

14· · · · · · Right here, this figure is also in the EIR.· It's

15· ·Figure 3-2, just showing the boundaries of the Valero

16· ·property in yellow, and the long white is the general area

17· ·of the unloading rack and the rail improvements.

18· · · · · · The project, as you know, is essentially about

19· ·providing an alternate means of delivering crude oil

20· ·feedstock to the refinery.· The project would allow the

21· ·refinery to receive up to 70,000 barrels per day of crude

22· ·oil to be delivered by train.· The refinery currently

23· ·receives crude oil by marine vessel, and the project would

24· ·displace an equal amount of the oil delivered by the

25· ·marine vessel.
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·1· · · · · · The project would not involve any changes to the

·2· ·existing refinery operations or process equipment, other

·3· ·than the construction operation of the project components.

·4· ·It would not increase the amount of crude oil that can be

·5· ·processed by the refinery.

·6· · · · · · It would allow Valero to receive up to 100 tank

·7· ·cars of crude oil per day, and two 50-car trains.· The

·8· ·tank cars would be transported by Union Pacific Railroad

·9· ·from sources in North America to Roseville, California.

10· · · · · · Union Pacific would then assemble the tank cars

11· ·into unit trains for shipment to the refinery.

12· · · · · · Unit trains carry a single commodity, so no other

13· ·products, besides crude oil, would be transported in these

14· ·shipments to the refinery.

15· · · · · · This is a figure also from the EIR.· It's figure

16· ·3-3.· This is the site plan.· It's probably a little hard

17· ·to see, I'll just give you some description of what you're

18· ·looking at.

19· · · · · · Trains would enter and exit the refinery on an

20· ·existing rail spur that crosses Park Road, which is at the

21· ·upper left of this figure.· The colored lines are the rail

22· ·track.· Existing track is shown in red.· New track,

23· ·proposed track, is green.· And the orange is track that

24· ·will be realigned.

25· · · · · · And the tank car unloading track is located
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·1· ·between the new track shown on the middle portion of the

·2· ·figure.· Again, it would be capable of offloading two

·3· ·parallel rows of 25 tank cars.

·4· · · · · · The crude oil would be pumped from the unloading

·5· ·rack to existing storage tanks via new offloading pipe.

·6· · · · · · One change from the initial City project

·7· ·description, that included the repurposing of an existing

·8· ·storage tank to allow for crude oil service.· Since that

·9· ·time, Valero has indicated this is no longer needed as

10· ·part of the project; so therefore, it was not analyzed as

11· ·part of the Draft EIR.

12· · · · · · So reiterate some of the conclusions.· We did

13· ·prepare an initial study last year.· It did analyze all 18

14· ·topics in the CEQA environmental checklist, which are

15· ·listed in Appendix G of the CEQA guidelines.

16· · · · · · The analysis in the initial study concluded that

17· ·either no impact or less-than-significant impacts would

18· ·result from the topics you see listed here.· Therefore, no

19· ·further analysis of these topics was necessary in the EIR.

20· · · · · · The Draft EIR similarly concluded that no impact

21· ·or less-than-significant impacts would result for these

22· ·four resources:· Cultural resources, greenhouse gas

23· ·emissions, land use and planning or noise.· Therefore, no

24· ·mitigation would be required for these topics.

25· · · · · · The Draft EIR concluded that potentially
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·1· ·significant impacts could result in the four areas listed

·2· ·here, but mitigation measures would reduce effects to

·3· ·less-than-significant levels.· These are:· Biological

·4· ·resources; energy conservation; geology and soils;

·5· ·hydrology and water quality.

·6· · · · · · At this point, I'd like to go into some greater

·7· ·detail on potential project effects for three topics --

·8· ·air quality; hazard and hazardous materials; and

·9· ·transportation/traffic -- that we feel are the greatest

10· ·interest to the community.

11· · · · · · Beginning with air quality:

12· · · · · · Air quality effects are discussed in the EIR as

13· ·occurring during project construction or during actual

14· ·operation of the project.· Effects during construction

15· ·would be reduced to less-than-significant levels by

16· ·implementation of basic Bay Area Air Quality Management

17· ·District mitigation measures.· These measures are

18· ·typically measured by the Air District for every

19· ·construction project.

20· · · · · · Operation air emissions can be categorized as

21· ·direct and indirect effects.· Direct air emissions of the

22· ·project would be limited to fugitive emissions from the

23· ·components constructed for the project, such as the crude

24· ·oil unloading rack and associated piping.

25· · · · · · Emissions from these components would be offset
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·1· ·by reductions in marine vessel emissions, and impact was

·2· ·determined to be less than significant.

·3· · · · · · Indirect air emissions would result from the

·4· ·locomotives that are transporting the tank cars between

·5· ·Roseville and Benicia.· Within the boundary of the Bay

·6· ·Area Air Quality Management District, indirect locomotive

·7· ·emissions would displace most maritime emissions,

·8· ·resulting in an overall net decrease in the operation of

·9· ·all emissions.

10· · · · · · Emissions from locomotives could also occur in

11· ·the Sacramento Valley Air Basin within the boundaries of

12· ·three air districts:· The Yolo-Solano, Sacramento

13· ·Metropolitan, and Placer County Air Districts.

14· · · · · · The City has conservatively elected to use the

15· ·thresholds of these three air districts to determine the

16· ·effects of indirect project emissions, even though the

17· ·physical development associated with the project would

18· ·occur entirely within the Bay Area Air Basin.

19· · · · · · Unlike emissions within the Bay Area, no maritime

20· ·emissions would be displaced by locomotive emissions in

21· ·these air districts.

22· · · · · · The analysis concluded that the project would

23· ·exceed thresholds established by the Yolo-Solano and the

24· ·Sacramento Air districts for nitrogen oxides.

25· · · · · · Locomotive emissions that result in exceedences
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·1· ·of the thresholds are under the control of Union Pacific

·2· ·and are regulated by the federal government.· The City has

·3· ·no jurisdiction to impose emission controls on the

·4· ·locomotives; therefore, no feasible mitigation is

·5· ·available and the indirect air emissions impacts within

·6· ·these two air districts was determined to be significant

·7· ·and unavoidable.

·8· · · · · · Moving on, I'm sure you're aware that the

·9· ·transport of crude by rail could result into the release

10· ·of oil into the environment during a derailment or other

11· ·accident.· The consequences of such release depend a great

12· ·deal on the amount and location of such a release.· A

13· ·release of crude oil during an accident could harm the

14· ·environment and property.· An accident could also result

15· ·in injuries and possibly loss of life.

16· · · · · · In order to evaluate the likelihood of an

17· ·accidental release occurring with the proposed project, a

18· ·quantitative assessment was conducted to identify the

19· ·probability of such a release.· This analysis concluded

20· ·that the estimated occurrence of an accident releasing

21· ·more than 100 gallons of crude oil as approximately .009

22· ·per year, which corresponds to an estimated frequency of

23· ·once per 111 years.· Therefore, although the consequences

24· ·of such a release are potentially severe, the likelihood

25· ·of such a release resulting from the project is low.
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·1· · · · · · In addition, as noted in detail in section 4.7 of

·2· ·the EIR, there's an extensive body of rules and

·3· ·regulations adopted by the U.S. Department of

·4· ·Transportation, including many adopted within the past

·5· ·year, to minimize the risk of accidental release of crude

·6· ·oil from tank cars.· The Association of American Railroads

·7· ·has also voluntarily adopted measures to reduce the risk

·8· ·of an accidental release.

·9· · · · · · The EIR concluded that the low risk of an

10· ·accidental release of crude oil on a train traveling from

11· ·Roseville to Benicia, in conjunction with regulations

12· ·designed to minimize such release, would not result in a

13· ·significant impact.

14· · · · · · Further, the City is preempted by federal law

15· ·from regulating rail activity and/or imposing any

16· ·requirements that burden the unrestricted movement of

17· ·trains in interstate commerce.

18· · · · · · The last topic I would like to highlight are the

19· ·effects of the project on local traffic here in Benicia.

20· ·Listed here are just some of the basic features of the

21· ·project train movements within the City.· The project

22· ·would add four train crossings at Park Road per day,

23· ·consisting of two loaded trains entering the refinery, and

24· ·then two crossings as the empty cars are transported back

25· ·to Roseville.· There would be a minimum 12-hour interval
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·1· ·between the deliveries of loaded trains, as that is the

·2· ·duration needed to unload a train and prepare the empty

·3· ·cars for shipment back to Roseville.· Each crossing at

·4· ·Park Road is estimated to last approximately 8 minutes.

·5· · · · · · If the project is approved, Valero will also ask

·6· ·Union Pacific to schedule tank car deliveries to avoid the

·7· ·weekday commute hours of 6:00 to 9:00 a.m. and 4:00 to

·8· ·6:00 p.m.; therefore, the analysis in the EIR focused on

·9· ·the base-line conditions and the base-line plus project

10· ·conditions outside of those time periods.

11· · · · · · The analysis concluded that the project-related

12· ·trains would generate vehicle cues on Park Road to

13· ·Industrial Way, and on Park Road/Bay Shore Road onto the

14· ·I-680 northbound off-ramp.· Project-related vehicle cues

15· ·would be similar to those generated currently by existing

16· ·rail operations.· The longest existing daily train,

17· ·degrades the level of service at each study intersection

18· ·from an excellent LOS A, to a poor LOS F.· The delay

19· ·caused by project-related trains would be less than the

20· ·delay caused by the longest train under current

21· ·conditions.

22· · · · · · In addition, the project-related train crossing

23· ·at Park Road would increase the average vehicle delay by

24· ·less than the one-second threshold of significance for

25· ·train crossings that currently operate at LOS F.
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·1· · · · · · In terms of emergency access, emergency access to

·2· ·the area in the vicinity of the refinery, there's a low

·3· ·probability that an emergency incident would occur in the

·4· ·areas northeast of the Park Road intersection during a

·5· ·project train crossing.· However, mitigation measures have

·6· ·been provided in the EIR to minimize impacts to emergency

·7· ·vehicle access.· These are brief summaries of the actual

·8· ·mitigation.

·9· · · · · · Valero will provide, install and maintain cameras

10· ·connected to Benicia dispatch to notify emergency

11· ·responders when a train is crossing Park Road, and thus

12· ·alternative routes should be utilized.

13· · · · · · Finally, Valero's existing emergency response

14· ·team will assist Benicia Fire Department in responding to

15· ·all site emergencies within the Park Road and Bay Shore

16· ·Road areas, as requested under the existing mutual

17· ·agreement.

18· · · ·MS. MILLION:· Thank you, Cory.· I know that we're all

19· ·anxious to start the public comment on the document.

20· ·However, though, there were a few issues that were raised

21· ·through this project that staff thought would be really

22· ·helpful to speak on this evening as part of tonight's

23· ·presentation.

24· · · · · · The first is the legal issues within the Draft

25· ·EIR, such as preemption, and confidential business
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·1· ·information.· And the second being Benicia's emergency

·2· ·response plan.

·3· · · · · · So, first I'm going to turn it over to Brad

·4· ·Hogin, who is going to provide a brief overview of some of

·5· ·the legal aspects; followed by Benicia's Fire Chief, Jim

·6· ·Lydon, to provide information on the City's emergency

·7· ·response plan.

·8· · · ·MR. HOGIN:· Good evening, Mr. Chair, members of the

·9· ·Commission.· As Amy said, I'm going to talk about two

10· ·things, preemption and confidential business information.

11· · · · · · The preemption is this:· There's certain aspects

12· ·of this project that have impacts that arise from the

13· ·operation of railroads.· Those impacts are potential risk

14· ·of a release of crude oil, environmental damage, possible

15· ·fire explosion that could damage property and injure

16· ·people.· And the second risk -- the second impact, rather,

17· ·is the impact on air quality from locomotive emissions.

18· · · · · · So the question is, simple question is what, if

19· ·anything, can the City do to mitigate those impacts under

20· ·CEQA, or otherwise reduce those impacts under its police

21· ·powers or some other law?· And the answer is there's

22· ·nothing that the City can do.· And that's because of the

23· ·Interstate Commerce Commission Termination Act, which is a

24· ·federal law, and under that law the Surface Transportation

25· ·Board has exclusive jurisdiction to regulate the
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·1· ·transportation of crude oil and anything else by rail.

·2· · · · · · And among the other things that are preempted are

·3· ·local laws that impose permitting requirements, some refer

·4· ·to as preclearance requirements, and CEQA is one of those.

·5· ·That's basically any time a local agency or State agency

·6· ·would want to say to a railroad:· "If you want to do that,

·7· ·you have to get a permit from us, and we're going to

·8· ·regulate that."· Okay?· And under the ICCTA, the railroads

·9· ·do not need to get permission to do anything from cities.

10· ·Okay?· It's that simple.

11· · · · · · This is very well-established in court decisions,

12· ·in the Ninth Circuit Court of Appeals, which is the

13· ·Circuit Court that applies in California.· Other Circuit

14· ·Court of Appeal decisions, decisions by the Surface

15· ·Transportation Board as a part of its administrative

16· ·rule-making and administrative determination process.· And

17· ·last year, even from the California Attorney General,

18· ·Kamal Harris, she filed a brief with an Appellate Court,

19· ·that argued very strenuously that CEQA is preempted by the

20· ·ICCTA.· And Attorney General Harris, I'm sure everyone

21· ·knows, is a very strong proponent of a vigorous

22· ·enforcement and implementation of CEQA.· So if she says

23· ·it's preempted, you can bet it's preempted.

24· · · · · · So what does this mean?· Again, just to

25· ·reiterate.· Let's say the City wanted to say:· "We're
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·1· ·concerned about the risks of the spill, and we want to

·2· ·reduce air pollution, so Valero, we're going to approve

·3· ·your project, but only with the condition that you only

·4· ·run one train in and out a day instead of two trains in

·5· ·and out a day."· You'd be preempted from doing that.· The

·6· ·City does not have the authority to do that.· The City

·7· ·does not have the authority to adopt regulation that

·8· ·limits the emissions from locomotives.· That's completely

·9· ·preempted.· The City can't say:· "Well, you have to use

10· ·these tank car standards instead of these other tank car

11· ·standards."· Okay?

12· · · · · · So if there's any questions on that ..., the

13· ·answer is pretty simple.· The analysis is somewhat

14· ·complicated, perhaps, but the answer is pretty simple.

15· · · · · · The second issue is confidential business

16· ·information.· Under CEQA, there's a specific provision

17· ·under CEQA that says that an Applicant for a permit -- you

18· ·can actually look at the environmental review -- can

19· ·submit information that is confidential business

20· ·information that has some kind of competitive value, and

21· ·designate that as such, and the City is prohibited under

22· ·CEQA from disclosing that information.

23· · · · · · And the definition of "confidential business

24· ·information" is very broad.· Basically, it's any

25· ·information that has competitive value.· So it could be a

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 109
YVer1f

·1· ·process that isn't patented, a particular formula,

·2· ·customer lists, supplier lists, and so on.· I couldn't

·3· ·possibly sit here and recite all the different types of

·4· ·information that could properly be considered confidential

·5· ·business information.

·6· · · · · · But for our purposes here, the City has requested

·7· ·from Valero a great deal of information in connection with

·8· ·this environmental process, and they have been very

·9· ·forthcoming.· There has been a very small percentage of

10· ·the information that they've submitted that they have

11· ·designated as "confidential business information."

12· · · · · · The City said, you know, we need to give certain

13· ·information to our experts to be absolutely certain about

14· ·our conclusions, so we understand that this type of

15· ·information is business confidential, or it could be

16· ·business confidential, and they designated a very small

17· ·portion of it and gave it to us; we gave it to our

18· ·experts.· The experts looked at that and made sure they

19· ·had all the information they needed.

20· · · · · · There's basically two types of information.

21· ·Excuse me.· The first type of information is basically

22· ·what particular crude oils does Valero intend to purchase

23· ·once the project is up and running, assuming the project

24· ·is approved?· Valero has publicly said only that it

25· ·intends to purchase light sweet crudes.· There's a table
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·1· ·in the EIR that lists about 40 North American crude oils

·2· ·that potentially Valero could buy, and there's no

·3· ·condition or requirement that they buy any particular one.

·4· ·And whatever crudes they start to buy, that could change

·5· ·over time.

·6· · · · · · So for purposes of the environmental analysis,

·7· ·we've assumed that they could buy any number of those, any

·8· ·one particular one, or any combination, or whatever.

·9· · · · · · But in their public version of their application

10· ·to the Bay Area Air Quality Management District, they

11· ·stated that they intended to buy light sweet crudes,

12· ·similar to ANS, Alaskan North Slope look-a-likes.· Well,

13· ·if you look at that list, there's a bunch of them that

14· ·fall within the category of "light sweet crudes."

15· · · · · · There's a confidential version of that letter to

16· ·the Bay Area AQMD, that identifies one or more specific

17· ·crudes that Valero intends to purchase, and they have

18· ·designated that information to be confidential.· The Bay

19· ·Area AQMD has protected that information.· The City has

20· ·protected that information.· The City would violate CEQA

21· ·if it doesn't protect that information because it has

22· ·competitive value.· If competitors knew where they were

23· ·intended to get their crude oil from, they could kind of

24· ·outfox Valero by locking down contracts from that

25· ·supplier, or bidding up the price of that particular
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·1· ·crude, and so on.

·2· · · · · · So they could wreak havoc with Valero's business

·3· ·strategy, or they could simply steal the idea, "Oh, that's

·4· ·why Valero is making a lot of money because they use that

·5· ·combination.· So I'm gonna try that combination too."

·6· · · · · · So that's quite clear.· And again, the Bay Area

·7· ·AQMD recognizes the confidential nature of that

·8· ·information, as does the U.S. Environmental Protection

·9· ·Agency.

10· · · · · · In the EIR there's a discussion of the EPA's rule

11· ·on confidential information, and they talk specifically

12· ·about crude oil feedstocks and how crude oil feedstocks

13· ·must be considered confidential information.

14· · · · · · The other general category of confidential

15· ·information that Valero has designated is the detail

16· ·properties of crude oil that it either blends and

17· ·processes or that it has delivered to the refinery.· These

18· ·are commonly known as "assays."· You might think of them

19· ·as fingerprints of a particular crude.· So it would list

20· ·not only the weight of the crude and the sulfur, but the

21· ·acidity, the Reid vapor pressure, and so on, and it would

22· ·be associated with a particular crude, like Cold Lake,

23· ·let's say.

24· · · · · · So Valero has some information that might, for

25· ·example, say, "Cold Lake, that we had that we processed on
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·1· ·this particular day, had these particular properties."

·2· · · · · · And the reason that's confidential business

·3· ·information is because other refineries and engineers at

·4· ·other refineries can use that information to figure out

·5· ·how Valero was making its crude oil.· Making crude oil is

·6· ·a very complicated process.· You might think of it as an

·7· ·analogy.· It would be like a cook, Gary Danko, or whoever,

·8· ·some famous chef in San Francisco has a very complex

·9· ·process for how he puts something together.· You order

10· ·salmon with mushroom and cream sauce.· It comes to you.

11· ·You know it has mushrooms, and cream and salmon.· But you

12· ·don't know how he marinated it, what spices he put in, how

13· ·long he cooked it, and so on.· I'm just trying to give a

14· ·simple kind of analogy for something that's very complex.

15· · · · · · But, basically, if all of these detailed

16· ·fingerprints of the crude were disclosed to its

17· ·competitors, that would put Valero at a disadvantage.

18· · · · · · And, finally, and could be the most important

19· ·point, that the federal regulators and the courts have

20· ·determined that oil companies can violate the antitrust

21· ·laws by sharing confidential information about their

22· ·operations, because that is a way to help them ultimately

23· ·fix prices.· And there have even been some enforcement

24· ·cases where there was no meeting of the oil companies, and

25· ·simply one oil company publicly disclosed the information,
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·1· ·the other companies looked at it and sort of a conspiracy

·2· ·was formed -- or at least that was the allegation --

·3· ·simply by the disclosure of the information into the

·4· ·public domain.

·5· · · · · · So that's a final reason why it's important for

·6· ·the City to keep this information confidential.· Not just

·7· ·to protect Valero, but really to protect the public at the

·8· ·end of the day, to the extent that disclosing this

·9· ·information could facilitate an antitrust violation, which

10· ·would result in increased oil prices.

11· · · · · · So, Mr. Chairman, Commission, that is all I have

12· ·to say on that.· I'm happy to answer any questions.

13· · · ·COMMISSIONER DEAN:· Any questions for counsel?

14· · · ·COMMISSIONER YOUNG:· I do have questions on this

15· ·topic, but I said that I would defer all my questions

16· ·until the public comment.· Is this the right time?· I'm

17· ·willing to wait.

18· · · ·MR. HOGIN:· I'll still be here, but I'd be happy to

19· ·answer any questions while it's fresh.· Either way, I'm

20· ·not going anywhere, unfortunately.

21· · · ·COMMISSIONER YOUNG:· Okay.· The whole question of the

22· ·actual source of the crude oil that's being purchased, is

23· ·there any other natural resource that you can think of

24· ·where the type -- not the type -- the actual location of

25· ·something being purchased is considered confidential?
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·1· ·Coal?· Lumber?· Anything else like that?

·2· · · ·MR. HOGIN:· I don't know.· Not that I know of,

·3· ·offhand.· I haven't studied any of those.· I can tell you

·4· ·I have studied crude oil.· Crude oil is very different

·5· ·from lumber.· I mean, lumber you just cut down the tree,

·6· ·and chop it up and sell it.

·7· · · · · · Crude oil is -- refining crude oil into

·8· ·marketable petroleum products is extremely complex.

·9· · · ·COMMISSIONER YOUNG:· And I understand that.· I'm just

10· ·talking about the source, of where it's coming from.· The

11· ·State Energy Commission says that 85 percent of all the

12· ·crude oil coming into California is Bakken shale.· There

13· ·is numerous references to Bakken shale in the document.

14· · · ·MR. HOGIN:· That couldn't be the case right now.

15· · · ·COMMISSIONER YOUNG:· That's according to the

16· ·California Energy Commission right now, 85 percent.

17· · · ·MR. HOGIN:· I don't know how it would get here,

18· ·because it's not shipped by rail to California.· But

19· ·that's okay.

20· · · ·COMMISSIONER YOUNG:· Well, let me go further, then.

21· ·In March a spokeswoman for Tesoro in Martinez, confirmed

22· ·that Tesoro is receiving 5 to 10,000 barrels a day of

23· ·Bakken shale.· That was in the Contra Costa Times.

24· · · · · · Phillips Refinery in Rodeo is bringing in tar

25· ·sands, according to the Contra Costa Times.
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·1· · · · · · But most interestingly, not in California, but in

·2· ·Memphis, Tennessee, at the Valero refinery itself, it is

·3· ·widely known and publicized that Valero is using Bakken

·4· ·shale, and they talk about it openly.· Bill Day, who is a

·5· ·spokesman for Valero, described in a Memphis Commercial

·6· ·Appeal Report, that Valero was using Bakken shale because

·7· ·of the cost savings and that Bakken represents 75 percent

·8· ·of the oil used at the Memphis refinery.

·9· · · ·COMMISSIONER DEAN:· Hang on, one second, Commissioner.

10· ·I'm going to interject here, because we're getting into

11· ·some real detailed information and it deserves a detailed

12· ·response.

13· · · ·COMMISSIONER YOUNG:· It is, yes.

14· · · ·COMMISSIONER DEAN:· But I would like for the staff to

15· ·complete their presentation, and we still need to get to

16· ·the public tonight.· So we could talk about this for a

17· ·long time.

18· · · · · · So are you willing to defer your questions?

19· · · ·COMMISSIONER YOUNG:· (Inaudible).

20· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

21· · · · · · So other questions for staff regarding the

22· ·process tonight?· I understand there are people in the

23· ·audience who would really like an answer to that question,

24· ·and we'll get there, but there's plenty of people who came

25· ·here specifically tonight to speak, and we want to make

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 116
YVer1f

2.9-59



·1· ·sure we get started on that process.

·2· · · · · · So any other questions on process from counsel?

·3· · · · · · Okay.· Commissioner Smith?

·4· · · ·COMMISSIONER SMITH:· So you stated that CEQA is

·5· ·preempted, and so as a mitigation measure, we couldn't

·6· ·make any requirements that are under the jurisdiction of

·7· ·the federal government or anything else.

·8· · · · · · When you get to a Use Permit and conditions of

·9· ·approval, could say, for instance, the use of the tank

10· ·cars -- and the Applicant has already stated they've been

11· ·using the 1232 tank cars -- could that not be listed as a

12· ·condition of approval?

13· · · ·MR. HOGIN:· It could not.

14· · · ·COMMISSIONER SMITH:· It could not?

15· · · ·MR. HOGIN:· It is simply an indirect way of regulating

16· ·the railroads, and railroads don't need our permission;

17· ·they don't need our approval.· But such a condition would

18· ·not be necessary, in this case, because Valero has

19· ·committed that it will use the 1232 cars.· That's part of

20· ·the project description.

21· · · ·COMMISSIONER SMITH:· So because it's stated that

22· ·that's what they will use, then somehow they have to use

23· ·those?

24· · · ·MR. HOGIN:· Yeah -- well, we can look into

25· ·enforcement.· I don't know if we could get an agreement
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·1· ·between Valero and the Railroad, for example, that would

·2· ·make them contractually committed to use the 1232 cars.

·3· ·We can do that, for example.· But there's no way that the

·4· ·City can require Valero to use a particular rail car.

·5· · · ·COMMISSIONER SMITH:· Thank you.

·6· · · ·COMMISSIONER YOUNG:· Can I follow up on that question?

·7· · · ·COMMISSIONER DEAN:· Sure.

·8· · · ·COMMISSIONER YOUNG:· What if Valero themselves owned

·9· ·the cars and not UP?

10· · · ·MR. HOGIN:· Well, actually Valero does own or lease

11· ·the cars.· UP does not own any of them.

12· · · ·COMMISSIONER YOUNG:· Okay.· But the federal preemption

13· ·of regulation applies to the privately owned rail cars, as

14· ·well?

15· · · ·MR. HOGIN:· Yes, because it's all part of the rail

16· ·operations:· Tank car standards.· Any aspect of the rail

17· ·operations, they don't need our permission.· So it applies

18· ·to their own locomotives, it applies to the cars that they

19· ·carry.· They don't need our permission to carry, you know,

20· ·any particular car.· The only permission they need is the

21· ·Surface Transportation Board and also complying with the

22· ·regulations of the Pipeline Hazardous Material Agency

23· ·Administration and the Federal Railroad Administration.

24· · · ·COMMISSIONER YOUNG:· One more question and then I'll

25· ·shut up.· I think you said earlier that the City could not
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·1· ·ask or require the Railroad to use only one delivery a

·2· ·day.· That was one of the proposed mitigation measures.

·3· · · ·MR. HOGIN:· Right.

·4· · · ·COMMISSIONER YOUNG:· But that means that they could

·5· ·theoretically bring three or four cars a day -- three or

·6· ·four car trainloads a day; is that true?

·7· · · ·MR. HOGIN:· As far as imposing conditions on Valero, I

·8· ·suppose we have -- well, yes.· We cannot impose any direct

·9· ·limit on the amount of -- on the transportation approved,

10· ·that's right.· But as far as Valero's Use Permit, their

11· ·project has stipulated that it's only going to be, you

12· ·know, so many trains a day; it's only going to be the two

13· ·trains a day.

14· · · ·COMMISSIONER YOUNG:· But there would be no way to

15· ·enforce that?

16· · · ·MR. HOGIN:· I'm sorry?

17· · · ·COMMISSIONER YOUNG:· There would be no way to enforce

18· ·that?

19· · · ·MR. HOGIN:· Enforce that limit?· I'd have to think

20· ·about that, actually.· I have to think about that.· It's a

21· ·good question.

22· · · ·COMMISSIONER DEAN:· Okay.· And we still have a

23· ·presentation from the Chief; is that right?

24· · · ·MS. MILLION:· Yes.

25· · · ·COMMISSIONER DEAN:· Yeah, proceed.
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·1· · · ·MR. LYDON:· Good evening.· I wanted to try to take the

·2· ·opportunity tonight to give a little information about the

·3· ·Benicia Fire Department and our emergency response plans.

·4· · · · · · The Benicia Fire Department is what is commonly

·5· ·known as an all-risk agency, which means that we respond

·6· ·to a variety of emergencies and requests for assistance.

·7· · · · · · Our personnel regularly train in order to perform

·8· ·for firefighting, emergency medical care, technical

·9· ·rescue, and hazardous materials incidence response.

10· · · · · · Our training is based on standards established at

11· ·the local, State and national level in these various

12· ·areas.

13· · · · · · We regularly provide training to our personnel

14· ·locally for the maintenance of skills.· We also send them

15· ·outside to specialized training in order to enhance their

16· ·knowledge, skills and abilities.

17· · · · · · The training is afforded to all levels of the

18· ·organization so that we are prepared for the physical task

19· ·of incident mitigation, as well as the management aspect

20· ·of incident command.

21· · · · · · We have the opportunity to participate in

22· ·specialized training with the Valero Benicia Fire

23· ·Department, using the resources they have within the

24· ·facility to prepare our staff to assist them in the

25· ·mitigation of incidents that might occur within the plant.
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·1· · · · · · Each day our department is staffed with eight

·2· ·firefighting personnel, and the Chief Officer for overall

·3· ·incident command.

·4· · · · · · Just as with other departments, small and larger,

·5· ·there are incidents that occur that are beyond the scope

·6· ·of the initial response.· In these cases, additional

·7· ·resources come to the incident through our mutual aid

·8· ·system, at the local, regional and State levels.

·9· · · · · · Here in Solano -- excuse me.· The support can

10· ·range from firefighters and equipment to specialized

11· ·response teams.· Here in Solano County, we have two

12· ·specialized response groups.· These groups are the Solano

13· ·County Hazards and Materials Response Team, which is a

14· ·Level-2, State-Certified team, and also a Use ARC team.

15· ·The Benicia Fire Department has members on both of these

16· ·groups.

17· · · · · · There are additional hazardous materials response

18· ·resources available in Solano County through Travis Air

19· ·Force Base and the Valero Refinery.· Valero Refinery also

20· ·has a technical rescue team that's available to assist us

21· ·as well.

22· · · · · · We spend a great deal of our time identifying the

23· ·potential risks and hazards that we may face, for which we

24· ·then develop strategies in order to be prepared to address

25· ·incidents, should they occur.
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·1· · · · · · These assessments include consideration of such

·2· ·things as a significant wildfire burning through a

·3· ·residential neighborhood, a multi-victim incident

·4· ·involving an active shooter, or a hazardous materials

·5· ·incident.

·6· · · · · · The transportation of hazardous materials occurs

·7· ·on our city streets, highways, the waterway, and the rail

·8· ·lines.· Today we respond to reports of incidents involving

·9· ·any one of these modes of transportation.· Depending on

10· ·the scale of the emergency, it may be handled locally or

11· ·it will require the response of additional resources to

12· ·assist us with mitigation.

13· · · · · · The Valero Benicia Refinery Fire Department has

14· ·significant assets that are available to assist us, and

15· ·they have provided these locally and regionally in the

16· ·past.· These include large-capacity pumps, large volumes

17· ·of firefighting foam, which can be used to control a fire

18· ·involving flammable and combustible liquids, such as crude

19· ·oil.· They also come with a technical expertise.

20· · · · · · I consider the presence of the Valero Benicia

21· ·Refinery Fire Department as a local asset which we can

22· ·rely on for assistance in a variety of circumstances.

23· · · · · · In June of this year, the Solano County Fire

24· ·Chief revised our local mutually response plans.· For the

25· ·Benicia area, the plan is structured to ensure that we
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·1· ·receive assistance from the closest available appropriate

·2· ·resources.· The mutual aid plan also provides for

·3· ·backfilling of stations in Benicia and Vallejo to address

·4· ·other incidents or to provide further resources for an

·5· ·escalating incident.

·6· · · · · · We also have the ability to request assistance

·7· ·from a variety of State and federal resources through the

·8· ·California Office of Emergency Services.

·9· · · · · · All of our incidents are managed using the

10· ·Incident Command System.· For large-scale incidents, we

11· ·would operate under a unified command structure that

12· ·incorporates the input and expertise of various

13· ·stakeholders that may be involved in the incident.· As an

14· ·example, in a rail incident, Union Pacific Railroad would

15· ·be involved in a unified command so that elements of the

16· ·Hazardous Materials Emergency Response Plan would be

17· ·incorporated in the incident mitigation.

18· · · · · · The final phase of our emergency response plan is

19· ·the conducting of an after-action review.· This is done to

20· ·identify lessons learned and areas of improvement.· This

21· ·is a significant part of our preparation to respond to the

22· ·variety of emergencies that we may face in the future.

23· · · · · · That concludes my presentation.· I can answer

24· ·questions.

25· · · ·COMMISSIONER DEAN:· Commission?· Commissioner
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·1· ·Cohen-Grossman?

·2· · · ·COMMISSIONER COHEN-GROSSMAN:· Hello.· I have a

·3· ·question over here.· Hi.· With respect to practicing mock,

·4· ·you know, incidents, have there been mock drills of

·5· ·derailments and hazardous materials incidents with trains?

·6· · · ·MR. LYDON:· There have been in the past.· We have also

·7· ·had training specifically from -- some classroom training

·8· ·from Union Pacific Railroad.· And there is a set of field

·9· ·exercises scheduled for later this year that will involve

10· ·Union Pacific Railroad, providing training on the use of

11· ·rail cars.· And we also have sent people to specialized

12· ·schools in Pueblo, Colorado, to address that issue as

13· ·well.

14· · · ·COMMISSIONER DEAN:· Other questions from the

15· ·Commission?· Commissioner Young?

16· · · ·COMMISSIONER YOUNG:· I do have questions, but in the

17· ·interest of trying to get to the public comment, I'm

18· ·willing to defer them and ask the Chief the questions

19· ·later in the evening.

20· · · ·COMMISSIONER DEAN:· Okay.· Very good.

21· · · · · · Amy, does that conclude the staff presentation?

22· · · ·MS. MILLION:· It does.

23· · · · · · My final assignment was just going to show the

24· ·ways that people can provide their written public

25· ·comments, either by mail, fax or e-mail.· I'm assuming
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·1· ·that everybody in this room has my e-mail, considering how

·2· ·many e-mails I get daily on this project.· But, anyway,

·3· ·those are the ways you can provide comments.· Thank you.

·4· · · ·COMMISSIONER DEAN:· Okay.· So -- so typically we give

·5· ·our Applicant a chance to speak prior to the opening

·6· ·public comment.· Do we have a speaker?

·7· · · · · · Just in terms of timing, we typically allow,

·8· ·what, 15 minutes for the Applicant?

·9· · · ·MR. CUFFEL:· Good evening.· Excuse me.

10· · · · · · My name is Don Cuffel.· I'm the environmental

11· ·engineering manager at the Valero Benicia Refinery.· And

12· ·as our -- show me which way -- okay.· Thank you.

13· · · · · · At the risk of being redundant, I do want to

14· ·cover what the project is and is not.· We're going to go

15· ·over some key points and hopefully undo some

16· ·misconceptions that have been expressed this evening.

17· · · ·COMMISSIONER DEAN:· Mr. Cuffel, could you just pull

18· ·the microphone a little closer to you.

19· · · ·MR. CUFFEL:· Okay.· Sorry.

20· · · · · · We'll also talk about the benefits of the

21· ·proposed Crude-By-Rail Project, because it's important to

22· ·talk about, not just the environmental benefits, but also

23· ·the economic benefits, and focus on the benefit for the

24· ·community.

25· · · · · · We will take a moment to review our environmental

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 125
YVer1f

·1· ·performance and our emissions reductions, because we want

·2· ·to sustain that.· That's a significant role as a corporate

·3· ·citizen here in the Solano County, and we do take that

·4· ·role seriously, as a member of this community, member of

·5· ·Solano County, and of course State of California, and the

·6· ·US.

·7· · · · · · Now, we will also review the emergency

·8· ·preparedness and refinery safety -- sorry.· And then I'll

·9· ·take questions from the Commission, if that's appropriate.

10· ·I'm not sure about the sequence of things this evening,

11· ·but if that's appropriate, that would be fine.

12· · · ·COMMISSIONER DEAN:· Yeah, questions at the end.

13· · · ·MR. CUFFEL:· Okay.

14· · · · · · So at the risk of being redundant, you've all

15· ·heard what the project is, that it is a logistics project,

16· ·that will provide us a third means of receiving crude oil.

17· ·So in addition to receiving crude oil by ship, by

18· ·pipeline, we can also receive it by rail, once this

19· ·project is implemented.

20· · · · · · To respond to Commissioner Young's question about

21· ·the enforceability of the limit, bear in mind that this

22· ·project also requires a permit from the Air District, and

23· ·the limit of the 70,000 barrels of the crude will be an

24· ·enforceable limit in the Air Permit.· I hope that helps

25· ·explain that.
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·1· · · · · · So the City is not obligated to have redundant,

·2· ·enforceable limits.· The Air District takes care of that

·3· ·part of the business.

·4· · · · · · There are absolutely no changes to the refinery

·5· ·processing.· None whatsoever.· We will continue to comply

·6· ·with all of the limits in our existing Title Five Permits.

·7· ·That includes the three-put limits, the emissions limits,

·8· ·the monitoring and source testing; everything that we are

·9· ·doing today, we will continue to do once the project is

10· ·approved and constructed.

11· · · · · · We can't overstate enough the benefit of

12· ·reduction of greenhouse gases.· And I'll talk about more

13· ·details when we get to that slide, but I do want to start

14· ·to lay out the content.

15· · · · · · How much is 225,000 tons?· Does anybody really

16· ·know?· Do you know how to envision that?· It's 10 percent

17· ·of our annual greenhouse gas emissions.· That's a huge win

18· ·for the environment, for the one atmosphere that we all

19· ·share.· And rarely do you have an opportunity to have a

20· ·project with that kind of significant greenhouse gas

21· ·reduction.

22· · · · · · Finally, reducing our reliance on foreign oil is

23· ·a benefit for the country, and it's strategic for our

24· ·future.· The benefits of crude-by-rail -- I mentioned the

25· ·emissions reduction -- in the local Air Basin, the
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·1· ·analysis is very thorough.· It compares the emissions from

·2· ·marine delivery to the emissions by train.· Excuse me.

·3· · · · · · Much has been made of the uprail significant and

·4· ·unavoidable impact.· Let's talk about what that really

·5· ·means.· The knocks threshold in Solano and Yolo County is

·6· ·10 tons.· How much is that?· Again, let's have a realistic

·7· ·view of what does that mean?· That's equivalent to 10

·8· ·diesel RVs driving round trip from Benicia to Tahoe every

·9· ·day.

10· · · · · · So the incremental emissions we're talking about

11· ·for the uprail communities is the equivalent of 10 RV

12· ·round trips, diesel-driven RVs, from Benicia to Tahoe per

13· ·day.· That's the significance threshold from which you

14· ·determine if you exceed that, then you have a significant

15· ·impact.

16· · · · · · You'll notice from the local Air Basin numbers up

17· ·there -- I imagine they're hard to see for folks in this

18· ·room -- but every single criteria pollutant, reactive

19· ·organic compounds, knocks, CO socks, and particulate

20· ·matter, all of them are reduced.

21· · · · · · Again, it's rare that a project can be brought

22· ·forward that reduces all the criteria pollutants, and it

23· ·reduces greenhouse gas emissions.· Who wouldn't be for

24· ·that?· Another way of looking at the annual greenhouse gas

25· ·emissions reductions is to put it in the context of
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·1· ·projects the City has already done.

·2· · · · · · So up on East 2nd Street and Rose Drive, there's

·3· ·a solar panel system that provides electrical power for

·4· ·City's water pump and selected street lights.

·5· · · · · · I'm not really out of time, am I?

·6· · · ·COMMISSIONER DEAN:· No.

·7· · · ·MR. CUFFEL:· The reduction in greenhouse gases that

·8· ·that solar system provides annually is equal to one day's

·9· ·worth of greenhouse gas reductions from this project.· Let

10· ·me say that again.· The solar system on Rose Drive and

11· ·East 2nd, reduces greenhouse gases, and that's a good

12· ·thing, but it's annual reduction is equivalent to one

13· ·day's operation of this project.· So I hope that helps put

14· ·this number in context.

15· · · · · · We talked about jobs creation at Benicia.· The 20

16· ·full-time jobs is net.· Earlier there was some question

17· ·about whether that would affect the folks who have less

18· ·shipping because fewer marine vessels will be arriving, so

19· ·there's a reduction in work force there.· The 20 full-time

20· ·jobs is net, when you take into account the additional

21· ·jobs and the reduction of the dock.

22· · · · · · And, finally, we want to remain competitive.

23· ·It's in everyone's interest.· I think it's been said

24· ·recently, that if there's a refinery in your backyard, you

25· ·want Valero to operate it.· And so it's in everyone's
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·1· ·interest for us to survive and to be competitive.

·2· · · · · · Again, this might be tricky to see, but I hope

·3· ·the colors will work to our advantage.· If you look at the

·4· ·blue bar --

·5· · · · · · Is there a laser on this thing?· So shall I point

·6· ·that way?· This way?· Okay.· Thank you.· And I will speak

·7· ·into the microphone.

·8· · · · · · If you look at the blue bar, this is ammonia.

·9· ·And this -- you can see each year how it's dramatically

10· ·reduced.· Suddenly in 2011 -- I'll talk about why that

11· ·happened.· Look at the red bar, the sulfuric acid mist

12· ·and, again, it got much, much smaller in 2011 and it

13· ·sustained.

14· · · · · · The TRI is the toxic release inventory that the

15· ·EPA requires many industries to file every year.· And in

16· ·addition to air emissions, it looks at water and off-site

17· ·transfers of waste.· But for this project, the relevant

18· ·portion is air.

19· · · · · · So when Valero funded and built the VIP Project,

20· ·it was a refinery expansion.· It was a refinery expansion

21· ·from 135,000 barrels a day to 165,000 barrels a day; but

22· ·at the same time, it reduced emissions dramatically

23· ·because in 2011, we started up our Flue Gas Scrubber.· In

24· ·addition to the reductions you see here, there are

25· ·chemicals that are not part of the toxic release
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·1· ·inventory.· It's those criteria pollutants again, socks

·2· ·and knocks.· Well, that's the scrubber's job.· It takes

·3· ·out over 12 million pounds a year of socks.· I normally

·4· ·quote that in tons; I say 6,000 tons.· But again, let's be

·5· ·consistent here:· 12 million pounds a year of socks.

·6· ·One-and-a-half-million pounds of knocks.· 140,000 pounds

·7· ·of carbon monoxide.· And 120,000 pounds of PM.· This is a

·8· ·phenomenal success, and this is what we're about, trying

·9· ·to be environmentally responsible and remain competitive

10· ·in this industry.

11· · · · · · I believe Valero is a valued member of the

12· ·community.· I've worked here for 33 years.· In fact,

13· ·today's my service anniversary.· It's 36 total, but 33 in

14· ·Benicia.

15· · · · · · As folks know, I believe, our annual taxes and

16· ·fees make up 25 percent of the operating budget.· That's

17· ·not anything but good news.

18· · · · · · We employ over 450 employees and we have a steady

19· ·workforce of about 250 contractors.· And that goes up

20· ·dramatically during turnarounds, when we shut the entire

21· ·refinery down for maintenance.

22· · · · · · We've contributed over 3 billion in economic

23· ·activity since 2006.· And of that, Benicia businesses have

24· ·received about $400 million in purchases from Valero.

25· · · · · · So the associated jobs, the support industries,
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·1· ·the people who help maintain our facility, the people who

·2· ·provide the equipment, pumps, piping, flanges, gaskets,

·3· ·catalysts, that's an additional 3900 Bay Area jobs.· It's

·4· ·not just about Valero.· It's about the whole community.

·5· ·Think more broadly.

·6· · · · · · And, finally, what do we do?· I mean, why do we

·7· ·exist?· We produce 10 percent of California's

·8· ·clean-burning gasoline.· Locally in the Bay Area, it's 25

·9· ·percent.

10· · · · · · I think our role in the economy extends to the

11· ·products we make that are the cleanest burning fuels in

12· ·the country.

13· · · · · · My colleague, Joe Bateman, is the emergency

14· ·services superintendent.· You can call him "Fire Chief."

15· ·He's going to join me now and discuss refinery safety, and

16· ·then I'll come return to complete Valero's comments.

17· · · ·MR. BATEMAN:· Thanks, Don.

18· · · · · · My name is Joe Bateman.· I'm the Fire Chief for

19· ·the Valero Benicia Refinery.· I've been employed at the

20· ·Benicia Refinery now for over 20 years, and have been a

21· ·Benicia resident for 18.· I have an extensive background

22· ·in flammable liquid firefighting, and had served as an

23· ·adjunct professor at Texas A&M University, specializing in

24· ·large incident flammable liquid firefighting and foam

25· ·application techniques.
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·1· · · · · · Petroleum refinery can be an inherently dangerous

·2· ·business, which is why we focus on accident prevention as

·3· ·a top priority.· Maintaining a safe operation requires

·4· ·constant vigilance by everyone on site, to ensure

·5· ·procedures are followed and our equipment is maintained in

·6· ·a good state.

·7· · · · · · Our refinery safety programs and practices are

·8· ·recognized by the State of California, as Occupational

·9· ·Safety and Health Administration -- or "Cal/OSHA" -- as

10· ·exemplary.

11· · · · · · The Valero Benicia Refinery is the only refinery

12· ·in Northern California to be designated by the Cal/OSHA as

13· ·a Voluntary Protection Program Star Site.· There are only

14· ·two refineries in the State that have achieved this

15· ·distinction, and the other one is Wilmington Valero

16· ·Refinery in L.A.

17· · · · · · As the Chief of the refinery's fire department, I

18· ·can confidently say that we are prepared today to respond

19· ·to any emergency that might arise in our plant, whether

20· ·it's a medical emergency, a fire, or a hazardous material

21· ·release.

22· · · · · · Our fire department members are well-trained, and

23· ·we have the resources and equipment to respond immediately

24· ·to any emergency.· We are a State-certified response

25· ·agency, and train regularly with the City of Benicia.
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·1· · · · · · We share our skills and knowledge on both -- and

·2· ·both agencies operate under the Incident Command System,

·3· ·or ICS, during an emergency.· This allows us to provide

·4· ·mutual aid to each other, as Chief Lydon had stated

·5· ·earlier.

·6· · · · · · It's probably not well-known, but we have

·7· ·responded to several incidents inside Benicia, outside of

·8· ·our fence line.· Many people may remember the Amports

·9· ·Stock Fire of 2000.· Our Department spent 36 hours on that

10· ·fire alone.

11· · · · · · Many also might remember the Big O Tire fire of

12· ·2007.· We responded to that fire.

13· · · · · · And we currently have three type -- three

14· ·engines, grass brush rigs that respond and have done so

15· ·just recently in last summer's fire season.

16· · · · · · As a Bay Area refinery, we also participate in

17· ·the Petrochemical Mutual Aid Organization, otherwise known

18· ·as PMAO.· Under PMAO, Valero Fire has access to additional

19· ·assets from other companies in the PMAO group, such as

20· ·foam or pumping capabilities.

21· · · · · · In the unlikely event of an accident involving a

22· ·rail car, we are prepared to respond with other agencies

23· ·in Solano County, in the Sacramento County, or anywhere

24· ·inbetween Benicia and Roseville.· We have also met with

25· ·Cal OES to discuss preparedness with State agencies.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 134
YVer1f

2.9-68



·1· · · · · · Rail car safety is not new to our refinery.· We

·2· ·load and unload rail cars today, not of crude oil, but of

·3· ·other products and supplies, just like we have been doing

·4· ·since the refinery opened up in 1969.

·5· · · · · · I have met with my counterparts in Benicia,

·6· ·Suisun City, Fairfield, Vacaville, Dixon and the Travis

·7· ·Air Force Base.· The Roseville Fire Department's Chief,

·8· ·and four of its deputies, had a tour of our facility just

·9· ·recently, and was there to discuss capabilities and

10· ·assets.

11· · · · · · We will continue to meet with Union Pacific

12· ·Railroad and groups like the Solano County Fire Chief's

13· ·Association, Solano County Resource Management's Agency,

14· ·and others to ensure the preparedness of crude by rail.

15· · · · · · In closing, I just want to say, with my expertise

16· ·in flammable liquid firefighting, along with the extensive

17· ·training that Benicia Fire has completed in this same

18· ·area, we are prepared today.· And we stand committed to

19· ·maintain that preparedness to protect our employees, our

20· ·refinery and our community.· Thank you.

21· · · ·COMMISSIONER DEAN:· Thank you.

22· · · ·MR. CUFFEL:· Thank you, Joe.

23· · · ·COMMISSIONER DEAN:· Mr. Cuffel, this is not meant to

24· ·be totally open-ended.· Can you sum up?· Typically we give

25· ·you about 15 minutes.
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·1· · · ·MR. CUFFEL:· Last page.

·2· · · · · · We have received over 700 cards in support of our

·3· ·project as a result of having public meetings and public

·4· ·outreach.· Of the 700, over 480 are from Benicia residents

·5· ·and businesses.· And I have the list I'll give Amy right

·6· ·here.

·7· · · · · · It's unfortunate we didn't get to have that

·8· ·conversation before the extension discussion was

·9· ·concluded, but there are many people who are not here that

10· ·are in favor of the project.

11· · · · · · I would like to thank, certainly, the hard work

12· ·that City staff has done on this project, on developing

13· ·the Draft EIR with ESA, and many other expert witnesses,

14· ·expert consultants.

15· · · · · · I'd like to thank the ERM, and my colleagues at

16· ·Valero, too numerous to name, but it's a tremendous amount

17· ·of work for a very valuable and important project.

18· · · · · · Thank you.

19· · · ·COMMISSIONER DEAN:· Okay.· Stay right there for a

20· ·second.

21· · · · · · Do we have any questions from the Commission?

22· ·Okay.· I see none.

23· · · · · · Thank you for your time.

24· · · · · · Okay.· Staff.· What's next here?· Are we ready to

25· ·go to public comment?
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·1· · · ·MS. MILLION:· We are.

·2· · · ·COMMISSIONER DEAN:· Okay.

·3· · · · · · So this is probably a good time, that as members

·4· ·of the Commission, if we share substantive information

·5· ·that's relevant to the matter being considered by the

·6· ·Commission, if that information is received outside of

·7· ·public decision-making process, we should probably mention

·8· ·that ex parte communication.

·9· · · · · · And I'll start, since I'm -- I've got the mic.

10· · · · · · I had a long conversation with Marilyn Bardet,

11· ·before the EIR came out, a number of weeks ago.· And I

12· ·think what we talked about in that conversation, she has

13· ·written in several letters to the City, and has expressed

14· ·at meetings before this Commission.· So nothing new or out

15· ·of the ordinary.

16· · · · · · In that sense, anybody else like to contribute?

17· · · ·COMMISSIONER YOUNG:· I have also met with Marilyn, as

18· ·well as gone to Valero and had a presentation by Don and

19· ·Ms. Gustofson.

20· · · · · · Went to the EIR workshop that the Community group

21· ·put on.

22· · · · · · And I've talked to many people in the community

23· ·about the project.

24· · · ·COMMISSIONER DEAN:· Okay.· Anybody else?· Commissioner

25· ·Cohen-Grossman?
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·1· · · ·COMMISSIONER COHEN-GROSSMAN:· I haven't had any

·2· ·one-on-one conversations, but I did attend the Valero

·3· ·meeting that the Community was invited to.

·4· · · · · · I did have a tour at Valero.

·5· · · · · · And I did attend the Crude-By-Rail Workshop on a

·6· ·Saturday about two weeks ago.

·7· · · ·COMMISSIONER DEAN:· Okay.· Commissioner Sprague?

·8· · · ·COMMISSIONER SPRAGUE:· I also attended the Valero

·9· ·presentation, similar to the one that was given here this

10· ·evening, and had a tour.

11· · · · · · And I met with two members of the Benicians For a

12· ·Safe and Healthy Community, and listened to what they had

13· ·to say.

14· · · ·COMMISSIONER DEAN:· Commissioner Oakes?

15· · · ·COMMISSIONER OAKES:· I attended one public meeting

16· ·hosted by Valero.

17· · · ·COMMISSIONER SMITH:· Okay.· I attended the first

18· ·meeting that was held at the Library, which was several,

19· ·several months ago.

20· · · · · · I met, as part of my job, with Supervisor

21· ·Seifert, with members of the Benicians for a Safe and

22· ·Healthy Community.

23· · · · · · I attended the Valero -- both Valero

24· ·presentations, and most recently went on a tour and did a

25· ·site visit of Valero.
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·1· · · · · · I think that's it.

·2· · · ·COMMISSIONER YOUNG:· I forgot to mention, I went to

·3· ·both Valero workshops out at the Ironworkers Union, as

·4· ·well.

·5· · · ·COMMISSIONER DEAN:· Okay.· I attended one of those

·6· ·workshops, too, at the Ironworkers Union.

·7· · · · · · Any others?· Okay.· All right.

·8· · · · · · So public comment:· We have a lot of cards.· In

·9· ·fact, Commissioner Oakes tallied them up, and we've got in

10· ·the neighborhood of 77 cards.· So we have a lot of people

11· ·who are interested in speaking.· Now, some of those people

12· ·might choose not to speak now that we've extended the

13· ·comment period.· If you were thinking that you had to

14· ·speak tonight or not be heard, you still have -- you still

15· ·have plenty of time to get written comments in.· We

16· ·extended the comment period to include a total of 90 days.

17· · · · · · So -- and I'm also looking at the time.· It's

18· ·about 10:35.

19· · · · · · How late does the Commission want to go?· I

20· ·definitely -- we want to get started on the public process

21· ·tonight, hear as many people as we can.

22· · · · · · In terms of setting a potential cutoff time, do

23· ·we want to do that?· What's the pleasure of the

24· ·Commission?

25· · · ·COMMISSIONER YOUNG:· Up to 77.
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·1· · · ·COMMISSIONER DEAN:· I know that there are people

·2· ·probably who are still in the -- our axillary rooms, but

·3· ·maybe just a show of hands of people sitting in our main

·4· ·room tonight who are interested in speaking.

·5· · · · · · Keep -- okay.

·6· · · · · · Well, that's a substantial number; and we do want

·7· ·to hear you speak.

·8· · · · · · So our options are --

·9· · · ·MS. WELLMAN:· Do you want us to --

10· · · ·COMMISSIONER DEAN:· Staff, do you have a suggestion?

11· · · ·MS. WELLMAN:· Yes.· You can start the public comment

12· ·period.· One of things you might want to do is decide if

13· ·you want to leave it at five minutes or reduce it to three

14· ·minutes.

15· · · · · · If you want to set a set time in which you're

16· ·going to stop hearing public comments, you can actually

17· ·make a determination that you'd like to continue the

18· ·public hearing to a date-certain.· You would do that at

19· ·that point in time, and that would set it up so that you

20· ·could continue the public comment at that -- at that next

21· ·meeting.

22· · · · · · The one thing that I do need to say, though, is

23· ·that those who make the public comment tonight, would not

24· ·be able to again make the same public comments the next

25· ·time this -- you know, you take your turn.
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·1· · · · · · So that's the way -- that's the way you might

·2· ·want to do it, since there's a lot of people that want to

·3· ·talk, and if you don't want to go until about 1:00 o'clock

·4· ·in the morning, that might be the advice.

·5· · · ·COMMISSIONER DEAN:· Well, I'm certainly willing to

·6· ·stay for at least another hour and get this process

·7· ·rolling.· I know there are people who have come a long

·8· ·way, and probably deserve to be heard.

·9· · · · · · So what's the rest of the Commission -- what's

10· ·your sense on this?

11· · · ·COMMISSIONER YOUNG:· I think, given the fact we've got

12· ·people who spent three hours here already, with the hope

13· ·and anticipation of saying -- and saying their piece and

14· ·speaking their mind, we ought to give them that

15· ·opportunity.

16· · · · · · We also have people from Davis and Sacramento who

17· ·came a long way to do this; and to ask them to come back

18· ·at a future date is difficult.· So I would be willing to

19· ·stay into the evening, as long as we can.

20· · · ·COMMISSIONER DEAN:· Commissioner Smith?

21· · · ·COMMISSIONER SMITH:· Well, I mentioned earlier, I was

22· ·planning on leaving on vacation tomorrow, and I have a

23· ·plane to catch in just a few hours.· I would not like to

24· ·stay past 45 minutes, at this point, just because I would

25· ·like to hear everybody.· I would like to be able to be
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·1· ·awake enough to do so, and take good notes.· And I'd like

·2· ·to be able to give everybody five minutes.· If we reduce

·3· ·it to three, I would not like to hear that.

·4· · · · · · But if we could end no later than, I'll say,

·5· ·11:30, I would be very appreciative.

·6· · · ·COMMISSIONER DEAN:· Okay.· And I also, in terms of the

·7· ·three to five minutes, I think some people have done a lot

·8· ·of research, and they deserve five minutes before the

·9· ·Commission, even if it extends the entire process a little

10· ·bit longer.

11· · · · · · Thoughts on that from the other Commissioners?

12· · · ·COMMISSIONER COHEN-GROSSMAN:· I agree with that.

13· · · · · · And I'd like to make another comment about the

14· ·continuation date.· I think we should establish how much

15· ·notice is needed, so it couldn't be any sooner than ...

16· ·what?

17· · · ·MS. KAT WELLMAN:· You, actually, technically, if you

18· ·were going to continue it to a date-certain, do not need

19· ·to give notice.

20· · · · COMMISSIONER DEAN:· But we would certainly want to

21· ·know when that is.

22· · · ·MS. KAT WELLMAN:· But you would have to do it at this

23· ·meeting, and you would have to determine the date at this

24· ·meeting.

25· · · ·COMMISSIONER DEAN:· And we -- yeah, right.· So
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·1· ·everybody leaving the meeting would know exactly when that

·2· ·was.

·3· · · ·MS. KAT WELLMAN:· Exactly.

·4· · · ·COMMISSIONER DEAN:· Yeah.· So do we want to -- sounds

·5· ·like we're trending in that direction?· Five minutes per

·6· ·speaker, and then continuation to a date-certain.· Say we

·7· ·go with Commissioner Smith's suggestion, and go until

·8· ·11:30?· I'm seeing some nodding heads.· Yes?· Okay.

·9· · · · · · So why don't we start the public -- oh.

10· · · ·UNIDENTIFIED SPEAKER FROM AUDIENCE:· Point of order --

11· · · ·COMMISSIONER DEAN:· Point of order, yes.

12· · · ·UNIDENTIFIED SPEAKER FROM AUDIENCE:· -- or just a

13· ·request.

14· · · · · · I would like to suggest that we let our guests

15· ·from Davis and Roseville go first.

16· · · ·COMMISSIONER DEAN:· I think that's appropriate.

17· · · · · · Okay.· So while we get the public meeting

18· ·rolling, the Public Hearing rolling, maybe we could look

19· ·for a date-certain to continue this.· And it should be --

20· ·now that we've extended the comment period, it should be

21· ·sufficiently in the future, so that people have a chance

22· ·to go through the document and then come informed to the

23· ·next meeting.· Okay?· All right.

24· · · · · · Do you have a question, Staff?

25· · · ·MS. MILLION:· No, I was just going to say, I mean, we

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 143
YVer1f

·1· ·could quickly -- we could do it now, or we could poll the

·2· ·Commissioners until 11:30, but it would just be a matter

·3· ·of determining of when the Commissioners were available.

·4· ·If you wanted to say, you know, a week, for example:· Is

·5· ·the Commission available next week, on Thursday?· I mean,

·6· ·the only way to pick a date-certain is to poll the

·7· ·Commission and find out if they're available.

·8· · · · · · So it's really a matter of when the Commission is

·9· ·available, is when the --

10· · · ·COMMISSIONER DEAN:· So should we do that now?

11· · · ·MS. MILLION:· It's up to you.· You can do that now or

12· ·you can do that at 11:30.

13· · · ·COMMISSIONER DEAN:· Let's do that right now.

14· · · · · · Stand by.

15· · · · · · Our new end-of-comment period is --

16· · · ·MS. MILLION:· 15th, that's a Monday.

17· · · ·COMMISSIONER DEAN:· Okay.· Well, let's have this

18· ·toward the end of the comment period.

19· · · ·UNIDENTIFIED SPEAKER:· Well, we have another Planning

20· ·Commission meeting in August, which is the 15th?· August

21· ·14th.

22· · · ·MS. MILLION:· I think I can move some things around.

23· ·If you want to pick the 14th, that's fine.

24· · · ·COMMISSIONER DEAN:· You know, also, in September we

25· ·have a meeting on the 11th.· So it would be right at the
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·1· ·end of the comment period.

·2· · · · · · (Inaudible discussion.)

·3· · · ·COMMISSIONER DEAN:· So you're thinking August?

·4· · · ·MS. MILLION:· August 14th.

·5· · · ·COMMISSIONER DEAN:· Okay.· So, our date-certain will

·6· ·be August 14th, which is a regularly scheduled commission

·7· ·meeting night.· Okay?

·8· · · ·Everybody's available for the 14th?· I want to just --

·9· ·"Yes?"

10· · · · · · Yes, I'm hearing "Yeses" from all the

11· ·Commissioners.

12· · · ·MS. MILLION:· Chairman, can I make a suggestion?

13· · · ·COMMISSIONER DEAN:· Yes.

14· · · ·MS. MILLION:· Going off of what Ms. Wellman said, as

15· ·far as those who speak tonight, would not be speaking

16· ·again on August 14th.

17· · · ·COMMISSIONER DEAN:· That's correct.

18· · · ·MS. MILLION:· If people wanted to suspend their

19· ·comments this evening, as they take this extra month to

20· ·prepare more valuable comments on the Draft EIR, please

21· ·feel free to do that.

22· · · · · · So, as your name is called, if you wish to

23· ·postpone your comment until the next meeting, please just

24· ·indicate so, and we'll move on.· We'll hold your speaker

25· ·card until then.
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·1· · · · · · Does that work?

·2· · · ·COMMISSIONER DEAN:· That works fine.

·3· · · · · · Okay.· Now, before we call the public up in

·4· ·general, we've had a request for a group for the

·5· ·opposition to speak.

·6· · · · · · Ms. Bardet?

·7· · · ·MS. BARDET:· Yes, Marilyn Bardet.· I was going to

·8· ·represent BSHC tonight.· I have been very confused whether

·9· ·I would have five minutes, three minutes or 15.· I was

10· ·prepared for 15, but I think tonight I'd rather hear from

11· ·Sacramento and Davis, and hold my comments until the next

12· ·time.· Thank you.

13· · · ·COMMISSIONER DEAN:· Okay.· So we have our -- I'm just

14· ·wondering -- we have a lot of cards up here and there's

15· ·been a suggestion that our out-of-towners get to speak

16· ·tonight, but I have no idea on how to separate these folks

17· ·out unless just to ask them to come up first, and the

18· ·local Benicia crowd is willing to let that happen.

19· · · · · · So unless there's an objection, we'll do that.

20· · · · · · Okay.· So I'm seeing a sense, and nods from the

21· ·audience.

22· · · · · · So I'd like to start the public hearing.

23· · · · · · And for people who are not local and from Benicia

24· ·and who have come from out of town to speak, we'd like you

25· ·to go first.
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·1· · · · · · If you would just come forward and state your

·2· ·name, that would be fine.

·3· · · · · · Hi.· Good evening.

·4· · · ·MS. BURN:· My name is Barbara Burn.· And I'm here from

·5· ·Davis.· And the reason I'm here is because we think many

·6· ·things about the EIR, do not address the issues that are

·7· ·uprail issues, and that's the reason I'm here.

·8· · · · · · One of the things I want to say is that it's been

·9· ·made clear that, you know, there are federal issues and

10· ·state issues and local issues that are out of the hands of

11· ·anyone else to do anything about.· But one of the things

12· ·that I would suggest is that the California PUC does have

13· ·the authority to control speeds of trains in places that

14· ·are identified as local safety hazards, and we have

15· ·probably one in just -- in Davis that may qualify for

16· ·that.· And certainly when you think in terms of some of

17· ·the areas that it will come -- that comes through some

18· ·canyons to get to that area, one of the alternative

19· ·routes, definitely qualifies.

20· · · · · · I think because there is nothing that addresses

21· ·the cumulative issues concerning climate and health risks,

22· ·that it would make sense to have a moratorium on a new

23· ·terminal and infrastructure development until the risk of

24· ·crude-by-rail are better understood and addressed.· And

25· ·we've had a number of people who have brought up about the
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F1-82

F1-83

·1· ·tanker cars, and it has been said that the federal

·2· ·regulations would increase those, but a promise is not

·3· ·like waiting until we actually have those cars to deliver

·4· ·the more volatile fuels.

·5· · · · · · And I think that not shipping tar sands and

·6· ·Bakken fuel until those cars are available, or until the

·7· ·oil is reconfigured, which would also make it less

·8· ·flammable.

·9· · · · · · Thank you.

10· · · ·COMMISSIONER DEAN:· Thank you.

11· · · · · · Good evening.

12· · · ·MS. LASENSKY:· Good evening.· Elisabeth Lasensky, also

13· ·from Davis.· I live in a senior mobile home park within a

14· ·mile of the train tracks.· Across the street from me is a

15· ·nursing home.· On the other side of the street, but closer

16· ·to the tracks, are two other senior housing complexes, as

17· ·well as the Davis Police Department.

18· · · · · · Within maybe 50 yards of the tracks is Interstate

19· ·80.

20· · · · · · As the trains come in to Davis, they first pass

21· ·Yellow Basin.· The Yellow Basin is the beginning of the

22· ·delta.· I needn't tell you how important that is to the

23· ·eco-system and the water supply of the State of

24· ·California.

25· · · · · · The trains come in and share the tracks with
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·1· ·Amtrak.· It's not an if or -- "if" question about train

·2· ·derailments.· In 2003 there was a train derailment in

·3· ·Davis along that side of tracks, when one train was going

·4· ·too fast and collided with another train.· Fortunately,

·5· ·for all involved, the cars were empty.· The main problem

·6· ·was that it disrupted Amtrak's travel for quite some time.

·7· · · · · · In 2009 another train derailed in Davis behind

·8· ·the food co-op, when two cars of a 12-car train collapsed

·9· ·because -- the train bed collapsed from the weight of the

10· ·train.· Two cars flipped over and spilled lime, each car

11· ·having 90 tons of lime in the cars, that spilled into

12· ·residential neighborhoods.

13· · · · · · Well, we were lucky.· In neither of these cases

14· ·were the trains carrying crude oil.· If they had been,

15· ·we'd be talking a different story.· So, the story -- the

16· ·moral of the story is we like Davis; we'd like it to stay

17· ·the way it is.· And bringing crude by rail through Davis

18· ·is a risk that we don't want to take.· We get none of the

19· ·benefits that Benicia will get, but we will take a lot of

20· ·risks.· Rather than taking the risks, why don't we just

21· ·leave the oil in the ground and invest in renewable

22· ·energy?

23· · · · · · Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · ·MS. BURKE:· My name is Frances Burke.· I live in Davis
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·1· ·and I thank you for allowing us all to speak first.· We do

·2· ·have a long way to go home.

·3· · · · · · I live within 200 yards of the tracks and I have

·4· ·concerns which I'd like to address regarding liability.· I

·5· ·feel that this is something that is really unanswered in

·6· ·the whole transporting of crude.· Last year trains hauled

·7· ·400,000 car loads of oil, up from 9,500 in 2008.

·8· · · · · · Rail car accidents spilled 1.15 million gallons

·9· ·of crude oil in 2013.· Pipelines and Hazardous Materials

10· ·Safety Administration issued a rare safety alert saying,

11· ·"Recent derailments and fires indicate the type of oil

12· ·transported from the Bakken fields may be more flammable

13· ·than traditional heavy crude oil."

14· · · · · · National Transportation Safety Board and the

15· ·Canadian equivalent, the Transportation Safety Board of

16· ·Canada, warned that an oil train accident could result in

17· ·major loss of life.· Insurers are taking steps to insulate

18· ·themselves against liability.· Railroads self-insure

19· ·against accidents over a certain threshold.· Presently

20· ·trains are using unsafe Legacy DOT 111 tank cars.

21· · · · · · Industry experts went on record with Wall Street

22· ·Journal and detailed the inadequacy of insurance railroads

23· ·carry for catastrophic events.

24· · · · · · BNSF went on record as saying insurance is not

25· ·commercially available to insure us against catastrophic
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·1· ·loss -- enough insurance is not commercially available to

·2· ·insure us against catastrophic loss.

·3· · · · · · Presently, the accident in Lac-Megantic, a small

·4· ·town in Quebec, clean-up costs alone were over 180 million

·5· ·and it may take a decade to accomplish the task.

·6· · · · · · Benicia can and must ask some hard questions:

·7· ·Who is responsible and who pays in the event of an

·8· ·accident en route to and at the refinery?· My community,

·9· ·and all communities along the rail lines are at an

10· ·increased risk.

11· · · · · · The Final EIR needs to adequately address this

12· ·question for all of our sakes.· The question is:· Are

13· ·costs worth taking, especially when renewable resources

14· ·grow more viable every day?

15· · · · · · Thank you very much for your time.

16· · · ·COMMISSIONER DEAN:· Thank you.

17· · · · · · Next speaker.

18· · · ·MS. NITLER:· Hello again.· I think this time I'll

19· ·state my name.· I forgot last time.· I'm Lynn Nitler from

20· ·Davis.

21· · · ·COMMISSIONER DEAN:· I'm sorry, could you state that

22· ·again.

23· · · ·MS. NITLER:· Lynn Nitler.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · ·MS. NITLER:· No corporation really operates in a
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·1· ·vacuum, and Valero's decision to import North American

·2· ·crude has profound effects beyond its own improvement that

·3· ·cannot be ignored.· We don't know exactly what they're

·4· ·going to import, and that's one of the big problems.

·5· · · · · · My understanding of CEQA is they do need to

·6· ·present to us an accurate description of the project as

·7· ·part of the process, and we can't get an accurate

·8· ·description from a list of products that they may import,

·9· ·because it runs from the light crude of Bakken oil all the

10· ·way down to the heavy, sour crude from tar sands.· And the

11· ·terminology of North American crude is very broad; it

12· ·includes that whole spectrum.· And what that means is it

13· ·cuts us off from analyzing, then, data in the EIR, the

14· ·impact of what they would be bringing in.· Are we looking

15· ·at the highly volatile explosive Bakken crude?· And we

16· ·need to be understanding what would happen to our

17· ·communities, our Sierra Nevada, our Feather Canyon --

18· ·Feather River Canyon, and then all our communities in

19· ·sensitive areas as that explosive crude comes through, or

20· ·are we looking at tar sands?· And then we have a different

21· ·set of problems when it spills.· I read a recent report

22· ·that if you don't get to it immediately, the diluant

23· ·evaporates very quickly and causes air pollution problems,

24· ·but the bitumen, the heavy stuff, sinks immediately and

25· ·you have to get it out of water very fast or it clings to
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·1· ·the bottom, and then you're stuck with (inaudible) in the

·2· ·Kalamazoo four years later.· It's still clinging to the

·3· ·bottom.

·4· · · · · · But, either way, because we do not have a

·5· ·description of what they're bringing in, we are bringing

·6· ·in probably some of each of those (inaudible) crudes to

·7· ·open the door for those to come in to California.

·8· · · · · · So it seems like a moment when that discussion

·9· ·should be happening, we should have our eyes wide open to

10· ·what we're allowing to come in.· There are other trains

11· ·coming behind it, Santa Maria, and we're told Sacramento

12· ·region will have four or five more trains behind that.

13· ·What are they all bringing and why can we not have the

14· ·real discussion of what that means for us?· And here's the

15· ·first place where that honest conversation could happen

16· ·where we can have an EIR that actually examines what we're

17· ·looking at, both on the trains and at the refining end,

18· ·because if there's tar sands involved, we're looking at

19· ·byproduct, such as petcoke, and more of that being

20· ·created, and what do you do with that petcoke product?

21· ·And if it's sold to the Asian market, because it's not

22· ·allowed to be burned in our country, and then when it's

23· ·burned in China, then the aircrafts bring it back as air

24· ·pollution and smog to the Bay area -- to the L.A. Basin.

25· · · · · · I mean, not having that information, because it's
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·1· ·trade secrets, means we aren't having a true EIR available

·2· ·to us.

·3· · · · · · So I -- I think that an EIR should allow us to

·4· ·have that conversation.· Thank you.

·5· · · ·COMMISSIONER DEAN:· Thank you.

·6· · · · · · Next speaker, please.

·7· · · ·MS. OHARA:· Good evening.· I'm Betty O'Hara, and I'm a

·8· ·30-year resident of Roseville, California, and I did not

·9· ·know about this meeting until noon yesterday.· So I've

10· ·obviously not read the EIR, but I am familiar with

11· ·shipping oil by rail, and I just want to reiterate

12· ·concerns those that have come before me, particularly the

13· ·water issues.

14· · · · · · Derailments, particularly -- we talked about

15· ·derailments, but what about explosions?· They come right

16· ·through Roseville.· They go through downtown Sacramento.

17· · · · · · I'm also here to speak for my Sacramento friends

18· ·as well.

19· · · · · · We've spoken about liability.· Who is gonna pay

20· ·for it if a company goes bankrupt?· I mean, we did bail

21· ·out AIG, which is the largest insurance company in the

22· ·world.· I mean, it's a legitimate concern.

23· · · · · · Because I did have an opportunity to briefly

24· ·review a document from the National Resources Defense

25· ·Counsel to the California Energy Commission, and also from
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·1· ·four California state Senators to the US Department of

·2· ·Transportation, who brought up the same concerns you have

·3· ·heard earlier, and I just want to express those, too.

·4· · · · · · And it really surprised me that what happens

·5· ·uprail is determined by you folks here.· Wow.· Please

·6· ·consider us.· Make a wise decision.· Keep it in the

·7· ·ground.

·8· · · ·COMMISSIONER DEAN:· We have a question for you.

·9· · · ·COMMISSIONER SMITH:· I know that these trains are

10· ·coming into Roseville.· Do they need a Use Permit or

11· ·anything from City of Roseville to do any of this?

12· · · ·MS. O'HARA:· I really don't know.· As I said, I didn't

13· ·find out about this until yesterday.· But you bring up

14· ·something interesting, because one of the firemen here

15· ·from Valero said that Roseville Fire Department had been

16· ·to speak with him.· You know, the foam is not going to put

17· ·it out.· This oil is going through our community and our

18· ·fire department is just now asking for input.

19· · · ·COMMISSIONER SMITH:· Is your community active in

20· ·looking at this issue?

21· · · ·MS. O'HARA:· I can't answer that right now.

22· · · ·COMMISSIONER SMITH:· Okay.· Thank you.

23· · · ·MS. O'HARA:· Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · ·MS. O'HARA:· It will be.
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·1· · · ·COMMISSIONER DEAN:· All right.

·2· · · · · · Next speaker.

·3· · · ·MR. REILLY:· Jim Reilly from Vacaville.· I represent

·4· ·the operating engineers, and I'm an environmentalist.· I

·5· ·love our planet, and -- but I am a realist.· We're not

·6· ·ready to completely unplug from internal combustion

·7· ·engines yet.· It's a great plan, but it's way down the

·8· ·future.

·9· · · · · · I've looked at Valero's plan, and it's valid.

10· ·It's been thought out.· It makes sense from the standpoint

11· ·of where we are right now as a country and as a world.· I

12· ·have a hundred signatures here that support it.

13· · · · · · Your concerns are valid and I think the future

14· ·that we're looking towards, you know, they're all valid

15· ·concerns, but we're not ready for it yet.· And I think

16· ·that's reality.· We need to work on population before we

17· ·work on other things.· But I'd like to give these hundred

18· ·signatures to you all there.

19· · · · · · And thank you for letting me speak.

20· · · ·COMMISSIONER DEAN:· Thank you.

21· · · · · · Other speakers?· Next speaker, please.

22· · · ·COMMISSIONER DEAN:· Good evening.

23· · · ·MR. McDONALD:· My name is James McDonald.· I live at

24· ·274 Pebble Beach Loop, Pittsburg, California.

25· · · · · · "But when a long train of abuse and usurpations,
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·1· ·pursuing invariably the same Object in being a design to

·2· ·reduce them under absolute despotism, it is the right, it

·3· ·is the duty to throw off such Government, and to provide

·4· ·new Guards for their future security - Such has been the

·5· ·patient suffering of these Colonies.· And such is now, the

·6· ·necessity for constrains them to alter their form of

·7· ·government."

·8· · · · · · The opportunity a decision-maker gets to change

·9· ·the destiny of humanity are rare.· To have the insight to

10· ·grasp it when presented to you is even rarer, and the

11· ·rarest opportunity of them all, to do this simply with the

12· ·word "Yes" or "No."

13· · · · · · The state, California state legislator, finds and

14· ·declares, quote, Every citizen has responsibility to

15· ·contribute to the preservation and enhancement of the

16· ·environment, unquote.

17· · · · · · To this end and in this spirit I offer the

18· ·following comments:· Rebuild this factory to the

19· ·state-of-the-art, closed-loop facility of which have never

20· ·been dreamed or seen.

21· · · · · · Build one-mile green zone around refinery and

22· ·rail right-of-ways.

23· · · · · · Build a modern railroad with a capacity to safely

24· ·deliver high-speed, heavy freight nationwide.

25· · · · · · Fill green zones with solar technology.
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·1· · · · · · Support displaced residents by building new,

·2· ·clean, beautiful communities, and giving them the

·3· ·education to build this for themselves.

·4· · · · · · You can start to put America back to work,

·5· ·starting here, now, with this project, and not stopping

·6· ·until it goes nationwide, or create a few jobs which will

·7· ·not be remembered forward, and will make no difference.

·8· · · · · · The concept of using innovation to solve today's

·9· ·problems is referred to as progress, moving forward, not

10· ·living in the past, or just common good sense.

11· · · · · · It used to be called "The American Way."· And it

12· ·can be called "The American Way" once again.· Let's put

13· ·America back to work doing what the United States of

14· ·America was set to meant doing, and made me proud to be an

15· ·American.· Build it right.

16· · · · · · Thank you for your time.· I yield the floor.

17· · · ·COMMISSIONER DEAN:· Thank you, sir.· Any other

18· ·speakers from outside the Benicia area?

19· · · · · · Okay.· Then we'll go back to our stack of cards

20· ·and start working through those.

21· · · · · · So I have Rick Slizeski.· And Stan Lawson.· And

22· ·Aline Nunes.· Maria Matthews -- Maria Teresa Matthews.

23· ·Sue Kibbe.· Rich McChesney.· Hadieh Elias.

24· · · · · · Why don't you just come forward.

25· · · ·MS. ELIAS:· I would like to speak on the next
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·1· ·occasion.

·2· · · ·COMMISSIONER DEAN:· Oh, at the next --

·3· · · · · · What is your name?

·4· · · ·MS. ELIAS:· Hadieh Elias, you mentioned at the end.

·5· ·Sorry.· Sorry.

·6· · · · · · (Inaudible comment from the audience.)

·7· · · ·COMMISSIONER DEAN:· Yes.· So if I have a card and the

·8· ·speaker doesn't come forward, we'll assume that you're

·9· ·deferring to the next meeting.

10· · · · · · I'm sorry.

11· · · · · · Name, please.· And please start.

12· · · ·MS. MATTHEWS:· Thank you.· Maria Teresa Matthews.· I

13· ·have been a resident of Benicia for 35 years and today has

14· ·been a great experience to see how many residents and how

15· ·many other neighbors are coming to talk about a very

16· ·important topic.

17· · · · · · I am in favor of this project because I

18· ·understand the Valero company has not lied on its

19· ·application, has submitted information on time, has

20· ·answered the questions and have been provided information

21· ·to -- in the workshops.

22· · · · · · Yes, every industry might have accidents and

23· ·problems, that we know about that.· But if we have thought

24· ·about that in 1969, the refinery never had been built.

25· · · · · · So I recommend that you think about the facts of
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·1· ·the reports.· The City contracted the company that

·2· ·prepared the environmental report.· It was not Valero's.

·3· ·So it was an independent expert.· We should rely on those

·4· ·individuals to know the facts and not try to have a litany

·5· ·of idea that maybe what happened, that we alienate people,

·6· ·we make people scared of things.

·7· · · · · · Valero is a responsible company, has a great

·8· ·record of safety.· So I ask you to consider the validity

·9· ·of this project, only on the facts of the reports.· They

10· ·are the only thing that you should be guided for.

11· · · · · · Thank you.

12· · · ·COMMISSIONER DEAN:· Thank you.

13· · · · · · Next speaker, please.

14· · · ·MR. McCHESNEY:· Good evening.· Rich McChesney.· I work

15· ·for Performance Mechanical, Incorporated out of Pittsburg.

16· ·Thanks for not butchering my name, usually people have a

17· ·tough time on that.· So I appreciate that.

18· · · · · · Really, I'm speaking in favor of the

19· ·Crude-By-Rail Project, but I know this is -- this is

20· ·related to the Environmental Impact Report, so really

21· ·take -- my comments are really related to safety, quality

22· ·and really to the integrity of Valero, so take that in

23· ·mind when I'm reading what I have here.

24· · · · · · PMI's been involved in many projects at the

25· ·Valero refinery since they purchased it in 2000.· PMI has
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·1· ·performed over 1.6 million man-hours on various projects

·2· ·and turn-arounds, with the latest and largest project is

·3· ·the Blue Grass Project; we're very proud to be a part of

·4· ·those.

·5· · · · · · I can tell you firsthand, I was on most of all

·6· ·these projects, that Valero's highest concerns are the

·7· ·safety of its employees, the construction workers and the

·8· ·community, and in the quality and reliability of the

·9· ·refinery.

10· · · · · · The VPP accreditation that they received is a

11· ·byproduct in the seriousness that Valero takes in its

12· ·safety program.

13· · · · · · PMI knows this very well.· It's no easy feat to

14· ·achieve this and maintain it, after we received a VPP

15· ·rating at our shop in Gardena, California.

16· · · · · · When it comes to quality, Valero is second to

17· ·none.· Each time we are fortunate enough to enter the

18· ·refinery to do work, we are utilizing the most skilled

19· ·union craftsman to install the best technology and

20· ·materials available to ensure safe and reliable

21· ·improvements to the refinery.· When we go in, it's -- at

22· ·any time we get a chance to do it, we're bringing new

23· ·technology in.· A lot of these problems I think you see

24· ·around the Bay Area are old, antiquated systems that are

25· ·not maintained.· So we like it when we go in there and the
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·1· ·public should like it, too.

·2· · · · · · The refinery manager -- and I heard it again

·3· ·tonight, the General Manager, John Hill, said it best at

·4· ·the last public meeting, "You want Valero running this

·5· ·refinery."· Based on the comments I made before, they're

·6· ·the right people to take care of it.· We at PMI are in

·7· ·agreement with that.

·8· · · · · · Keeping the refinery -- and this is important.

·9· ·It's kind of been mentioned before -- keeping the refinery

10· ·viable with projects like crude-by-rail enables them to do

11· ·the maintenance and improvements that they want to do, to

12· ·keep the thing safe and to keep it environmentally

13· ·friendly to the community.

14· · · · · · We're excited about working with Valero and the

15· ·Crude-By-Rail Project, and look forward to its start and

16· ·successful completion.

17· · · · · · Please move this along and approve this project.

18· ·Thank you.

19· · · ·COMMISSIONER DEAN:· Thank you.

20· · · · · · Kevin Coleman.· Jack Ruszel.· Pierre Bidou.

21· ·James McDonald.· Ron Dial.

22· · · · · · He spoke, okay.

23· · · · · · Then Ed Ruszel.

24· · · ·COMMISSIONER DEAN:· Hi.

25· · · ·MS. KIBBE:· Hi.
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·1· · · ·COMMISSIONER DEAN:· Go head.

·2· · · ·MS. KIBBE:· I'm Sue Kibbe.· I live in the Highlands

·3· ·region of Benicia.· I have a question for the Benicia City

·4· ·Planning Commission.· This relates to Impact 4.1-2.· An

·5· ·unmitigated significant and unavoidable air quality

·6· ·violation, with a net increase in nitrogen oxides and

·7· ·ozone precursor emissions would result from transporting

·8· ·crude-by-rail through the communities uprail within the

·9· ·Sacramento Basin, in the Yolo-Solano, Sacramento

10· ·Metropolitan and Placer County Air Quality Management

11· ·Districts.· This has been already described.

12· · · · · · I ask you:· How can we, in good conscience, or

13· ·even legally, violate the air quality of our neighbors to

14· ·the north by authorizing these shipments?· And not only

15· ·would we affect their air quality, but we would authorize

16· ·the transport of a highly toxic, corrosive, flammable

17· ·material in 36,500 tank cars, each weighing 143 tons when

18· ·loaded with crude oil, an annual total of 730 locomotives

19· ·weighing over 7,150 tons each, through these communities,

20· ·over rails that were never built for and have never

21· ·carried such traffic, all for the sole purpose of

22· ·satisfying human greed.

23· · · · · · Valero's net income rose 28 percent in the first

24· ·quarter of 2014.· Net income to shareholders jumped to 828

25· ·million.· Revenues rose to 33.6 billion in the first three
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·1· ·months of this year.· If you are telling me that Valero

·2· ·needs this project in order to stay competitive, you

·3· ·haven't looked at the facts.

·4· · · · · · Second point.· I'd like to address one of the

·5· ·benefits, much proclaimed by Valero from this project.

·6· ·Valero states that crude-by-rail would improve air quality

·7· ·in the Bay Area.· They're not blind.· This is a carefully

·8· ·worded deception.

·9· · · · · · First, Exhibit A, take a look at the Bay Area.

10· ·We're talking about Bay Area Air Quality Management

11· ·District, which is a huge area encompassing every county

12· ·that touches the Bay.· And this is the area in which they

13· ·can legally claim to improve air quality.· This is section

14· ·4.6.5, Impacts and Mitigation Measures, Greenhouse Gas

15· ·Emissions.

16· · · · · · The mitigating factor here is to reduce the

17· ·number of oil tankers traversing the Bay.· What they

18· ·calculated were the emissions from 72 ships that will no

19· ·longer be sailing across 49.5 miles from the sea buoy,

20· ·Exhibit B, the sea buoy is way out here, and here is

21· ·Golden Gate.· And so the calculated emissions from ships

22· ·going from the sea buoy into the Bay, to Benicia Harbor

23· ·and back out again, and they were allowed to subtract

24· ·those Bay Area emissions from the direct emissions that

25· ·will be generated right here from construction of the rail
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·1· ·terminal, unloading crude oil, and 730 locomotives.

·2· · · · · · So this gives Valero a less-than-significant

·3· ·increase in emissions, Table 4.6-5, but in reality they

·4· ·will be increasing emissions right here where we live and

·5· ·breathe by 18,433 metric tons per year, while reducing

·6· ·them out in the Bay.· This may be legal in terms of the

·7· ·permitting process, it may be good news for sailboats on

·8· ·the Bay, but for people up in Benicia, and especially for

·9· ·any Benician located in the industrial park, it is a

10· ·terrible deal.

11· · · · · · What people need to understand is that this

12· ·mitigation has been used to offset the very real pollution

13· ·that will happen right here.· That pollution has not been

14· ·reduced by one particle except on paper.

15· · · · · · To tell us that this is a benefit to Benicia is

16· ·hugely hypocritical, and a manipulation of the facts.· Do

17· ·not be deceived.· The pollution in this city will increase

18· ·as a result of crude-by-rail, and the mitigation out there

19· ·in the Bay actually works against us.· If you have a

20· ·business in the industrial park, you will be in the thick

21· ·of it.

22· · · · · · Thank you.

23· · · ·COMMISSIONER DEAN:· Thank you.· Next speaker, please.

24· · · · · · Hi.· Good evening.

25· · · ·MR. COLEMAN:· Good evening, Commissioners.· My name's
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·1· ·Kevin Coleman.· I'm a business agent for the International

·2· ·Brotherhood of Electrical Workers, Local 180, in Napa.

·3· · · · · · Obviously, this is a multifaceted issue with

·4· ·genuine concerns from many interested citizens and

·5· ·constituencies on balance.· However, I think that the

·6· ·benefits to the community on this project, outweigh the

·7· ·negative impacts.

·8· · · · · · Taking into consideration the lengths to which

·9· ·Valero has gone to ensure the safety of the activities

10· ·associated with the Crude-By-Rail infrastructure Project,

11· ·as well as the accompanying decrease in greenhouse gas

12· ·emissions, the reduced risk of oil released when compared

13· ·with the marine-delivery methods, the safety protocols

14· ·already in place with local and regional response

15· ·agencies, the decreased reliance on crude from foreign

16· ·sources, the numerous permanent and skilled construction

17· ·jobs, and the corresponding increase in economic activity

18· ·and additional tax revenue for Benicia, the sooner this

19· ·can be processed, the better for the community.

20· · · · · · I support the project wholeheartedly.· And thank

21· ·you for your time.

22· · · ·COMMISSIONER DEAN:· Thank you.

23· · · ·COMMISSIONER YOUNG:· I have a question.

24· · · ·COMMISSIONER DEAN:· Oh.· Question, sir.· Question from

25· ·the Commission.
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·1· · · ·COMMISSIONER YOUNG:· Yeah, can you talk about the

·2· ·additional tax revenue?· I'm interested in that.

·3· · · ·MR. COLEMAN:· The tax revenue I can't specify in

·4· ·precise terms, but it was conveyed to me at the outreach

·5· ·meeting that Valero had at the Ironworkers.

·6· · · ·COMMISSIONER DEAN:· Okay.

·7· · · ·MR. COLEMAN:· Anything further?

·8· · · ·COMMISSIONER DEAN:· No, that's it.

·9· · · ·MR. COLEMAN:· Thank you.

10· · · ·COMMISSIONER DEAN:· Thank you for your time.

11· · · · · · Good evening.

12· · · ·MR. BIDOU:· Good evening, Mr. Chairman, members of the

13· ·Commission.· My name is Pierre Bidou.· I've been a

14· ·resident of the city of Benicia for 52 years.· I can see

15· ·this from both sides or have seen it from both sides.

16· · · · · · I've served the public and worked for the City

17· ·for 31 years, and in addition to that, was on the City

18· ·Council and the School Board.· I was very fortunate to go

19· ·to work for Exxon and then for Valero.

20· · · · · · I need to tell you that Valero is a true friend

21· ·of this community.· The major portion of our budget or at

22· ·least 22 to 25 percent of the City budget comes from

23· ·Valero.· You lose that tomorrow and see what's gonna

24· ·happen.

25· · · · · · I can remember when Humble Oil came here.· This
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·1· ·city was starving.· We did not have the services that you

·2· ·all enjoy today.· They are a very, very moral company and

·3· ·very humane, and you really need to think deep and hard

·4· ·and need to support this.

·5· · · · · · I have a hundred signatures here from citizens

·6· ·throughout this community and other communities in support

·7· ·of Valero.· Thank you.

·8· · · ·COMMISSIONER DEAN:· Thank you.· Next speaker, please.

·9· · · · · · Good evening.

10· · · ·MR. RUSZEL:· Good evening.· My name's Jack Ruszel.

11· · · · · · I want to thank you for the additional time that

12· ·you gave us to digest this, and I want to let you know

13· ·that giving us that extra time, you will indeed get a both

14· ·more complete and higher quality comments from me.· So

15· ·thank you again for that time.

16· · · · · · And I would also like all of the Commissioners to

17· ·come out to Ruszel Woodworks at 2980 Bay Shore Road, and I

18· ·would be very happy to walk you through the area that

19· ·we're talking about and get a firsthand look at really

20· ·what kind of impacts this might take, but I prepared a

21· ·speech so let me say it.

22· · · · · · I've been at this location for 34 years.· Ruszel

23· ·Woodworks employs 25 people.· In the last 12 months we've

24· ·hired three new, full-time people.· Valero may bring 20

25· ·percent of the City's general fund, but it's companies
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·1· ·like ours that make up the other 80 percent.· If this

·2· ·project is allowed to go through, the impact to my

·3· ·business and all the businesses in the area, in terms of

·4· ·health and safety, indeed our very ability to conduct

·5· ·business, would be so vastly impacted, it's hard to

·6· ·describe.· But, oh, don't worry, this document, summarily

·7· ·dismisses the impacts that will affect us as "less than

·8· ·significant."

·9· · · · · · It's really not fair when you think about it.

10· ·One giant corporation spends a year hiring experts to very

11· ·carefully twist and manipulate weak study results into

12· ·this document, deliberately crafted to understate the

13· ·actual impact of their project, and as one of the many

14· ·businesses that will be heavily impacted, I get three

15· ·weeks to read it and to try to untangle it and five

16· ·minutes to state my concerns.· I'll assure you that you

17· ·will get many, many specific readings on this piece.

18· ·There's a lot of questions to be looked at.

19· · · · · · But what we have here are two mega corporations

20· ·baiting, threatening, and pushing weak local government

21· ·and to bow to their wishes.· This is not a project that

22· ·Benicia wants or needs.· We've been diligently working for

23· ·years to improve the City's image and bring in more

24· ·tourist dollars.· The infamy of being a crude-by-rail town

25· ·is in direct opposition to that.
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·1· · · · · · Consider this transportation analysis.· I've

·2· ·tried to spend some time on it.· In it they come to the

·3· ·conclusion that the only way to make this project workable

·4· ·is to bring in 50-car trains, only at offcommute times;

·5· ·however, after specifically discussing the timing and how

·6· ·the crude trains should be moved, Valero clearly states,

·7· ·and I quote, "These operations would be dynamic and

·8· ·subject to change based on changing business conditions."

·9· · · · · · Union Pacific states at least three times that

10· ·I've found so far, that they are untouchable.· They state

11· ·that by federal law, neither the City, the State, nor

12· ·their customer Valero, can require them to do anything.

13· ·The railroad can do what they want.

14· · · · · · Yet the Transportation Impact Analysis does not

15· ·bother to address the chaos that will ensue when Union

16· ·Pacific brings in trains of whatever length they see fit,

17· ·at whatever time works for them, and parks them where they

18· ·find most convenient, for as long as they want.

19· · · · · · This is kind of a farce.· This (indicating) is

20· ·kind of a farce.· You know it, and I know it.· If a person

21· ·really wanted to carefully analyze the likely outcomes of

22· ·this project, this is not the document that you would have

23· ·commissioned.· You would commission this document if you

24· ·wished to push this project through as soon as possible,

25· ·with little or no concern for the community or the
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·1· ·environment.· This document was commissioned by an entity

·2· ·concerned only about how much potential profit they're

·3· ·missing out on each day.· Look at this.· A finally crafted

·4· ·piece of distorted reports and intentionally misleading

·5· ·conclusions.· It's a travesty and an insult.

·6· · · · · · Valero and Union Pacific are chomping at the bit

·7· ·to get this thing started as soon as possible.· They want

·8· ·you to be their stooges.· They want you to be a good

·9· ·Commissioner and rubber-stamp this thing and give them

10· ·their permit.· There are profits to be had, and you are in

11· ·their way.· Just to clarify, these profits do not trickle

12· ·down to the City.· There's nothing in it for the City.

13· · · · · · This is really a David and Goliath story.· You

14· ·Commissioners, and I, and most of the people in this room,

15· ·whether we like it or not, we are David.· This is time to

16· ·speak truth to power.· Valero will continue to do well

17· ·without this project.· Benicia will do well not to be

18· ·bullied by the demands of an industry that cannot see

19· ·beyond their greed.

20· · · ·COMMISSIONER DEAN:· Sir, I'm going to ask you to wrap

21· ·up.

22· · · ·MR. RUSZEL:· I will wrap up.· I have about one more

23· ·page.· I timed this and it takes about five minutes, and

24· ·this is my only chance to speak, so please allow me to

25· ·finish.· I'm sorry, I'm emotional about this, but this is
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·1· ·important.

·2· · · · · · Opening the door to crude-by-rail will guarantee

·3· ·that Benicia will be bound to a polluting, dirty,

·4· ·fossil-fuel industry for decades to come.

·5· · · · · · We have other options.· New technologies are

·6· ·available.· For example, my wife and I had solar electric

·7· ·panels installed on our home last year.· We leased an

·8· ·electrical vehicle.· Yes, we still have one of our

·9· ·gas-burning cars, but with these two simple steps, we've

10· ·reduced our gasoline consumption by over 65 percent.· Most

11· ·of our miles are now fueled by clean, locally produced,

12· ·solar electricity.· I'm not tooting my own horn, showing

13· ·off that I'm more greener-than-thou.· But moving forward,

14· ·we can make a difference, and we have to make a

15· ·difference.

16· · · · · · Allowing this Crude-By-Rail Project to happen in

17· ·any way is backward.· I think that a lot of my neighbors

18· ·here in Benicia and beyond feel that it's our duty to be

19· ·stewards of this small, beautiful planet.

20· · · · · · My hope is that you as Planning Commissioners

21· ·have similar ideals.· It's extremely rare that we have an

22· ·opportunity like this, where an issue has such global,

23· ·national and regional importance, that it lands on your

24· ·shoulders, on the shoulders of a few public servants, but

25· ·here we are.
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·1· · · · · · I implore you to examine -- I'm almost done,

·2· ·really.

·3· · · · · · I implore you to examine this morally and see

·4· ·this as a global issue that it is.· I beg of you to

·5· ·address this issue in a way that you can be proud of years

·6· ·from now, when your grandchildren ask you:· What did you

·7· ·do when you had the chance?· You now have the chance to

·8· ·limit the powers that be and make a significant difference

·9· ·to what our future may be.

10· · · · · · We have all kinds of excuses why we can't do

11· ·anything --

12· · · ·COMMISSIONER DEAN:· That's going to have to be it.

13· · · ·MR. RUSZEL:· -- well, right now, at this point in

14· ·history, we can make a difference.· I'm talking to you,

15· ·Commissioners.· I'm talking to the City leaders.· I'm

16· ·talking to the people in this room.· All the citizens of

17· ·the City, I'm talking to all of you.

18· · · ·COMMISSIONER YOUNG:· Sir, you're going to have to end

19· ·your comment now.

20· · · ·MR. RUSZEL:· Wake up to what is going on.· See the big

21· ·picture.· Make decisions --

22· · · ·COMMISSIONER DEAN:· Sir, I'm going to ask you -- I'm

23· ·going to ask you to stop it right there.

24· · · ·MR. RUSZEL:· Make decisions that you can be proud of.

25· · · ·COMMISSIONER DEAN:· Thank you very much.
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·1· · · ·MR. RUSZEL:· And you can shake your head and listen to

·2· ·some crazy hippy, but please, by God, don't damn us with

·3· ·this for years to come.

·4· · · ·COMMISSIONER DEAN:· Okay.· Well, he was the last

·5· ·speaker.· We said we were going to end at 11:30, and it's

·6· ·11:29, so it seemed to be a natural stopping point.

·7· · · · · · So we are going to continue the public hearing

·8· ·until our date-certain of August 14th.

·9· · · ·MS. MILLION:· Correct.

10· · · ·COMMISSIONER DEAN:· And for those speakers who didn't

11· ·get a chance tonight, we'll keep your cards on file and

12· ·we'll expect to see you on the 14th of August and when

13· ·we'll continue the meeting.

14· · · · · · Thank you for your time and for your comments.

15· · · · · · Commissioners, stay with us right for a minute,

16· ·we just have a couple more things.· Housekeeping.

17· · · · · · (Inaudible discussion off the record.)

18· · · ·COMMISSIONER DEAN:· Hang on.· Okay.· We -- can I ask

19· ·people leaving to keep it down, the Commission still has a

20· ·couple of housekeeping items.

21· · · · · · Okay.· Any communications from staff?

22· · · ·MS. MILLION:· No communications this evening.

23· · · ·COMMISSIONER DEAN:· Okay.

24· · · · · · Any communications from Commissioners for staff?

25· · · · · · I see none.· Okay.· Then we are adjourned.
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·1· · · · · · (End of DVD audio transcription of the Planning

·2· ·Commission Meeting for the City of Benicia, on July 10,

·3· ·2014.)

·4

·5

·6

·7

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 7-10-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 175

·1· ·STATE OF CALIFORNIA· · )

·2· · · · · · · · · · · · · )· ·ss.

·3· ·COUNTY OF ORANGE· · · ·)

·4

·5· · · · · · · · · · ·REPORTER'S CERTIFICATE

·6

·7· · · · · · I, Valerie E. Rasmussen, CSR No. 8900, do hereby

·8· ·certify:

·9· · · · · · That the foregoing transcript was reported

10· ·stenographically and transcribed by listening to the audio

11· ·of a DVD of the Planning Commission Meeting for the City

12· ·of Benicia on July 10, 2014, through instruction by John

13· ·J. Flynn of Nossaman, LLP.

14· · · · · · That to the best of my ability, the transcript is

15· ·a true and correct transcription of the DVD.

16· · · · · · I further certify that I am neither counsel for
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18· ·interested in the outcome thereof.
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2. Responses to Comments on the Draft EIR 

2.9 Response to Oral Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.9.1 July 10, 2014 Planning Commission Meeting Comments 

F1-1 [Toth-Smith] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-2 [Black] In response to this and similar comments, the initial 45-day comment period for 
the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-3 [Garrigues] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-4 [Kioski] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-5 [Kioski] This comment does not bear on the adequacy or accuracy of the EIR’s analysis 
of potential impacts of delivery by rail or identify a significant environmental issue 
requiring a response. The comment is acknowledged. 

F1-6 [Kioski] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-7 [Lambden] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-8 [Kerridge] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-9  [Kerridge] Uprail communities were notified of the availability of the Revised DEIR. 
See Response D117-6 regarding the extensive distribution list. 

F1-10 [Rowe-Shields] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-11 [Beutel] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 
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F1-12 [Buckner] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-13 [Buckner]. Uprail communities were notified of the availability of the Revised DEIR. 
See Response D117-6 regarding the extensive distribution list.  

F1-14 [Buckner] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-15 [Stierwalt] The commenter expresses concern regarding the transport of crude oil by 
rail. The comment is acknowledged. 

F1-16 [Stierwalt] The commenter discusses potential alternatives to the Project. The comment 
is acknowledged. 

F1-17 [Stierwalt] The commenter expresses concern regarding the transport of crude oil by 
rail. The comment is acknowledged. 

F1-18 [Stierwalt] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-19 [Jenkins] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-20 [Jenkins] The commenter does not support the Project. The comment is acknowledged. 

F1-21 [Jenkins] Transportation and Traffic impacts associated with the Project were discussed 
in Section 4.11 of the DEIR. This comment does not address any specific concern or 
issue related to the adequacy of the DEIR. The comment is acknowledged.  

F1-22 [McDonald] The commenter provides general comments on the DEIR and other topics. 
The comment is acknowledged. 

F1-23 [McDonald] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-24 [Broadwater] The commenter expresses support for the Project. The comment is 
acknowledged. 
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F1-25 [Luzzo] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-26 [Rubinstein] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-27 [Bailey] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-28 [Fulton] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-29 [Reiser] The commenter requests that uprail communities should be notified of the 
Project. Uprail communities were notified of the availability of the Revised DEIR. See 
Response D117-6 regarding the extensive distribution list.  

F1-30 [Reiser] The City issued a Revised DEIR that refines and updates the prior analysis to 
consider areas uprail from those considered in the DEIR and to provide a quantitative 
risk analysis of the Project. Implementation of this change in approach also resulted in 
the identification of a new significant unavoidable impact. As analyzed in Revised 
DEIR Section 2.12.6, the evaluation of Impact 4.7-6 concludes that train derailments 
and unloading accidents that lead to hazardous materials spills, fires, and explosions 
could result in substantial adverse secondary effects, including to water supplies, and 
that this impact would be significant and unavoidable. 

F1-31 [Reiser] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-32 [Van Landschoot] In response to this and similar comments, the initial 45-day 
comment period for the DEIR was extended until September 15, 2014, for a total 
comment period of 90 days. See Appendix A, Public Notices. 

F1-33 [Ruszel] See Response D82-4 regarding the current fluctuation of train crossings and 
the Project’s effect on that existing condition. See Response C1-21 regarding the 
baseline train crossing duration (current scenario), and Response B14-114 regarding 
the fact that siding of tank cars (switching operations) that affect the Park Road 
crossing would not occur for Project trains (Project scenario).  
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F1-34 [Ruszel] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-35 [Ruszel] The commenter does not support the Project. The comment is acknowledged. 

F1-36 [McCarthy] The Project does not involve any changes to the operation of the Refinery 
except for the delivery method of some of the crude oil feedstock. Therefore, the 
Project would have no effect on “burnoffs” as experienced by the commenter. 

F1-37 [McCarthy] The commenter expresses a positive opinion of Valero but continues to 
have concerns with the Project. The comment is acknowledged. 

F1-38 [McCarthy] This comment does not address any specific concern or issue related to the 
adequacy of the DEIR. The comment is acknowledged. 

F1-39 [McCarthy] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-40 [McCarthy] The commenter expresses concern regarding the transport of crude oil by 
rail. The comment is acknowledged. 

F1-41 [McCarthy] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-42 [Fox] In response to this and similar comments, the initial 45-day comment period for 
the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-43  [Fox] The commenter requests the City hold public workshops for the Project. The 
City appreciates the concerns of the commenter. While no public workshops were 
scheduled for the Project, revisions incorporating concerns of the public and 
government agencies were included in the Revised DEIR published on August 31, 
2015. 

F1-44 [Dempsey] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars.  

F1-45 [Dempsey] This comment does not address any specific concern or issue related to the 
adequacy of the DEIR. The comment is acknowledged. 

F1-46 [Dempsey] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
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Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

F1-47 [Dempsey] The Project does not involve any changes to the operation of the Refinery 
except for the delivery method of some of the crude oil feedstock. The Project would 
not result in emission increases that exceed currently permitted levels. Consequently, 
this Project would not increase Refinery specific health risks associated with currently 
permitted operations. 

F1-48 [Dempsey] This comment does not address any specific concern or issue related to the 
adequacy of the DEIR. The comment is acknowledged. 

F1-49 [Dempsey] The City issued a Revised DEIR in response this and similar requests. See 
Revised DEIR Chapter 2, Revisions to the DEIR, which analyzes and summarizes the 
direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. The 
Revised DEIR findings and analysis would be applicable to Suisun Marsh. 

F1-50 [Dempsey] See Responses D59-1 and D59-2. 

F1-51 [Dempsey] The commenter expresses an opinion regarding stewardship. The comment 
is acknowledged. 

F1-52 [H. Fernandez] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-53 [R. Fernandez] The commenter expresses concern regarding the transport of crude oil 
by rail. The comment is acknowledged. 

F1-54 [Gustofson] The commenter recommends that the Planning Commission hear 
discussion of the Project prior to making a decision to extend the DEIR review time. 
The comment is acknowledged. 
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F1-55 [Robinson] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-56 [Stevenson] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-57 [Stevenson] The effect on the performance of passenger trains as a result of the Project 
is discussed in Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis 
determined that the impact would be less than significant.  

F1-58 [Stevenson] The commenter expresses concern with human error. The comment is 
acknowledged. 

F1-59 [Stevenson] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-60 [Sullivan] The commenter suggests that readers of the DEIR read more than just the 
Executive Summary. The comment is acknowledged. 

F1-61 [Sullivan] The City issued a Revised DEIR in response this and similar requests that 
the geographic scope of review be expanded. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

F1-62 [Sullivan] Please see Response D44-5 for comments relating to impacts to hydrology 
and water quality resulting from a spill of crude oil during transport to the Refinery site 
by rail. 

F1-63 [Sullivan] The commenter discusses potential effects of fireballs. The comment is 
acknowledged. 
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F1-64 [Sullivan] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-65 [Sullivan] See Response B8-112 regarding the scheduling of Project trains, and the 
impact of Project train crossings of Park Road if they were to occur during peak traffic 
hours. The commenter’s reference to 100-car trains is incorrect; Project trains would 
have 50 cars each.  

F1-66 [Sullivan] The commenter notes that Shell Refinery is choosing not to import crude oil 
by rail. The comment is acknowledged. 

F1-67 [Sullivan] As listed in DEIR Section 4.1.2.3, the BAAQMD conducted a study in 
which they installed a temporary portable air monitoring station west of the refinery 
near East Second Street and collected 18 months of data. Criteria pollutant 
concentrations (ozone, NOx, SO2, CO PM10, and PM2.5) correlated closely with the 
results from the monitoring stations in Vallejo and Concord.  

F1-68 [Sullivan] The commenter expresses concern for Valero employees who may be 
opposed to the Project. The comment is acknowledged. See Response F1-61 for 
analysis uprail of the Refinery. 

F1-69 [Sullivan] The commenter expresses concern for uprail fire departments. The comment 
is acknowledged. 

F1-70 [Nunes] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-71 [Nunes] The commenter expresses concern with existing conditions and effects on 
public health. The comment is acknowledged. 

F1-72 [Nunes] The commenter expresses concern with existing conditions and effects 
regarding noise. The comment is acknowledged. 

F1-73 [Nunes] Commenter is correct that the Valero Refinery has been fined several times. 
To find out the exact amount, commenter would need to contact the BAAQMD. 

F1-74 [Nunes] The DEIR air analysis focuses on the change from existing conditions. As 
described in the DEIR, the Project would not increase emissions at the Refinery above 
existing permitted levels. 

F1-75 [Nunes] In response to this and similar comments, the initial 45-day comment period 
for the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 
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F1-76 [Unidentified] The City issued a Revised DEIR in response this and similar requests 
that the geographic scope of review be expanded. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

F1-77 [Unidentified] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-78 [Unidentified] In response to this and similar comments, the initial 45-day comment 
period for the DEIR was extended until September 15, 2014, for a total comment 
period of 90 days. See Appendix A, Public Notices. 

F1-79 [Zook] In response to this and similar comments, the initial 45-day comment period for 
the DEIR was extended until September 15, 2014, for a total comment period of 
90 days. See Appendix A, Public Notices. 

F1-80 [Yuhas] The commenter is not in favor of extending the DEIR comment period. The 
comment is acknowledged. 

F1-81 [Burn] The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. 
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F1-82 [Burn] See Response F1-1. Local Safety Hazard Sites (LSHS) are discussed in Revised 
DEIR pp. 2-66 and 2-67. 

F1-83 [Burn] The GHG analysis is considered a cumulative analysis because all GHG 
emissions contribute to climate change. 

F1-84 [Lasensky] The commenter does not support the Project. The comment is 
acknowledged. 

F1-85 [Burke] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

F1-86 [Nitler] The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. 

The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties 
and higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, 
flash point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive 
power. 
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See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, Project-
specific impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, 
for example, Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects 
associated with hazards and hazardous materials. Following consideration of the 
incremental impacts of other crude by rail projects and based on results of the 
quantitative risk assessment conducted for the Project (see Revised DEIR Appendix F), it 
was determined that impacts would be cumulatively significant. As noted in Revised 
DEIR Table 5-1, the analysis did consider the potential for incremental impacts of the 
Phillips 66 Company Rail Spur Extension Project as part of the cumulative scenario. 

The Project will not change the composition of the crude oil processed at the Refinery. 
See DEIR Appendix K. Therefore, the Project will not result in an increase in production 
of petroleum coke. Particulate matter emissions and resulting concentrations from the 
Project have been estimated and are summarized as PM2.5 concentrations in Tables 4.1-9 
and 4.1-10 of the DEIR. Particulate matter that falls on the tracks is not an environmental 
issue of concern for this Project. 

F1-87 [O’Hara] Revised DEIR Section 2.12 analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions. 

F1-88 [O’Hara] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Ms. Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

F1-89 [O’Hara] The commenter does not support the Project. The comment is acknowledged. 

F1-90 [Reilly] The commenter expresses support for the Project. The comment is 
acknowledged. 

F1-91 [McDonald] The commenter presents his opinion regarding the Project. The comment 
is acknowledged. 

F1-92 [Matthews] The commenter expresses support for the Project. The comment is 
acknowledged. 
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F1-93 [McChesney] The commenter expresses support for the Project. The comment is 
acknowledged. 

F1-94 [Kibbe] The commenter mentions significant and unavoidable air quality impacts in the 
Sacramento Basin. An additional air quality analysis in the Revised DEIR also finds 
significant and unavoidable air quality impacts (of NOx emissions from locomotives) 
along the three rail corridors from the Roseville Yard to the California border. 

F1-95 [Kibbe] The commenter is correct that the Project’s net increase in emissions account 
for a reduction in marine vessel emissions. The air quality analysis as conducted is 
consistent with the approach typically used for CEQA projects. An analysis was also 
conducted that evaluates the Project’s site specific impacts in Benicia, and uprail from 
the Refinery. That analysis is included in Impact 4.1-3 and finds that the Project would 
not result in a significant cancer risk, health hazard (chronic or acute), or PM2.5 
concentrations that exceed BAAQMD thresholds. 

F1-96 [Coleman] The commenter expresses support for the Project. The comment is 
acknowledged. 

F1-97 [Bidou] The commenter expresses support for the Project. The comment is 
acknowledged. 

F1-98 [Ruszel] The commenter does not support the Project. The comment is acknowledged. 

F1-99 [Ruszel] The commenter expresses an opinion regarding alternative energy 
technologies. The comment is acknowledged. 

F1-100 [Ruszel] The commenter does not support the Project. The comment is acknowledged. 
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·1· · · Planning Commission Meeting for the City of Benicia

·2· · · · · · · · · · · · August 14, 2014

·3· · · · Beginning of DVD audio transcription at 32:00

·4

·5

·6· · · ·COMMISSIONER DEAN:· This is a public hearing on the

·7· ·Draft EIR for the Crude-By-Rail Project.· I know that a

·8· ·lot of people feel passionately about this, both for and

·9· ·against the project, and there's a lot of temptation to

10· ·speak, to tell the Commissioner, "We think this is a good

11· ·project" or "this is a bad project," but I would really

12· ·like people to focus their comments on the EIR:· Be as

13· ·specific as you can, what is your comment, what item does

14· ·it relate to.

15· · · · · · Ultimately, the staff and consultants are going

16· ·to have to respond to all those comments in writing, and

17· ·the more specific you are, the more it helps everybody to

18· ·get to the real issue at hand.· So, with that, I think

19· ·we're ready to go.

20· · · · · · Commissioner?· Yeah?

21· · · ·COMMISIONER YOUNG:· I just wanted to make an

22· ·acknowledgment.· There was a donation made by Mildred

23· ·Brennan of this book called The CEQA Desk Book, and it's

24· ·available to other Commissioners or I guess to the public,

25· ·I'm not sure.· But it's a very good resource.· I wanted to
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·1· ·publicly thank Mildred Brennan for that donation.

·2· · · ·COMMISSIONER DEAN:· Okay.· Are we ready to go?

·3· · · ·MS. WELLMAN:· Chair Dean?· If I could just clarify.

·4· · · · · · There were, I believe, 13 people, who submitted

·5· ·speaker cards, and who spoke at the last hearing.· And

·6· ·you've had your chance, so if your name was called and you

·7· ·spoke last time, you need to give those who have not had

·8· ·an opportunity to speak this time.· Thank you.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · · · · Okay.· So typically we let people representing

11· ·groups go first and they get 15 minutes.· I understand

12· ·that we have one speaker for a group, Marilyn Bardet, for

13· ·Benicians for a Safe and Healthy Environment.

14· · · · · · Do we have any other groups present tonight who

15· ·have designated speakers?

16· · · · · · Okay.· Then, Ms. Bardet, if you're ready to go,

17· ·we'll start with you, and then after you finish, we'll

18· ·call the first five additional names.

19· · · · · · And before you get started, can I ask, you're

20· ·speaking for a group.· Can we have a show of hands for

21· ·people who are in the group that Marilyn represents.

22· · · · · · Okay.· Thank you.

23· · · · · · (Inaudible comment from the audience.)

24· · · ·COMMISSIONER DEAN:· Understood.· We have some people

25· ·in the other room.· Thank you.
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·1· · · ·MS. BARDET:· Thank you, Commissioners --

·2· · · · · · Thank you, Commissioners, for this opportunity to

·3· ·speak with you tonight.· I'm speaking on behalf of

·4· ·Benicians for a Safe and Healthy Community.· On September

·5· ·15th we'll be turning in our full set of comments.

·6· · · · · · Tonight I'll focus, along with Ed Ruszel, our

·7· ·invited speaker, on issues surrounding who and what

·8· ·ultimately governs the logistics operations of Valero's

·9· ·Crude-By-Rail Project in the industrial park, and why this

10· ·is of great concern in examining the claims of the Draft

11· ·EIR.

12· · · · · · After my comments, Ed will give a visual

13· ·presentation of specific rail issues in the park,

14· ·describing certain conditions and effects that the layout

15· ·of trackage in the park represents for project operations,

16· ·issues which are obscured or inaccurately portrayed in the

17· ·draft report.· Valero characterizes the project as their

18· ·logistics operation, the term used by the initial study.

19· · · · · · The draft report sticks to the concept, limiting

20· ·sense the total scope and extent of the project, in its

21· ·myriad foreseeable impacts and risks to public safety and

22· ·health here in Benicia, uprail, and down-wind.· Local and

23· ·regional impacts would spiral out from the project's

24· ·operations in all directions.

25· · · · · · We understand that crude trains moving between
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·1· ·distant sources on their way to Roseville and Benicia are

·2· ·part of the totality of the project's logistics operation.

·3· · · · · · However, the draft reports curtail the counting

·4· ·of the totality, mostly points to Union Pacific's business

·5· ·and/or suggests that such concerns would be beyond the

·6· ·scope of CEQA.

·7· · · · · · The report describes the physical components that

·8· ·would allow Valero to import by rail, off-load and store,

·9· ·up to 70,000 barrels of crude oil every day, and that's

10· ·counting the 100 loaded tank cars arriving each day for

11· ·that purpose, 100 empty rail cars departing, and one

12· ·50-car train at a time to be unloaded at the terminal.

13· ·The draft report, however, does not state the exact number

14· ·of locomotives involved each day, each way.· Why?

15· · · · · · Union Pacific is not part of the Valero project

16· ·application.· The report doesn't describe how the

17· ·contractual relationship would work between the two

18· ·corporate giants, or might not work.· Yet UP's logistics

19· ·operations and performance would be pivotal and would

20· ·override Valero's criteria for operations cited in the

21· ·report.· It would appear, therefore, that the project's

22· ·rail activity would largely represent a Union Pacific

23· ·logistics operation.

24· · · · · · To grasp Union Pacific's role, we must consider

25· ·the limiting effects of the federal exemption rule as it
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·1· ·would apply to the Valero project.

·2· · · · · · Under federal exemption, UP retains exclusive

·3· ·authority to control all train movements, train

·4· ·scheduling, train composition, type and number of

·5· ·locomotives, volumes of product transported in a single

·6· ·train, train speed, train routes, maintenance, et cetera.

·7· ·UP is not required to inform the public about these

·8· ·movements, including about parking tank cars on sidelines.

·9· ·The U.S. Department of Transportation also governs all

10· ·rail safety issues.

11· · · · · · The federal exemption rule is therefore a

12· ·defining factor for project rail operations; yet, the

13· ·first place the rule is mentioned in the report is at the

14· ·end of a brief description of Project Alternative, One.

15· ·This first alternative suggests that the number of trains

16· ·per day could be limited to one.· But the DEIR hedges,

17· ·trying to explain why it must be rejected.· And the quote

18· ·is:· "UP has taken the position that" ... then referred

19· ·the reader to the last appendix, Appendix L, where UP's

20· ·own statement of their authority under the federal

21· ·exemption is outlined.

22· · · · · · So the alleged advantage of the project is nil.

23· ·Valero couldn't enforce the alternative.

24· · · · · · Federal exemption bears down hard on the draft

25· ·report's traffic and transportation analysis, and thus
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·1· ·casts doubt on the credibility of the draft report itself.

·2· · · · · · The foreseeable effects of UP control project

·3· ·rail activity on or off-site of refinery property are

·4· ·myriad, but the DEIR touches on those effects very

·5· ·lightly, incoherently.· There is no accounting of possible

·6· ·train delays or troubles with UP switching operations.

·7· · · · · · So let's look at the draft report's expectations

·8· ·for project logistics.· The report describes optimal

·9· ·operating conditions, desired by Valero, but who's to say

10· ·that Valero's request can be complied with 24/7 365 days a

11· ·year?

12· · · · · · I might say that it seems that the DEIR expects

13· ·that the project would work like a clock with Valero's

14· ·invisible hand guiding all movements and with full

15· ·compliance by UP.

16· · · · · · Any DEIR description, claim, assumption or impact

17· ·analysis that assumes optimal conditions and could invite

18· ·questions about the effects of UP's federal exemption

19· ·deserves further evaluation.

20· · · · · · So what kind of future does the project suggest

21· ·for the industrial park?· With the project operations

22· ·intensifying, doubling and tripling rail use become a

23· ·lulu, a local undesirable land use.· The report doesn't

24· ·consider public perception, how project logistics could

25· ·turn the park into a mini-rail switching yard, mainly
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·1· ·serving Valero's interest.· The report doesn't even

·2· ·discuss the foreseeable daily increased risk posed by a

·3· ·threat of derailment, involving flammable Bakken oil

·4· ·within the park, a real threat that would be posed to its

·5· ·occupants, immediate environs, vital infrastructure, the

·6· ·refinery itself, and the community every day.

·7· · · · · · Now I'll hear from Ed Ruszel.

·8· · · ·MR. RUSZEL:· Good evening, Commissioner, staff,

·9· ·neighbors.· Let's see if I can make this play.

10· · · · · · I'm going to try to give you a quick overview of

11· ·the railroad infrastructure in the industrial park.· This

12· ·is about what we see today.· For the most part, that's the

13· ·basics of the railroad infrastructure in the industrial

14· ·park.· The dark blue lines indicate the main lines.· We'll

15· ·be coming back to this slide.

16· · · · · · And here's what Valero's been telling us in

17· ·public.· They say it's just a railroad -- it's just an

18· ·infrastructure project, it's a logistics project and it

19· ·basically ends at their fence line, which happens to be

20· ·right adjacent to Park Road.

21· · · · · · But this is what -- how the infrastructure really

22· ·works here.· This is what the Army left us in the 1960s.

23· ·This map is showing the railroad infrastructure that the

24· ·arsenal built in the '40s during wartime for the sole use

25· ·of the Army.· There was no public access.· There was no
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·1· ·freeways.· There was no private enterprise in this area.

·2· · · · · · One thing to notice here is these loops that give

·3· ·good circulation to the park -- to the railroad activity,

·4· ·and also a little Y-connector in here.· This gave great

·5· ·flexibility in circulation.· It was quite modern for its

·6· ·time.

·7· · · · · · What we see today is a bunch of cul-de-sacs.· We

·8· ·notice these loops have been eliminated.· This area in

·9· ·here is where the Valero property is.· These tracks go to

10· ·the Coke silos here.· And they're loading terminals for

11· ·propane.· And this is the large storage area alongside

12· ·Industrial Way, in the industrial park.· They have six

13· ·tracks there, and along with this area here.· Another two

14· ·tracks.· It's about 20,000 feet of trackage.· They can

15· ·store about 300, 350 cars there.

16· · · · · · And here's what we see today.

17· · · · · · And if I can -- I need to put the cursor on here.

18· · · · · · What you're going to see here is an animation of

19· ·traffic moving through the industrial park.

20· · · · · · Jump to the next slide, Amy.

21· · · · · · The purple highlighted area is Park Road.· The

22· ·red line would represent a train of approximately 3,500

23· ·feet, very close to the length of a unit train.

24· · · ·UNIDENTIFIED FEMALE SPEAKER:· Excuse me, please.· Will

25· ·you please speak into the microphone.
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·1· · · ·MR. RUSZEL:· Sorry.

·2· · · ·UNIDENTIFIED FEMALE SPEAKER:· Thank you.

·3· · · ·MR. RUSZEL:· Thank you.· And if you can stand by, sir,

·4· ·we have one more animation to play.

·5· · · · · · So you can see this train moving in and out of

·6· ·the siding areas in the industrial park, across Park Road.

·7· ·The other circled areas are private driveways along

·8· ·Bayshore Road.

·9· · · · · · And any kind of switching activity, shunting,

10· ·making and breaking in trains, requires those trains to

11· ·back up and go back and forth across the Park Road

12· ·intersection and along Bayshore Road.· That's the only way

13· ·in, the only way out.

14· · · · · · So again, a quick overview of that area.· You can

15· ·see where the crossings are.· This area is a park.· This

16· ·area is at Bayshore and West Channel, and along Industrial

17· ·Way, also.

18· · · · · · So, again, back to the overview here.· So we saw

19· ·the dark blue lines, the major -- the main lines.

20· · · · · · The green lines are the surface connector tracks.

21· · · · · · And there's also two little red dots here, those

22· ·are the two ways the trains get off the main line tracks

23· ·and come into the industrial park.

24· · · · · · The yellow areas or orange areas, here and here,

25· ·are where tracks have been extensively improved, both

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 10
YVer1f

G1-4
cont.

2.9-122



·1· ·increased their weight-carrying capacity and their storage

·2· ·capacity.· Tracks have been revitalized that have been

·3· ·derelict and unused for years.

·4· · · · · · This area right in here, there's no rail users,

·5· ·but it's a place where the Union Pacific had parked

·6· ·numerous trains.

·7· · · · · · And as Marilyn mentioned, the Appendix L, the

·8· ·railroad exemption, she gave a pretty good description, so

·9· ·I'm going to breeze right through here.

10· · · · · · And that is what we see today.

11· · · · · · If you can please start the video.

12· · · · · · So this is March 28 of this year.· It was about

13· ·Friday at noontime.· I happened to catch a small manifest

14· ·train.· It was a train made up of all different

15· ·commodities moving into industrial park, along Bayshore

16· ·Road across Park Road.· This is the kind of traffic delay

17· ·we see daily.· Daily.· This was only a 20- or 30-car

18· ·train.· So you can look up there -- sorry for the

19· ·resolution -- but numerous cars on the offramp.· And

20· ·here's what it looked like moments later on the interstate

21· ·highway.· You could see cars backed up.· This guy is

22· ·barely out of the traffic lanes, trying to get onto the

23· ·offramp.· This happens on a daily basis.

24· · · · · · This is what the EIR shows us, the draft shows

25· ·us, the purple lines, what happens today.· The yellow line
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·1· ·is the cumulative effect, which makes it appear the

·2· ·traffic will be even less impacted with two or three times

·3· ·train cars.

·4· · · · · · Thank you for your indulgence.· This is the

·5· ·second-to-last slide.

·6· · · · · · So this is a letter that I've been

·7· ·hand-delivering to all my neighbors, or many neighbors in

·8· ·the industrial park.· To date I've contacted over 25

·9· ·businesses.· More than half have expressed serious levels

10· ·of concern, and 11 have agreed to allow me to use their

11· ·name in public on a letter stating our concerns with the

12· ·traffic level here in the industrial park.

13· · · · · · That concludes my discussion.· And I do have a

14· ·brief list of several of my neighbors that I would like to

15· ·have included.

16· · · ·COMMISSIONER DEAN:· Okay.· Does that conclude your

17· ·presentation?

18· · · ·MS. BARDET:· Yes, it does, thank you.

19· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

20· · · · · · Additional speakers, the first five -- and I

21· ·apologize if I mispronounce your name --

22· · · · · · Rick Slizeski.· Stan Lawson.· Aline Nunes.

23· ·Hadieh Elias.· And Ron Dial.· We'll give you a minute to

24· ·come forward.· Whoever comes first can just come right on

25· ·down, of those first five.
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·1· · · · · · Hi.· Good evening.

·2· · · ·MR. DIAL:· Good evening.· Mr. Chairman, Commissioners.

·3· ·These comments are a summary of a letter, a written

·4· ·comment I sent to Amy Million on July 28, 2014.· My

·5· ·name --

·6· · · ·COMMISSIONER DEAN:· Sir, do you want to identify

·7· ·yourself, for the record.

·8· · · ·MR. DIAL:· Sure.· I was just going to do that.

·9· · · ·COMMISSIONER DEAN:· Okay.

10· · · ·MR. DIAL:· My name is Ron Dial.· I'm a Benicia

11· ·resident of 24 years.· I can see the refinery from my home

12· ·and I support the Valero Crude-By-Rail Project.

13· · · · · · I worked in risk management for over 20 years,

14· ·and worked in local government for 15 years.· My

15· ·background gives me some insight into the issues spelled

16· ·out in the Draft EIR.

17· · · · · · The report is an imposing document that's

18· ·appropriate for the technical nature of this project.

19· ·Yet, if the report were any shorter, it would be

20· ·insufficient to address the risk factors and regulatory

21· ·realities of the project.· The Bakken crude oil is needed

22· ·to improve the U.S. energy independence.· By refining the

23· ·Bakken crude in the Dakotas, requires an infrastructure

24· ·that is still years away.· Thus, in the near term, by

25· ·necessity, the oil must be transported either by pipe,
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·1· ·truck or rail to existing refineries.

·2· · · · · · Research conducted by Dagmar Etkin of the

·3· ·Environmental Research Consulting Group, ERC, a firm

·4· ·specializing in environmental impacts of oil spills,

·5· ·stated that rail transport is much less prone to spill

·6· ·than hauling oil by truck or pipeline.· And their website

·7· ·is www.environmental-research.com.

·8· · · · · · ERC analyzed rail truck and pipeline spills into

·9· ·waterways from 1980 to 2003, and found spillage rates for

10· ·truck to be nearly double the rates by rail.· And this

11· ·information is not even taking into account the use of the

12· ·safer 1232 tank car that's specified in the report.

13· · · · · · The stabilization process for crude oil should be

14· ·addressed in the final EIR.· This process is currently

15· ·undergoing regulatory discussion.· Stabilization is

16· ·identified as a process to remove the volatile top-end

17· ·elements in crude oils such as Bakken light crude, and

18· ·results in a product that is much safer to transport by

19· ·rail.

20· · · · · · Stabilization has been used extensively in the

21· ·Texas oil fields where similar crude oil safety issues

22· ·were found and the crude had to be transported by oil.

23· ·The one stabilization plan in the Bakken field is due to

24· ·come on line soon, is not sufficient size to handle the

25· ·demand.· Reports state that additional stabilization
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·1· ·facilities would likely be constructed if there were

·2· ·regulatory pressure on the industry to do so.

·3· · · · · · The report takes into account the risks, the

·4· ·regulatory environment, and the mitigation factors for

·5· ·transporting crude by rail.

·6· · · · · · The report also identifies the continuous dynamic

·7· ·nature of the regulatory and legislative agencies

·8· ·overseeing transport of oil by rail.· Valero's offer to

·9· ·reduce incoming crude by marine source is an important

10· ·benefit.· Reducing the amount of crude oil transported

11· ·over the North Bay and Sacramento River inherently lowers

12· ·the risk of the inland waterways.

13· · · · · · Point Number 7, City of Benicia needs the

14· ·economic stimulus of the new jobs and added tax revenue

15· ·attached to this project.· This is something of

16· ·significance that should not be overlooked.

17· · · · · · In conclusion, some West Coast refinery somewhere

18· ·will get the Bakken crude and refine it into the needed

19· ·products.· That's the bottom line.

20· · · · · · I would much rather see the crude center refinery

21· ·with a safety record and reputation such as Valero

22· ·Benicia, than a refinery where the transportation refining

23· ·is not done with the same degree of safety.· There's an

24· ·opportunity for Benicia to be a front-runner in setting

25· ·standards for handling Bakken light crude.
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·1· · · · · · Perhaps the City of Benicia should make

·2· ·recommendations to state and national regulatory agencies,

·3· ·as well as national and state legislators in favor of

·4· ·crude oil stabilization.· Such recommendations would carry

·5· ·more weight if Benicia were already the home of the safest

·6· ·Bakken crude refinery with a model EIR.

·7· · · · · · We should recognize that rejection of this

·8· ·project will not stop Bakken crude from being shipped by

·9· ·rail; it's going to be shipped.· It will just go elsewhere

10· ·and likely without the safety mitigation offered by

11· ·Valero --

12· · · ·COMMISSIONER DEAN:· Sir, you've used your five

13· ·minutes.

14· · · ·MR. DIAL:· Thank you very much.

15· · · ·COMMISSIONER DEAN:· Thank you very much.

16· · · · · · Next speaker, please.· I'm going to read those

17· ·first five names again.· Rick Slizeski.· Stan Lawson.

18· ·Aline Nunes.· Hadieh Elias.

19· · · · · · And then a couple of additional ones:· Rick

20· ·Stierwalt, Joshua Cross and Lisa Reinerton.

21· · · · · · Good evening.

22· · · ·MS. ELIAS:· Hi.· My name is Hadieh Elias.· I'm a

23· ·resident of Benicia for more than 35 years.· I also have a

24· ·structural engineering business in town for more than 25

25· ·years.
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·1· · · · · · I'm going to address the seismic aspects of the

·2· ·EIR.· Seismic design is basically ensuring that the demand

·3· ·side of the equation is always less than the capacity side

·4· ·of the equation.

·5· · · · · · EIR is not the review of the demand side only, it

·6· ·is also review of reasonableness and realistic estimate of

·7· ·the capacity side of the design.

·8· · · · · · The DEIR has been silent on how Valero is

·9· ·proposing to achieve the capacity of the railroad cars and

10· ·tracks to perform safely while traveling or stationary,

11· ·and being subjected to a large seismic acceleration and

12· ·displacement demand.

13· · · · · · The DEIR discusses demand to a limited extent,

14· ·but not how they're going to address that.· So for us now,

15· ·in terms of design, this is a pie in the sky.

16· · · · · · Moreover, they refer in the DEIR to building

17· ·code, but there are -- but there are no explicit

18· ·provisions in the code for a lot of the things that they

19· ·are doing here.

20· · · · · · Example:· How are they going to address

21· ·liquefaction and lateral spreading of the rails in an

22· ·earthquake?

23· · · · · · Later on when they submit plans, we are not going

24· ·to be there, just the City Plan Checker and Valero

25· ·representatives.· None of us citizens and interested
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·1· ·parties will be there.· This shortchanges the democratic

·2· ·process, as you will not see what they are submitting.

·3· · · · · · Moreover, they can elect at that time, as they

·4· ·have done in this DEIR, to classify most of what they are

·5· ·doing as proprietary, and thus not subject to review.· If

·6· ·the solution is obvious, they should define it now.

·7· ·Either descriptive example, remove certain batch oil and

·8· ·replace it, et cetera, or prescribe criteria for the

·9· ·design to meet.· Example:· Solution shall result in a

10· ·maximum of refresh segment of half an inch, et cetera.

11· · · · · · If they do not provide the criteria now, then

12· ·later on they are going to bargain with the City on what

13· ·is appropriate, reasonable or reasonable limit, and then

14· ·we are left out of the democratic process; and moreover,

15· ·the City will be pressured that they are delaying the

16· ·project, et cetera.· City will be in a tough position.

17· ·They are going to get into an argument with the City on

18· ·what is reasonable, customary and economical criteria,

19· ·thus, forcing the City to agree and comply to lower

20· ·standards.

21· · · · · · We do not accept this process of removing this

22· ·decision from more democratic review by citizens and

23· ·unloading it to a few City representatives in the future.

24· · · · · · They have to give an assessment now of what the

25· ·quantitative criteria for an acceptable solution is for
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·1· ·this nonstandard project.· The City will then have this

·2· ·criteria to check against in future to see if they meet

·3· ·that.· The mechanism of design despite this criteria will

·4· ·be in the future, but the specific criteria of acceptable

·5· ·limits needs to be set now.

·6· · · · · · It is also prudent for us to keep in mind that

·7· ·there will be unknown hazards that will show up in the

·8· ·future when the project begins.· Example:· New (inaudible)

·9· ·substances, like with other project.· Example, Fukushima.

10· ·Who is going to bear the cost of that?· Valero would say,

11· ·"We did the best we can at time we did the project, which

12· ·was approved by the City, so society and the committee

13· ·will have to bear the cost."· Is the City going to be left

14· ·holding the bag for these unforeseen future costs?

15· · · · · · Benicia is a healthy, beautiful community.· We do

16· ·not want it to become a heavy industrial-polluted city.

17· ·This project will produce poor air quality, health risks,

18· ·home dropping in value, put us at risk of major

19· ·catastrophe in the future.· You are long-term planners.

20· ·You have to consider the potential risks in the future,

21· ·not short-term, rosy scenarios by Valero.

22· · · · · · Valero is misrepresenting the pollution picture

23· ·for Benicia by looking at the whole bayonet increase.· Are

24· ·they going to put in writing guarantee that the pollution

25· ·air quality in Benicia itself will stay the same or
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G1-10

·1· ·improve?· They mention that this project makes U.S. energy

·2· ·independent.· Are they going to put in writing guarantee

·3· ·that they will not export any of that oil?· They dangle

·4· ·the promise of 20 full-time jobs and increase tax income.

·5· ·For how long?· How much more tax?· The only extra jobs

·6· ·will be for Kaiser to cure our citizens that will suffer

·7· ·illnesses due to this project.

·8· · · · · · Lastly, you are reminded of what your attorney

·9· ·said in the last meeting.· The City will have no control

10· ·on the type of cars that will be used, what type of oil

11· ·they will bring -- transport, what schedule the trains and

12· ·the rails --

13· · · ·COMMISSIONER DEAN:· I'm sorry.· You'll have to -- your

14· ·time is up.· You'll have to stop there.

15· · · ·MS. ELIAS:· You cannot make any requirements on that.

16· ·When you allow someone to come· --

17· · · ·COMMISSIONER DEAN:· I'm sorry, we have a lot of

18· ·speakers.

19· · · ·MS. ELIAS:· This is our home --

20· · · ·COMMISSIONER DEAN:· You're going to have to stop right

21· ·there.

22· · · ·MS. ELIAS:· -- you allow somebody to come and live in

23· ·your home --

24· · · ·COMMISSIONER DEAN:· I'm sorry.· You're going to have

25· ·to yield the -- you'll have to yield the microphone.
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·1· · · ·MS. ELIAS:· -- decide against this project and protect

·2· ·Benicia, which is your home and my home.

·3· · · · COMMISSIONER DEAN:· Thank you.

·4· · · · · · Next speakers.· Some of these names we've called

·5· ·a couple of times.· Rick Slizeski.· Stan Lawson.· Aline

·6· ·Nunes.· Rick Stierwalt.· Joshua Cross.· And Lisa

·7· ·Reinerton.

·8· · · · · · And then a couple of new ones.· Shannon

·9· ·Walsh-Hill.· Roger Straw.· Ken Miller.· And Tim Rose.

10· · · · · · Hi.· Good evening.

11· · · ·UNIDENTIFIED FEMALE SPEAKER:· Microphone, please.

12· · · ·MR. CROSS:· Commissioners, I've been a Benicia

13· ·resident for 24 years.· My son just graduated from Benicia

14· ·High School last year.· My daughter goes to school at the

15· ·middle school.· My wife is also a teacher for the school

16· ·district here.· My children had an opportunity to take

17· ·advantage of the Valero volunteer tutoring at the middle

18· ·school and high school.· I played baseball on the fields

19· ·that Valero has sponsored and help make improvements.· I

20· ·have coached soccer teams that Valero helped sponsor.· I

21· ·participate in charity walks that Valero supports.· I

22· ·enjoy events like the Waterfront Festival and Heather's

23· ·Fair where Valero supports both financially and with

24· ·volunteers.

25· · · · · · Valero donated significant amounts of money to a
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·1· ·foster children's camp that my parents direct and is close

·2· ·to my heart.· I'm happy to see the provisions that

·3· ·Valero's put in place for this infrastructure rail

·4· ·project.· Valero's made good effort to ensure that the

·5· ·project does not alter the safety and the facility or the

·6· ·neighboring areas.· They've also made efforts to minimize

·7· ·impacts on traffic by scheduling rail activities during

·8· ·nonpeak hours.

·9· · · · · · They've agreed to use better rail cars even

10· ·though the federal regulations don't require them.

11· · · · · · They're providing training both locally and

12· ·uprail for first responders.

13· · · · · · The project has many positive benefits for

14· ·Benicia; adding tax dollars to the community through

15· ·construction and property tax.· It adds a significant

16· ·number of both short-term construction jobs, as well as

17· ·additional permanent jobs to run this facility.

18· · · · · · Increasing domestic rail crude to Valero reduces

19· ·the overall emissions in our Bay Area.· This project also

20· ·ensures Valero will be able to sustain its good reputation

21· ·as a good corporate citizen to Benicia, and continue to

22· ·provide for our community both financially and through

23· ·volunteerism.

24· · · · · · I urge you to consider the role this project

25· ·plays on our ability to keep good, safe companies like
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·1· ·Valero, and their supporting businesses, here in Benicia

·2· ·for the years to come.· Thank you.

·3· · · ·COMMISSIONER DEAN:· Sir, can you give your name for

·4· ·the record.

·5· · · ·MR. CROSS:· Joshua Cross.

·6· · · ·COMMISSIONER DEAN:· Thank you.

·7· · · · · · Next speaker, please.

·8· · · ·MR. STIERWALT:· Hi.· I'm Rick Stierwalt.· I've lived

·9· ·here in town for 28 years.· And I just want to speak a

10· ·minute.

11· · · · · · The DEIR, as I see, is unsafe, it's incomplete,

12· ·and it falls in unsafe industry standard.

13· · · · · · One of the biggest issues I see about the whole

14· ·thing is, it isn't so much Valero, it's that the industry

15· ·standard is very low and unsafe.

16· · · · · · The questions that come up:· What happens at the

17· ·time of the spill if there was an accident?· Who is to

18· ·blame?· How soon does compensation happen?· What about the

19· ·immediate cleanup?· Valero has said that because they're

20· ·making the railroad like a subcontractor, that if there

21· ·ever is a spill, that spill is gonna be on the hands of

22· ·the railroad itself.

23· · · · · · So if you make the railroad responsible -- to me

24· ·there seems to be some kind of a contractual relationship

25· ·between Benicia and the railroad, because regardless of
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·1· ·what Valero's safety record is, their whole thing is

·2· ·subbed out.· They're putting the entire responsibility on

·3· ·the railroad.· I think that's a big issue, and it's

·4· ·unaddressed.

·5· · · · · · So the DEIR is incomplete.

·6· · · · · · And what I want to do -- I know that we've talked

·7· ·on many, many issues.· I've been through some of this and

·8· ·you've heard a lot of different stories.· One thing that I

·9· ·want to bring up is the aftermath of what happened at

10· ·Lac-Megantic.· Okay?· And these are issues that aren't

11· ·addressed in the DEIR and, to me, are very, very

12· ·important.· Okay?

13· · · · · · Another thing -- okay, before that, okay, what is

14· ·the railroad route?· Do we know that?· Has that been said?

15· ·Where does it go from Benicia to North Dakota?· That's

16· ·like top secret.· And I've even written to the railroad

17· ·line asking for that information.· And there's many

18· ·secrets that are held back, so many parts I believe of the

19· ·DEIR.· It's not what's in it, it's what is not in it, is

20· ·what scares me.· And that's a big part of the DEIR.

21· ·Shouldn't some of these other cities know what's happening

22· ·through their road, through their tract?

23· · · · · · So what happens in that entire rail line should

24· ·be public record, in my opinion.· Fewer people know the

25· ·route and these cities should know.
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·1· · · · · · And see there's several ways of talking about

·2· ·this.· We can describe one train has either 1.4 million

·3· ·gallons of crude oil or we can say it's 9.8 million

·4· ·pounds.· But I'd like to describe one train a little bit

·5· ·differently.· According to Russell Gold and Betsy Morris

·6· ·of the Wall Street Journal, one train car is equal to an

·7· ·energy of 2 million sticks of dynamite.· So that's 2

·8· ·million sticks.· So if we're having 50 trains -- so each

·9· ·train that goes through here has the energy of a hundred

10· ·million sticks of dynamite.· And I think, you know, things

11· ·like that should be brought up in the DEIR about safety,

12· ·about what we're really talking about here.· That's a lot

13· ·of blast that can happen.

14· · · · · · So if you were to put -- take the hundred million

15· ·sticks, you'd have to put 7 in a bundle, and that would be

16· ·enough to go -- they're about a foot long -- end to end

17· ·from the Pacific Ocean to the Atlantic Ocean bundled of 7

18· ·all the way across, that's how much energy there is in one

19· ·train.

20· · · · · · Now, some of the things that really happened at

21· ·the Lac-Megantic crash, it happened a year ago, in Quebec,

22· ·that there was a train which was put on a hill and it had

23· ·a bad piston in it, but the engineer was tired, he put in

24· ·his 12-hour day, it was 11:00 o'clock at night, he didn't

25· ·put enough brakes on, but what he did, he kept the engine
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·1· ·running, in order so the brakes could hold the train

·2· ·there.

·3· · · · · · Well, the fire department came and saw the spill,

·4· ·and then the fire department said, "Well, our brochure

·5· ·says we have to turn the train off."· So they turn the

·6· ·train off and they went home.· And this is 11:00 o'clock

·7· ·at night when the engineer left.

·8· · · · · · So this train took off for seven miles, and it

·9· ·dropped 1300 feet in elevation, and it hit the city at --

10· ·it was at 1:30 at night on a Saturday night.· There were

11· ·47 died; 10 of those people were vaporized.· There were 30

12· ·millions leveled.

13· · · · · · Now, you really have to have an idea what it's

14· ·like -- this is what truly happened about 10 people being

15· ·vaporized.· When you're vaporized, they don't find one

16· ·self of you there.

17· · · ·COMMISSIONER DEAN:· Sir, I'm going to have to ask you

18· ·to stop right there.· Your time is up.

19· · · ·MR. STIERWALT:· Thank you.

20· · · ·COMMISSIONER DEAN:· Thank you.

21· · · · · · Next speaker, please.

22· · · ·MS. REINERTON:· Good evening.

23· · · ·COMMISSIONER DEAN:· Good evening.

24· · · ·MS. REINERTON:· My name is Lisa Reinerton.· I live

25· ·here in Benicia.· I'm going to jump right into this.
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·1· · · · · · Many of the conclusions in this DEIR are based on

·2· ·questionable assumptions that lead to false claims that

·3· ·there are no significant impacts.· Is there anything in

·4· ·this report that states that Valero would legally be bound

·5· ·to limiting their crude rail to the 70,000 barrels a day?

·6· ·The rail industry is not bound to this.· There's nothing

·7· ·that legally binds the railways to limiting their traffic

·8· ·in the industrial park area to nonrush hour times, or to

·9· ·limit the rail cars used to the new safer cars.

10· · · · · · The conclusion of no significant impact is based

11· ·on this limited scenario that neither Valero nor Union

12· ·Pacific are legally bound to, and given the need to be

13· ·competitive would have no reason to honor.

14· · · · · · Is there anything that requires Valero to be

15· ·legally responsible for the cost of cleanup, if there is a

16· ·spill, or the liability if there is an explosive accident

17· ·in which people are killed and property destroyed?

18· · · · · · Would the City share in this liability since we

19· ·approve the project?

20· · · · · · The effects of the magnitude of this project are

21· ·vastly greater than the localized risks and impacts

22· ·mentioned in the DEIR.· For example, if there is a

23· ·catastrophic spill in the Sierras, dumping oil into the

24· ·Feather River, due to ignoring the outdated infrastructure

25· ·of the rails and car rails being used, will Valero be held
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·1· ·responsible?

·2· · · · · · If a rail car explodes in a Davis neighborhood

·3· ·killing innocent people, will Valero and our city be held

·4· ·responsible?

·5· · · · · · If waterways in the delta are contaminated, which

·6· ·impact all of us in the entire state, who can fix that?

·7· ·Who will be held responsible?· It is easy to say that the

·8· ·risk of an accident is minimal, that Valero or our City

·9· ·Planners will not be held completely responsible.

10· · · · · · The statistical methodology in this EIR is not

11· ·just flawed, it is carefully crafted to skew the reality

12· ·of the actual risks.· And unfortunately it takes more than

13· ·five minutes to untangle the faulty arguments in any given

14· ·topic addressed in which no significant risk is claimed.

15· · · · · · This is like the story of The Emperor's New

16· ·Clothes.· We all can see this huge increase in bringing

17· ·volatile crude oil by rail poses a substantial increase in

18· ·risk and safety, pollution, and risks of spills and

19· ·dangerous explosions as it moves through our communities,

20· ·but we are being told by the Powers That Be that there is

21· ·no significant impact.· And not only that, that this is a

22· ·"green plan" that will be more environmentally friendly.

23· · · · · · Valero paid for this DEIR.· Was the purpose of

24· ·this report to address real concerns and environmental

25· ·impacts because we care about our earth and its
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·1· ·inhabitants?· Or was it drafted to find ways to downplay

·2· ·and negate these real concerns so that Valero's project

·3· ·can move forward?

·4· · · · · · Checking my time.

·5· · · · · · Steve Hampton, an economist with the State Office

·6· ·of Spill Prevention Response, said the Benician report

·7· ·gives a false air of certainty about something that has

·8· ·far too many unknowns.

·9· · · · · · This is a quote by him:· This is so new.· Anyone

10· ·who says they know exactly what the spill rate is, they

11· ·don't.

12· · · · · · He noted the analysis spill to look at risks the

13· ·project poses on the rail route east of Roseville where

14· ·trains will pass through areas designated by the state as

15· ·"high hazard" for derailments.

16· · · · · · Jeff Mount, a natural resource management expert

17· ·at Public Policy Institute of California said a one in

18· ·111-year spill event for the Valero trains refers to a

19· ·long-range -- to long-range averages.· It doesn't preclude

20· ·a spill from happening at any time.· If several oil trains

21· ·come through as expected, the spill risks increase.

22· · · · · · The EIR needs to realistically address these

23· ·questions, including the broader geographical scope of

24· ·environmental impacts and the potential impact and

25· ·magnitude of explosive derailment.
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·1· · · · · · The truth is, if we realistically look at this

·2· ·scenario, we cannot in good conscience approve it.· In

·3· ·actuality, this is not something that should be determined

·4· ·by our local City Planners.· The impact of what Valero and

·5· ·the rest of the oil industry are doing is statewide and

·6· ·nationwide, and should be addressed at the state and

·7· ·national level, before we as a town agree to anything.

·8· · · · · · Please postpone your response to this proposal by

·9· ·Valero until the risk factors and environmental impacts of

10· ·crude-by-rail have been addressed and the resolutions to

11· ·these issues are worked out at a national level.

12· · · · · · Thank you very much.

13· · · ·COMMISSIONER DEAN:· Thank you.

14· · · · · · Next speaker, please.

15· · · · · · And we are looking for Shannon Walsh-Hill.· Roger

16· ·Straw.· Ken Miller.· Tim Rose.· Jim Jacobs, John -- Jim

17· ·Ponder, Gordon Thielvoldt and Greg Yuhas.

18· · · · · · Good evening.

19· · · ·MS. WALSH-HILL:· Hi.· My name is Shannon Walsh-Hill.

20· ·I'm a 31-year member of Local 343 Plumbers and

21· ·Steamfitters.· I'm a lifelong resident of Benicia.· The

22· ·facts associated with this project are clear.· This

23· ·project is good for Benicia.· It will reduce air

24· ·emissions, provide jobs, generate additional revenue,

25· ·support our largest business in the city.
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·1· · · · · · Thank you very much.

·2· · · · · · I have a hundred cards from people who feel

·3· ·likewise, and I'd like to turn them in.· Thank you.

·4· · · ·COMMISSIONER DEAN:· You can give these to staff.

·5· ·Thank you.

·6· · · · · · Next speaker, please.· Good evening.

·7· · · ·MR. STRAW:· Good evening, Commissioners, City staff,

·8· ·consultants, my name is Roger Straw.· I'm a 15-year

·9· ·resident of Benicia, publisher and editor of the Benicia

10· ·Independent, and online blog currently dedicated to

11· ·covering local and international news and events on

12· ·crude-by-rail.

13· · · · · · I put a big "X" on all the part of my speech that

14· ·was going to talk about why I don't want you to pass this

15· ·because Chair Dean said we shouldn't talk about that

16· ·tonight.

17· · · · · · So tonight I'm going to use my time just to offer

18· ·a few comments and questions on the DEIR.

19· · · · · · You're welcome.

20· · · · · · First, about tank car standards.

21· ·In April of this year, yet another crude oil train

22· ·derailed in Lynchburg, Virginia resulting in explosion,

23· ·fire and a near catastrophic spill into the James River.

24· ·The significance of the Lynchburg tragedy is that one of

25· ·the ten cars that ruptured and failed was the upgraded
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·1· ·version of the Legacy tank cars, meeting the Association

·2· ·of American Railroads CPC 1232 standard.

·3· · · · · · Between the violent detonations in January in New

·4· ·Brunswick, and April in Lynchburg, many people don't

·5· ·realize there were another 21 lesser known derailments of

·6· ·trains carrying hazardous materials.· Luckily none of them

·7· ·exploded.

·8· · · · · · So far in North America this year we are

·9· ·averaging a derailment with hazmat every four days.· The

10· ·DEIR's estimate of a spill once in every 111 years, I

11· ·think, is an insult, and perhaps a threat, to those whose

12· ·lives are put at risk all along the rails and to those who

13· ·work the trains and the mines and the refineries.

14· · · · · · Note that both the National Transportation Safety

15· ·Board and the Association of American Railroads have

16· ·stated publicly that the improved CPC 1232 tank cars are

17· ·inadequate and unsafe.

18· · · · · · The Feds, and the rail industry, both, are

19· ·calling for a brand-new design.

20· · · · · · The DEIR states that Valero will only lease or

21· ·buy tank cars that meet that 1232 standard.· I have four

22· ·questions:

23· · · · · · First of all, how will Valero's commitment be

24· ·monitored for compliance?· And what consequences will

25· ·follow if Valero is found to be out of compliance?
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·1· · · · · · Secondly, what would happen if Valero was unable

·2· ·to locate enough of these cars for their purposes?

·3· · · · · · Thirdly, and most importantly, how would Valero's

·4· ·use of 1232 tank cars assure the safety of Benicia and our

·5· ·uprail neighbors when the NTSB, and even the railroad

·6· ·industry, are on record stating that these cars are

·7· ·unsafe?· In other words, how can this project be certified

·8· ·when tank car standards are currently in process of review

·9· ·and reform with design and manufacture somewhere off in

10· ·the distance?

11· · · · · · Fourth question, can this project be put on hold

12· ·until a new standard is finalized and an adequate supply

13· ·of post 1232 new -- new design tank cars is built and sold

14· ·or leased by Valero?

15· · · · · · A secondary of concern -- I better hurry up

16· ·here -- automated collision avoidance systems.· Positive

17· ·train control is a federally mandated automated

18· ·crash-avoidance technology that can prevent deadly

19· ·disasters on the rails.· Congress passed a measure in 2008

20· ·requiring PTC to be installed on 60,000 miles of rail

21· ·lines in the United States to be completed by the end of

22· ·December 2015.· But as I understand it, implementation of

23· ·this system is not on schedule.

24· · · · · · Six questions, as fast as I can -- one minute.

25· · · · · · I raised this issue with the City in prior
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·1· ·communications, but I find no mention of the positive

·2· ·train control or any of the other automated collision

·3· ·avoidance systems in the DEIR.· Where is it in the DEIR?

·4· · · · · · Is positive train control now in place or

·5· ·scheduled for activation in Northern California?· And most

·6· ·particularly, along Union Pacific lines leading to and

·7· ·from Benicia?

·8· · · · · · Third, what other automated technical mechanisms

·9· ·are available?· Do any of them guard against hot spots or

10· ·wheel failures or track failures or other sources of

11· ·accidents derailments -- switching failures?

12· · · · · · Fourth question, how can our Commissioners find

13· ·out more about automated collision-avoidance systems in

14· ·Northern California?

15· · · · · · Number 5, has Union Pacific been approached about

16· ·these concerns, and if so, what is their response?

17· · · · · · Final question, can this project be delayed until

18· ·federal and State authorities implement positive train

19· ·control and similar systems?

20· · · · · · Thank you.

21· · · ·COMMISSIONER DEAN:· Thank you.

22· · · · · · Next speaker, please.

23· · · ·MR. THIELVOLDT:· Hello Commissioner and board members.

24· ·I'm Gordon Thielvoldt, a current resident of Benicia.

25· ·Been a property owner of Benicia for 45 years.
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·1· · · · · · When I first got here, it was not the greatest

·2· ·place to live.· I think Vallejo was the place to go.

·3· · · · · · In my talk here, I want to talk about what John

·4· ·Hill said last meeting, when he said Valero is the

·5· ·refinery you want to run Benicia -- the Benicia Refinery.

·6· ·I don't -- I'm not sure everybody really understands why

·7· ·that's important.· I have a unique bit of experience

·8· ·having been in a refinery early days, 1968, and then did

·9· ·retire from Valero in 2005.· And what I observed is that

10· ·Exxon, in its early days, has tremendous standards,

11· ·engineering excellence, and that's built into the

12· ·refinery.

13· · · · · · Valero has the highest community values of any

14· ·refinery I've seen anywhere in the world.· How do I know

15· ·that?· Since 2005, I've been all over the world working

16· ·international and joint venture projects.· I have never

17· ·seen anything, any caring for the community like I saw at

18· ·Valero.

19· · · · · · So you have the benefit of this unique experience

20· ·here in Benicia with Valero running this refinery of this

21· ·engineering excellence and the community values that

22· ·Valero brings.

23· · · · · · Now, what's that mean to this project?· Well,

24· ·this project I see as a tipping point for, okay, you're

25· ·going to continue -- Valero is going to continue with
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·1· ·Benicia?· It's not making money right now, but with the

·2· ·project, yeah, they will.· Is that a big deal?· Ahh, maybe

·3· ·there's a way around it, maybe not.· But it is one of

·4· ·those factors that if it doesn't work out, it makes

·5· ·decision-makers point in one direction or another.

·6· · · · · · So is that important?· I think that you don't

·7· ·have to look too far.· You look over at Vallejo was --

·8· ·when I first came to Benicia -- was the place to be, the

·9· ·place to live, the shipyard is going strong.· And now it's

10· ·gone.· Certainly with the changes since the refinery,

11· ·maybe that wasn't all, but it certainly sure did help.

12· ·And here we are today, and Benicia is definitely the place

13· ·to be.· And I think the community's made excellent use of

14· ·the funds that have come their way through the industry

15· ·and the industrial park and all the things that have been

16· ·gained from that experience.

17· · · · · · I know the early days, industrial park, they had

18· ·to look really hard to find the first few people in there,

19· ·and the refinery was the first one.

20· · · · · · So, my experience is, yeah, we need to support

21· ·our industry.· We don't want to put them at a competitive

22· ·disadvantage in the marketplace because that doesn't work

23· ·for anybody.

24· · · · · · Thank you very much.

25· · · ·COMMISSIONER DEAN:· Thank you.
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·1· · · · · · Okay.· And we're at Ken Miller.· Tim Rose.· Jim

·2· ·Jacobs.· Tim Ponder.· Greg Yuhas, Y-U-H-A-S.· Jack

·3· ·Bethards, B-E-T-H-A-R-D-S.· And Rudy Holthuis.

·4· · · · · · Hi, good evening.

·5· · · ·MR. JACOBS:· Good evening, Commissioners.· And thanks

·6· ·for the opportunity.· My name is Jim Jacobs.· I'm a

·7· ·representative of the International Union of Operating

·8· ·Engineers, Local 3.· Trying not to repeat some of the

·9· ·things that have already been said tonight.

10· · · · · · Operating Engineers is absolutely behind this

11· ·Crude-By-Rail Project, and we feel that Valero has gone

12· ·completely over the top with preparing this DEIR.· And

13· ·we're urging the community of Benicia to listen to what

14· ·the gentleman before me said, about business, about

15· ·safety, and about his running the Benicia Refinery,

16· ·because it's spot-on factual.· I think they've gone over

17· ·and above.· And I wanted to stand here and publicly

18· ·express my support as an operating engineer and a

19· ·representative of the Operating Engineers to push this

20· ·DEIR forward and get this thing going.

21· · · · · · Thank you for your time.

22· · · ·COMMISSIONER DEAN:· Thank you.

23· · · · · · Okay.· Next speaker, please.

24· · · · · · And also Sam Scrutchins.· Adrienne Sterrano.

25· ·Paul Leimone.· Herb Forthuber.· Again, I apologize if I'm
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·1· ·butchering your names.

·2· · · · · · Good evening.

·3· · · ·MS. RUBINSTEIN:· Hi.· My name is Bobbi Rubinstein and

·4· ·I am speaking out of turn because I just spent this

·5· ·afternoon in the emergency room with my husband, and I

·6· ·want to get home to him, so I hope you'll allow me to just

·7· ·speak very quickly.

·8· · · ·COMMISSIONER DEAN:· I'm sorry.· What is your name

·9· ·again?

10· · · ·MS. RUBINSTEIN:· Bobbi Rubinstein, and I'm a resident

11· ·of Benicia.

12· · · ·COMMISSIONER DEAN:· Okay.· Go ahead.

13· · · ·MS. RUBINSTEIN:· Yeah, I really want to get home to

14· ·him, since we were in the emergency room, and I hope

15· ·that's okay.

16· · · · · · During the course of the public comments today,

17· ·I've heard repeated testimony regarding the projects newly

18· ·created jobs and their significant positive impact and

19· ·their importance in value to the city of Benicia and its

20· ·residents.

21· · · · · · While I applaud bringing new jobs to Benicia, I

22· ·take issue with the fact that the Valero project would

23· ·bring new jobs to our community.· Unfortunately,

24· ·throughout the DEIR document, the references to the impact

25· ·of such newly created jobs, note that the number of jobs
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·1· ·is not significant.· For example, regarding the DEIR's

·2· ·conclusion about population and housing, the temporary

·3· ·addition of a construction workforce would not be

·4· ·considered a significant impact, nor would the addition of

·5· ·approximately 30 full-time equivalent permanent employees.

·6· · · · · · The proposed project would require access to an

·7· ·available construction labor pool.· Adequate labor exists

·8· ·in the Bay Area to fill the number of jobs the project

·9· ·would create, and the project would not require to import

10· ·labor.· I'm quoting from the DEIR, and in the letter that

11· ·I submitted to Amy; I have the exact page reference.· I

12· ·don't think I should go over that right now.

13· · · · · · Referencing the DEIR's conclusion regarding

14· ·growth inducing impacts, construct -- quote, construction

15· ·and operations associated with the project would not

16· ·encourage new development or induce population growth, and

17· ·the project would neither directly nor indirectly induce

18· ·support short-term or long-term population growth.

19· · · · · · Again, I have the reference.

20· · · · · · The DEIR's transportation impact analysis states

21· ·flatly, the proposed Valero/Benicia Crude-By-Rail Project

22· ·would not increase the number of employees at the

23· ·refinery.· And again I cite the area in the DEIR.

24· · · · · · According to my understanding of the DEIR, the

25· ·jobs created by the project, both temporary construction
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·1· ·and long term, will have no significant impact for the

·2· ·City of Benicia in any category examined.· Based on the

·3· ·DEIR, I can only include (sic) that the jobs are not a

·4· ·significant factor for purposes of the DEIR analysis.

·5· ·Shouldn't the final environmental report clarify the

·6· ·effect of the project on jobs?

·7· · · · · · I really don't fully understand.· It seems that

·8· ·it's saying one thing; it's saying another thing.· I'm

·9· ·just trying to clarify.· But I understand that from the

10· ·DEIR there is not an impact on jobs in a positive way.

11· · · · · · Thank you very much and thank you for your

12· ·indulgence so I could get home.

13· · · ·COMMISSIONER DEAN:· You're welcome.· Thank you.

14· · · · · · Next speaker, please.

15· · · · · · And again Ken Miller.· Tim Rose.· Jim Ponder.

16· ·Greg Yuhas.· Jack Bethards.· Rudy Holthuis.· Sam

17· ·Scrutchins.· Adrienne Sterrano.

18· · · · · · Hi, good evening.

19· · · ·MR. HOLTHUIS:· Hi.· I'm Rudy Holthuis and I've lived

20· ·in Benicia for about 23 years.· ·There was a letter in the

21· ·Opinion section of the Vallejo Times on July 10th that

22· ·said "Why the Rush on Crude?"· And I could fully

23· ·understand the perspective, as mentioned here by a few

24· ·folks, in terms of the risks and such, and asked, "Why the

25· ·rush?· Why don't we wait on the Valero plan?"· And I'm
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·1· ·asking:· "Why wait?"

·2· · · · · · Years ago I lived in this vault of countries

·3· ·where we seeked about nine to 10 percent of our oil:

·4· ·Venezuela.· We left it because it was getting more and

·5· ·more unstable, especially after they nationalized the oil

·6· ·companies.· That was over 50 years ago.· Has Venezuela

·7· ·improved since then?· Has the Middle East gotten any

·8· ·better in the past 10, 20, 30, 50 years?· What's the rush?

·9· ·Are they asking, Why can't we just continue with business

10· ·as usual with the East countries?· Because that's what

11· ·some may be saying.

12· · · · · · Valero's plan is to bring the majority of its oil

13· ·from North America, and drastically reduce its dependency,

14· ·which is our dependency, on foreign oil.

15· · · · · · Why don't we choose an alternative?· Why don't we

16· ·get another incremental step towards freeing ourselves

17· ·from foreign, unstable countries, where we often may be

18· ·paying, even indirectly, from our gas money to other

19· ·governments?

20· · · · · · In short, I support Valero's effort to bring in

21· ·more domestic oil.· I support the move towards energy

22· ·independence.· I support Valero's effort that will bring

23· ·20 new jobs to the city via their company.

24· · · · · · After paying foreign countries -- many of those

25· ·in effect do not align with our interest -- for
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·1· ·many decades, I don't think it's a rush.· I think it's

·2· ·finally time.

·3· · · · · · Thank you.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Good evening.

·6· · · ·MR. LEIMONE:· Good evening.· My name is Paul Leimone,

·7· ·resident of Benicia for 23 years, retired Oakland

·8· ·firefighter on the hazmat team for approximately 15 of

·9· ·those years.

10· · · · · · I just want to say that I think that the risk of

11· ·a big accident is very minimal, and I think it's worth the

12· ·risk that we take.· I don't see people giving up their

13· ·cars and riding bicycles.· They're still a lot of people

14· ·on the road.· We need the fuel, and I think that Valero is

15· ·very conscious of being very safety-oriented.· Just look

16· ·at Chevron with their incidental fire and all the costs

17· ·that that caused.· And none of the refineries want any

18· ·accidents, and I think they are very conscious of trying

19· ·to be very safe.

20· · · · · · And I do, like the last gentleman, think it's

21· ·very important for us, as citizens of the U.S., to keep

22· ·our money here, and keep it out of the hands of some of

23· ·the other unstable countries that we give money to.

24· · · · · · I just want to thank you for your time and I hope

25· ·that we can get Valero moved on as quickly as possible.
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·1· · · · · · Thank you.

·2· · · ·COMMISSIONER DEAN:· All right.· Thank you.

·3· · · · · · Next speaker, please.

·4· · · ·MR. FORTHUBER:· Mr. Chairman, Commissioners, I'm Herb

·5· ·Forthuber.· I've lived in Benicia since 1990.· As a

·6· ·resident since 1990, and a local business manager in

·7· ·Benicia, I have been following the Valero Crude-By-Rail

·8· ·Project with extensive interest.· This project is worthy

·9· ·of support from multiple perspectives.

10· · · · · · First, as the EIR report states, compared to the

11· ·project, the no-project alternative would result in higher

12· ·emissions of criteria pollutants and greenhouse gases

13· ·within California.· Global greenhouse emissions would be

14· ·higher with the no-project alternative than with the

15· ·project.

16· · · · · · One of the main interests of Benicia, as

17· ·evidenced by the activities of the Sustainability

18· ·Committee, is to reduce the total amounts of greenhouse

19· ·gases produced in Benicia.· As the manager of Alfred

20· ·Conhagen, Inc. of California, located in the industrial

21· ·park, we received a BRRIP grant for installing

22· ·energy-efficient lighting in an effort to reduce our total

23· ·power consumption and reduce our carbon footprint.· This

24· ·was a highly successful project with reductions of over 31

25· ·percent in our carbon footprint.
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·1· · · · · · Valero has already improved the environment by

·2· ·drastically decreasing air emissions in the past three

·3· ·years.· The Crude-By-Rail Project will allow them to

·4· ·continue to decrease air emissions.· I feel strongly that

·5· ·the Crude-By-Rail Project will have a positive impact on

·6· ·the reduction of the total greenhouse gases generated,

·7· ·thus is worthy of support by the Planning Commission.

·8· · · · · · Valero has shown a major commitment to the local

·9· ·community through millions of dollars in taxes paid,

10· ·support of local charities, and has created high-quality

11· ·jobs for Benicia residents.· Many of the local businesses

12· ·in the industrial park rely heavily on the support work

13· ·provided by the Valero refinery.

14· · · · · · Speaking as a business manager, Valero is our

15· ·largest customer.· Conhagen supports 25 good jobs in

16· ·Benicia.· Without Valero, I do not know if we could

17· ·continue to be a viable business in Benicia.· We must not

18· ·take for granted that Valero will keep this refinery open

19· ·for an indefinite period, if the economics do not support

20· ·keeping the refinery operating on a profitable bases.

21· · · · · · History has shown that Valero-owned nonprofitable

22· ·refineries have shut down.· Examples are both the Aruba

23· ·and Delaware City refineries.· The economic impact of

24· ·these closures on the local towns where the refineries are

25· ·located was severe.· I quote from 2009:· It was
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·1· ·devastating when we heard that Valero was going to close

·2· ·the doors, says Delaware Governor, Jack Markell, Democrat.

·3· ·I went in shortly thereafter and talked to the workers,

·4· ·and honestly, I walked in, I was sick to my stomach.· The

·5· ·news stunned workers on the site like Ken Garbenger.· It

·6· ·was a shock and it was a change in mind-set.· A lot of us

·7· ·that had been there for a while never thought we would see

·8· ·the day that the refinery would be shut down.

·9· · · · · · I would not want to see the impact on the city of

10· ·Benicia if the refinery closed or was sold.· One only

11· ·needs to look at an example close at hand at the impact

12· ·that the closure of Mare Island Naval Shipyard had on

13· ·Vallejo.

14· · · · · · We have no idea what type of corporate citizen we

15· ·would see under a new company ownership if the refinery

16· ·were sold.

17· · · · · · Valero has gone out of its way to show that it

18· ·takes the concerns of the community seriously.· The

19· ·Environmental Impact Report proves that this project will

20· ·reduce air emissions and create opportunities for Benicia.

21· ·Continuing to stand in the way of this project is a

22· ·disservice to Benicia.

23· · · · · · Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · · · · Also, before you start, let me call some more
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·1· ·names:· Pat Toth-Smith.· Jackie Prange.· Michelle

·2· ·Rowe-Shields.· Don Shields.· And Jim Stevenson.

·3· · · · · · Hi, please go ahead.

·4· · · ·MR. BETHARDS:· My name is Jack Bethards.· I represent

·5· ·Schoenstein & Company, pipe organ builders in Benicia.

·6· · · · · · We moved here after 124 years in San Francisco.

·7· · · · · · Benicia is a picture-perfect town, and we want to

·8· ·keep it that way.· Benicia wouldn't be what it is today

·9· ·without a thriving industrial park.· And everybody knows

10· ·that a shopping mall needs an anchor store.· The same is

11· ·true of an industrial park, it needs a large,

12· ·well-financed, well-managed company that brings a lot of

13· ·business to town.· Our anchor is Valero.

14· · · · · · One reason we moved here was the economic

15· ·viability assured by Valero.· It is in the best interest

16· ·of Benicia to help Valero maintain its profitability and

17· ·stay in Benicia rather than moving to Texas as so many

18· ·California businesses do.· Everyone knows what happens

19· ·when a small town, such as Vallejo loses its anchor

20· ·industry.

21· · · · · · Valero is not only a very well-managed company

22· ·with a proven environmental and safety record, but also an

23· ·outstanding corporate citizen.· They have done a lot for

24· ·this town, purely on a voluntary basis.

25· · · · · · I have reviewed the current Crude-By-Rail
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·1· ·Project; it involves some risk.· All human endeavor

·2· ·involves some risk.· The prudent approach is to balance

·3· ·risk against reward.· I believe that the risk in this case

·4· ·is very small, and that the reward that is successful and

·5· ·thriving Valero brings to Benicia are very large.· I'm

·6· ·also convinced that Valero has outstanding environmental,

·7· ·safety and security programs, as does the Union Pacific

·8· ·Railroad.· It is in their best interest to assure the

·9· ·safest equipment and operation as possible.· After all,

10· ·they will bear the brunt of costs if they fail to do so.

11· · · · · · I hope that the Commission will give the Valero

12· ·project a fair hearing based on a realistic risk-benefit

13· ·analysis.

14· · · · · · Thank you.

15· · · ·COMMISSIONER DEAN:· Thank you.

16· · · · · · Next speaker.· Comments on the EIR.

17· · · · · · Good evening.

18· · · ·MS. TOTH-SMITH:· Hi.· I'm Pat Toth-Smith, a Benicia

19· ·resident.

20· · · · · · Here are my comments on the DEIR -- some of my

21· ·comments on the DEIR.

22· · · · · · I disagree with the Crude-By-Rail Project because

23· ·of the type of transport that is proposed.· Presently the

24· ·majority of domestic frack oil is transported in .111

25· ·Legacy rail tanker cars, with disastrous results.· There
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·1· ·have been over eight major derailments and explosions in

·2· ·the past year.· These cars were deemed unsafe by the

·3· ·National Transportation Safety Board in the 1990s for

·4· ·transporting oil that ignites at room temperature.

·5· · · · · · Bakken crude has a low flash point and has been

·6· ·compared to jet fuel.· New federal recommendations will

·7· ·require a phase-out of these cars, but only over the next

·8· ·three years, by October 1, 2017.

·9· · · · · · As I read in a DEIR, Appendix L, Union Pacific

10· ·Railroad statements regarding preemption, the U.S.

11· ·Department of Transportation confers all authority for

12· ·rail activity and train movement, trail composition, train

13· ·scheduling to Railroad companies -- in this case Union

14· ·Pacific -- which I interpret as the Railroads have the

15· ·authority to decide which tankers will make up the train

16· ·configuration, the length of the train, which routes are

17· ·taken, and the times these trains will come into Benicia,

18· ·not the shipper Valero.

19· · · · · · As stated in the DEIR, Valero plans to use 39

20· ·different crude sources.· So in light of all these issues,

21· ·how can Valero guarantee that these dangerous .111 Legacy

22· ·tank cars will not be used?· The upgrade .1232 version

23· ·that Valero has stated they will lease or purchase, have

24· ·fared no better.· 10 of the 13 tank cars that jumped the

25· ·tracks near downtown Lynchburg, Virginia, were model CPC
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·1· ·1232, said Eric Weiss, a spokesman for the National

·2· ·Transportation Safety Board in a Reuters article on May 9,

·3· ·2014.· And I have the article here, which I'm going to

·4· ·submit in.

·5· · · · · · The April 30 Lynchburg, Virginia derailment and

·6· ·explosion leaked a large amount of toxic pollutants into

·7· ·the St. James River affecting the drinking water of

·8· ·downstream towns.· Unlike ship transport that has been

·9· ·time-tested and built with double hulls for safety, the

10· ·railroad tankers have not.

11· · · · · · The DEIR is flawed because it does not include

12· ·uprail Sierra Nevada Mountain areas that these crude

13· ·trains will traverse.· If Valero's permit goes through

14· ·without scrutiny of these areas, Valero's oil, which may

15· ·include Bakken and/or tar sands, which is an exceeding

16· ·hard oil to clean up after an oil spill, contained in

17· ·these unsafe tank cars, would travel alongside our

18· ·precious Sierra snow-melt water routes.· These trains

19· ·would barrel along paralleling the Feather River, past

20· ·Lake Oroville, a reservoir which supplies a large

21· ·percentage of California's drinking water and/or the Yolo

22· ·River.

23· · · · · · In the process, they would traverse antiquated

24· ·iron bridges such as a thousand-foot Clio Trestle,

25· ·spanning the Feather River Canyon, and built in 1909, and
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·1· ·other antiquated trestles on the way to the Bay Area.

·2· · · · · · The trains would have to traverse the densely

·3· ·populated areas of Roseville, Sacramento, Davis, Benicia

·4· ·and also the sensitive Suisun Marsh.· So a derailment and

·5· ·explosion in any of the state of California's high-hazard

·6· ·areas, areas of vital national resources and nearby

·7· ·waterways cited in a June 10th, 2014 oil-by-rail safety

·8· ·and California report, could cause a fire that could last

·9· ·for weeks, pollute our precious water supply and cause

10· ·human casualties.

11· · · · · · I disagree with the statement in the DEIR that

12· ·crude-by-rail transport is more environmental than ship

13· ·transport, because this past year with all the train

14· ·derailments and explosions that have occurred, the human

15· ·casualties, the polluted waterways and the toxic chemicals

16· ·released in the air, these facts paint a very different

17· ·picture.

18· · · · · · Thank you.

19· · · · · · I'd like to submit this, this and this.· And I've

20· ·also submitted this in a comment section, so I don't know

21· ·if I need to resubmit it, in the DEIR.· But it's a safety

22· ·report.

23· · · ·COMMISSIONER DEAN:· I'm sorry, I didn't catch your

24· ·name.· Could you state that again.

25· · · ·MS. TOTH-SMITH:· I'm sorry.· For the third time, Pat
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·1· ·Toth-Smith.

·2· · · ·COMMISSIONER DEAN:· Thank you.

·3· · · · · · Next speaker, please.

·4· · · · · · Hi, good evening.

·5· · · ·MS. ROWE-SHIELDS:· Good evening.· I'm Michelle

·6· ·Rowe-Shields.· And again, I concur with exactly everything

·7· ·Pat Toth-Smith said.· Pretty much it would be a repeat.

·8· ·So, that's it.

·9· · · ·COMMISSIONER DEAN:· Oh.

10· · · ·MS. ROWE-SHIELDS:· So that's it.· And in opposition to

11· ·this project.

12· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

13· · · · · · Everybody, if you agree with previous speakers,

14· ·you can just say that.· You don't need to walk through the

15· ·whole presentation if somebody just said it before you.

16· ·We have a lot of speakers to get through tonight, so we

17· ·appreciate being concise, to the degree possible.· Thank

18· ·you.

19· · · · · · Good evening.

20· · · ·MR. SHIELDS:· Evening Commissioners.· My name is Don

21· ·Shields and I'm going to alert Kitty, in IT, that when I

22· ·finish my brief comments, if she could have the DVD cued

23· ·and play that for me.

24· · · · · · Dr. Constance Beutel and I collaborated on the

25· ·development of a computer simulation of derailing tank
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·1· ·cars in Benicia's industrial park.· This is a short video;

·2· ·it's less than two minutes in length.· The scene is played

·3· ·twice.· The first is just with audio.· And the second

·4· ·time, there are titles overlay that essentially commentary

·5· ·on the action sequences.

·6· · · · · · There are three issues I would like the

·7· ·Commission to consider:

·8· · · · · · CPC 1232 tank cars are not proven as safe.

·9· · · · · · Number 2, how will Waters End, Hillcrest

10· ·residents and the industrial park workers be trained,

11· ·warned and provided with protective materials in the event

12· ·of a disaster.

13· · · · · · Number 3, what are the economic and environmental

14· ·disaster recovery and business continuity plans to make

15· ·the community whole after a disaster?

16· · · · · · We urge you to make clear in writing to the City

17· ·Council, whatever your recommendations are, with your

18· ·rationale for your decisions for the benefit of all

19· ·Benicians.· Thank you.

20· · · · · · And if you could play the video.· Thank you.

21· · · ·COMMISSIONER DEAN:· Do we have that video?

22· · · · · · (Video playing.)

23· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

24· · · · · · Next speaker, please.

25· · · ·MS. PRANGE:· Good evening.· My name is Jackie Prange,

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 52
YVer1f

G1-36
cont.

G1-37

G1-38

2.9-143



·1· ·and I'm an attorney with the National Resources Defense

·2· ·Council.

·3· · · · · · So I don't think there's any need to repeat a lot

·4· ·of the valid community concerns that have already been

·5· ·raised here, and I'd like to focus on the EIR itself as

·6· ·you guys have requested.

·7· · · · · · As it stands now, the Draft EIR is legally

·8· ·inadequate.· We'll elaborate more in our written comments

·9· ·but I'd like to just give you -- highlight a couple

10· ·important areas.

11· · · · · · First, the EIR does not disclose all significant

12· ·impacts, nor does it identify all feasible mitigation

13· ·measures and alternatives.

14· · · · · · On air quality, the major flaw of the EIR is the

15· ·improper base line.· This is a new project; therefore, you

16· ·must use the actual, physical existing conditions, not

17· ·hypothetical, permitted conditions as a baseline.· That

18· ·includes disclosing what the actual three putt is right

19· ·now; that information is missing from the DEIR.· It also

20· ·includes disclosing what changes in crude slate will

21· ·happen, and how those changes will impact air emissions.

22· · · · · · Those changes will cause significant air quality

23· ·impacts that must be disclosed and analyzed in the EIR.

24· · · · · · API gravity and sulphur content are -- pardon the

25· ·pun -- crude measures, of the overall environmental
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·1· ·impacts on emissions.· Bakken crude is more volatile, that

·2· ·means it has more reactive organic gases, higher levels of

·3· ·toxic air contaminants.· Tar sands is also very dirty and

·4· ·poses unique air quality concerns as well.

·5· · · · · · Similarly, transportation emissions are

·6· ·significant in the Bay Area, not just in the Sacramento

·7· ·area.

·8· · · · · · The EIR admits that rail is more polluting than

·9· ·re-transportation.

10· · · · · · Another major area that needs to be addressed is

11· ·the hazards.· The EIR must disclose and analyze the

12· ·significant impact that an accident would have.· There's

13· ·no doubt that Bakken crude is extremely volatile and that

14· ·tar sands is incredibly difficult to clean up.

15· · · · · · If -- there's virtually no discussion of what

16· ·would happen to communities on the rail line if there were

17· ·a major accident.

18· · · · · · Simply put, the City can't have it both ways.· It

19· ·can't claim that there's no significant risk because of

20· ·mitigation measures, and also claim that those same

21· ·mitigation measures are not enforceable because they're

22· ·preempted.

23· · · · · · And even assuming some of those mitigation

24· ·measures would be implemented, such as the use of the 1232

25· ·tank cars, the risk would still be significant here.· And
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·1· ·I think as Mr. Straw and others have pointed out tonight,

·2· ·those are the exact same type of rail cars that were

·3· ·involved in the Lynchburg accident in Virginia.· And

·4· ·that's why you're seeing concerns raised, not just from

·5· ·environmental groups and community groups here, but other

·6· ·public agencies.

·7· · · · · · Because air and hazard impacts are significant,

·8· ·the EIR must evaluate all feasible mitigation measures.

·9· ·There are many mitigation measures available.· We'll

10· ·detail those in our written comments.

11· · · · · · And, at the very least, the project could reduce

12· ·offloading capacity.

13· · · · · · In sum, the EIR must be revised to address these

14· ·and other concerns raised, and it must be recirculated for

15· ·public comment.

16· · · · · · Thanks.

17· · · ·COMMISSIONER DEAN:· Thank you.

18· · · · · · Okay.· Our next -- looking for Jim Stevenson,

19· ·Norma, we have no last name for Norma, but Norma.· Damien

20· ·Luzzo.· Jon Van Landschoot.· James Kreidler.· And Giovanna

21· ·Sensi-Isolani.

22· · · · · · Are any of those people present?· We'll give them

23· ·a minute.

24· · · · · · Jim Stevenson.· Norma.· Damien Luzzo.· Jon Van

25· ·Landschoot.· James Kreidler.· Giovanna Sensi-Isolani.
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·1· · · · · · And then following them, Madeline Koster, Matt

·2· ·Biers-Ariel, Katherine Black, Kathy Kerridge and Rebekah

·3· ·Ramos.

·4· · · · · · Good evening.· Just come on down to the

·5· ·microphone.

·6· · · ·MS. SENSI-ISOLANI:· Good evening.· ·My name is

·7· ·Giovanna Sensi-Isolani and I am a 21-year resident of

·8· ·Benicia, and I have a business in Benicia for the last 10

·9· ·years.· And I am very concerned about approval of this

10· ·project for many reasons that have already been stated.

11· · · · · · One of them is the whole idea of the cars that

12· ·are not safe, and we have found out from the previous

13· ·speakers that the new cars that have actually been tested

14· ·are no safer than the present cars, and that last

15· ·accident, 15 of the cars that tipped over were the new

16· ·ones and exploded.· So it is really important that we keep

17· ·that thing in mind.

18· · · · · · I'm carrying Sunflowers today, like we did last

19· ·time, because we are trying to remember the 48 people who

20· ·died in Canada a little bit over a year ago.· And I don't

21· ·want to see somebody else in a few years carrying

22· ·Sunflowers for people in Benicia who died from a similar

23· ·accident.

24· · · · · · The other areas that I'm really concerned about

25· ·are the rail bridges and the tracks.· I know that there's
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·1· ·been a lot of talk about bridges recently, and a lot of

·2· ·talk about their actual safety, and that there is very,

·3· ·very few inspectors that are actually going out and

·4· ·checking the bridges, that this would come through as one

·5· ·of our previous speakers talked about.· So it's really

·6· ·important that that be addressed in the DEIR, that the

·7· ·tracks are actually safe, and especially the bridge that

·8· ·actually would carry the crude right into Benicia.

·9· · · · · · The other area that I'm concerned about was the

10· ·idea of air quality.· I don't believe that the air quality

11· ·in Benicia is going to improve.· Maybe the air quality in

12· ·the middle of the Bay, where these ships will not be going

13· ·will improve, but I don't live in the middle of the Bay, I

14· ·live in Benicia.· And the air quality is already very,

15· ·very touchy in this area, as we all know.· Many of us

16· ·suffer from asthma and coughs, and that is because of that

17· ·air quality.· So I think the report should reflect the air

18· ·quality in Benicia, not in the middle of the Bay.

19· · · · · · The other areas that I'm concerned about is some

20· ·sort of assurance that if something does happen, we're not

21· ·left holding the bag like the town up in Canada was.· The

22· ·railroad went out of business, and the town was left

23· ·holding the bag.

24· · · · · · I know that personally I have to pay insurance

25· ·when I get in my car and drive, with the possibility that
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·1· ·something might happen, and then I am covered and insured,

·2· ·that my responsibility will be met.· I do not see why

·3· ·Valero does not hold insurance for some sizable amount of

·4· ·billions of dollars to assure that they would be held

·5· ·responsible if anything should happen in Benicia.· I doubt

·6· ·very much whether any insurance company would cover them,

·7· ·and if no insurance company would cover them, then maybe

·8· ·the risk is too big for us, all the citizens in Benicia.

·9· · · · · · I have a business on First Street and I've talked

10· ·to some -- quite a few of the people on First Street and

11· ·they feel the same way as I do.· I will make sure that

12· ·before the 15th that we get letters from them.

13· · · · · · And I do agree that a lot of people in town are

14· ·not very well-versed and do not know what is going on,

15· ·because it has not been publicized very much.· It has

16· ·begun to be publicized.· On my way here today, I heard on

17· ·KQED that this meeting was being held and that the public

18· ·opinion was open until the 15th of September.· So I

19· ·applaud you for doing that.

20· · · · · · So I really think that as a Commission, you

21· ·really need to represent all of the citizens of Benicia

22· ·and all of the businesses.· Last meeting I heard one of

23· ·the businesses that is right along the railway tracks

24· ·saying that they have over 25 employees, and they are not

25· ·sure whether they would be able to stay if the Bakken
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·1· ·crude oil comes through on these rail bombs, as they

·2· ·approach our town.· So if Valero does increase the jobs by

·3· ·25 people, and other businesses in the industrial park

·4· ·leave because they do not feel that they can hold their

·5· ·businesses there and be safe, then it isn't like we are

·6· ·really improving the total job situation in Benicia.

·7· · · · · · The last thing I want to say is the line that

·8· ·everybody's heard is we are going to have our own oil

·9· ·here, we won't be expecting to get oil from other

10· ·countries, but the reality is there is no guarantee that

11· ·the oil that comes into the Valero refinery is going to

12· ·stay in California or even in the United States.· There's

13· ·a very good chance it will go to the highest bidder and

14· ·that probably will be China.

15· · · · · · So I want you to keep your mind on all of us as

16· ·citizens, and remember that if we have to carry flowers

17· ·for people who died in Benicia, you're the ones who have

18· ·to make a decision for all of us.

19· · · · · · Thank you very much.

20· · · ·COMMISSIONER DEAN:· Thank you.

21· · · · · · Good evening.

22· · · ·MS. BLACK:· Good evening.· Good evening, Mr. Chair,

23· ·and members of the Commission.· My name is Katherine

24· ·Black, I am a Benicia resident.· I'm with Communities for

25· ·a Better Environment, the Sunflower Alliance and the Bay
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·1· ·Area Refinery Community's Coalition, but I speak today as

·2· ·a member of the Benicians For a Safe and Healthy

·3· ·Community.

·4· · · · · · I'm going to talk today about the consultants who

·5· ·were involved with drafting the DEIR.· I mean no

·6· ·disrespect to City staff with my comments.

·7· · · · · · I was a lead litigation trial paralegal for over

·8· ·30 years.· I handled mostly complex civil litigation cases

·9· ·at a federal court level in many jurisdictions throughout

10· ·the country and literally several hundred cases over the

11· ·years.· I was deeply involved with trial preparation and

12· ·assisted attorneys at the counsel table while in court.

13· ·In my position, I worked directly with high-level, highly

14· ·educated expert witnesses and consultants.· One of the

15· ·things I learned is how these consultants work.· It works

16· ·like this:

17· · · · · · They are given an answer that the attorney wants

18· ·them to testify about, and then they work backwards to

19· ·come up with the ways to reach that conclusion.· This

20· ·practice is common knowledge in the legal industry.· The

21· ·consultants that prepared this DEIR are no different.· As

22· ·an example, Valero has stated in the DEIR and in its

23· ·propaganda, that the chances of a derailment are one in

24· ·111 years.· This gives the impression that the chances of

25· ·a derailment are very slim.
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·1· · · · · · In order to say that, the consultants work

·2· ·backwards from that conclusion, manipulated the data, and

·3· ·use statistics going back 40 years when in reality, the

·4· ·shipments of dangerous Bakken crude exponential increase

·5· ·of rail-car derailments and disasters has only been going

·6· ·on intensively in the past few years.

·7· · · · · · In 2008 there was an average of 9,500 crude oil

·8· ·cars shipped annually.· In 2013 there was an average of

·9· ·434,000 crude oil cars shipped annually.· That's a 40-fold

10· ·increase with exponential increase in rail-car

11· ·derailments.

12· · · · · · If the consultants were to refine their data to

13· ·cover since, let's say, 2010 through 2013, which would

14· ·make the data more contemporary and accurate for today,

15· ·their risk-analysis figures would be vastly different.· I

16· ·would like to know what that risk would be for that

17· ·period.· That is my question.

18· · · · · · This is a clear example of how consultants start

19· ·with their answer, then misrepresent or manipulate the

20· ·data, or if need be, mischaracterize the truth and bury

21· ·that mischaracterization deep in the DEIR where it can't

22· ·be easily found, then come up with the answer that would

23· ·be palatable for the Planning Commission and the public.

24· ·Don't buy it.

25· · · · · · Consultants that work on environmental reviews
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·1· ·come from the industry which gives them a bias towards

·2· ·industry from the onset.· Although the City pays them, the

·3· ·City actually gets the fee directly from the applicant:

·4· ·Valero.· This was confirmed to me by Valero at their last

·5· ·propaganda meeting at the Ironworkers Union Hall.

·6· · · · · · So in essence, it's Valero who pays the

·7· ·consultants.· He who pays the Piper chooses the song.

·8· ·Make no mistake, these consultants have no interest in

·9· ·making Benicia safe and healthy, they have no interest in

10· ·clean air or clean water or keeping you or your family

11· ·safe with this project.· Their only interest is doing what

12· ·they need to, say what they need to say to keep their

13· ·client Valero happy, and get this project passed.· If they

14· ·didn't operate in this manner, they would be ostracized by

15· ·their industry and not be able to obtain clients

16· ·elsewhere.· This is their job.

17· · · · · · I implore the Planning Commission and citizens of

18· ·Benicia, please do not consider the DEIR to be without

19· ·huge flaws or Valero to be an authoritative figure and

20· ·believe that they have your best interest at heart.· They

21· ·simply don't.

22· · · · · · This project is all about maximizing Valero's

23· ·project or otherwise it would not be doing it, and it

24· ·would continue to obtain its crude by marine delivery.

25· ·There is no upside for the City of Benicia.· Only an
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·1· ·upside for Valero, and a downside for Benicians by the

·2· ·increased noise, pollution, traffic, potential property

·3· ·devaluation and daily increased risks, which are huge.

·4· · · · · · I implore the Planning Commission to please

·5· ·consider the health and safety of the citizens, workers

·6· ·and business owners of Benicia before Valero's profit.

·7· · · · · · Please do not approve this project.

·8· · · ·COMMISSIONER DEAN:· Thank you.

·9· · · · · · Next speaker, please.

10· · · ·MR. VAN LANDSCHOOT:· Hi, I'm Jon Van Landschoot.· I've

11· ·lived here since 1986, I guess that's 28 years.· I want to

12· ·identify myself with Roger Straw, what a great minister he

13· ·is.· And the lawyer who was here a little while ago, made

14· ·me proud to be an ex-lawyer.· And the video, I hadn't seen

15· ·that before.

16· · · · · · My first thing is, to Amy, if I could, we've been

17· ·having trouble with water lately, and so the City twice

18· ·has sent everybody in town two things about water.· Once

19· ·was odd/even days, and then Monday, Wednesday, Friday;

20· ·Tuesday, Thursday, Saturday.· That was about water and

21· ·that was all good.

22· · · · · · Why in -- and I don't want to swear so I'll just

23· ·say "bleep" -- doesn't the City tell everybody in town

24· ·with an ad in the Vallejo paper, the CC Times and the

25· ·Benicia paper what's going on?· I'm the guy -- one of the
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·1· ·guys who puts up signs.· I get people coming out saying:

·2· ·What's this all about?· I heard about it.· They know

·3· ·nothing about it.

·4· · · · · · We've also had an enormous number of thefts of

·5· ·signs that have been stolen.· A lot.· But we've got a lot

·6· ·more, and I just keep putting them up.

·7· · · · · · I have four quick things I want to talk about.

·8· ·One is safety.· Pollution.· Water.· And Petco.· And

·9· ·really?· An environmentally superior project?· I'm going

10· ·to try not to laugh on that one.

11· · · · · · Safety:· Now, I heard -- I know some folks that

12· ·work for Vallejo, and a member of the fire department guy

13· ·was here last evening, and he said, You know, we've been

14· ·getting all kind of kudos and we got trophies.· And, you

15· ·know, for the last few years you've been getting from the

16· ·State of California really good stuff, "We're really safe"

17· ·and all that stuff.· I say, "Cool.· That's really cool.

18· ·But I suggest two problems with that ...," the lawyer

19· ·here.· There's a different product, and there's a

20· ·different delivery system.· It isn't the same ol' product

21· ·and it isn't the same ol' delivery system that got them

22· ·those medals and those trophies.

23· · · · · · The different product is that muck.· And I'm not

24· ·swearing, I'm just saying the word "muck" with an M.

25· ·Because that's what it is.· If you see it, you could
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·1· ·actually make a snowball out of it, except you wouldn't

·2· ·want to touch it with your hands.· And I'm embarrassed

·3· ·because I'm from Canada and some of this stuff has come

·4· ·out of my old country, and I'm sad about that, but we

·5· ·don't need to use that here.

·6· · · · · · That stuff has a flash point after you add all

·7· ·the Benzene and stuff, on the offgas is 73 degrees.

·8· ·Somebody said earlier that's room temperature.· How many

·9· ·days in this town do we have 73 degrees weather if that

10· ·thing spills?· A lot.

11· · · · · · The other one is -- oh, and the firefighter said

12· ·"We've been trained."· Not on this stuff you saw on that

13· ·video.· The trains aren't going to explode or derail in

14· ·front of a police or a fire department or an emergency

15· ·response group.· They're gonna blow up or derail wherever

16· ·they want to.· Just recently, three or four weeks ago, in

17· ·Seattle, underneath I think it's the Marigold Bridge.

18· ·Luckily they did not explode.· What if they would have

19· ·done that?· Boy oh boy.· Seattle is a pretty city.

20· · · · · · The other one is the delivery system.· The idea

21· ·that -- and it says in here, and it says in the newspaper

22· ·and stuff that it's better to come by rail because there's

23· ·less accidents.· Maybe I got it wrong, but was it a boat

24· ·that wiped out Lac-Megantic?· Was it a boat that wiped out

25· ·Lynchburg and the James River, historic river, Jamestown?
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·1· · · · · · How many boat accidents have you heard in the

·2· ·world, not even in California, that have spilled oil in

·3· ·the last, say, 10, 15 years, because of the double- and

·4· ·triple-hull tankers?· None.· But they want you to believe

·5· ·that the train is better.

·6· · · · · · They also want you to believe that there will be

·7· ·less pollution.· Well, they count the pollution only when

·8· ·it's here, because the Bay Area.· But for the boats, they

·9· ·count the pollution all the way from the Golden Gate up

10· ·here and all the way back.· One way you can get rid of

11· ·that is electrify our dock.· That way the ships do not

12· ·have to keep their diesels going to keep power for the

13· ·pumps.· You don't have to do that.

14· · · · · · Okay.· I'm going to skip ahead.

15· · · · · · The environmentally superior project would be to

16· ·keep Valero doing what it's doing right now.· You say:

17· ·"Where you gonna get the oil from?"

18· · · · · · Well, North American crude oil.· We want North

19· ·American crude oil.· Mexico.· Pemex will sell it here.

20· ·They have West Coast terminals.· You can go on the

21· ·Internet; there's four or five of them together.· Not too

22· ·far from Mazatlan.· Check it out.· They can get their oil.

23· · · · · · Don't do this.· Don't saddle this town with a

24· ·bomb.

25· · · · · · Thank you.
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·1· · · ·COMMISSIONER DEAN:· Thank you.

·2· · · · · · Next speaker, please.

·3· · · ·MS. RAMOS:· Good evening.

·4· · · ·COMMISSIONER DEAN:· Can I just hold you right there?

·5· · · · · · You want to take a break?· Okay.· I'm sorry to

·6· ·interrupt, but I think we'll take a quick break after this

·7· ·speaker.· So if you want to go ahead.

·8· · · ·MS. RAMOS:· Sure.· Thank you.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · ·MS. RAMOS:· My name is Rebekah Ramos.· And I'm a

11· ·homeowner here in Benicia and I'm opposed to the project.

12· ·I won't go and reiterate many of the questions and the

13· ·gaps and the holes in the DEIR that have already been

14· ·reiterated.· I'll try to focus on some unique things that

15· ·I did not hear.

16· · · · · · One of the things that -- you know, I know we

17· ·talk about this DEIR as being this incredibly technical

18· ·document, 800-plus pages.· But based on all the questions

19· ·and holes in the DEIR, it really ought to be twice as

20· ·thick, and I know that doesn't make any of your jobs

21· ·easier, and nobody is looking forward to doing that kind

22· ·of due diligence, but I think we owe it to ourselves in

23· ·this community, and not just in this community, but for

24· ·all the communities that are along the railroads that do

25· ·not get a vote.· We are the only ones that get a vote in
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·1· ·this, and that's incredibly profound when you think about

·2· ·it.

·3· · · · · · This group of people standing here in front of us

·4· ·are going to decide the fate of not only our community and

·5· ·the trajectory that we take in the future, but the future

·6· ·of all communities that are on the rail.· They get a

·7· ·voice, they can voice their opinions, but that's it.· They

·8· ·do not get a vote, because of the way this process works.

·9· ·And I think that's incredibly significant and we cannot

10· ·forget that.· So please keep that in mind.· We really do

11· ·need to do our due diligence.

12· · · · · · One of the other things that I noticed is that I

13· ·don't feel this project is really consistent with

14· ·Benicia's own Climate Action Plan, which makes a

15· ·commitment to reduce emissions and to seek out alternative

16· ·forms of energy.· So I think that this project is entirely

17· ·inconsistent with that.

18· · · · · · One of my biggest concerns is really our ability

19· ·to respond to a catastrophe, such as a derailment, a

20· ·spill, or explosion.· I did not see anything in the DEIR

21· ·and I did not hear anything in the last month's

22· ·presentations that convinced me that we're adequately

23· ·prepared, except to call for help, because we do not have

24· ·the resources to tackle this kind of catastrophic event;

25· ·yet, there's plenty of data to be had just in the last
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·1· ·year.· So many communities have suffered what we may be,

·2· ·ourselves, be putting us in peril.· We can pull that data

·3· ·and use it in the DEIR to see what would actually be

·4· ·required to respond to an event that would take place if

·5· ·we had a derailment, a spill or an explosion.· That data

·6· ·is not there.· Are we prepared?· We have not asked that

·7· ·question, and I'm really concerned that we are not

·8· ·prepared.

·9· · · · · · Now, I know, and respect that Valero contributes

10· ·a significant amount of money to our coffers.

11· ·Significant.· 25 percent is no chump change.· However,

12· ·what would happen to our coffers if we had a catastrophic

13· ·event, not even one as big as the Lac-Megantic?· What if

14· ·we had some kind of derailment, some kind of spill, some

15· ·kind of explosion, if there was property values to be

16· ·devalued?· What happens to us in our City coffers when

17· ·property values go down?· What happens to our City coffers

18· ·if we're found liable because we're the only ones that get

19· ·a vote?· No other communities get a vote.· What if they

20· ·find us liable?· What happens to our coffers?· I know

21· ·Valero significantly contributes to our coffers, but that

22· ·doesn't mean that we are obligated to put ourselves and

23· ·other communities in harm's way by keeping them

24· ·profitable, by allowing them to continue to do more

25· ·dangerous types of operations that have not even been
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·1· ·federally regulated yet.· Why would we do this?

·2· · · · · · I heard earlier that Valero is an anchor store.

·3· ·Benicia is not a shopping mall, and we should not be

·4· ·making our decisions based on such models.· This is about

·5· ·safety.· This about our future, and what trajectory are we

·6· ·going to take our community and the communities in this

·7· ·country into the future.

·8· · · · · · Thank you.

·9· · · ·COMMISSIONER DEAN:· Thank you.· Okay.

10· · · · · · So the Commission is going to take a quick break.

11· ·Can we hold it to 10 minutes or so, and be back about

12· ·9:15?

13· · · · · · Speakers:· Hold your positions.· We'll just start

14· ·up right where we left off and get back.· Thank you.

15· · · · · · (Recess taken.)

16· · · ·COMMISSIONER DEAN:· Can we get started again?· Thank

17· ·you.

18· · · · · · We've called a number of names, and the people

19· ·have not come forward, but I'm going to go back to the

20· ·beginning of the list, in case there's any late-comers who

21· ·haven't heard their name called and have arrived in the

22· ·meantime.· So names we've called previously:· Rick

23· ·Slizeski.· Stan Lawson.· Aline Nunes.· Ken Miller.· Tim

24· ·Rose.· Jim Ponder.· Greg Yuhas.· Sam Scrutchins.· Adrienne

25· ·Sterrano.· And Jim Stevenson.
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·1· · · · · · And also Norma.· Damien Luzzo.· James Kreidler.

·2· ·Madeline Koster.· Matt Biers-Ariel.

·3· · · · · · And I think we have Kathy Kerridge ready to come

·4· ·forward.· Why don't you come forward and we'll get started

·5· ·again.· Thank you.

·6· · · · · · Good evening.

·7· · · ·UNIDENTIFIED WOMAN SPEAKER:· Microphone, please.

·8· · · ·MS. KERRIDGE:· Is it on?· Great.

·9· · · · · · I have a few comments just to make about the

10· ·DEIR.· It's inadequate in many ways.· I'm just going to

11· ·address a couple.· Valero is and the DEIR is very

12· ·secretive about exactly what type of oil will be brought

13· ·here and exactly the sources that are crude.· But we do

14· ·know from the listing that they provided, they want to

15· ·bring in Canadian tar sands crude and Bakken crude.

16· · · · · · Jim Hanson, a noted climate scientist, has said

17· ·the development of the tar sands means game over for the

18· ·climate.

19· · · · · · Valero may reduce greenhouse gases here by this

20· ·project, but there's no discussion or analysis of how that

21· ·will be offset by bringing in tar sands, which releases

22· ·many more greenhouse gases in its production than regular

23· ·crude.· This is a major deficiency.

24· · · · · · What are the true greenhouse gas emissions

25· ·considering everything?· You can't just pick and choose
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·1· ·here, and that appears to be what the DEIR did.

·2· · · · · · What kind of crude will they be processing?· What

·3· ·are the emissions from production of the crude through the

·4· ·refining of the crude for tar sands?· Where is this in the

·5· ·DEIR?

·6· · · · · · Regionally we can focus much more on the safety

·7· ·of the transport of these extreme crudes.· The DEIR

·8· ·overlooks its safety between Roseville and Benicia, as if

·9· ·these trains originate in Roseville.· That's an extreme

10· ·deficiency.

11· · · · · · Every train route going into California passes

12· ·through mountains.· We know that these trains will come

13· ·across the Donner Pass, through Feather River Canyon or

14· ·through Dunsmuir.· That's where the railroads go.· These

15· ·are all areas that have been designated as rail

16· ·high-hazard areas by the California Office of Emergency

17· ·Services; yet, there's no discussion of rail safety in

18· ·these areas in the DEIR.

19· · · · · · Dunsmuir had a horrendous rail derailment not so

20· ·long ago that destroyed all life in the river for about 20

21· ·miles.· The rail lines in California go over 7,000 water

22· ·crossings.· Five cups of oil can create a sheen of one

23· ·acre of water.

24· · · · · · I haven't come up with anything in the DEIR about

25· ·these risks.· Where is the analysis of the risk of these
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·1· ·dangerous rail routes in the DEIR?

·2· · · · · · Bakken crude has been involved in too many fire

·3· ·and explosive derailments to keep track of.· The National

·4· ·Transportation Safety Board said in January 2014, as far

·5· ·as routing these trains, where technically feasible

·6· ·require rerouting to avoid transportation of such

·7· ·hazardous materials through populated and other sensitive

·8· ·areas.· Yet they'll go through Sacramento, Davis,

·9· ·Fairfield, Dixon, Truckee and Benicia, as well as numerous

10· ·other communities.

11· · · · · · The idea of a derailment in a town like Davis,

12· ·where the tracks run parallel to downtown and which has a

13· ·history of recent derailments isn't really even discussed.

14· · · · · · There's no discussion of what would happen if

15· ·there was a major fireball derailment in the Sierras

16· ·during the dry season.

17· · · · · · Where is the analysis of the gravity of the risk

18· ·in the DEIR?· There's nothing that I have found.· There's

19· ·just a simple statement that says, "one every 111 years,"

20· ·when they've looked at 40 years, instead of the last two

21· ·or three when all these accidents have happened.

22· · · · · · There's no analysis of any depth about the

23· ·emergency response teams in rural California.· There

24· ·aren't hardly any.

25· · · · · · Take a look at the Rail Report that was submitted
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·1· ·earlier about the emergency response teams and the lack

·2· ·thereof, and the fact that they don't have training and

·3· ·they don't have equipment.· Doesn't matter what Benicia

·4· ·thinks; what about when this is going over the Donner

·5· ·Pass?· What about their emergency response teams?

·6· · · · · · It states that Valero will use the 1232 rail

·7· ·cars, but these, as many people have said, have split and

·8· ·broken open already.· There's no real analysis of why they

·9· ·would be safer.· Where is the analysis of those rail cars

10· ·in the DEIR?

11· · · · · · Locally there have been a couple recent

12· ·derailments.· July 7th there was some kind of spill.· As

13· ·safe as Valero is, accidents happen.· And the long and

14· ·short of it is, is Valero doesn't control most of this

15· ·project.

16· · · · · · The DEIR does an inadequate job of dealing with

17· ·the risk of derailment and subsequent explosions and

18· ·spills for the whole of California, and it does virtually

19· ·no job whatsoever when it talks about the actual risks.

20· · · ·COMMISSIONER DEAN:· Thank you.

21· · · · · · Next speaker.

22· · · ·MS. KOSTER:· Hello, my name is Madeline Koster, and

23· ·I'm here because I live within 300 feet of the Valero

24· ·property in what used to be called The Old Highlands.

25· · · · · · And I understand that Valero pays quite a bit in
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·1· ·taxes, and taxes are based on profit.· And we all pay

·2· ·taxes, and I buy Valero gas at quite a high price, so I

·3· ·guess that helps Valero with their profits.· And also they

·4· ·give donations, and I also give donations, even though I'm

·5· ·a retired teacher and I've been working class my whole

·6· ·life, but it turns out that when you give donations,

·7· ·charitable donations, it also reduces your taxes.· So it's

·8· ·kind of a win-win.

·9· · · · · · And I'm glad that Valero is making a profit, and

10· ·that from that profit we get taxes, that's somehow how our

11· ·nation is working, but from the DEIR -- I don't understand

12· ·why this hasn't been read before, but this is the Table

13· ·2-1, Summary of Impacts and Mitigation Measures for the

14· ·Valero Benicia Crude-By-Rail Project, Impact 4.1-1B:

15· ·Operation of the project would contribute to an existing

16· ·or projected air quality violation.· Significant and

17· ·unavoidable.

18· · · · · · Impact 4.1-2.· The project could result in a

19· ·communi -- a cumative (sic) considerable net increase in

20· ·criteria pollutant and own its own precursor emissions.

21· ·Significant and unavoidable.

22· · · · · · Now, you probably all heard the song from long

23· ·ago, it was kind of like the Star Bangled Banner in '76:

24· ·"The sky was red thunder rolling overhead."· Well, this

25· ·was June 27 -- sorry, June 26th, exactly seven weeks
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·1· ·before tonight, there was thunder rolling over my house at

·2· ·25 Corte Dorado.· Thunder, thunder.· My husband and I were

·3· ·outside, and it was like:· What's going on?· The thunder

·4· ·in the sky?· And one of my wonderful neighbors called me,

·5· ·whose property is actually -- her fence line is on Valero

·6· ·property, and she said, "Please call the Air Quality --

·7· ·Bay Area Quality Management District and find out what's

·8· ·going on.· And she said the sky is absolutely black with

·9· ·smoke here.· I'm talking about something on June 26th,

10· ·just seven weeks ago.

11· · · · · · So I did call, and they explained to me that a

12· ·pipe had broken and there was a fire at Valero.· Okay.

13· ·This is just an ordinary thing happens, accidents happen.

14· · · · · · So we've heard at least 20 people here, and in

15· ·July say that Valero is perfectly safe about everything.

16· · · · · · Well, you know what?· No one is perfect.· So an

17· ·accident happened, and pretty soon we heard all the fire

18· ·engines going up East 2nd Street.· And so the fire didn't

19· ·reach my backyard, I'm really glad about that.

20· · · · · · And later I heard that Valero has paid the Bay

21· ·Area Air Quality Management District hundreds of thousands

22· ·of dollars for violations of air quality.· And I'm going:

23· ·"What?"· And I'm told also that the City of Benicia never

24· ·gets a penny of this.· And the City isn't notified of

25· ·this.
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·1· · · · · · So, actually, just the other night, I did call

·2· ·myself again, 1-800-334-OGOR, and I was told that this is

·3· ·true, and I was told that the City is not notified when

·4· ·violations occur, and does not receive any part of the

·5· ·fine.

·6· · · · · · So I am urgently begging the Planning

·7· ·Commission -- I actually gave Amy a envelope with the

·8· ·phone number, in case you don't have it.· And you ask for

·9· ·the refinery inspector, and I think that the City of

10· ·Benicia deserves to have a complete write-out of the

11· ·frequency of these violations, how often they've occurred,

12· ·how drastic they are, and what fines have been collected.

13· · · ·COMMISSIONER DEAN:· I'm going to ask you to stop right

14· ·there.· You've run out of time.

15· · · ·MS. KOSTER:· Okay.· Better safe than sorry.· Thank

16· ·you.

17· · · ·COMMISSIONER DEAN:· Thank you.

18· · · · · · Next speaker.· ·Not to my knowledge.

19· · · · · · Hello.

20· · · ·COMMISSIONER DEAN:· Good evening.

21· · · ·MS. NORMA:· Hello.· My name is Norma.· I think my card

22· ·was called earlier.· I just want to speak to this one item

23· ·of the question of how is it -- how are the citizens of

24· ·this town being informed in either -- are they given an

25· ·accurate picture of Valero?· Because I got a mailer --
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·1· ·probably everyone in town did -- from Valero, and it spoke

·2· ·about -- it was -- one of the points -- one was talking

·3· ·about how this would actually low -- improve air quality.

·4· ·You know, I'm skimming through it, wow.· How can -- great.

·5· ·And then it said, you know, that the ships wouldn't be

·6· ·leaving their, you know, gas in the air.

·7· · · · · · But as somebody else said, that should have long

·8· ·since been fixed by electrifying the dock so they can turn

·9· ·off their engines.

10· · · · · · Anyhow, I looked at it carefully and it really

11· ·meant -- implied to me very much that this project was

12· ·going to improve -- and they show -- here too, on this

13· ·thing, they cite a particular item in the DEIR, and they

14· ·say that this will be a beneficial impact to air quality

15· ·in the Bay Area, BAAQ, whatever -- people don't know what

16· ·that means.· "Oh, says right there they researched it and

17· ·it's going to benefit," and they think -- they're thinking

18· ·right here in Benicia.· So that's not true.

19· · · · · · I want -- is it average of air quality of the

20· ·whole Bay Area?· What's air quality going to be right here

21· ·in Benicia?· I'm afraid to say that it's going to be

22· ·probably much worse.· And I want to know if in this DEIR

23· ·if I dig deep enough, am I going to find a data table with

24· ·hard data showing what -- what the air quality is now,

25· ·given the shipping and the transportation we right now
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·1· ·have, compared to reliable, accurate data about what it

·2· ·would be if this project were fully implemented?

·3· · · · · · If there isn't, I implore you to require them to

·4· ·do that research and present it to you.

·5· · · · · · But I also -- I'm really shocked that Valero

·6· ·would keep putting these little bullet points in there and

·7· ·not saying at least a footnote that, oh, of course it may

·8· ·be much higher in Benicia, but average for the whole Bay

·9· ·Area would be improved.· That would be truth in

10· ·advertising.· But this is -- I think they should be above

11· ·doing these slight-of-hands, and people in the town here,

12· ·they're not going to go to DEIR.· They're just going to

13· ·say, "Oh, what are these people complaining about?· It's

14· ·going to improve our air quality."

15· · · · · · So I would like you to ask Valero to not be

16· ·pulling these snowjobs on our citizens and go specifically

17· ·footnote, so nobody is fooled, you know.

18· · · · · · Okay.· I think I'm done.· There, I gave you two

19· ·minutes.· Bye, thank you.

20· · · ·COMMISSIONER DEAN:· Thank you.

21· · · · · · Okay.· Next speaker.· And while this gentleman is

22· ·coming forward, Nancy Reiser or Reeser.· Jan Cox Golovich.

23· ·Paula Szloboda.· Roberta Rubinstein.· And Aimee Durfee,

24· ·D-U-R-F-E-E.

25· · · · · · Hi.· Good evening.
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·1· · · ·MR. CARROLL:· Good evening, Commissioners.· My name is

·2· ·Tom Carroll.· I live at 495 Camellia Court here in

·3· ·Benicia.· I've lived there for 26 years.· My wife and I

·4· ·have raised three children, all went through the Benicia

·5· ·schools.· Been a great place to live.

·6· · · · · · During that time, Benicia really has prospered

·7· ·and we've all benefited from that.· And during that time I

·8· ·saw really a partnership between the community and the

·9· ·refinery.

10· · · · · · The refinery benefits from the location close to

11· ·transportation, all the infrastructure available in the

12· ·former arsenal.· Of course it's near the Greater Bay Area,

13· ·so a lot of customers nearby, and there's a well-educated

14· ·and skilled workforce here in Benicia.

15· · · · · · The community benefits from all of the jobs, from

16· ·the refinery being the largest employer, a lot of good

17· ·paying, middle-class jobs, all the property and use taxes

18· ·that the refinery generates that support essential City

19· ·services, critical funding for our school district.· So

20· ·it's in our mutual best interest that the refinery remain

21· ·a viable entity.

22· · · · · · Unfortunately, our energy markets have changed.

23· ·It's no longer really possible to be competitive

24· ·processing all the imported crude oil.

25· · · · · · Our current president and the presidents before

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 80
YVer1f

G1-66

2.9-157



·1· ·them -- or him, have stated that as a nation we should

·2· ·have a goal of energy independence.· American-produced

·3· ·crude oil means jobs for other Americans and their

·4· ·communities, which we should also support.

·5· · · · · · Most new American crude oil, it's new in fields,

·6· ·is transported by rail, because pipelines do not exist to

·7· ·move it any other way.

·8· · · · · · Crude-By-Rail means less crude moving through the

·9· ·Bay and less exposure to oil spills.

10· · · · · · But rail safety is a concern, as it should always

11· ·be.· The City should require the rail offloading facility

12· ·is designed with current best practices.· It should engage

13· ·with our elected federal representatives to urge the

14· ·federal government to improve rail safety requirements

15· ·related to oil.

16· · · · · · But in summary it's in our mutual best interest

17· ·for our community to ensure that the refinery remains a

18· ·viable entity.· This project is needed both by the

19· ·refinery and the community to ensure our future

20· ·prosperity.

21· · · · · · And Crude-By-Rail can be designed, operated and

22· ·built safely and I urge you to support the project.· Thank

23· ·you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · · · · Hi.· Good evening.
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·1· · · ·MS. GOLOVICH:· Hi.· Jan Cox Golovich, and I'm going to

·2· ·talk about the DEIR.

·3· · · · · · Now, last time I was here, I handed out to all of

·4· ·you one of these little packets.· I had it all prepared

·5· ·and I know you took it home and read every word with bated

·6· ·breath, but there's been some updates since then and I

·7· ·want to talk about those.

·8· · · · · · My packet was about the letter that our four

·9· ·congressmen wrote to the Feds because they were so

10· ·concerned about the risks of crude-by-rail.· And in that

11· ·letter, they asked the Feds to do four things.· One of

12· ·them was to provide a report to the level of compliance by

13· ·the railroad and petroleum industry to the May 7th

14· ·Emergency Order.· As we all know, the Order was

15· ·called -- the Feds called crude-by-rail "an imminent

16· ·hazard."· So we all know that it's dangerous.· So any talk

17· ·up here about how safe it is, the Feds have already said

18· ·that it's a danger.

19· · · · · · So what is the status of that?· Well, I don't

20· ·know if the Feds have provided a report to our

21· ·congressmen, but I can tell you from my own research that

22· ·one of the -- at least one of the voluntary measures that

23· ·was in this Emergency Order has not been followed; and in

24· ·fact, it's been openly defied, and that is, the voluntary

25· ·measure to slow down the trains to make them safer.· When
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·1· ·in fact, last week, BNSF announced that not only weren't

·2· ·they going to go slower, that they were going to double

·3· ·the speed from 30 to 60 miles per hour.· Okay.

·4· · · · · · Why is this important?· It's important because in

·5· ·the DEIR, the assumption is that all of these voluntary

·6· ·regulations are going to be followed and everything is

·7· ·going to be wonderful, when in fact the DEIR needs to make

·8· ·the assumption that these aren't going to be followed,

·9· ·that they're only voluntary and there's no way to enforce

10· ·them.· So in that way, this DEIR is totally inadequate.

11· ·It needs to go back and be redone and recirculated.

12· · · · · · Why did BNSF do that?· Why did they say they need

13· ·to make the trains go faster?· Well, as it turns out, our

14· ·rails are overcapacity, and the crude-by-rail is just in

15· ·its infancy.· If all of the projections pan out for

16· ·crude-by-rail, there's going to be double the rail cars,

17· ·and our rail system will be in really big trouble.

18· · · · · · At this point in time the Farmers Union, the

19· ·National Farmers Union, have written to the Feds to say

20· ·their agricultural crops are not getting to market on time

21· ·because the Crude-By-Rail is clogging up the rails.

22· · · · · · There is nothing in the DEIR that addresses the

23· ·fact that when buildout is done, that our rails are going

24· ·to be over-capacity, that it's going to impact Amtrak

25· ·across the nation, and it is already impacting our
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·1· ·agricultural products that are so vital to our nation,

·2· ·including our big wheat production.

·3· · · · · · The letter asked that the Feds expedite their

·4· ·regulations on the rail cars because there is none right

·5· ·now for crude-by-rail.· And the Feds did put out a draft

·6· ·regulations about a month ago.· They're very, very, very

·7· ·weak, and they don't address the issues that the

·8· ·congressmen asked for.· One was the positive train control

·9· ·that I won't go into because Roger Straw already brought

10· ·that up.· There's no mention in the DEIR about positive

11· ·train control, and that's a mandated legislation.· It's

12· ·supposed to be in place by the end of 2015.· It will not

13· ·be.· The railroads haven't even been close to complying

14· ·with that.· But it should be addressed in the DEIR.

15· · · · · · They asked that the Feds expedite the phasing out

16· ·of the .111 trains rail cars.· These draft regulations do

17· ·not do that.· It's a slow -- a slow phase-out of them.

18· ·And there's also exemptions.

19· · · · · · So again, our DEIR assumes that the upgraded

20· ·trains will be on the road, and they need to not do that.

21· · · · · · Thank you.· I saw the light.

22· · · ·COMMISSIONER DEAN:· I'm going to have to stop you

23· ·there.

24· · · ·MS. COX GOLOVICH:· I'll just send you another lovely

25· ·packet that you can spend your evenings reading.· Thank
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·1· ·you.

·2· · · ·COMMISSIONER DEAN:· Thank you.

·3· · · · · · Next speaker, please.

·4· · · ·MS. DEMPSEY:· Hello.· I'm Mrs. Dempsey from the Glenco

·5· ·Vallejo/Benicia community.· I'm not sure if my card got --

·6· · · ·COMMISSIONER DEAN:· I'm sorry, I missed your name.

·7· · · ·MS. DEMPSEY:· Mrs. Dempsey.

·8· · · ·COMMISSIONER DEAN:· Oh, thank you.

·9· · · ·MS. DEMPSEY:· I'm not sure if my card got shuffled

10· ·somewhere in the process.

11· · · · · · I am here in opposition of the Valero project.

12· ·In review of the Environmental Impact Report, there

13· ·appears to be numerous questionable assertions in support

14· ·of the Valero Crude-By-Rail Project.· For the most part,

15· ·nearly all of the various potential impacts on the

16· ·environment and risks to public safety have been deemed as

17· ·less than significant and with no mitigation required.

18· · · · · · Some of the EIR contentions are flappable and

19· ·would be laughable if the circumstances were not of such

20· ·dire significance.

21· · · · · · There's a couple of examples I want to bring up.

22· ·Under Impact Item Number 4.2-7, it's noted that the annual

23· ·output of 730 annual cars passing through the Suisun

24· ·Marsh, a federally protected wetland, that we as a public

25· ·should not worry about any of the potential derailment, or
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·1· ·breach of the integrity of any tank car, because the

·2· ·statisticians have estimated that such an event would not

·3· ·likely occur within 262 years.· I don't know where they

·4· ·pulled that number from.

·5· · · · · · As you are aware, the DOT has indicated that over

·6· ·the last year we've had more derailments than we have over

·7· ·the past 40 years.

·8· · · · · · There's also, under item -- the DEIR Item Number

·9· ·4.3.4, we've been advised that as a public we shouldn't

10· ·worry about our historical resource and unique

11· ·architectural resource of Benicians as our California's

12· ·first state capital.· You know, we don't -- there are so

13· ·many things that we have to be concerned about.

14· ·Obviously, loss of limb and life is at the premium, but we

15· ·also need to take into account that this is a very

16· ·precious gem as California's first capital that we need to

17· ·ensure its continuance.

18· · · · · · I am aware that Valero has a very active

19· ·philanthropic contribution program, which is admirable,

20· ·but it should be noted that these contributions are only a

21· ·minuscule representation of Valero's total profits, and

22· ·that their contributions are tax deductible.

23· · · · · · And in closing what I would like to say that:

24· ·Benicia Officials, please remember that the short-term

25· ·financial benefits of the proposed Valero project can
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·1· ·never be outweighed by the huge public health and safety

·2· ·risk that are at stake.· You officials may be in your

·3· ·positions for a limited period.· But your decisions

·4· ·regarding this project may sentence the public to a legacy

·5· ·of harm that might span over decades, perhaps a century,

·6· ·and for our future generations to inherit.· Thank you.

·7· · · ·COMMISSIONER DEAN:· Thank you.

·8· · · · · · Next speaker, please.

·9· · · · · · Okay.· Then -- hi.· Yeah, just come forward.

10· ·Good evening.

11· · · ·MS. DURFEE:· Hi.· My name is Aimee Durfee.· I live in

12· ·Martinez, and I'm with the Martinez Environmental Group.

13· ·As you know, Martinez is the home of Shell and Tesoro

14· ·refineries.· And we currently have volatile Bakken oil

15· ·trains coming through our town every seven to ten days in

16· ·the east.· We didn't have any public hearing to stop them.

17· ·So we know how those Davis and Sacramento people feel

18· ·about this project.· And we're kind of starting to feel

19· ·like collateral damage between all of these different oil

20· ·projects, and this one is no exception.

21· · · · · · There's a few reasons why Martinez residents are

22· ·concerned about this project.· There are a few of us here

23· ·tonight.· The first issue is actually relevant to broader

24· ·than just Martinez, which is:· What are the precautions

25· ·being made to protect the water supply in Contra Costa
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·1· ·County?· We are in a drought, and if there was a

·2· ·derailment in Yolo County or Sacramento County, that's

·3· ·where most of Contra Costa gets our water.· So where is

·4· ·that in the EIR?

·5· · · · · · The second question:· What if the Valero refinery

·6· ·has a temporary shutdown?· I know that refineries do that

·7· ·from time to time.· If the cars keep coming in, they're

·8· ·going to backup, and where are they going to go?· They may

·9· ·end up in Martinez, because we have a large switch yard

10· ·over there.· Has our city been notified?· The DEIR doesn't

11· ·address this.

12· · · · · · And the third issue is:· What are the plans to

13· ·respond to a spill?· If there was a spill on this side of

14· ·the Bay, it would head on over to us, and it would poison

15· ·our marina.· It would affect many other towns in the

16· ·Carquinez Straits.· Is Valero going to assist our town

17· ·when that happens?· "When" it happens.· Is Valero going to

18· ·assist other surrounding towns?

19· · · · · · I just want to finish with another point, which

20· ·is a lot of people have been coming up here and saying

21· ·that they're worried about Valero not being competitive,

22· ·Valero going out of business, about Benicia becoming like

23· ·Vallejo.· I just want to remind you, as the Planning

24· ·Commission, that you have the responsibility to take the

25· ·long view.· And that according to British Petroleum, we
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·1· ·only have 53 more years of oil left on the entire earth.

·2· ·So in my lifetime, all five of these refineries are going

·3· ·to be out of business.· And so why would you endanger our

·4· ·towns, our health, our livelihood for such a short-sided

·5· ·reason?· Thank you.

·6· · · ·COMMISSIONER DEAN:· Thank you.

·7· · · · · · Next speaker, please.

·8· · · · · · Hi.· Good evening.

·9· · · ·MR. KIRCHOFFER:· Gentlemen, good evening.· My name is

10· ·Jim Kirchoffer.· I'm from Benicia.

11· · · · · · The Draft EIR in Section 4.72, states that,

12· ·quote, A project could pose significant hazard to the

13· ·public or the environment through reasonable foreseeable

14· ·upset and accident conditions -- I think that means a

15· ·wreck -- involving the release of hazardous materials into

16· ·the environment, parentheses, less than significant,

17· ·parentheses, quote.

18· · · · · · That sounds like an oxymoron, but whatever.

19· · · · · · The consultant for this project, for this EIR,

20· ·provided a figure of the quote, estimated risk of an

21· ·accident resulting in a release of more than 100 gallons

22· ·is approximately 0.009 per year, which corresponds to an

23· ·estimated frequency of occurrence of once per 111 years.

24· ·We've heard that figure mentioned two or three times

25· ·tonight.· I've seen it two or three times in newspapers,

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 89
YVer1f

G1-75
cont.

G1-76

·1· ·the last one in the Sacramento Bee.· It seems to have

·2· ·taken a life of its own.

·3· · · · · · Since the section itself notes four derailments

·4· ·involving, quote, a significant fire and/or explosion,

·5· ·quote, in the past year, I was puzzled about the 111-year

·6· ·estimate, and asked an actuary friend of mine in San

·7· ·Francisco to confirm the consultant's estimate.· He said

·8· ·he would need to see the actual figures used in order to

·9· ·give an answer.· I request, therefore, that until the

10· ·actual figure which the consultant used are made available

11· ·for confirmation by independent actuaries, further action

12· ·on this entire area be delayed.

13· · · · · · Numbers are important.· Let me share a personal

14· ·experience with numbers and percentages.· When requesting

15· ·a second cortisone injection in my back for pain, I was

16· ·told that those on warfarin for anti-coagulation

17· ·therapy -- that's me -- ran the risk of even the slightest

18· ·amount of blood going into the spinal column and causing

19· ·one to become a paraplegic.· I asked what were the

20· ·percentages.· He said .05.· I passed on that injection.

21· ·The risk-reward was, shall I say, unacceptable.

22· ·So is Section 4.7-2.· Thank you.

23· · · ·COMMISSIONER DEAN:· Thank you.

24· · · · · · While you're coming forward, still looking for

25· ·Nancy Reiser.· Paula Szloboda.· Adela Fernandez, followed
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·1· ·by Rodney Robinson and Cheryl Zook.

·2· · · · · · Hi.· Go ahead.

·3· · · ·MS. SZLOBODA:· So I'm Paula Szloboda.

·4· · · ·COMMISSIONER DEAN:· Oh, hi.

·5· · · ·MS. SZLOBODA:· And I have been a resident in Benicia

·6· ·for 22 years.· I'm also health educator and a health

·7· ·activist and a professor.

·8· · · · · · I would like to concur with many of the

·9· ·statements that were previously made by other speakers,

10· ·especially the one that the DEIR draft is flawed, because

11· ·it only looks at the best possible outcome, and it fails

12· ·to look at all of the possible problems for upline people.

13· · · · · · Like the previous gentleman who spoke right

14· ·before me, I'd really like to see the actual figures that

15· ·were used to calculate the risk of an explosion happening

16· ·once in 111 years, given how many explosions there have

17· ·been just recently.

18· · · · · · I'm also really wondering how we can call this a

19· ·"clean project," when we're using the dirtiest possible

20· ·oil in Bakken crude, and how are we calculating that the

21· ·greenhouse gases will be reduced when we're using oil that

22· ·is known to produce much more greenhouse gases in its

23· ·production.

24· · · · · · I've attended all of the meetings that Valero has

25· ·sponsored, and a couple of things have really struck me.
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·1· ·I've heard many times when people have asked what is the

·2· ·plan for dealing with the catastrophic emergency.· The

·3· ·answer seems to be:· We have a great safety record.· The

·4· ·true answer, when pushed, is:· We don't have any

·5· ·additional safety plan in place.

·6· · · · · · I haven't seen any blast zones calculated.· That

·7· ·information hasn't been given to the people who live and

·8· ·work in those areas.

·9· · · · · · And I think also we need to think about the

10· ·totality of this project.· As a community, we have a grave

11· ·responsibility to the other communities who we are putting

12· ·at risk by this decision.

13· · · · · · Two speakers ago or three speakers ago, there was

14· ·a woman who spoke about not just thinking about the

15· ·immediate profitability, but thinking about the long-term

16· ·cost.· And I would also like us, and all of you who will

17· ·be making these decisions, to think about our

18· ·grandchildren's grandchildren, and what decision will

19· ·ensure the safety of our environment and our future, not

20· ·just in the immediate future, but in the long-term future.

21· · · · · · Thank you.

22· · · ·COMMISSIONER DEAN:· Thank you.

23· · · · · · Do we have another speaker lined up back there?

24· ·Again, Adela Fernandez.· Rodney Robinson.· Cheryl Zook.

25· ·Followed by Andres Soto.· Sheila Clyatt.· Ethan Buckner.
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·1· ·And Jane Koski.

·2· · · · · · Hi.· Why don't you just come forward.· Yeah.

·3· · · · · · Hi.· Good evening.

·4· · · ·MR. SOTO:· Good evening.· My name is Andres Soto and

·5· ·I'm a resident here in Benicia and my son, his wife and

·6· ·his two sons also live here in Benicia.

·7· · · · · · And I'm here to urge you to find that you need to

·8· ·recirculate this EIR because it is fatally flawed.

·9· · · · · · I've spent most of my life in Richmond, and I

10· ·currently work in Richmond for Communities for a Better

11· ·Environment.· Also a member of Benicians for a Safe and

12· ·Healthy Community; Sunflower Alliance.· And this is like

13· ·déjà vu all over again.

14· · · · · · You know, when we were in Richmond dealing with

15· ·the project and their Environmental Impact Report, we

16· ·heard folks from building trades unions come up and say,

17· ·"Oh, you know, Chevron is like the Cadillac of

18· ·refineries," and we're hearing that same kind of refrain

19· ·here about Valero.

20· · · · · · And then, of course, there's always the threat

21· ·that:· "If the project is not approved, well, we may have

22· ·to reassess, you know, whether or not we can viably stay

23· ·here and move out."

24· · · · · · These guys aren't going anywhere.· It's all about

25· ·location, location, location.· Access to deep-water ports,
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·1· ·and urban populations.· That's why they came here and

·2· ·that's why they're going to stay here.· All that's just,

·3· ·you know, Chicken Little.

·4· · · · · · I do know one thing is that when these

·5· ·refineries, because their management makes decisions to

·6· ·override workers, as well as OSHA, what you find is that,

·7· ·you know, you get a catastrophic event like we did in

·8· ·Richmond in 2012, and Richmond's property values went

·9· ·down, because the refinery's operations were shut down, as

10· ·well as the general harm to the business properties and

11· ·the residential properties.· And now the City of Richmond

12· ·is dealing with the debt because of that, and slashing

13· ·services.

14· · · · · · Valero's business model does not involve

15· ·extraction.· So these guys are depending upon the open

16· ·market.· They're going after the Bakken crude and the tar

17· ·sands, because it's discounted.· It's cheap.· They're

18· ·being cheap about this.

19· · · · · · And so if we can stop projects like this that put

20· ·our communities at risk, we will actually help to stop the

21· ·demand for this project -- for this product.

22· · · · · · And we also know that Valero is a nonunion

23· ·facility.· So that's also part of their business model.

24· ·And, you know, so you're going to have to ask yourself a

25· ·question:· Do you trust big oil and big rail to protect
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·1· ·your safety?· I think the history of the United States

·2· ·shows otherwise.

·3· · · · · · This whole idea about energy self-sufficiency, 39

·4· ·of the sources listed in there are only 6 from the United

·5· ·States.· 39 are from outside of the United States.

·6· · · · · · When they derail, this material cannot be

·7· ·extinguished.· It burns out.· The result is contaminated

·8· ·land, contaminated air, and contaminated soil.

·9· · · · · · And we already know that the dot 111s, 112s and

10· ·1232s, the 1232s may be safer than these others, but they

11· ·are not safe, and we have to put our health and safety

12· ·first.

13· · · · · · The whole idea of electrification of the port is

14· ·not even examined, and it should be if they're really

15· ·about reducing emissions.· But we know they're not about

16· ·reducing emissions; they're about making profits.

17· · · · · · They can use solar, just like Chevron finally

18· ·agreed to install 60 acres of solar because of community

19· ·pressure at the Richmond refinery.

20· · · · · · And then, you know, when it comes to the

21· ·cumulative impacts, that's not even really accurately

22· ·discussed.· Another grounds for the recirculation.

23· · · · · · What about water consumption?· This refinery

24· ·consumes the equal amount to the rest of the City of

25· ·Richmond.· What kind of water diet are they going to be
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·1· ·on?· Are they going to comply with that?· Those signs up

·2· ·there?

·3· · · · · · And then, you know, we also know we can't trust

·4· ·the Air Quality Management District right now.· We're

·5· ·actively in a suit against their district and Kinder

·6· ·Morgan for giving them a permit to bring in this Bakken

·7· ·and tar sands into Richmond, without any kind of CEQA

·8· ·review.· And that hearing date is on September 5th.· Come

·9· ·to it, in San Francisco.

10· · · · · · And then I'm really ashamed of the Solano County

11· ·Board of Supervisors for not weighing in on this.· Yolo

12· ·County has already done it.· We know the Attorney General

13· ·is going to do it.· And I think that the City of Benicia

14· ·and the County of Solano should consider, like Contra

15· ·Costa did, and the City of Richmond did, in establishing

16· ·an industrial safety ordinance, an ordinance that actually

17· ·gives you some authority to regulate the activities of

18· ·safety in the refinery beyond relying upon regional

19· ·sources.

20· · · · · · So once again, urge you to recirculate this

21· ·fatally flawed EIR.

22· · · · · · Thank you.

23· · · ·COMMISSIONER DEAN:· Thank you.

24· · · · · · Any more speakers in the back?· Adela Fernandez.

25· ·Rodney Robinson.· Cheryl Zook.· Sheila Clyatt.· Ethan
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·1· ·Buckner.· James Koski.

·2· · · · · · Okay.· How about Mark Sally?· Bobbi Rubinstein.

·3· ·Greg Mitchell.· Davita Atwood -- or C-A-W-O-O-D.· John

·4· ·Matthews.· Bill Welch.

·5· · · · · · Hi, just come forward.

·6· · · ·MR. MATTHEWS:· Mr. Chairman, Commissioners.· My name

·7· ·is John Matthews.· As a long-time resident of Benicia, and

·8· ·as a chemical engineer retired from the petroleum refining

·9· ·industry, I ask that you approve the Draft Environmental

10· ·Impact Report for Valero's Crude-By-Rail Project.

11· · · · · · Preventing (sic) the refinery from bringing in

12· ·crude-by-rail will be beneficial not only for the economic

13· ·effect on our community, but also for our nation, by

14· ·providing Valero greater flexibility to choose crude oils,

15· ·especially those from domestic sources.

16· · · · · · The Draft EIR has shown environmental benefits

17· ·for our community by reducing air emissions, and economic

18· ·benefits by creating additional local jobs.

19· · · · · · Valero's commitment to safety and operations is

20· ·demonstrated by the excellent safety record that the

21· ·refinery has maintained over the years.

22· · · · · · For these reasons, I believe the Valero

23· ·Crude-By-Rail Project deserves your support.· Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · · · · Next speaker, please.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 97
YVer1f

G1-89

·1· · · ·MR. SAITZ:· Hello.· My name is Frank Saitz.· I'm a

·2· ·54-year resident of Benicia, California.· I'm only here

·3· ·today to speak on behalf of the project and I just want to

·4· ·remind everybody in this room of 9/11, the day of infamy

·5· ·and epiphany, when all those planes crashed.

·6· · · · · · If we could have foreseen that event, we wouldn't

·7· ·have had those planes fly that day.· But we couldn't see

·8· ·it coming, could we?· And all we're doing today is talking

·9· ·about what could have, should have, and might happen.· We

10· ·don't know.

11· · · · · · But at the end of the day, Valero has done their

12· ·due diligence.· They went out of their way to provide this

13· ·Commission, the City, and so on, so forth, with all the

14· ·information required and necessary to get this project off

15· ·the ground.

16· · · · · · I think the opposition, in their minds, are in

17· ·the right, because of what they're seeing as derailments.

18· ·But, you know what?· At the end of the day, you know, the

19· ·marine life and waterways, are just as much impacted if

20· ·something goes wrong, too.· And the only thing is, nothing

21· ·has yet, but if it does, we'd be complaining about the way

22· ·we bring the oil in through the waterways.

23· · · · · · So we're always looking for an out:· We can't do

24· ·it this way because of this.· We can't do it that way

25· ·because of that.· At the end of the day, I believe that if
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·1· ·there was an emergency, it would be handled.· Nobody would

·2· ·be harmed; minimal damage would be done.· It's not like

·3· ·everybody is just going to turn their cheek and look the

·4· ·other way.· Responders would be there, and the cleanup

·5· ·would take place, and it would be minimal to any

·6· ·environment.

·7· · · · · · And as far as wetlands and protected refugees --

·8· ·refuges around the areas where the rail cars would be

·9· ·coming in and out, I believe a hundred percent that the

10· ·Union Pacific Railroad, they might have a lot of traffic

11· ·on the railways, but they have controllers who watch that.

12· ·They're not trying to put trains to where they're going to

13· ·collide with each other and have emergencies.· They're

14· ·very due diligent about how they transport anything on the

15· ·rails, whether it be produce, like the one lady spoke of,

16· ·or cars, or oil, whatever it may be.

17· · · · · · I think a lot of the talk here tonight has been

18· ·about the derailment, the crowded railways, so on, so

19· ·forth.

20· · · · · · At the end of the day, it really comes down to:

21· ·Is Valero doing their due diligence in providing the oil

22· ·to arrive here safely and efficiently and still be able to

23· ·make a product where they can make money, keep their gates

24· ·open so they continue to employ, not only Benicians, but

25· ·other surrounding areas?
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·1· · · · · · And that's all I have to say.

·2· · · · · · And I hope the Commission, when they go down and

·3· ·they go over all the statements, and all the paperwork

·4· ·they have in front of them, they look at the big picture,

·5· ·which is:· You can't predict the future.· And if we could

·6· ·have, 9/11 would have never happened.

·7· · · · · · That's all I've got.· Thank you.

·8· · · ·COMMISSIONER DEAN:· Thank you.

·9· · · · · · Next speaker, please.

10· · · · · · Hi.· Good evening.

11· · · ·MR. MITCHELL:· Good evening.· I'm Greg Mitchell and

12· ·I'd like to yield my time to Phil Daum, who is a rail car

13· ·expert.

14· · · ·COMMISSIONER DEAN:· Okay.

15· · · ·MR. DAUM:· Hi.· Good evening, Commissioner, Chairman,

16· ·and all Commissioners.· My name is Phil Daum.· I am a

17· ·senior managing consultant for Engineering Systems,

18· ·Incorporated in Aurora, Illinois.

19· · · · · · I have attended a couple of Valero-sponsored

20· ·public outreach meetings in March and June of this year,

21· ·and I'm glad to be here tonight to be a resource to you.

22· · · · · · In evaluating the Valero Crude-By-Rail Project,

23· ·you are faced with making decisions and applying your

24· ·knowledge on railroad operations on hazardous material

25· ·transportation safety, on tank car design, on tank car
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·1· ·derailment performance, and on risk management strategies.

·2· · · · · · Valero has asked that I be here tonight to be a

·3· ·resource for you on these topics.

·4· · · · · · You should know a bit about my background and

·5· ·experience.· I have 33 years of experience in the rail

·6· ·industry.· This includes my work as director of

·7· ·engineering for Union Tank Car Company, and my selection

·8· ·as a program director for two international consortiums

·9· ·that improve tank car safety through research.

10· · · · · · A current focus of my career is in accident

11· ·investigations to determine root causes, and to use that

12· ·information to continuously improve the safety of

13· ·hazardous material shipments.

14· · · · · · Based upon my experience, I was selected to

15· ·investigate the derailments at Lac-Megantic, Quebec; at

16· ·Casselton, North Dakota; at Plaster Rock, New Brunswick

17· ·and at Lynchburg, Virginia.

18· · · · · · This is important to you because these are some

19· ·of the accidents that are being presented by opponents,

20· ·that -- where they point to these as the reasons to not

21· ·pursue the Valero Crude-By-Rail Project here at Benicia.

22· · · · · · I want you to benefit from some of my personal

23· ·experiences as an investigator on these accidents.· This

24· ·will allow you to identify the facts and the opinions that

25· ·matter in the decision regarding rail safety, and the
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·1· ·industry's continued focus on safety.

·2· · · · · · One of the issues is federal preemption, which

·3· ·holds that the authority to regulate railroad operations

·4· ·and tank car standards belongs to the federal government.

·5· ·Note that the rail cars delivering crude oil to Valero

·6· ·comply with the current -- comply with and will be current

·7· ·with federal regulations as they develop.· All the

·8· ·relevant rail cars such as the -- referred to as the

·9· ·Legacy DOT 111 tank cars will not be used or accepted by

10· ·Valero for delivery of crude on this project.

11· · · · · · Valero rail cars have thicker shelves, stronger

12· ·steel, rollover protection for the top fills, external

13· ·head shields that guard against puncture in the event of

14· ·derailment.

15· · · · · · A few weeks ago DOT announced proposed rules for

16· ·crude oil and other flammable materials.· Among other

17· ·things, these rules proposed enhanced tank car standards,

18· ·a testing and classification program for the materials

19· ·that are being handled by the tank cars, railroad

20· ·operational requirements for high-hazard flammable trains,

21· ·or trains that carry more than 20 cars.

22· · · · · · Note that Valero is ahead of the proposed

23· ·requirements, as they will not be using any of the Legacy

24· ·DOT or 111 rail cars on this project.

25· · · · · · I mentioned some of the accidents and
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·1· ·investigations in which I participated.· My work was

·2· ·sponsored by the RSI-AAR Railroad Tank Car Safety Research

·3· ·and Test program.

·4· · · · · · Since the 1970s, the railroads, the tank car

·5· ·owners, the (inaudible) industries, have worked together

·6· ·with U.S. and Canadian governments to improve tank safety

·7· ·standards for railroad tank cars.· This tank car safety

·8· ·project conducted research and testing with U.S. DOT and

·9· ·Transport Canada to evaluate design concepts for improving

10· ·the survivability of tank cars in the -- tank cars in

11· ·accidents.

12· · · · · · This research led to safety features such as the

13· ·head shields, the double-shelf couplers, the bottom

14· ·fittings protection, the top fittings rollover protection,

15· ·and other features that are incorporated on the newer rail

16· ·car designs that Valero will be using in Benicia.

17· · · · · · Union Pacific's plan to split the unit train into

18· ·two equal halves, and to use two locomotives, one at the

19· ·head end, and one imbedded further back, in each 50-car

20· ·split, also contributes to safety.· This provides

21· ·exceptional control for braking the 50-car split which, if

22· ·it must be stopped quickly, in an emergency.

23· · · · · · This will also reduce the time required at grade

24· ·crossings for switching the cars in the facility.

25· · · · · · I'm glad to be here tonight to answer any
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·1· ·questions.· And I thank you.

·2· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·3· · · · · · Next speaker, please.· Hi.

·4· · · ·MS. CAWOOD:· Hi.· My name is Davita Cawood.· I'm a

·5· ·resident of Benicia.· I've been a resident of Solano

·6· ·County for almost 20 years.

·7· · · · · · I am -- I'm a concerned citizen because I feel

·8· ·like I have lack of information.· And I live up near 5th

·9· ·Street, up the hill, and I feel several of my

10· ·common-resident area people have had lack of information.

11· · · · · · I feel that I'm gonna have some noise pollution,

12· ·air pollution, quality-management issues, that haven't

13· ·really been addressed.

14· · · · · · And I'm not totally against this project, it's

15· ·great that we have jobs, but the thing is, I think you

16· ·guys really need to just look into this a little bit

17· ·further before making a hasty decision.

18· · · · · · And I'm concerned, what is it going to be like 50

19· ·years down the future?· 20 years down the future?· Are you

20· ·guys going to be here on this Council saying yes or no?

21· ·Is the next generation going to be able to handle this

22· ·okay?· I think we need a little bit more safeguards in

23· ·place.· I think we need to say, if there was an accident,

24· ·we have the resources to handle this.

25· · · · · · I really think that we need to look into it a
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·1· ·little bit further.· Thank you.

·2· · · ·COMMISSIONER DEAN:· Thank you.

·3· · · · · · Okay.· Mark Sally.· Bobbi Rubinstein.· Bill

·4· ·Welch.· Desiree Labar.· Gino DiCaro.

·5· · · · · · Hi.· Good evening.

·6· · · ·MR. WELCH:· Good evening.· My name is Bill Welch.

·7· · · · · · Dear Planning Commissioner, Members.· Thank you

·8· ·for the opportunity to speak this evening about this vital

·9· ·project that affects the future of the Valero Benicia

10· ·Refinery and also the city of Benicia.

11· · · · · · I am a resident of Benicia and lead chemist for

12· ·the Valero Benicia Refinery laboratory, and I would like

13· ·to make -- read a statement for your consideration.

14· · · · · · Please think for a moment about what makes

15· ·Benicia such a wonderful place to live:· Vibrant parks, a

16· ·public library and community center, and safe streets,

17· ·just to name a few.

18· · · · · · Now imagine Benicia, if the tax revenues used to

19· ·fund vital sources like our fire department and police

20· ·department were severely reduced.

21· · · · · · That is what would happen if Valero no longer

22· ·operated in our community.· 25 percent of the annual

23· ·general fund revenue would vanish.

24· · · · · · It is an ever-changing economy, many industries

25· ·are adapting and finding better and more efficient means
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·1· ·of operation to ensure continued stability.

·2· · · · · · In Benicia's case, this new means of productivity

·3· ·is the addition of a third-option transport:· Crude oil by

·4· ·rail.

·5· · · · · · Crude-By-Rail is a cost-effective method crude

·6· ·transport that would allow Valero Benicia Refinery to

·7· ·remain competitive in a shifting marketplace, and among

·8· ·the other Bay Area refineries.· It would also reduce the

·9· ·risk of spill compared to current modes of crude

10· ·transportation.· Benicia has thrived since the addition of

11· ·Valero to our community.

12· · · · · · According to a recent economic study, Valero

13· ·contributes 7 million in taxes to the City of Benicia each

14· ·year, and has donated 13 million to local charity causes

15· ·in the last decade.

16· · · · · · The refinery directly employs 450 local workers,

17· ·and requires an additional 250 contract workers on site

18· ·each day.· The economic activity associated with the

19· ·refinery supports 3,900 jobs in the region.· Allowing the

20· ·Valero Benicia Refinery to implement their proposed

21· ·Crude-By-Rail Project would only see these numbers

22· ·increase.· More jobs and tax revenues are good for

23· ·Benicia.

24· · · · · · I encourage you to support Benicia's future and

25· ·the future of our wonderful town by approving this
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·1· ·project.· Thank you very much.

·2· · · · · · Respectfully submitted, Bill Welch.

·3· · · · · · Thank you.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Next speaker, please.

·6· · · ·MS. LABAR:· Hello.

·7· · · ·COMMISSIONER DEAN:· Hello.· Good evening.

·8· · · ·MS. LABAR:· I'm Desiree Labar.· I'm a Benicia resident

·9· ·and I'm here this evening to express my support for the

10· ·Valero CBR project.

11· · · · · · This project will benefit our community in a

12· ·variety of ways, including, most importantly, an overall

13· ·net decrease in greenhouse gas emissions.

14· · · · · · The project will also help ensure Valero's

15· ·viability as a source of jobs and economic activity for us

16· ·here in Benicia, Solano County, and statewide, where this

17· ·industry directly or indirectly employs more than 300,000

18· ·people.

19· · · · · · The Environmental Impact Review process found

20· ·that the project will not adversely impact the

21· ·environment.· In addition, it complies with all California

22· ·Environmental Quality Act requirements.

23· · · · · · Valero Benicia's a responsible company and a good

24· ·neighbor.· They are committed to safety and to the

25· ·community.· Please take the necessary steps to approve
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·1· ·this project so that our community can start to benefit

·2· ·from the project's positive impact.

·3· · · · · · The Valero CBR project is good for our economy

·4· ·and good for our air.· Please join me in advocating a

·5· ·swift approval on this project.· Thank you.

·6· · · ·COMMISSIONER DEAN:· Thank you.

·7· · · · · · Good evening.

·8· · · ·MR. DiCARO:· Good evening.· Thank you, Commissioners.

·9· ·My name is Gino DiCaro, and I'm the vice president of

10· ·Communications with California Manufacturers and

11· ·Technology Association.

12· · · · · · CMTA has been around since 1918.· I certainly

13· ·have been around only since 1996 at CMTA.

14· · · · · · CMTA represents manufacturers on many issues,

15· ·helping them to operate competitively in California.· Of

16· ·course, it's important that we all support manufacturers,

17· ·as our workers earn some of the highest wages among all

18· ·sectors, and the manufacturing sector investments create

19· ·tremendous ripple effects in our economy.

20· · · · · · Valero's Crude-By-Rail infrastructure Project

21· ·will ensure the refinery remains a strong, healthy and

22· ·safe member of the local community.· By investing in the

23· ·refinery's ability to remain flexible and competitive --

24· ·underscore "competitive" -- the City of Benicia will

25· ·benefit from the strong tax base and high-paying jobs it
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·1· ·provides the community.

·2· · · · · · As manufacturers, decreasing our dependence on

·3· ·foreign oil, of course, is very important, as our fleets

·4· ·require the least expensive fuel to get our products to

·5· ·market.

·6· · · · · · By allowing Valero to access North American

·7· ·crudes that, as of now, as you know, are not readily

·8· ·accessible in Benicia, we are lessening our dependence on

·9· ·foreign oil, and providing consumers and the manufacturing

10· ·community with discount fuel that will help the economy

11· ·grow.

12· · · · · · We'll see jobs grow at Valero in Benicia, but

13· ·also within the rest of the manufacturing community in

14· ·California and Valero's supply chain.· That benefit can be

15· ·realized with a positive environmental impact.

16· · · · · · The Environmental Impact Report conducted by the

17· ·City of Benicia shows there will be no net increase in

18· ·emissions from refining crude oil, and a reduction in

19· ·marine delivery of crude, which will result in lessening

20· ·of emissions of delivery.· I apologize for the duplication

21· ·there.

22· · · · · · The environmental and cost benefits, along with

23· ·Valero's impeccable safety record, and its commitment to

24· ·using railroad tank cars that meet or exceed all rail

25· ·safety standards should give Benicia and other communities
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·1· ·ample reason to support this project.

·2· · · · · · I myself live in West Sacramento, and I work in

·3· ·downtown Sacramento, both locations of which are close to

·4· ·the rail proposal from Rocklin to Benicia.· I as an

·5· ·individual support this proposal, as well.

·6· · · · · · And I can't, of course, leave tonight without

·7· ·emphasizing how your decision will help the overall

·8· ·business climate for manufacturing.· California's

·9· ·manufacturing growth currently lags the rest of the

10· ·country.· Since 2010, California's grown its manufacturing

11· ·employment base by less than half percent.· The rest of

12· ·the country has grown by more than 6 percent.

13· ·Manufacturing investments also lag the rest of the

14· ·country.· In 2013, we had only -- California had only 1.5

15· ·percent of the country's new and expanded manufacturing

16· ·facilities.· We were among the worst in per-capita

17· ·investments among all states.

18· · · · · · California and Benicia simply must do better to

19· ·attract its fair share.· This project in Benicia, by all

20· ·accounts, is a win for everyone:· The economy, our

21· ·middle-class workers, manufacturers, the environment,

22· ·Benicia and Valero.

23· · · · · · CMTA asks for your full support in Valero's

24· ·proposal to bring less expensive crude safely to the City

25· ·of Benicia.· Thank you.
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·1· · · ·COMMISSIONER DEAN:· Thank you.

·2· · · · · · Mark Sally.· Bobbi Rubinstein.· Alan Miller.

·3· ·Dale Cross.· Dan Smith.

·4· · · · · · Hi.· Just come on down to the front, whoever's

·5· ·ready to go.

·6· · · ·MR. SMITH:· Hi.· I'm Dan Smith.· I've lived in Benicia

·7· ·since 1987.· I'm a homeowner and a former member of the

·8· ·City Council on the Economic Development Board.

·9· · · · · · Valero and the fossil fuel industry are currently

10· ·a huge part of Benicia's economy.· Given the realities of

11· ·the peak oil science, this apparently may not always be

12· ·the case.· I, like many people in Benicia, hope that the

13· ·Benicia Refinery can remain competitive throughout the

14· ·rest of the fossil fuel era.

15· · · · · · Recent financial statements show that Valero, as

16· ·a company, is doing quite well indeed.· And the Benicia

17· ·Refinery is one of the newest and youngest in the nation.

18· · · · · · The job of this Draft Environmental Impact

19· ·Report, however, is not to ensure Benicia refinery's

20· ·competitiveness in the industry.· It is to measure the

21· ·prospective environmental impacts for expanding the

22· ·refinery's rail yard.

23· · · · · · Simply put, I think the recent safety history of

24· ·transporting oil by rail is given very short script in the

25· ·Draft EIR.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 111
YVer1f

G1-96

·1· · · · · · Union Pacific's federal exemption, in particular,

·2· ·makes this history a critical environmental factor.

·3· · · · · · For reasons enumerated by my predecessors up

·4· ·here, I think that the evidence that this is a significant

·5· ·safety risk to Benician residents and workers is so

·6· ·underestimated, that the Commission should reject this

·7· ·Environmental Impact Report as inadequate.

·8· · · · · · Thanks for your attention.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · · · · Hi.· Next speaker.

11· · · ·MR. MILLER:· Hello.· I'm just taking pictures of

12· ·myself.· There I go.· There I am.

13· · · · · · My name is Alan Miller.· I represent the group

14· ·SOFIVA, S-O-F-I-V-A.· It means sticking our foot in

15· ·Valero's ... it's actually not a real group, it's just me.

16· · · · · · I have lived 50 feet from the railroad tracks in

17· ·the City of Davis, California since 1987.

18· · · · · · I felt very safe until the year 2006, when I was

19· ·standing next to the tracks, next to my house, and Union

20· ·Pacific ran a liquid petroleum gas train westbound,

21· ·through a left-handed crossover, with a posted speed of 10

22· ·miles an hour at 47 miles per hour.· If you want to have

23· ·the crap scared out of you, you should see liquid

24· ·petroleum gas cars rocking back and forth.

25· · · · · · The train damn near derailed.· And a friend of
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·1· ·mine who is a track engineer said, "It probably should

·2· ·have."

·3· · · · · · I didn't think much of it until in 2009, Union

·4· ·Pacific ran an eastbound train, with hazardous materials

·5· ·in it, that I also witnessed, through the same switch,

·6· ·going over 30 miles an hour, a 10-mile-an-hour switch.· At

·7· ·that point, I realized this was not just one engineer who

·8· ·messed up, this was a problem.

·9· · · · · · So I called the Surface Transportation Board, who

10· ·told me, "Well, there was no accident, so we can't

11· ·investigate it."

12· · · · · · So I called the FRA, who investigated it, and

13· ·said, "Oh, yes, in the Union Pacific manual, the west

14· ·switch at Davis actually should have had the numbers

15· ·reversed."

16· · · · · · And I said, "What the hell does that have to do

17· ·with the near accident that I just witnessed and reported

18· ·to you?"

19· · · · · · And they said, "Oh, we don't regulate that.· It's

20· ·a crew issue with Union Pacific."

21· · · · · · These are the federal bozos who investigate

22· ·safety.

23· · · · · · Now, apparently, according to Valero, there is

24· ·unlikely to be a similar accident to the one in Canada

25· ·because, well, in Canada, that was a human error.· I ask
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·1· ·you:· What is going through a switch at 47 miles an hour?

·2· ·It's supposed to be 10.· That's human error.

·3· · · · · · What about, when on the sidetrack -- what they

·4· ·call the "West Pass" in Davis -- the California Northern

·5· ·ran the train too fast and shoved a bulkhead flatcar

·6· ·across both main lines?· Had an oil train been going by,

·7· ·such as happened in North Dakota:· "Boom."· That's what

·8· ·would have happened.· That was human error.

·9· · · · · · What about when a car got stuck on the tracks --

10· ·due to human error -- and the capital corridor rammed into

11· ·it and the car burst into flames and derailed the train,

12· ·just outside of Davis?· More human error.

13· · · · · · What about when a train running through Davis

14· ·westbound in about 2005 -- eastbound in 2005, and a

15· ·trailer fell off the side of the car, holding onto the

16· ·side of the train, scraped the side of the train that was

17· ·parked in the tracks next to it.· Right in the middle of

18· ·Davis.· Human error, they didn't tie down the car well

19· ·enough.

20· · · · · · Okay.· How do we prevent this?· You can't have

21· ·flammable liquids going through the middle of the

22· ·population centers of California.· Must be nice to live in

23· ·this town, you have a big hill in between you and the

24· ·refinery and the railroad.· The upline towns do not.

25· · · · · · Therefore, I present to you:
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·1· · · · · · The Oil, Flammable and Hazardous Gas Cargo

·2· ·Northern California Rail Bypass of Populated Areas.· 103

·3· ·miles long.· Approximately three to four billion dollars

·4· ·in cost.· This will bypass every single town that is

·5· ·currently threatened:· That includes Oroville, Marysville,

·6· ·Roseville, Sacramento, West Sacramento, Davis, Dixon and

·7· ·Fairfield.

·8· · · · · · It uses mostly old rail routes.· There are 11

·9· ·major civil structures that would have to be constructed.

10· ·I have this entirely mapped out, and it is a viable

11· ·alternative.

12· · · · · · There was $2 billion potential harm in Canada.

13· ·So this will cost Valero three or four.· Pretty good

14· ·insurance, if you ask me.

15· · · · · · So I say to you -- I say to you this evening,

16· ·that not only should Valero build this rail bypass, I

17· ·demand it.· I demand it.

18· · · · · · Smile, everybody.

19· · · ·COMMISSIONER DEAN:· Thank you.

20· · · · · · Next speaker, please.

21· · · ·MR. CROSS:· I'm not sure I can top that.· My name is

22· ·Dale Cross.· I'm a resident of Benicia.· I've lived,

23· ·worked here, most of the last 45 years.

24· · · · · · My children and grandchildren were raised here,

25· ·and have attended or are still attending Benicia schools.
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·1· ·We greatly enjoy the small-town, family-friendly

·2· ·atmosphere of Benicia.· We enjoy the city parks,

·3· ·recreational areas, the waterfront, public library, public

·4· ·schools, and the great infrastructure that the City

·5· ·enjoys, made possible, in large part, by the tremendous

·6· ·tax base and philanthropic efforts of Valero.

·7· · · · · · I'm also director of a local camp and mentoring

·8· ·program for foster kids.· And Valero has generously

·9· ·supported this program for the last 10 years, and a

10· ·tremendous number of foster kids have benefited from that.

11· · · · · · I have read the Benicia Crude-By-Rail Project,

12· ·Draft EIR report, that I found with no problem at all by

13· ·Googling and getting onto the City website, which I found

14· ·lots more information about the project.

15· · · · · · The Draft EIR shows that there will be a net

16· ·decrease in greenhouse gas emissions.· It will result in

17· ·no significant environmental quality impact for Benicia in

18· ·California, including refinery emissions, rail safety,

19· ·noise and traffic.

20· · · · · · It will significantly boost the local and

21· ·regional economy by creating over 20 full-time jobs,

22· ·good-paying jobs, and 120-skilled craftsman jobs during

23· ·the construction period, and generating millions in taxes,

24· ·wages and economic benefits.· It will also reduce -- help

25· ·reduce the U.S. dependence on foreign oil.
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·1· · · · · · Valero is working to ensure they stay competitive

·2· ·in this commodity market, while at the same time creating

·3· ·as little impact to Benicia residents and businesses as

·4· ·possible.

·5· · · · · · Valero's Benicia Refinery is constantly monitored

·6· ·by multiple government agencies, including the Bay Area

·7· ·Air Quality Management District, and is required to meet

·8· ·or exceed the criteria, as set forth by these numerous

·9· ·agencies.

10· · · · · · With the Valero Benicia Refinery being one of the

11· ·most advanced refineries in the nation, and having a

12· ·commendable safety record, this project will allow them to

13· ·stay competitive and continue doing what the refinery was

14· ·designed to do:· Be one of the safest and most

15· ·environmentally friendly refineries in the country.

16· · · · · · Thank you.

17· · · ·COMMISSIONER DEAN:· Thank you.

18· · · · · · Next speaker, please.

19· · · · · · Okay.· How about Sil Preciado?· Craig Snider.

20· ·Dave Fry.· Larry Oppenheimer.· Jasmin Powell.

21· · · · · · Hi.· Good evening.

22· · · ·MR. FRY:· Good evening.· My name is Dave Fry.· I'm a

23· ·13-year resident of Benicia.

24· · · · · · First off, I'd just like to state that I support

25· ·the Crude-By-Rail Project here in Benicia.
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·1· · · · · · I wrote this great monologue here, but most of

·2· ·it's been said, so I'm going to summarize.

·3· · · · · · So the Crude-By-Rail Project provides Valero

·4· ·Benicia Refinery a third means of receiving crude oil,

·5· ·while reducing emissions, increasing jobs in Solano

·6· ·County, and reducing foreign crude (inaudible).

·7· · · · · · The crude-by-rail is a safe, cost-effective

·8· ·method of crude oil transport that allows the Valero

·9· ·Benicia Refinery to remain competitive in a shifting

10· ·marketplace and gain a competitive edge among the Bay Area

11· ·refineries.

12· · · · · · A reputable third-party company hired by the

13· ·elected Benicia officials compiled and quantified the data

14· ·in the Draft EIR.· The data is real and accurate.

15· · · · · · Many folks have called the data in the Draft EIR

16· ·voodo magic.· But just because we do not understand how

17· ·the mathematic computations work, does not mean the data

18· ·is false.· Commission must look at the facts, decide

19· ·without bias, on this matter, and not rely on newspaper

20· ·write-ups as appropriate, variable data.

21· · · · · · Benicia needs Valero.· And Valero needs the

22· ·Crude-By-Rail Project to stay competitive.· Without

23· ·crude-by-rail, the Valero Benicia Refinery will cease to

24· ·exist, and so will Benicia in the long run.

25· · · · · · Do not let our beautiful town turn into oil.
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·1· ·Thank you for your time.

·2· · · ·COMMISSIONER DEAN:· Thank you.

·3· · · · · · Hi.· Good evening.

·4· · · ·MS. POWELL:· Good evening.· My name is Jasmin Powell,

·5· ·I'm a resident of Benicia, and have been for the past 42

·6· ·years.

·7· · · · · · I'm also a business owner in the industrial park

·8· ·and I am currently president of the Benicia Industrial

·9· ·Park Association.

10· · · · · · I support the validity of the EIR and believe

11· ·that the EIR to be complete and acceptable.· There's no

12· ·guarantees in this world; however, if I was going to

13· ·choose a company to be in charge of this project, I would

14· ·choose Valero.

15· · · · · · Valero has proven itself over the years to be a

16· ·good community partner and a safe employer.· Valero has

17· ·such a high safety history and safety standards that

18· ·Valero's earned the Cal/OSHA VPP Star Site designation.

19· ·There's only two refineries in the state that hold this

20· ·designation.· It's quite an honor and not something that's

21· ·easily achieved.

22· · · · · · This is proof that Valero goes above and beyond

23· ·when it comes to setting, maintaining a safe work

24· ·environment for the company and its employees.· Valero has

25· ·proven that safety is of the utmost importance to the
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·1· ·company and to our community.· The Benicia Industrial Park

·2· ·Association supports Valero and this project and requests

·3· ·that the Planning Commission approve this project.

·4· · · · · · Thank you.

·5· · · ·COMMISSIONER DEAN:· Thank you.

·6· · · · · · Hi.· Next speaker.

·7· · · ·MR. PRECIADO:· Good evening.

·8· · · ·COMMISSIONER DEAN:· Good evening.

·9· · · ·MR. PRECIADO:· My name is Sil Preciado, and I'm a

10· ·Benicia resident for 20 years, and I'm here in support of

11· ·the project.· I'm going to leave my notes in my pocket to

12· ·try to abide by your request to not repeat.

13· · · · · · I agree with the folks that are speaking in favor

14· ·of the project.

15· · · · · · Just mention two points.· One, there was mention

16· ·about refineries not being shut down in urban areas,

17· ·earlier.· All you've got to do is look down in the L.A.

18· ·Basin, there's been a shutdown there, and other places

19· ·across the nation.

20· · · · · · The other point that I want to make is, you know,

21· ·as long as we keep driving, these fuels are going to come,

22· ·whether they come in these crude rail cars, to be refined

23· ·at Valero.· If they don't come in the crude rail cars,

24· ·they'll come in gasoline, diesel.· As long as we are

25· ·driving, there's a demand for them; they're going to show

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 120
YVer1f

G1-100
cont.

G1-101

2.9-177



·1· ·up.· They're going to show up in rail cars and by ship.

·2· ·So it's going to happen.· And that's all I have to say.

·3· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·4· · · · · · Looking for Larry Oppenheimer.· Craig Snider.

·5· ·Followed by Dave Dickey.· Rick Stierwalt.· And Frank

·6· ·Saitz.

·7· · · · · · Hi.· Good evening.

·8· · · ·MR. SNIDER:· Hi.· My name is Craig Snider.· I was the

·9· ·regional environmental coordinator for the Forest Service

10· ·for about 10 years out on Mare Island, basically all the

11· ·national forests in California, looking at a lot of

12· ·environmental impact statements, environmental analyses,

13· ·and so forth.

14· · · · · · My wife and I, during our weekend, reduce our

15· ·carbon footprint.· We put some solar panels on the roof,

16· ·we drive an electric car, and recently acquired a hybrid

17· ·for longer distances.· I would submit that if more people

18· ·did that, we wouldn't even be talking about this right

19· ·now.

20· · · · · · One of the concerns that I have right away

21· ·looking at this is that, as somebody earlier pointed out,

22· ·the DEIR seemed pretty biased, as if it was designed to

23· ·basically rubber-stamp the Valero proposal as they wanted

24· ·it.

25· · · · · · One reason for that, an obvious one to me, is
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·1· ·this Alternative 3, the offsite unloading terminal.· That

·2· ·alternative alone should have been more of a preferred

·3· ·alternative, or at least an environmentally better one,

·4· ·because that essentially would eliminate all of the issues

·5· ·that people are having in town here, with the proximity of

·6· ·the tank cars and so forth to the people in town, and all

·7· ·the impacts it would have on the industrial park, and so

·8· ·forth.· And yet when you read the Impact Report, it just,

·9· ·you know, kind of:· Well, yeah, I guess, you know, it's

10· ·not really all that much better.· But, wow, it would be

11· ·like night and day to pipe the crude in from someplace

12· ·else and have the depot, basically the terminal, at a

13· ·different location.· It would be a game-changer, really,

14· ·as far as Benicia goes, and allow the refinery to tap that

15· ·crude without bringing the risk into town.

16· · · · · · Second thing that I was concerned about were the

17· ·human effects, particularly as they relate to the section

18· ·on hazards, Hazardous Materials Analysis, Section 4.7,

19· ·because it's going to affect communities, not just this

20· ·community, but communities elsewhere, as other people have

21· ·pointed out.· So the idea is that by inviting 100 tank

22· ·cars a day into the Valero refinery, that action adds to

23· ·the significant risk caused by the recent uptick in these

24· ·high-hazard flammable trains that we're seeing throughout

25· ·the country.
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·1· · · · · · And you don't have to really take it from me.

·2· ·One of the gentlemen back here pointed out, we've got some

·3· ·new regulations proposed to deal with these types of

·4· ·trains.· And I was looking to see, you know, why do they

·5· ·want to do these regulations.· And so this is what they

·6· ·say.· They say, this notice of proposed rule-making is

·7· ·intended to address serious safety and environmental

·8· ·concerns revealed by various recent train accidents and

·9· ·incidents involving high-hazard flammable trains.

10· · · · · · This rule-making is proposing requirements

11· ·designed to lessen the frequency and consequences of train

12· ·accidents involving unintentional release of flammable

13· ·liquids and high-hazard flammable trains.

14· · · · · · The growing reliance on trains to transport large

15· ·volumes of flammable liquids, particularly crude oil and

16· ·Ethanol, poses a significant risk to life, property and

17· ·the environment.· These significant risks have been

18· ·highlighted by the recent instances of trains carrying

19· ·crude oil that derailed in Casselton, North Dakota,

20· ·Aliceville, Alabama, and Lac-Megantic, Quebec, Canada, and

21· ·recent instances of trains carrying Ethanol that derailed

22· ·in Arcadia, Ohio, and Cherry Valley, Illinois.

23· · · · · · These regulations just came out on August 1, a

24· ·couple weeks ago.· They're just starting to look at them

25· ·now and make some -- you know, think about them, and get
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·1· ·some comments on them, and you have an opportunity for the

·2· ·public to weigh-in, and experts to decide whether or not

·3· ·these regulations are adequate or not.· And some folks

·4· ·here have indicated that they don't think that they are.

·5· · · · · · But some of the things that they address are

·6· ·really important, I think, to what is going on here.

·7· ·These regulations include things like notification of

·8· ·State Emergency Response Centers, or other appropriate

·9· ·state-delegated entity of petroleum/crude oil train

10· ·transportation.

11· · · · · · Phase-in requirements for updated braking devices

12· ·and braking systems.· Sounds to me like we've got outdated

13· ·braking systems and devices now if we need to update them.

14· · · · · · And speed restrictions for rail cars that do not

15· ·meet the State for DOT specification, as well as a slow

16· ·phase-out of the .111 cars.

17· · · · · · So, you see, there's a lot of things in these

18· ·regulations that are important to be settled and

19· ·determined before approving this project.· And that would

20· ·be just --

21· · · · · · My final point is, no decision on the proposal

22· ·should be made until these new regulations governing

23· ·high-hazard flammable trains -- that's their term.· A new

24· ·term, because it's a new concept that hasn't been dealt

25· ·with well in the regulations up until now.· Until those
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·1· ·regulations are fully vetted and finalized in accordance

·2· ·with law, there should be no decision on this proposal.

·3· ·Thank you.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Next speaker, please.

·6· · · · · · Larry Oppenheimer.· Dave Dickey.· Rick Stierwalt.

·7· ·Frank Sautz or Saitz.· I'm not sure if it's S-A-U-T-Z or

·8· ·S-A-I-T-Z.

·9· · · · · · Okay.· Already spoke.

10· · · · · · Anna Rikkelman.· Teresa Jensen.· Larry

11· ·Fullington.

12· · · · · · Hi.

13· · · ·MS. RIKKELMAN:· Good evening.· My name is Anna

14· ·Rikkelman.· I've been residing in the Bay Area for 25

15· ·years.

16· · · · · · I'm speaking in front of you tonight to highlight

17· ·my support of progress, protection of the environment,

18· ·positive influences on our Bay Area economy and the

19· ·creation of jobs, all of which are noted in the EIR draft.

20· · · · · · I'm here tonight to speak in support of Valero

21· ·refinery's Crude-By-Rail Project.

22· · · · · · First and foremost, my reference to environment:

23· ·Valero has consistently supported and worked to improve

24· ·the environmental safety and modernize the refinery in

25· ·Benicia.· Past projects approved by the Benicia Planning
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·1· ·Commission have seen success in reducing emissions,

·2· ·waste-water discharge and overall energy consumption.

·3· ·Transport of crude-by-rail will significantly reduce air

·4· ·emissions by shifting away from transport-by-ship, just as

·5· ·noted in the Draft EIR.· The Crude-By-Rail Project is the

·6· ·next step to improve the refinery while keeping in

·7· ·compliance with the strict environmental standards set

·8· ·forth by local, state and federal regulatory agencies.

·9· · · · · · Regarding progress, the project is not the first

10· ·of its kind, so why all of this attention and hullabaloo?

11· ·The need to transport crude-by-rail has grown

12· ·significantly in the past few years as America has found

13· ·significant domestic energy sources throughout the U.S.

14· ·Just as recent in the August 1st and June 11th Wall Street

15· ·Journal, it was reported that crude-by-rail projects to

16· ·help transport domestic resources to other parts of the

17· ·country are growing.· These projects are growing.· These

18· ·projects are being approved in other parts of the country.

19· · · · · · The project here provides more of an opportunity

20· ·to also buy American by using domestic sources instead of

21· ·sources outside of the U.S. and abroad.

22· · · · · · When you look around this room at those who

23· ·oppose the Valero Crude-By-Rail Project, I really have to

24· ·question:· Is the opposition really about the technical

25· ·aspects of this project?· Is it about the Draft
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·1· ·Environmental Impact Report?· Or is it really about

·2· ·progress and opposition; opposition to anything and

·3· ·everything that may look, smell or feel like progress?

·4· · · · · · And finally, regarding positive impacts to our

·5· ·Bay Area economy and job creation.· These Bay Area

·6· ·refineries are huge employers in our communities.· They

·7· ·provide great paying jobs and they have wonderful

·8· ·benefits, even into retirement.· There aren't that many

·9· ·employers or that many industries out there anymore that

10· ·offer such.

11· · · · · · The Valero refinery alone employs 450 workers,

12· ·with an additional 250 contractors and consultants who

13· ·support this refinery on a daily basis.· It's projected

14· ·that this project would create about 120 skilled craftsman

15· ·jobs during construction, and at least 20 additional

16· ·full-time jobs.

17· · · · · · And the refineries are also, as well as Valero,

18· ·very good charitable supporters of the community.· This

19· ·refinery alone, I understand, has given almost $14 million

20· ·to local charities over the past 10 years.· Comments were

21· ·made earlier tonight sort of sneering at those statistics.

22· ·You know, for any of those of us in the room who have been

23· ·unemployed in the past, as I have, you know, one job, even

24· ·if it's 20 jobs, just to have one of those 20 would be a

25· ·great asset to have.
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·1· · · · · · If anyone in this room has ever fund-raised,

·2· ·maybe $14 million to local charities over the past 10

·3· ·years isn't a big deal, but if you've ever fund-raised or

·4· ·had some personal pet causes of charitable organizations,

·5· ·even a $100 donation means a whole lot.

·6· · · · · · I do believe that this Valero refinery's proposed

·7· ·Crude-By-Rail Project does provide a new opportunity to

·8· ·continue to refine crude oil in a very safe,

·9· ·environmentally conscious way.· It's also going to

10· ·decrease emissions, increase domestically source crude and

11· ·create jobs, all of which are stated in the Draft EIR.

12· ·It's a good thing.· It represents progress.· I'm happy to

13· ·speak tonight in support of the project.· Thank you.

14· · · ·COMMISSIONER DEAN:· Thank you.

15· · · · · · Hi.· Good evening.

16· · · ·MR. FULLINGTON:· I'm Larry Fullington.· I've lived in

17· ·town for 29 years.· I think history, reputation and track

18· ·record are important segments in responsibility in

19· ·handling -- I'm sorry -- in sustainability of a project,

20· ·especially one of this degree.· This refinery has been in

21· ·this town since 1969, much longer than many of the homes

22· ·in our town.· It was built and operated by Humble, and

23· ·then Exxon, and then ExxonMobil until Valero came in in

24· ·2000.· During that entire time of 45 years, I don't

25· ·believe there's been even one recorded case of a tank car
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·1· ·overturning, rupturing and exploding on the refinery

·2· ·grounds.· This seems to me like a whole lot of safety and

·3· ·good responsibility.

·4· · · · · · As to safety of Valero specifically, they are one

·5· ·of the safest in the nation.· They have received the

·6· ·prestigious VPPP Star award from Cal/OSHA for going above

·7· ·and beyond the Cal/OSHA safety standards and procedures.

·8· · · · · · They have maintained this every year since 2006

·9· ·and have gotten recertified three different times since

10· ·that time.· They truly care about safety and they practice

11· ·it.

12· · · · · · Now, let's talk about the volatile cargo that

13· ·will be coming in.· There are many types of crude used in

14· ·processing the finished products, some more volatile than

15· ·others.· But there is no crude coming in now, or will be

16· ·coming in, that comes even close to the volatility of some

17· ·basic, everyday products.· These products, such as propane

18· ·and butane, have been produced at refineries for years.· I

19· ·don't recall anyone protesting the production of these

20· ·products.· The protest started because the Benicia

21· ·refinery, Valero, wanted to get a permit to upgrade their

22· ·premises and to make their business more efficient safely.

23· · · · · · As to the transporter, the Union Pacific company

24· ·is one of the most prestigious firms in the country, and

25· ·has a long and distinguished safety record in our nation's
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·1· ·history.

·2· · · · · · The Draft EIR says that an all-train release

·3· ·accident from Roseville -- not all over the country --

·4· ·from Roseville to here, is a probability factor -- and

·5· ·there's where the "111 years" comes from.· In the Suisun

·6· ·Marsh, the factor is once every 262 years.· That's pretty

·7· ·much off the charts.· And these people are qualified

·8· ·people.· They're doctorate degrees, they worked hard, they

·9· ·earned what they got, and I suspect they are integrity.

10· · · · · · One of the favorite examples used by the

11· ·opponents of this project seems to be the terrible

12· ·accident that happened in Lac-Megantic, Canada, last year.

13· ·As we know, an unmanned train got loose, ran down a hill

14· ·doing 60 to 70 miles an hour, derailed and blew up.· It

15· ·killed 47 people.· It was tragic.

16· · · · · · Also, the circumstances up there were not even

17· ·close to the situation here in the Valero refinery area.

18· ·There's no comparison.· And the reason I say that,

19· ·Valero's project would be on level land, no hills to race

20· ·down, the speed limit is 10 miles per hour, which it would

21· ·probably be much less than that on numerous occasions.· If

22· ·a car derailed at that speed on level ground, it would

23· ·probably do exactly what it did do recently, just sit down

24· ·on the road dead, with no significant damage.· As I

25· ·recall, they were back in business in about half a day.
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·1· · · · · · Also, Valero will be using only the new

·2· ·reinforced cars for the project.· And they're gonna be

·3· ·made by reputable, first-class companies; Greenbrier is

·4· ·one of them and Trinity is another one.

·5· · · · · · After 45 years, with no tank car explosions at

·6· ·this refinery's entire history, I would say that bodes

·7· ·well for the next 45 years.

·8· · · · · · Now, let's look at some of the other benefits

·9· ·that Valero brings.· I don't want to go into too much

10· ·repetition, because you've already heard them.· But the

11· ·20, full-time jobs, good-paying jobs, Benicia needs those.

12· ·The 120 skilled craftsman that will be here during the

13· ·construction phase, Benicia needs those.· The millions in

14· ·taxes, wages, economic benefits, of course.

15· · · · · · Reduce our dependence on foreign oil, that's

16· ·number 2, behind safety, with me.· That's absolutely

17· ·vital.

18· · · · · · Ensuring our city can continue to provide by the

19· ·services that, yes, they gave 24 percent of our general

20· ·fund last year; I won't dwell on that too much, you've

21· ·heard that recently, but it is significant.

22· · · · · · In the last decade Valero and their employees, as

23· ·previously mentioned, $13.7 million to various charities.

24· ·These are good citizens who care about their city.

25· · · · · · Valero is a responsible, safety-oriented company,
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·1· ·and we are fortunate to have them as a good corporate

·2· ·neighbor and partner.

·3· · · · · · I urge you to support this project.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Next speaker.

·6· · · · · · Okay.· Teresa Jensen.· Nick Daspota.· Dan

·7· ·Broadwater.· Wafa Alfatesh.· Jimmy Zimmerman.· Tamara

·8· ·Barjick.

·9· · · · · · Hi.

10· · · ·MR. DASPOTA:· Good evening, Commissioners.· My name is

11· ·Nick Daspota.· I'm a resident of Richmond.· I've lived

12· ·there for 30 years.

13· · · · · · A lot of the discussion tonight has focused on

14· ·the benefits of the project, but I want to focus your

15· ·attention more carefully on the question exactly who

16· ·benefits.· All of the assertions made over the last couple

17· ·of hours need to be examined more closely.

18· · · · · · Perhaps you've heard, perhaps you know this, that

19· ·since 2005, the average consumption of petroleum, gasoline

20· ·in particular, in the United States, has been declining

21· ·since 2005.· Over the last 10 years there's been a decline

22· ·in the consumption of gasoline, according to the U.S.

23· ·Energy Information Administration.· And the reason is,

24· ·because of greater fuel efficiency and more locally

25· ·because of the recession, people drive less, they don't
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·1· ·use their cars as much, consumption goes down.

·2· · · · · · Corporation invested in the current paradigm, no

·3· ·less than Exxon, forecasts that by 2035 there will be a 20

·4· ·percent decline in the consumption of petroleum products,

·5· ·and Cambridge Energy Association makes the same prediction

·6· ·of 20 percent decline.· So why this enormous increase in

·7· ·the transport of crude?

·8· · · · · · Well, the answer is obvious.· It's for the export

·9· ·market.· It's not for the domestic market.· So we have to

10· ·ask ourselves:· Who benefits from this?· It's not that we

11· ·will enjoy greater energy dependence or lower prices,

12· ·because those prices are set on world market.· The people

13· ·who benefit are not residents of this area.· They're the

14· ·entities that license the land, they're the shareholders

15· ·of the energy companies, they're the shareholders of the

16· ·railroad companies.· Those are the people who benefit.

17· · · · · · And who bears the burden?· Long term, the people

18· ·who bear the burden are in this room, are in this

19· ·community.· They bear the risks.· And the longer that we

20· ·delay a transition into a clean energy future, the longer

21· ·we put off the support for wind, hydro, solar, the more we

22· ·risk long term.· There's a kind of a technological

23· ·imperative that works here.· Maybe it's a capitalist

24· ·comparative:· Because it's possible, it's necessary.

25· · · · · · Well, because it's possible, it isn't necessary.
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·1· ·We don't want to go down this route.· Thank you.

·2· · · ·COMMISSIONER DEAN:· Thank you.

·3· · · · · · Next speaker.

·4· · · · · · Good evening.

·5· · · ·MR. BROADWATER:· Yes.· Good evening, Commissioners.

·6· ·And thank you very much for your time allowing me to

·7· ·speak.· My name is Dan Broadwater.· I'm business manager

·8· ·of IBEW Local 180 in Napa, California, but my jurisdiction

·9· ·is part of Solano County, which entails the Valero

10· ·refinery.· I did turn in a letter of support for the

11· ·project.· A lot of the items that I've put in my letter

12· ·have already been spoken about tonight.· So there were a

13· ·couple other items that I heard this evening that I

14· ·thought was worth addressing.

15· · · · · · And several of the speakers have been very

16· ·passionate about their opinion, you know, on the project,

17· ·and I just keep going back to the fact that, with your

18· ·position up there:· It's about the law and it's about the

19· ·facts, and that's what you're going to base your opinion

20· ·on.· It doesn't matter about how I feel or what any of

21· ·these other folks feel about this project.· It's about

22· ·facts-specific about this project, and about this document

23· ·that we're talking about here.

24· · · · · · If I'm not mistaken, you know, the way I

25· ·understand it, the Draft Environmental Impact Report will
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·1· ·become the Environmental Impact Report, and hopefully be

·2· ·approved, and approved by the City Council, is it's a

·3· ·local document.· I hear all of this talk about the

·4· ·upstream issues with the railroad and Bakken crude and all

·5· ·of this stuff.· I think all the facts are in the

·6· ·Environmental Impact Report.· If those folks don't choose

·7· ·to do the research and read it themselves, it's a

·8· ·complaint that maybe they haven't been informed about it

·9· ·and stuff, get online like the rest of us did, and read

10· ·the thing.· It's not our fault that some people aren't

11· ·savvy enough to get the information on their own.

12· · · · · · You know, talk about being personally involved

13· ·with a project like this.· My family moved to Benicia

14· ·right at the beginning of the war, and my grandmother

15· ·loaded bullets out there at that place, and all during the

16· ·war.· Grandfather was a carpenter.· When that refinery was

17· ·built, he worked out there, you know.

18· · · · · · So, I do have ties to this city.· I have more

19· ·ties than just my family.· I represent the people that

20· ·make their living out there, that help support this city.

21· ·I hear all this talk about these billionaire oil

22· ·refineries and big business and stuff.· Man, I wish every

23· ·person that worked out there at that refinery was a

24· ·millionaire.· Due to the stock that they own in that

25· ·thing, they deserve it.· They work hard for it.· And who
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·1· ·am I to tell somebody how to do their business, how

·2· ·they're going to bring their crude in here?· Shame on

·3· ·anybody that would dictate to a company how to run their

·4· ·business.· You know?

·5· · · · · · So, please:· The facts.· Utilize the facts to

·6· ·make your decision.· Thanks.

·7· · · ·COMMISSIONER DEAN:· Thank you.

·8· · · · · · Hi, good evening.

·9· · · ·MR. RYBARCZYK:· Mr. Chairman, Mr. Tom Rybarczyk is

10· ·yielding his time to another person who has a speaker card

11· ·submitted, Mr. John Flynn.

12· · · ·COMMISSIONER DEAN:· Okay.

13· · · ·MR. FLYNN:· Chair Dean and members of the Commission,

14· ·my name is John Flynn.· I'm an attorney assisting Valero

15· ·on various legal aspects related to the Crude-By-Rail

16· ·Project.· Good evening.

17· · · · · · What I'd like to do tonight in these brief

18· ·remarks is add some additional, and I think essential

19· ·context, to the discussion about the review process for

20· ·the project DEIR.· The purpose of an EIR, as you've heard

21· ·already, is to disclose project impacts, project

22· ·alternatives, and to propose mitigation measures where

23· ·necessary.· But there are numerous exemptions under CEQA.

24· ·Not every development project approved by a government

25· ·agency in the state of California is subject to CEQA
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·1· ·environmental review.· That's how the law works.· That's

·2· ·how it's worked from the beginning.

·3· · · · · · More to the point:· CEQA applies only to

·4· ·discretionary approval.· And there is no City discretion

·5· ·involved in the operation of railroads.· That's a

·6· ·fundamental fact about this project.· That's because we

·7· ·decided as a nation, not as a state, not as a county or as

·8· ·a city, but as a nation, a long time ago that railroads

·9· ·were so important to moving people and goods around the

10· ·country, that a patchwork of rules that change from state

11· ·to state, county to county, and city to city, would be

12· ·completely unworkable.

13· · · · · · It doesn't take much imagination to comprehend

14· ·that reality.

15· · · · · · So the exclusive right to regulate railroad

16· ·operations belongs to the federal government.· The word we

17· ·use to express that reality is "preemption."

18· · · · · · So what are the implications of preemption for

19· ·the DEIR review process?

20· · · · · · First of all, it means that the DEIR, now out for

21· ·public comment, goes above and beyond -- far above and

22· ·beyond -- what CEQA requires.· In fact, it is our view

23· ·that the DEIR even goes beyond what the federal law

24· ·permits.· Since the City has no legal authority to

25· ·regulate railroad operations, the City could, therefore,
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·1· ·have legally excluded impacts of rail operations from the

·2· ·DEIR altogether, but the City has not done so, with the

·3· ·obvious intent of promoting full disclosure.

·4· · · · · · The City has also correctly acknowledged in the

·5· ·Draft EIR that there are federal limits on the City's

·6· ·discretion to approve railroad operations and to impose

·7· ·mitigation measures and conditions of approval.

·8· · · · · · I know that everyone in this room would agree the

·9· ·context is essential to any fair discussion about anything

10· ·important.· Half-truths of course serve no good purpose.

11· ·And context in this case includes the reality of our

12· ·federal legal system, and the preemptive right of the

13· ·federal government to regulate the railroads.

14· · · · · · The effects of rail operations are, therefore,

15· ·outside the discretionary authority of the City of

16· ·Benicia, and are, in addition, therefore, outside the

17· ·scope of CEQA, and certainly cannot justify any delays in

18· ·the review process for the DEIR, and it is precisely

19· ·because of that federal preemption.· That the fact that

20· ·there is a rule making pending currently with respect to

21· ·tank car safety standards, that that cannot be an

22· ·excuse -- one that's been kind of urged upon you by a

23· ·number of speakers so far tonight -- that cannot be a

24· ·reason because of federal preemption.· It's a

25· ·decision-making process that belongs exclusively to the
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·1· ·federal government.· That cannot be a reason for delaying

·2· ·the permitting process for this project.

·3· · · · · · Now, does that mean your voice -- and I'm talking

·4· ·now to everybody who is listening in the room, otherwise,

·5· ·television, wherever they might be listening -- does that

·6· ·mean you don't have a voice about tank car safety?· No, it

·7· ·doesn't.· It does mean that the right agency is the

·8· ·Pipeline and Hazardous Materials Administration in D.C.

·9· ·And that comment period is still open.· It's open until

10· ·September 15.· It's not right, fair or reasonable for

11· ·anybody in this room to say or make demands upon this City

12· ·to do things that it doesn't have the power to do.· But

13· ·there is an agency where that voice can be heard, and

14· ·that's where those comments should be directed.

15· · · · · · The City has drafted an EIR for review that it

16· ·can be proud of, going above and beyond.· The importance

17· ·of that aspect of this process cannot be overlooked in

18· ·tonight's discussion or hereafter.

19· · · · · · We look forward to a full hearing on the EIR and

20· ·on our project application at the earliest time possible,

21· ·and I thank you for your consideration of my comments.

22· · · ·COMMISSIONER DEAN:· All right.· Thank you.

23· · · · · · Hi.· Good evening.

24· · · ·MS. ALFATESH:· Hi.· Good evening, Commission, Board,

25· ·Staff and my fellow neighbors.· My name is Wafa, and I'm a
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·1· ·Benician citizen.· I'd like to begin by thanking you for

·2· ·giving me and the people before me an opportunity to get

·3· ·up here and voice our opinions on this project.

·4· · · · · · And as a Benicia citizen and someone who's had

·5· ·some background in environmental engineering, I gave the

·6· ·City of Benicia's Draft Environmental Impact Report a very

·7· ·thoughtful consideration.· And after my review, I really

·8· ·did believe that it was very thorough, complete and

·9· ·comprehensive and pretty clear.· And like people said

10· ·before me, just because we didn't understand some things,

11· ·doesn't mean they're not true.· We should really be

12· ·focusing on the facts here.

13· · · · · · And, yeah, so I do support the EIR going forward.

14· ·Thank you.

15· · · ·COMMISSIONER DEAN:· Thank you.

16· · · · · · Jerry Zimmerman.· Tom Rybarczyk.· Chris Price.

17· ·Kevin Coleman.· Ed Yarbrough.

18· · · · · · Hi.· Just come forward, whoever's ready.

19· · · · · · Good evening.

20· · · ·MS. PRICE:· Good evening, Mr. Chairman, members of the

21· ·Planning Commission.

22· · · ·COMMISSIONER DEAN:· Could you say that again.

23· · · ·MS. PRICE:· I said, Good evening, Mr. Chairman, and

24· ·members of the Planning Commission.

25· · · · · · My name is Christine Price.· I've been a Benicia
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·1· ·resident for two years, so I'm very new to this, and I

·2· ·just would like to reiterate that I'm not a supporter at

·3· ·this point of time for this rail project going through.

·4· · · · · · My property backs onto Valero open space, and my

·5· ·personal experience -- well, first of all, when I bought

·6· ·my property backing up onto the open space, nothing was

·7· ·disclosed to me by Realtors or anything, that this project

·8· ·was even in the works.· I would have seriously considered

·9· ·buying a property in Benicia had I known these things.

10· · · · · · Anyway, I'm a concerned citizen, that not enough

11· ·information has been made public.· I knew nothing about

12· ·this project until somebody called me and said, "Get a

13· ·copy of this report."· And I'm not saying that I don't

14· ·know all of the things that have been staged about Valero.

15· ·I believe tonight you wanted comments on the draft report.

16· ·I believe it is flawed based on many things that have been

17· ·said tonight.· I have read it.· There's a lot I do and I

18· ·don't understand, and I come from nearly 30 years as a

19· ·legal professional.

20· · · · · · So I'm just standing up here to say, I'm a

21· ·regular, retired person, come to live in Benicia.· I

22· ·believe my house property will go down if this project

23· ·goes through.

24· · · · · · And I would ask that you would very carefully

25· ·tonight, would discern between what's been said at this
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·1· ·meeting regarding the EIR report and everything else,

·2· ·because that's what I -- we were informed by Mr. Chairman,

·3· ·that we were to speak on tonight.

·4· · · · · · And I just appreciate everybody who spoke from

·5· ·the opposition of this report going through at this time.

·6· ·It needs to be looked at very, very carefully, from every

·7· ·angle.· And I believe that you have a responsibility to

·8· ·get more information out to the Benicia public, regular

·9· ·people.· People in my area know nothing about this

10· ·project.

11· · · · · · There's another thing I'd like to say is:

12· ·Accidents do happen.· It happened to me two weeks ago.

13· ·Not one accident happening is worth the loss of a human

14· ·life, because when you have had like a child die

15· ·prematurely in a tragic accident, nothing stands the risk

16· ·of you not looking at what the risks are of bringing a

17· ·project like this, the impact on Benicia that it will

18· ·have, if there is an accident.

19· · · · · · Thank you very much.

20· · · ·COMMISSIONER DEAN:· Thank you.

21· · · · · · Hi, next speaker.

22· · · ·MR. YARBROUGH:· Hello.· My name is Ed Yarbrough.· I've

23· ·lived in Benicia for 42 years.· My wife Linda and I have

24· ·raised our family here.· I have two sons and four

25· ·grandchildren that live in this wonderful community.· And
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·1· ·I support this project one hundred percent.

·2· · · · · · And I'm also a retiree of the Benicia Refinery.

·3· ·I worked there 35 years.· In my work there, I was over the

·4· ·fire department.· I was over the rail lines.· I was over

·5· ·the docks.· All of oil movements.· I had responsibility

·6· ·for equipment reliability.· And the one thing I can say is

·7· ·that I'm really proud that I worked for employers that

·8· ·were honest, believed in excellence in operation, and

·9· ·honesty.· And if you wanted to get in trouble for any one

10· ·of these employers, was to go out and lie to the community

11· ·on behalf of the company.· Your career would be over.

12· · · · · · What I'd like to say, too, is that I've been fire

13· ·trained Texas A&M up in Reno.· Nevada, as well.· I have

14· ·taught those classes.· I have coordinated the schools, in

15· ·fact.· I've worked with the City of Benicia's Fire

16· ·Department -- it was Ken Hanley back then -- but worked

17· ·with them extensively.· I have fought petroleum fires.· I

18· ·know a little bit about it.

19· · · · · · What bothers me, one of the things that bothers

20· ·me, when they talk about propaganda, is that people want

21· ·to compare the energy that's in dynamite to the energy

22· ·that's in a rail car.· It's true the energy is the same.

23· ·You can compare them on energy.· But not on explosiveness.

24· ·What you have in dynamite, it detonates.· All the energy

25· ·is released in fractions of a second.· It's huge.· And
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·1· ·there's a massive wave of energy and damage from that.

·2· · · · · · What you have in petroleum products is a boiling

·3· ·liquid expanding vapor explosion.· What that is, is in a

·4· ·container, you heat the container, it gets hot enough,

·5· ·container fails, and you have a large fire, and a minor

·6· ·explosion, as compared to dynamite.· So it's not even

·7· ·comparable.· Dynamite, you have that match of it down

·8· ·there, and it exploded.· I'd want to be miles from that.

·9· · · · · · Rail car on fire, worst-case situation -- I've

10· ·read the EIR -- it says the nearest resident is 3,000

11· ·feet, the closest one.· If that ever happened, I'd be glad

12· ·to go stand at that residence and watch the City's

13· ·professional Fire Department and Valero's professional

14· ·Fire Department control, contain and extinguish that.

15· ·There's just no comparison of those.

16· · · · · · Secondly, another thing that bothers me, is if

17· ·you're against crude-by-rail, you're against domestic

18· ·crude.· That is the only way that domestic crude can be

19· ·ran on the West Coast.· There are no pipelines.· There's

20· ·no other way to get it here.· So if you're against

21· ·domestic crude, don't want the country to run that, that

22· ·means by default you're for foreign crude.

23· · · · · · Now, we talk about relative risks.· The risk of

24· ·someone in Benicia being injured by this Crude-By-Rail

25· ·Project is minuscule.· But the risk to our children, our
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·1· ·grandchildren, of depending on foreign crudes, is our

·2· ·government will go to a shooting war in a heartbeat over

·3· ·crude and energy supplies.· They have done it.· They will

·4· ·do it.· They have to do it.· And certainly there would be

·5· ·a risk to the youth of Benicia in the military to go and

·6· ·try to continue to secure those things.

·7· · · · · · So we ought to all be doing everything we can to

·8· ·get on domestic crude, and that includes crude-by-rail.

·9· ·The risks are far greater than they are if you leave it

10· ·like it is.

11· · · · · · The EIR is good.· I've read it.· It's done by

12· ·professionals who have integrity.· They're not gonna lie

13· ·in these things, they're going to give their best

14· ·estimates.· If the situation were reversed, and Benicia

15· ·Refinery had been bringing in crude-by-rail for all these

16· ·years, and they wanted to change and start bringing in

17· ·more by ships, we'd have the same activist groups that

18· ·would be bringing in all kinds of issues and question the

19· ·EIR for doing that.· So this is change, and it's change

20· ·for the better.

21· · · · · · We should all back this, support this, and do our

22· ·best to see that it's approved.

23· · · · · · Thank you very much.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · · · · Hi.· Next speaker.
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·1· · · ·MR. COLEMAN:· Good evening, Commissioners.· My name is

·2· ·Kevin Coleman.· I'm a business agent for the International

·3· ·Brotherhood of Electrical Workers, Local 180.

·4· · · · · · As a business agent of IBEW Local 180, I help

·5· ·represent over 600 electricians throughout Napa and Solano

·6· ·counties, including many who have worked at the Valero

·7· ·Benicia Refinery and continue to do so on a variety of

·8· ·projects.

·9· · · · · · Contrary to what was mentioned earlier by the

10· ·gentleman who works in Richmond, Valero has been a great

11· ·partner of the local building and construction trades.

12· ·While the work here is diverse, one thing remains the

13· ·same:· Valero has demonstrated a consistent day-in,

14· ·day-out dedication to safety that is truly commendable.

15· · · · · · The Valero Benicia Refinery is a model partner on

16· ·projects.· The site is one of the newest in the nation.

17· ·And the refinery's emphasis on extensive standards and

18· ·protocols ensures a safe work environment for all.

19· · · · · · Fair wages, economic activity stimulated by

20· ·construction, and the temporary jobs it requires, and a

21· ·commitment to community safety, these all make Valero a

22· ·community partner that benefits all of us.

23· · · · · · The Crude-By-Rail Project is an opportunity for

24· ·the refinery to remain competitive, as you've heard, while

25· ·creating 20 permanent, full-time, good-paying jobs, and
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·1· ·requiring over 120 skilled craftsman jobs during

·2· ·construction.· This will provide the significant economic

·3· ·boost to the region, and will help Benicia's largest

·4· ·employer remain competitive.

·5· · · · · · The Draft EIR adequately and reasonably addresses

·6· ·the risks involved and signifies a project that is a

·7· ·win-win proposition for Benicia and Valero.· I thank you

·8· ·for your time.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · · · · Looking for Jerry Zimmerman.· Tom Rybarczyk.· Jon

11· ·Youmans, Y-O-U-M-A-N-S.· Then Jerry Stumbo.· Tom Russell.

12· ·Any of those speakers available?

13· · · · · · Rebecca Sgambati, S-G-A-M-B-A-T-I.

14· · · · · · Hi.

15· · · ·MS. SGAMBATI:· Good evening, Commissioners.· I

16· ·appreciate your time.· I appreciate your consideration of

17· ·this project.· And I want to just start by thanking the

18· ·City staff for the Draft EIR and all the work that has

19· ·gone into that, and the thorough review that they've put

20· ·this project through.

21· · · · · · I also want to thank the Valero employees that

22· ·have participated in development of this project, and

23· ·thank the hundreds of supporters that have made their

24· ·voices heard in support of the project.

25· · · · · · I am the director of engineering of major
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·1· ·projects at the refinery, so my group has been very

·2· ·involved in this project development, and we believe in

·3· ·this project.

·4· · · · · · This project will provide us crude feedstock

·5· ·flexibility, which allows us to remain as one of the

·6· ·strongest regional refineries that produce clean burning

·7· ·fuels.· This project ensures our refinery is able to

·8· ·employ over 450 local workers, with over 250 additional

·9· ·contractors.· It fuels the local economy, with an

10· ·additional 120 construction jobs.· It also provides 20

11· ·additional full-time jobs upon completion.

12· · · · · · In total, Valero's activities create or support

13· ·3900 jobs in the region, creating 1.6 billion in

14· ·additional compensation in the region.· Annually, the

15· ·direct and indirect compensation Valero generates in the

16· ·region is comparable to the Solano County's entire

17· ·professional scientific and technical industries.

18· · · · · · Since 2006, Valero has paid over $3 billion to

19· ·contractors, with over two-thirds of that being to

20· ·businesses in the region, and 400 million to contractors

21· ·in Benicia, generating 4.3 billion in economic activity.

22· ·To put this in perspective, this is the equivalent of

23· ·completing the recent Carquinez Bridge upgrade 15 times

24· ·over.

25· · · · · · Our tax contributions represent approximately 25
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·1· ·percent of Benicia's 2013 general fund.· This $7.7 million

·2· ·is enough to fully fund the entire fire department, the

·3· ·City Council, the City Attorney, and the City Clerk with

·4· ·hundreds of dollars left over.

·5· · · · · · We are vested in this community on a charitable

·6· ·level as well, and donating untold hours to several

·7· ·programs, including our high school tutoring program.

·8· ·Over $13.7 million has been donated to local charities

·9· ·over the last decade, including children charities and the

10· ·local food bank.

11· · · · · · In closing, I'd like to ask that the Commission

12· ·approve our Crude-By-Rail Project request.· Thank you for

13· ·your time.

14· · · ·COMMISSIONER DEAN:· Thank you.

15· · · · · · Next speaker, please.

16· · · ·MR. RUSSELL:· Hello Commissioners.· Thanks for the

17· ·opportunity.· My name is Tom Russell.· I'm a Benicia

18· ·resident for 24 years.· I'd like to speak on a point on

19· ·the DEIR that I haven't heard yet discussed.

20· · · · · · CEQA requires the Environmental Impact Report to

21· ·evaluate likely outcomes of this proposed project, and

22· ·they, as we know, are many and varied, the outcomes.

23· · · · · · I'd like you to consider the following:· First,

24· ·for many years now the oil industry as a whole has made it

25· ·clear that they want to move Canadian tar sands and Bakken
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G1-115

·1· ·crude to the coast as quickly as possible for export.

·2· ·Specifically for export as not refined fuel but as crude

·3· ·oil.

·4· · · · · · In fact, President Barack Obama used his power of

·5· ·executive office just last month to all but terminate a

·6· ·four-decade restriction against exporting domestically

·7· ·produced crude oil.

·8· · · · · · Secondly, in 2010 Valero applied for and received

·9· ·free trade zone, protecting them from federal trade

10· ·tariffs.

11· · · · · · Valero spokesman, Bill Day, was quoted as saying,

12· ·"This will assist with exporting finished fuels."

13· · · · · · Thirdly, Valero is limited by the air quality

14· ·permit to a maximum amount of oil it can refine on any

15· ·given day, but there's no restriction on how much oil can

16· ·be brought in or shipped out of the refinery.

17· · · · · · And this has been said over and over, but I think

18· ·it bears repeating, in the circumstance that Union Pacific

19· ·will not agree to any limitations on the volume of product

20· ·it ships, the frequency route, configuration of such

21· ·shipments, as we have talked about.

22· · · · · · The fifth point here is, according to this

23· ·proposal, Valero's port asset is being idled; since

24· ·they'll be bringing in crude-by-rail, they will not have

25· ·any need for its port.
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·1· · · · · · Return-on-investment theory suggests that that's

·2· ·not in their best interest.

·3· · · · · · When I learned about all of these things, I

·4· ·wondered what is keeping -- so let me go back two

·5· ·sentences.

·6· · · · · · The likely outcome of this is that Valero will

·7· ·bring in as much crude as is physically possible by crude

·8· ·trains, in whatever configuration, and whatever times UP

·9· ·sees fit.· Valero will run their refinery capacity

10· ·regardless of what the domestic demand is.· And then any

11· ·additional crude stock will be sold overseas and shipped

12· ·out of the port.

13· · · · · · The claim of environmental impact there being

14· ·lessened will therefore be negated by using those ships.

15· · · · · · When I learned about all these issues, I wondered

16· ·what is keeping the oil from being exported currently, and

17· ·it's one thing.· The fact that Valero needs an offloading

18· ·rack to make this a workable situation.

19· · · · · · By green-lighting this project you'll green light

20· ·that offloading rack and the refinery will have everything

21· ·it needs in place to turn Benicia into a major, if not the

22· ·largest, crude export hub on the West Coast.

23· · · · · · The DEIR allows for it.· It's a likely outcome.

24· ·And as such, it must be -- it must be -- addressed in the

25· ·EIR.
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·1· · · · · · The last one thing I want to say is to the

·2· ·previous speaker who called this project "progress" and

·3· ·accused me of being just afraid of progress.· I contend

·4· ·that pumping chemicals into the earth to extract some of

·5· ·the ugliest crude available, and then burning it, is far

·6· ·from progress.· Thank you for your time.

·7· · · ·COMMISSIONER DEAN:· Yeah.· Thank you.

·8· · · · · · Before we call any more speakers, I get the sense

·9· ·maybe the Commission should take a break.· I guess the

10· ·question is how much longer are we going to be.· We have a

11· ·lot of cards left.· Keep going?

12· · · ·UNIDENTIFIED SPEAKER:· Microphones, please.

13· · · ·COMMISSIONER DEAN:· So the Commission says no, we'd

14· ·like to continue.· And we'll keep going until we hear all

15· ·the speakers.· Okay.· We'll call some more names.

16· · · · · · Okay.· Chris Wilburn.· Joe Muehlbauer.

17· ·M-A-C-H-L-bower.· Cameron Wicklow.· James Bolds.· Don

18· ·Cuffel.

19· · · · · · Hi.

20· · · ·MR. WILBURN:· Good evening.· My name is Chris Wilburn.

21· ·I work for the Valero Benicia Refinery as manager of

22· ·business services.· That's basically the equivalent of the

23· ·financing accounting manager of the refinery.· I live here

24· ·in town.· My children attend school here.· They're active

25· ·members of school sports and band.· I've coached sports
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·1· ·teams in Benicia:· Baseball, softball, soccer and

·2· ·football.· I volunteer for schools and other community

·3· ·events.· I support local businesses and I pay taxes.· I'm

·4· ·a part of this community.

·5· · · · · · The refinery is also a part of this community.

·6· ·It provides volunteers for community service and purchases

·7· ·goods and services from someone as small as the local hot

·8· ·dog stand, to a multimillion-dollar scaffolding company.

·9· · · · · · I believe in this project.· It provides

10· ·flexibility to our business.· Any business owner wants

11· ·flexibility in the inputs they need to procure to make

12· ·their finished product, whether it's cabinets or tires,

13· ·concrete, jewelry, groceries, or our business:· Refined

14· ·petroleum products.

15· · · · · · It also adds jobs at the refinery to provide

16· ·additional economic impact to the community.

17· · · · · · I believe in the safety culture of this plant and

18· ·this company.· I know you've heard a lot of it before, so

19· ·I'm going to phrase it a little different way.· In the

20· ·State of California, there are 1.8 million businesses.

21· ·Only 88 of them are certified as VPP Star sites.· So I'll

22· ·do the math for you.· That's five in one-thousandths of a

23· ·percent.· So it's a very rare company, and that's the

24· ·company you're dealing with.

25· · · · · · I believe in this Draft EIR.· The City has met
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·1· ·its responsibility in preparing this Draft EIR and it

·2· ·addresses all the pertinent impacts of this project.· I

·3· ·believe the City has, in providing sufficient time, for

·4· ·the community to review the Draft EIR and provide

·5· ·feedback.

·6· · · · · · I believe the Planning Comission should support

·7· ·this project and approve as we move forward in this

·8· ·process.· Thank you.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · · · · Next speaker, please.

11· · · ·MR. BOLDS:· Good evening, Mr. Chairman, and members of

12· ·the Commission.· My name is James Bolds.· I am managing

13· ·consultant of Bolds & Associates from Montgomery, Texas.

14· ·My firm specializes in railroad tank car consulting.· I

15· ·have 33 years' experience in the specification and

16· ·maintenance of railroad tank cars transporting hazardous

17· ·materials.

18· · · · · · Since early 2012, I have been retained by Valero

19· ·to assist in the specification and acquisition of new rail

20· ·tank cars, including the tank cars that will be used for

21· ·this project.· I am glad to be here tonight to lend my

22· ·expertise to the information being placed before this

23· ·Commission.

24· · · · · · I have a Bachelor's degree in mechanical

25· ·engineering and a Master's in business.· I have extensive
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·1· ·experience in the specification and maintenance of tank

·2· ·cars.· Through my experience at Union Carbide for 27

·3· ·years, I became the subject matter expert in the

·4· ·transportation of hazardous materials in tank cars for the

·5· ·corporation.

·6· · · · · · Over the past 25 years, I have served as chairman

·7· ·of numerous task forces of the AAR tank car committee.

·8· ·The AAR is the Association of American Railroads, which is

·9· ·an industry association whose membership includes all of

10· ·the major North American railroad companies.

11· · · · · · AAR's mission includes development of technical

12· ·standards directed at the safe operation of railroads.

13· ·Please note, that the AAR is not a governmental agency.

14· · · · · · One of the missions of the tank car committee is

15· ·to develop tank car standards, which include the CPC 1232

16· ·tank car, specifications for the safe transportation of

17· ·crude oil, Ethanol and petroleum products.

18· · · · · · My role for Valero, in the acquisition of these

19· ·CPC 1232 tank cars, is to develop and recommend tank car

20· ·specifications, review construction drawings for the new

21· ·tank cars, and inspect the tank cars through the

22· ·fabrication and construction process.

23· · · · · · Valero is committed to the acquisition of tank

24· ·cars that meet the CPC 1232 specification.· And in

25· ·addition, they're committed to complying with federal
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·1· ·regulations.· All tank cars that Valero has ordered for

·2· ·this project indeed meet the CPC 1232 standards.

·3· · · · · · I would like to make it clear, that CPC 1232 cars

·4· ·exceed the requirement of current federal regulations for

·5· ·tank cars.· The U.S. Department of Transportation

·6· ·regulates and enforces tank car specifications.· Tank cars

·7· ·that transport crude oil are identified as Department of

·8· ·Transportation or DOT 111 tank cars.· DOT 111 tank cars

·9· ·built to the CPC 1232 standard incorporate additional

10· ·safety features.· The CPC 1232 tank car standards were

11· ·recommended by the Association of American Railroads.· The

12· ·DOT is currently reviewing those standards for inclusion

13· ·into the federal regulations.

14· · · · · · Please note, CPC 1232 safety features include:

15· · · · · · One, fabricated from the best available,

16· ·high-strength steel for tank car construction.

17· · · · · · Two, the steel is thicker than the Legacy DOT 111

18· ·tank car construction.

19· · · · · · Number 3, they have re-closing safety valves

20· ·which allows for controlled release of pressure and

21· ·minimizes the release of the tank car contents.

22· · · · · · Number 4, these tank cars have top fittings

23· ·protection which protect all of the top valves.

24· · · · · · And Number 5, they're equipped with head shields,

25· ·which gives the car resistance against puncture potential.
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·1· · · · · · The Legacy DOT 111 tank car is not equipped with

·2· ·these additional safety features.· Nor, will those cars be

·3· ·used in this project.

·4· · · · · · Valero has acquired CPC 1232 specification tank

·5· ·cars for this Benicia project.· The AAR considers the CPC

·6· ·1232 tank car safe for the shipment of crude oil, that's

·7· ·why the specification was developed.

·8· · · ·COMMISSIONER DEAN:· Sir, I'm going to have to ask you

·9· ·to stop there.· You've run out of time.

10· · · ·MR. BOLDS:· Very well.· Thank you, sir.· Appreciate

11· ·your time.

12· · · ·COMMISSIONER DEAN:· Thank you.

13· · · ·COMMISSIONER YOUNG:· I'd like to talk about how we're

14· ·going to continue this.· It is 11:30.· We previously said

15· ·11:30 was our cutoff time.· I have to admit that I'm

16· ·starting to fade a little bit, and not giving all the

17· ·concentration that this project requires, and I'd like to

18· ·discuss whether or not we should continue this onto the

19· ·September meeting.· None of the Commissioners have had a

20· ·chance to make comments yet, and I want to be able to do

21· ·that.· And I think it's a little late in the night to

22· ·expect full concentration.· This is a very important

23· ·project, and I think it deserves everybody's best

24· ·attention.

25· · · ·COMMISSIONER DEAN:· Okay.· Well, we have a number of
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·1· ·speakers standing.· Why don't we go through the folks that

·2· ·have been called so far, and then we'll have that

·3· ·conversation.

·4· · · · · · Okay.· Hi.· Next speaker.

·5· · · ·MR. MUEHLBAUER:· Hi.· My name is Joe Muehlbauer, and

·6· ·I'm a Benicia resident.· I'm a member of the Benicia

·7· ·Community Sustainability Commission.· I'm also a Valero

·8· ·employee.

·9· · · · · · I also tutor at the Benicia High School through

10· ·the Valero tutoring program, that actually my wife started

11· ·a couple years back.· I coach Little League baseball, and

12· ·I frequent the James Lemos Pool downtown where my kids are

13· ·enrolled in swim lessons.

14· · · · · · Just as you all are, I am here tonight because

15· ·I'm an involved member of this community.· And the reason

16· ·I am an involved member of this community is because I

17· ·really do value where I live and the community we live in.

18· · · · · · To me the Crude-By-Rail Project really represents

19· ·an investment to the community.· It's an investment in our

20· ·community and an investment in our safety.· It allows

21· ·Valero refinery to continue to support the City, to

22· ·continue to support our police and fire departments with

23· ·the staffing, the state-of-the-art equipment, and the

24· ·training that they have.

25· · · · · · And there have been a few fair comparisons made
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·1· ·tonight to Mare Island and Vallejo.· I do offer one more,

·2· ·just reading on my phone here during some of the talk,

·3· ·found out that, according to The Times Herald, Vallejo

·4· ·actually right now is in the midst of a 27-year-high crime

·5· ·spree.· This is the highest crime rate that Vallejo's had

·6· ·in 27 years.· And last year they had 14 homicides in 2013

·7· ·alone; whereas, Benicia, much to the credit of our Police

·8· ·Chief and officers, is at the lowest crime level in 27

·9· ·years, and hasn't had a homicide since 2011.

10· · · · · · So what I realized is that having a strong, and

11· ·well-supported police department really does save lives.

12· · · · · · This project not only represents the investment

13· ·in safety, but it represents an investment in our

14· ·environment.· As a state in 2006, we set a target to

15· ·reduce our greenhouse gas emissions to the year 2000

16· ·levels by 2010.· As a City, we took this to heart and

17· ·developed a climate-action plan to achieve this goal.· So

18· ·how are we doing?

19· · · · · · Well, in accordance with the City of Benicia 2010

20· ·Greenhouse Gas Inventory Report, and that period where we

21· ·were starting to reduce our emissions, they actually went

22· ·up by 41 percent.· They went from 487,000 metric tons a

23· ·year, to 689,000 metric tons a year.

24· · · · · · I see this project as an opportunity.· The

25· ·experts that put together the Draft EIR state that the
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·1· ·Crude-By-Rail Project will reduce greenhouse gas emissions

·2· ·by 255 metric tons of CO2 every year.· That alone, this

·3· ·one, single project would help -- in the context of

·4· ·Benicia's emissions, it would get our emissions levels

·5· ·down to our Year 2000 targets, below our Year 2000

·6· ·targets.

·7· · · · · · So I do see this project as an investment in our

·8· ·community.· An investment in our topnotch school system;

·9· ·an investment in our homes and our property values.· Much

10· ·as the gentleman that spoke before me, I'm also a chemical

11· ·engineer.· I just got an MBA from UC Berkeley.· And this

12· ·is an investment that I wouldn't miss.· Thank you.

13· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

14· · · · · · Hi.· Good evening.

15· · · ·MR. WICKLOW:· Good evening.· Thank you, Commissioners.

16· ·Out of respect for everyone's time, I'll be brief.· My

17· ·name is Cameron Wicklow.· I'm as a resident of Benicia.

18· ·I've lived here most of the last 15 years.· And I support

19· ·the project because of what it means for Benicia.· It's

20· ·rare to have a project that has so many benefits, to

21· ·energy dependence, to reducing greenhouse gases and local

22· ·job creations and emissions reductions.

23· · · · · · I'm also an engineer who has worked in or with

24· ·all areas of the refinery, including the environmental,

25· ·safety and operations departments.· My first-hand
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·1· ·experience with the policies, procedures and people --

·2· ·great people -- in these areas and the rest of the

·3· ·refinery, gave me the confidence to want to live in

·4· ·Benicia, and specifically to buy a house practically on

·5· ·the fence line, next to two coworkers, next to an employee

·6· ·from Chevron, who choose to live this close to the

·7· ·refinery, based on what we know about it, and to raise our

·8· ·children here.

·9· · · · · · As an engineer in this industry for over 15

10· ·years, I may have a little additional understanding of the

11· ·EIR than the average resident, or at least I'd like to

12· ·think so.· I also know I'd never be an expert in all the

13· ·areas covered by the EIR.

14· · · · · · Honestly, I'm pleased to see everyone here.· I

15· ·think we're all here for the same cause.· We all have good

16· ·intentions.· We all are trying to do the right thing.· But

17· ·as an engineer, I can't use anecdotes, rumors or emotions

18· ·to make my decisions.· We have to use the real data and

19· ·rely on real experts.· And I'm really pleased to see that

20· ·the City has done that.· And, in fact, the City has gone,

21· ·I believe, beyond that, based on the full EIR, which we've

22· ·had many experts consulting over for the last year.

23· · · · · · Let's think about how long we've been talking

24· ·about this and working on it.· It's been well over a year

25· ·now.
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·1· · · · · · So as Commissioners, you should feel confident

·2· ·that the City has done everything and more than is

·3· ·necessary to evaluate the environmental impacts of this

·4· ·project.

·5· · · · · · And as a resident of Benicia, I'm urging you to

·6· ·move forward and capture the many benefits to the

·7· ·community and the environment as soon as possible.· Thank

·8· ·you.

·9· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

10· · · ·MR. CUFFEL:· Good evening, Commissioners -- pardon

11· ·me -- City staff, and members of the public who are still

12· ·awake.

13· · · · · · My name is Don Cuffel.· I'm the environmental

14· ·manager at the Valero Benicia refinery.· I've worked there

15· ·for 33 years.· I recognize that for many people -- excuse

16· ·me -- this may be the first time that they have attempted

17· ·to understand the complexities of a Draft EIR.· So it's

18· ·understandable to me that some folks arrive at the wrong

19· ·conclusion, particularly if they don't have some

20· ·additional context.· So my goal tonight is to replace fear

21· ·with understanding -- let's start that process -- because

22· ·many people who come to this podium come here with fear.

23· · · · · · To do that, I'm going to explore two specific

24· ·areas in the Draft EIR, and I promise I'll get it done

25· ·under five minutes.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 162
YVer1f

G1-119
cont.

G1-120

2.9-198



·1· · · · · · The air quality section in the Draft EIR states

·2· ·that the locomotive emissions will result in a significant

·3· ·and unavoidable impact.· On the face of it, that sounds

·4· ·really ominous and potentially harmful, but the reader has

·5· ·to understand that the vocabulary in CEQA has a different

·6· ·meaning than everyday language.· The word "significant" in

·7· ·CEQA context means that a significant threshold was

·8· ·exceeded, but not that there are necessarily health

·9· ·impacts or safety issues associated with that.

10· · · · · · In the case of locomotive emissions of knocks,

11· ·which is a precursor to smog, the significant threshold

12· ·varies by county from a low of 54 pounds a day in Solano

13· ·and Yolo counties, to 65 pounds a day in Sacramento, and

14· ·to 82 pounds a day in Placer County.· Because the

15· ·threshold varies by county, then the notion of

16· ·significance varies, too.· The locomotive emissions, if

17· ·you read the EIR, are not significant in Placer County,

18· ·but they are significant in Sacramento and Yolo Counties.

19· · · · · · So if you're a resident of Yolo county, how

20· ·worried do you need to be?· Can anybody answer that

21· ·question?

22· · · · · · Well, look at the health risk portion of the

23· ·Draft EIR.· There are no health risks associated with

24· ·these knocks emissions.· Let's put it into everyday

25· ·context.· The knocks emissions are equivalent to 10 round
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G1-120
cont.

·1· ·trips of a Diesel RV between Benicia and Lake Tahoe.· 10

·2· ·per day.· That's the amount of emissions we're talking

·3· ·about.

·4· · · · · · So when you translate the significant and

·5· ·unavoidable impact into everyday language, it doesn't seem

·6· ·quite so fearsome.· At least I hope that's the case.

·7· · · · · · Now, let's talk about the word "unavoidable."

·8· ·"Unavoidable" simply means there's no mitigation available

·9· ·for that impact.· And the reason that no mitigation is

10· ·available has already been discussed this evening quite a

11· ·bit; it's because of federal preemption.· So nobody can

12· ·regulate the emissions of the operation of the railroad,

13· ·other than the federal government.· And we've all

14· ·discussed that beyond any necessary additional information

15· ·from me.

16· · · · · · But that being said, we're not hiding behind

17· ·federal preemption.· Both Valero and Union Pacific are

18· ·absolutely committed to safe and reliable operations of

19· ·the trains running through our communities.· As you've

20· ·heard tonight, Valero has committed to using exclusively

21· ·the CPC 1232 cars with all of their benefits in resisting

22· ·puncture, should the worst happen.

23· · · · · · That being said, when the standards for rail cars

24· ·change -- and they will -- we will comply with whatever

25· ·the federal standard is.· That's what our job is, is to
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·1· ·comply with all the applicable federal, state and local

·2· ·regulations.

·3· · · · · · So back to replacing fear with understanding.· If

·4· ·you're living in a community where our trains will pass

·5· ·through, how worried do you really need to be?· Hopefully,

·6· ·understanding that the locomotive emissions are equivalent

·7· ·to 10 daily RV round trips to Tahoe, and that the rail

·8· ·cars meet or exceed the current safety standards set by

·9· ·the federal government, will bring some peace of mind.

10· · · · · · I'll close with one last point.· This refinery

11· ·has successfully and safely transported butane and propane

12· ·by rail since 1969.· Butane and propane are far more

13· ·volatile than any crude oil you can imagine.· We've

14· ·demonstrated that handling petroleum products by rail can

15· ·be done safely.· Thank you.

16· · · ·COMMISSIONER DEAN:· Thank you.· Let's -- I have 25

17· ·more cards for speakers.· So what's the pleasure of the

18· ·Commission?

19· · · ·UNIDENTIFIED FEMALE SPEAKER:· Microphones.

20· · · ·COMMISSIONER DEAN:· So I have 25 cards in my hand of

21· ·people who have said that they still want to speak.· Is

22· ·there anybody in the audience here that we can see who has

23· ·not filled out a card?· I just want to be confident that

24· ·we have most of the desired speakers on record here.

25· · · · · · Okay.· I guess the question is do we keep going
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·1· ·until we hear everybody?

·2· · · ·COMMISSIONER COHEN-GROSSMAN:· I have two comments.

·3· · · ·COMMISSIONER DEAN:· Okay.

·4· · · ·COMMISSIONER COHEN-GROSSMAN:· One is, I see empty

·5· ·seats.· You have 25 cards and no one raised their hand

·6· ·saying they haven't filled out a card.· So are the 25

·7· ·people who still want to speak in this room or in this

·8· ·building or in this facility?· And I don't need an

·9· ·immediate answer, but my suggestion is to confirm we

10· ·really have 25 more speakers.· Suggestion might be that if

11· ·anyone is still in the atrium or wherever, that they show

12· ·up in the room and raise hair hand.· That's number 1.

13· · · · · · Number 2, my feelings, I really don't want the

14· ·meeting to go past midnight.· I don't function well in

15· ·public after about 10:00, but midnight is really the

16· ·witching hour.

17· · · ·COMMISSIONER DEAN:· Okay.

18· · · ·COMMISSIONER COHEN-GROSSMAN:· Thank you.

19· · · ·COMMISSIONER DEAN:· Any other comments from the

20· ·Commission?

21· · · ·MS. SPRAGUE:· I think it's a good idea we get an idea

22· ·of how many of those people are actually here and an

23· ·estimate of how much longer, then decide.

24· · · ·COMMISSIONER DEAN:· Okay.· Having said that, a raise

25· ·of hands -- we'll take a quick hand-count of who is still
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·1· ·in the room that would like to speak -- that has not

·2· ·spoken before, yeah.

·3· · · · · · 10 to 12.· Okay.· All right.

·4· · · ·COMMISIONER YOUNG:· Yeah, I think it's fair to the

·5· ·Commission and to the public that these 14 people -- we

·6· ·haven't had a chance to say whatever we want to say -- and

·7· ·if we were to close the public hearing, that opportunity

·8· ·would be lost, unless we wanted to have some other agenda

·9· ·item in September to make that happen.

10· · · · · · So I would propose that we continue the public

11· ·hearing into September, and give these last 15 people an

12· ·opportunity and give the Commission an opportunity to say

13· ·whatever it is -- to raise issues, questions that we may

14· ·have, that we want to be sure are addressed in the final

15· ·EIR.

16· · · ·COMMISSIONER DEAN:· So in other words, give everybody

17· ·who is here an opportunity to speak.

18· · · · · · Maybe we could -- does the Commission have to

19· ·make its comments during the public hearing or can we

20· ·close the public hearing and then have the Commission come

21· ·back and make comments at a future meeting?

22· · · ·MS. WELLMAN:· No, it actually should -- if you're

23· ·going to make any comments, it really should be part of

24· ·the public hearing.

25· · · ·COMMISSIONER DEAN:· Okay.
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·1· · · ·MS. WELLMAN:· You can also, however, like every other

·2· ·member of the public, you can put your comments in

·3· ·writing.· You do not have to actually make them in public.

·4· · · · · · And if I may just give you a little bit more

·5· ·guidance here, if you did want to continue it, you would

·6· ·have to pretty much do it the way you did it the last

·7· ·time.

·8· · · ·COMMISSIONER DEAN:· Yeah, we would continue it to a

·9· ·date-certain.

10· · · ·MS. WELLMAN:· Continue it to a date-certain.· You

11· ·would not want to have anybody speak again if they've

12· ·spoken already.· We would have to do the names.

13· · · · · · You also might want to remind the people who are

14· ·remaining that, you know, to try to stay on -- if you're

15· ·going to listen them -- if you don't want to continue it

16· ·and you want to hear everybody who's here and who is

17· ·waiting to speak, you might want to remind them to try to

18· ·focus their comments on the EIR, and that they don't have

19· ·to repeat things that have already been said, because

20· ·we're hearing quite a bit of repetition.

21· · · ·COMMISSIONER DEAN:· Yes.

22· · · · · · Well, you know, I'm willing to press on.· I hate

23· ·to do this to the staff, but I'm willing to press on.

24· ·People made an effort to come, some of the them for the

25· ·second time.
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·1· · · · · · So let's see if we can go through this as quickly

·2· ·as possible.· Then the Commission would like to make

·3· ·comments.· I'm not sure you're in a position to --

·4· · · · · · So if we're going to continue for the

·5· ·Commission's sake, would we continue --

·6· · · ·COMMISSIONER SMITH:· One question of staff.

·7· · · ·COMMISSIONER DEAN:· Yes?

·8· · · ·COMMISSIONER SMITH:· So if we were to finish with the

·9· ·14 people we have here tonight, would we need to keep the

10· ·public hearing open to the next meeting so that we can

11· ·make our comments?

12· · · ·MS. WELLMAN:· Yes, you would.· And also the other

13· ·thing I need to remind you of, is if you continue the

14· ·public hearing to the next meeting, you may have new

15· ·speakers that can also address.

16· · · ·COMMISSIONER DEAN:· Right.

17· · · ·MS. WELLMAN:· So you just have to keep that in mind.

18· · · ·COMMISSIONER SMITH:· Well, I'm willing to stay for the

19· ·rest of the speakers, but I don't think based on all the

20· ·little tags I have here, that I'm going to be able to get

21· ·through my comments.· And then I know that everybody else

22· ·has substantial comments, too.· And if we do 14 speakers

23· ·at five minutes a piece, we're going to be here for

24· ·another hour and 10 minutes.

25· · · ·COMMISSIONER DEAN:· So if we were going to continue
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·1· ·this to a date-certain, can we use the next Planning

·2· ·Commission meeting in September?

·3· · · ·MS. MILLION:· You have that option.· You can do your

·4· ·next meeting; that would be September 11th.· The

·5· ·Commission can also poll the Commissioners to see if

·6· ·they're available, if we have a quorum, for next Thursday,

·7· ·which is the 28th -- I'm sorry, the 21st.

·8· · · ·COMMISSIONER DEAN:· It would have to be --

·9· · · ·MS. MILLION:· It does not have to be renoticed if you

10· ·continue to a date-certain.· So it can be next Thursday.

11· · · ·COMMISSIONER DEAN:· Okay.· Do you want to do that?

12· ·Check your calendars.

13· · · ·COMMISSIONER COHEN-GROSSMAN:· Another possible date

14· ·question, Amy or Chair, would be the 28th.

15· · · ·MS. MILLION:· The 28th, staff is not available.· We

16· ·have another commission meeting already set for that

17· ·evening.

18· · · ·COMMISSIONER DEAN:· What if we go to the next Planning

19· ·Commission meeting in September, which is the 11th?

20· · · ·UNIDENTIFIED FEMALE SPEAKER:· We need microphones,

21· ·please.

22· · · ·COMMISSIONER DEAN:· What we're saying is we --

23· · · · · · That's correct.· Okay.

24· · · · · · So --

25· · · ·COMMISSIONER COHEN-GROSSMAN:· I don't think that
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·1· ·process is quite what our attorney recommended, so we

·2· ·might want to say it out loud so she can hear us.

·3· · · ·COMMISSIONER DEAN:· We're just talking about if we

·4· ·continue this to a date-certain, what the next date would

·5· ·be.· And the staff suggested the 21st.

·6· · · ·MS. WELLMAN:· You could continue it to a date-certain

·7· ·at a special meeting if you desire, and I think that staff

·8· ·is available on the 21st, which would be a week from

·9· ·tonight.· You can also continue it to your next regularly

10· ·scheduled meeting.

11· · · ·COMMISSIONER DEAN:· I think the next regularly

12· ·scheduled meeting, because Commissioner Smith has already

13· ·said she was not available for that date in August.· Do we

14· ·have other agenda items that can be pushed from September?

15· ·Do we know?

16· · · ·MS. MILLION:· It's fine.· We'll work it out.

17· · · ·COMMISSIONER DEAN:· Okay.· So let's hear the rest of

18· ·the speakers.

19· · · · · · We'll continue this item, at least, so the

20· ·Commissioners get a chance to comment, and any additional

21· ·speakers who come to that September meeting, that would be

22· ·at our next, regularly scheduled meeting, September 11th.

23· ·Okay.· All right.

24· · · · · · So we would appreciate, everybody, on the part of

25· ·the speakers, particularly people who have already
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·1· ·mentioned the topic you wanted to discuss -- we'll start

·2· ·going through the cards again.

·3· · · · · · And focus on the EIR, please.

·4· · · · · · Liisa Stark.· Andrew Hoseler -- Andrew Hosler.

·5· ·Bob Livsay.· And John Lazorik.

·6· · · · · · Do we have a speaker here?

·7· · · ·MS. STARK:· Good evening.· Liisa Stark with Union

·8· ·Pacific Railroads.· Point of clarification, I thought that

·9· ·the decision was going to --

10· · · ·COMMISSIONER DEAN:· I'm sorry, can you speak up a

11· ·little bit.

12· · · ·MS. STARK:· Yeah, I apologize.· Liisa Stark with Union

13· ·Pacific Railroad.· I apologize.· I was just looking for a

14· ·point of clarification on what the decision is.· I think a

15· ·lot of people thought that you were adjourning the meeting

16· ·this evening and carrying it over to September 11th.· If

17· ·that is going to occur, and you are going to carry it over

18· ·to September 11th, I prefer to wait to be a little bit

19· ·more cognizant with my comments, instead of at midnight

20· ·this evening.

21· · · ·COMMISSIONER DEAN:· Well, if you're here -- we're

22· ·staying to hear people's comments.· We'd like to hear

23· ·everybody who is here.· We're going to stay to hear those

24· ·comments.

25· · · ·MS. STARK:· Okay.· You're staying tonight, then?
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·1· · · ·COMMISSIONER DEAN:· Yes.

·2· · · ·MS. STARK:· Until everybody who has a card has spoken?

·3· ·Okay.

·4· · · ·COMMISSIONER DEAN:· Yeah, I understand people are

·5· ·thinking that they can come back in September, but if

·6· ·we're gonna stay and hear people's comments, we'd

·7· ·appreciate if you are here tonight, we can hear those

·8· ·tonight.

·9· · · · · · Please.

10· · · ·MS. STARK:· Okay.

11· · · ·MS. WELLMAN:· Chair Dean?· If you recall last time, we

12· ·gave people the option if they wanted to wait until the

13· ·next public hearing, I think that anybody who would rather

14· ·speak at the next public hearing has the opportunity to do

15· ·so if they want to.

16· · · ·COMMISSIONER DEAN:· Well, that's true.· I guess I'm

17· ·just speaking from my own desire to hear as many as

18· ·possible.

19· · · ·MS. WELLMAN:· Yeah, I just wanted to be clear.

20· · · ·COMMISSIONER DEAN:· Yeah.· Thank you for that

21· ·clarification.· So, yes.

22· · · ·MS. STARK:· Okay.· Thank you for that clarification.

23· ·I'm actually going to take you up on that offer, as you've

24· ·done to other speakers, and speak at the next hearing.

25· ·Thank you.
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·1· · · ·COMMISSIONER DEAN:· Okay.

·2· · · ·MR. LUZZO:· Good evening, Bob Luzzo.· I'm a local

·3· ·resident, property owner, et cetera.· I would take up the

·4· ·offer, too.· I don't want to talk to some Commissioners

·5· ·that are half asleep.· And I understand that.· That's not

·6· ·a criticism.· I'm just saying that I think it's fair to

·7· ·the Commission, it would be fair to the speakers, that I

·8· ·would be willing to wait and go.

·9· · · · · · The only thing that bothers me, is there going to

10· ·be additional cards put in?· Will there be an opportunity

11· ·for other people to speak?

12· · · ·COMMISSIONER DEAN:· Yes, there will be an opportunity

13· ·for other people to speak.

14· · · ·MR. LUZZO:· So it would be like tonight, people came

15· ·here tonight, and another hundred people could put their

16· ·card in and speak, and so that the people that are left

17· ·over from tonight, such as myself, we would be first?

18· · · ·COMMISSIONER DEAN:· You would go first.· Yeah, we'll

19· ·keep your cards on file.· Everybody who has filled out a

20· ·card for tonight will be at the top of the stack for the

21· ·next meeting.

22· · · ·MR. LUZZO:· I'd rather take that offer, because I

23· ·think it's fair to the Commission, I think it's fair to

24· ·the public that everybody is alert and willing to listen.

25· ·And I do understand and it's not a criticism.
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·1· · · ·COMMISSIONER DEAN:· Okay.

·2· · · ·MR. LUZZO:· It's something that I do understand, and I

·3· ·would appreciate that.

·4· · · ·COMMISSIONER DEAN:· Sure.

·5· · · ·MR. LUZZO:· Thank you.

·6· · · ·UNIDENTIFIED SPEAKER:· And we are limiting it to new

·7· ·people who have not spoken already.

·8· · · ·MS. WELLMAN:· Chair Dean, I was also realizing that

·9· ·you should probably take a motion on the continuance, so

10· ·it's real clear that the Commission has made that

11· ·decision.· You might also want to see if there's anybody

12· ·whose speaker cards you have held that have indicated that

13· ·they're in the room, actually want to speak tonight and

14· ·would rather wait, then it would give you an idea how much

15· ·longer you're going to be here.

16· · · ·COMMISSIONER DEAN:· I'm sorry, I missed that.· Say

17· ·that again.

18· · · ·MS. WELLMAN:· You had a number of people who raised

19· ·their hands who still have cards.

20· · · ·COMMISSIONER DEAN:· Right.

21· · · ·MS. WELLMAN:· You might want to just poll if there's

22· ·anybody who would like to still speak rather than come

23· ·back at the next meeting.

24· · · ·COMMISSIONER DEAN:· Yeah.· Anybody who would still

25· ·like to speak, we would like to hear from you, yes.

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 175
YVer1f

·1· · · · · · Hi, good evening.

·2· · · ·MR. HOSLER:· Good evening.· Thank you for hearing my

·3· ·comments.· I apologize for how late it is.· Obviously it's

·4· ·late, so I'll try and be brief.

·5· · · · · · My name is Andrew Hosler.· I'm president and CEO

·6· ·for Performance Mechanical, Incorporated.· We're a heavy

·7· ·industrial mechanical contractor.· We're a local

·8· ·contractor.· We work primarily in California and Hawaii.

·9· ·We build the things that power and fuel our economy.

10· · · · · · Valero is a large customer of ours.· We have done

11· ·business with Valero since they first took the facility in

12· ·2000.· We've worked approximately 1.7 million man-hours in

13· ·their facility.· We are also a VPP Star Certified company.

14· ·Our fabrication shop in Southern California has achieved

15· ·that certification.· So I think the reason why I say these

16· ·things is I think it establishes my comments relative to

17· ·Valero a little bit unique.

18· · · · · · I personally, and my employees, work in all of

19· ·the major Bay Area refineries, as well as throughout the

20· ·state.· So I have a unique viewpoint on Valero, the way

21· ·they run their business, the people that are behind the

22· ·Valero corporate entity, and especially the people here in

23· ·Benicia.

24· · · · · · I'm a local resident.· I've lived in Martinez,

25· ·Concord, Clayton, personally worked in the petrochemical
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·1· ·industry for 23 years, both hands-on and as a manager and

·2· ·a leader.

·3· · · · · · We're a union contractor, so all of the hours

·4· ·that we perform for Valero are local union hours.· My

·5· ·local labor partners have also spoke tonight, and they're

·6· ·here and we're in support of the project.· If the project

·7· ·gets built, which I anticipate it will, we'll be the

·8· ·contractor performing the lion's share of those man-hours.

·9· · · · · · So, really, I represent the 120 people who would

10· ·be working on this project.· It is significant.· That's a

11· ·significant number of jobs.· There's probably 38 people in

12· ·this room right now.· So we're talking about 120 people,

13· ·who, many of them may not be working right now and we can

14· ·put them to work on this project.· It's significant.· It's

15· ·significant to our company, local business.· Centered in

16· ·Pittsburgh, that's our corporate headquarters.· It's a

17· ·very significant project.· And a lot of the significant

18· ·projects in the area, honestly, are being held up by

19· ·processes like this, which are good and healthy processes,

20· ·but this project, in particular, I think, is ready to move

21· ·forward.

22· · · · · · Specifically, what I'd also like to comment on,

23· ·is I can tell you firsthand, Valero has the highest

24· ·concerns for safety of their employees, their construction

25· ·workers, and the community, and the quality and
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·1· ·reliability of the refinery.

·2· · · · · · Valero has shown that in how open and transparent

·3· ·they've been with this public process.· There have been

·4· ·several meetings.· I've been to most all of them.· It is

·5· ·very easy to find this information.· The Draft EIR is

·6· ·clear.· It is professionally assembled and it is complete.

·7· · · · · · So I would urge you to do what's best, first off,

·8· ·by supporting the project.· Thank you.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · ·MR. LAZORIK:· Good evening.· My name is John Lazorik.

11· ·My wife and I have lived in Benicia for 25 years, where we

12· ·raised our two children, and I share your desire to ensure

13· ·that Benicia remains the safe, clean and healthy community

14· ·that we all enjoy.

15· · · · · · I hold a Master's degree in environmental

16· ·management and have worked in the environmental field for

17· ·over 27 years; the last 10 years as an environmental

18· ·engineer at Valero.· I understand the risks associated

19· ·with the handling and transport of flammable materials,

20· ·but I also know the regulations, procedures and resources

21· ·that are in place to minimize those risks, and to respond

22· ·to them in the unlikely event of an environmental

23· ·incident.

24· · · · · · My wife and I choose Benicia as our home, as many

25· ·other Valero employees.· Like you and your families, we
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·1· ·all breathe this air, we drink the water, we fish and

·2· ·recreate in and around the Bay.· We are deeply vested in

·3· ·this community.

·4· · · · · · This Crude-By-Rail Project is a critical step in

·5· ·Valero remaining strong and viable in this extremely

·6· ·competitive and challenging California energy market.

·7· · · · · · The health of the City and its industrial

·8· ·constituents are very closely linked.· As Benicians who

·9· ·truly care about the overall health of our town, focus

10· ·should not be solely on preventing this project from

11· ·proceeding; rather, we should be working together to

12· ·identify the real facts associated with the project and

13· ·determine the appropriate mitigative measures necessary to

14· ·protect our environment.

15· · · · · · This EIR was a massive undertaking by the City

16· ·and its consultants, to pull together the subject matter

17· ·as experts from multiple disciplines.· It is time to

18· ·replace fear, drama and inaccurate speculation with facts

19· ·that are represented in this document, and basing

20· ·decisions on facts.· One can clearly arrive at the

21· ·conclusion that the Crude-By-Rail Project has both direct

22· ·and indirect benefits to Benicia, benefits that outweigh

23· ·the risks.

24· · · · · · It is important to understand that any of the

25· ·North American crude oils potentially made more readily
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·1· ·available by this project, fall squarely within the

·2· ·spectrum of hazardous materials routinely moving through

·3· ·Benicia today.· It is neither the least hazardous nor the

·4· ·is it the most hazardous.· The fact is, all hazardous

·5· ·materials transported in and out of our town, must be

·6· ·managed and transported with great care.· And history has

·7· ·shown that this can be accomplished without incident.

·8· · · · · · As a Benicia resident, it is important for me to

·9· ·know that a project such as Crude-By-Rail will not

10· ·jeopardize the safety of my family or cause harm to this

11· ·precious environment we all enjoy.

12· · · · · · With that said, I fully support this project and

13· ·I'm confident that Valero, Union Pacific and all key

14· ·stakeholders will implement this project with great care

15· ·and the appropriate level of safeguards.

16· · · · · · Thank you.

17· · · ·COMMISSIONER DEAN:· Thank you.

18· · · ·MR. PARTCH:· Good evening, I'll be brief.· My name is

19· ·Greg Partch.· I'm the business manager of Plumbers and

20· ·Steamfitters, Local 343, located in Vallejo, California.

21· · · · · · I represent over 500 working families.· As has

22· ·already been stated, the Crude-By-Rail Project will allow

23· ·the refinery to continue to invest in the community and

24· ·provide long-term tax revenue.· The project will create 20

25· ·full-time jobs, good-paying jobs, and over a 120
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·1· ·skilled-craftsman jobs during construction.· Benicia

·2· ·Valero refinery is one of the safest refineries in the

·3· ·nation and I stand in support of the project.· Thank you.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Good evening.

·6· · · ·MS. GRAY:· My name is Theresa Gray.· I'm a Benicia

·7· ·resident.· In fact, I live very close to the Valero

·8· ·refinery, up in the Hillcrest area.

·9· · · · · · It's very easy to point a finger at Big Oil.

10· ·Well, if I can, I'd like to give you a face.· I work at

11· ·the Valero refinery.· I don't have a day job.· I don't

12· ·have a desk job.· I'm a field operator.· That means I'm

13· ·out there every day working on the equipment, running the

14· ·plant, ensuring the safety of myself, my coworkers and the

15· ·community around me.

16· · · · · · I'm a taxpayer.· I'm a homeowner.· I live in this

17· ·community.· I work in this community.· I shop in this

18· ·community.· I support this community.

19· · · · · · I'd like to say firsthand that Valero is

20· ·committed to safety and the community.

21· · · · · · Valero Benicia is the only refinery in Northern

22· ·California to be a Cal/OSHA certified VPP Star site.· What

23· ·does it mean to be a Star site?· A Star site goes above

24· ·and beyond the very minimum requirements to comply with

25· ·Cal/OSHA laws.· Above and beyond.· VPP Star sites are
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·1· ·inspected by Cal/OSHA, and its employees are interviewed

·2· ·to make sure that what we say we do is what we actually do

·3· ·and practice.· Very few employers willingly invite any

·4· ·government agency, let alone Cal/OSHA, into their work

·5· ·site.· They don't throw the doors open and say, "Come in.

·6· ·See what we do.· Talk to our employees and make sure that

·7· ·what we're telling you we do, is what we do."· And yet

·8· ·Valero has done that repeatedly.· We have been Star site

·9· ·certified.· We've been recertified twice.

10· · · · · · This kind of recognition is only possible when

11· ·you have cooperation between the management and the

12· ·employees on the site, and a true commitment to safety.

13· ·This commitment to safety extends to every employee in the

14· ·plant, every contractor who works for us, and our

15· ·community around us.

16· · · · · · My job at a Big Oil company, I have served

17· ·Thanksgiving dinner to people who might have gone hungry

18· ·otherwise.· My work group provides backpacks to local

19· ·children who might go without, because education to

20· ·everyone being successful is very important to us.· My

21· ·work group every Christmas adopts a family.· We don't give

22· ·toys.· We're talking about basic necessities:· Coats,

23· ·jackets, gift certificates for food.

24· · · · · · We like to think we're giving these families

25· ·hope, because when we work together, our environment, our
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·1· ·community, everything is better around us.· We don't do

·2· ·these things because we have to.· Valero doesn't make us

·3· ·do this.· We do this because Valero truly encourages and

·4· ·supports the belief in supporting the health of our

·5· ·community around us.

·6· · · · · · I'm here tonight to voice my support for the

·7· ·Benicia Crude-By-Rail Project.· The Crude-By-Rail Project

·8· ·is a business decision.· After all, the refinery is a

·9· ·business.· So let's put emotion aside for a minute and

10· ·talk about business.

11· · · · · · Valero is an important member of the Benicia

12· ·community.· We provide about 25 percent of Benicia's

13· ·general fund.· Crude-By-Rail doesn't change how the

14· ·refinery is operated.· It simply makes a business decision

15· ·to keep the refinery competitive and viable.

16· ·Environmental laws and regulations in the U.S.,

17· ·particularly in California, are very strict and they're

18· ·strongly enforced.· A project like this brings regulation

19· ·for the beginning of the supply chain to the final

20· ·product.

21· · · · · · In the end, that can only have a positive impact

22· ·on the environment and protecting it.· The Draft EIR finds

23· ·this project will have a positive impact on our community.

24· ·Crude-By-Rail represents jobs in our community, investment

25· ·in our community, and economic stability in our community.
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·1· · · · · · I ask you to support this project.· Thank you.

·2· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·3· · · · · · Next speaker.

·4· · · ·MR. GRAY:· Hello.· Thank you for the opportunity to

·5· ·speak.· My name is Art Gray.· That was my wife that spoke

·6· ·to you just a few minutes ago.· Thank you for sticking

·7· ·with us, there's only a couple of us left.· Try to hang

·8· ·with me here; I'll be brief.

·9· · · · · · Both my wife and I are proud residents of the

10· ·city of Benicia, employees of the Refinery, as you know.

11· ·I've been an employee there for over 23 years.· I'm a

12· ·supervisor on the shift and I'm a long-time member of the

13· ·Refinery Fire Department.

14· · · · · · Many of us employed by the refinery live here in

15· ·the city and in the surrounding areas.· Many of us were on

16· ·shift last City Planning meeting and were unable to

17· ·attend.· I'm unable to attend your next meeting, so that's

18· ·why I'm speaking tonight.· Thank you.

19· · · · · · However, almost every employee on the plant with

20· ·me that night watched closely the proceedings that you

21· ·guys had here.· As a matter of fact, probably the only

22· ·people that are watching on TV are probably the refinery

23· ·workers that are on shift tonight.

24· · · · · · Hey, guys.· How you doing?

25· · · · · · I would like to speak to you and say that around
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·1· ·town you may not know that we are always employed by the

·2· ·refinery because we're in regular clothes, but you see us

·3· ·working in our yards, picking up groceries at Safeway and

·4· ·Raley's, dropping off our kids at school or daycare.

·5· ·During the holidays we stand with you watching the

·6· ·tree-lighting ceremony, the torch-light parade, and we sit

·7· ·on blankets with you on the green watching fireworks on

·8· ·the 4th of July.· We eat with you down on 1st Street at

·9· ·Matsuri because they have the best sushi in town; we shop

10· ·with you at the Farmer's Market, and we may drink coffee

11· ·or relax with a book with you at Rrags or at Starbucks.

12· · · · · · This is our town, and we are members of the

13· ·community.

14· · · · · · The DEIR tells you about the refinery, tells you

15· ·many things that you may have already heard about, the

16· ·many contributions that the refinery gives to the City.

17· ·But I'd like to focus a little bit more on the

18· ·contributions by the Valero employees.

19· · · · · · We speak about the $13 million that have been

20· ·donated to nonprofits.· Well, half of that has been

21· ·donated by the actual employees of the refinery.· Valero

22· ·matches every dollar that we contribute with another

23· ·dollar.· That's one of the reasons why we contribute

24· ·through the refinery.

25· · · · · · Many of our workers do volunteer hours and have
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·1· ·worked for the community.· These hours are worked in

·2· ·places like the Solano Food Bank, at Loma Vista Farm,

·3· ·Adopt a Family, which brings presents to families that

·4· ·cannot afford them during the holidays.· And even on East

·5· ·2nd Street, collecting trash to keep the city clean.· Many

·6· ·of those families have delivered gifts during the

·7· ·holidays.· We send one of the refinery fire apparatus out

·8· ·with guys dressed in Santa clothes and elf outfits to

·9· ·deliver some of those gifts to the people that really

10· ·desperately need them.

11· · · · · · The DEIR talks about emergency response.· Perhaps

12· ·you don't know what the refinery has done in the past.

13· ·Long-time residents realize what we've done.· Many times

14· ·when there's a large fire, grass fire, we respond with our

15· ·grass rigs.· We have three of them.· And we provide mutual

16· ·aid to the City.

17· · · · · · Many of the large grass fires, we've helped put

18· ·out.

19· · · · · · Vallejo and Suisun Fire Departments assist as

20· ·well, but we all try to keep your home safe.· We have

21· ·helped Benicia put out large fires, as well, including the

22· ·old Big O Tire store fire a few years back, as well as

23· ·many years ago when we had huge flooding in the '90s, back

24· ·when we used to get rain, and the town was flooded out and

25· ·we sent our big pumper down there to help pump out the
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·1· ·downtown City of Benicia.

·2· · · · · · I remember that night being brought in by the

·3· ·Benicia Yacht Club who invited us in to feed us, showing

·4· ·their appreciation after we did 16 hours in the public.

·5· · · · · · While it's very easy to sit back and label Big

·6· ·Oil as a "villain," and imagine big executives sitting in

·7· ·even bigger chairs, I'm here to try to make you realize

·8· ·that the refinery is made up of people like me, people who

·9· ·are your neighbors and members of the community.· We too

10· ·care about the environment and we too care about public

11· ·safety.· My front door is only about 150 yards from the

12· ·refinery fence line, and if I thought the project was

13· ·unsafe, I wouldn't be here tonight supporting it.

14· · · · · · The Project simply allows the refinery to use

15· ·domestic oil.· It allows us to compete with new overseas

16· ·refineries that have recently been built that do not have

17· ·the same environmental compliance regulations that we have

18· ·here in California and the United States; environmental

19· ·rules that are extensive and difficult to comply with, but

20· ·which allow us to live in a community that is safe and

21· ·clean.

22· · · · · · Not being able to compete could force Valero out

23· ·of the California market, which many in this room would

24· ·like, but which may not be the best for the people in this

25· ·room that actually live here.
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·1· · · · · · This project represents tax revenue, economic

·2· ·stability, investment in our community, and much, much

·3· ·more.

·4· · · · · · As you decide how to vote on this project, I ask

·5· ·that you not get lost in the confusion and only look at

·6· ·the facts.

·7· · · · · · The Draft EIR is a comprehensive analysis of this

·8· ·project, defines that this project will have a positive

·9· ·impact on our community.· Valero is a large part of what

10· ·makes Benicia a great place to live, and I ask that you

11· ·allow us to continue our efforts to remain a strong member

12· ·of this community.· Thank you.

13· · · ·COMMISSIONER DEAN:· Thank you.

14· · · · · · Hi.· Good evening.

15· · · ·MS. JAMES:· Good evening.· Thank you.· My name is Dora

16· ·James, and I'm a transplanted Californian and living in

17· ·Texas.

18· · · · · · I went to school in Southern California and

19· ·studied industrial hygiene at UCLA.· The rival school, my

20· ·rival alma mater, is here at UC Berkeley.· And the reason

21· ·I left California is there wasn't an opportunity for me.

22· · · · · · In the field of industrial hygiene, we look at

23· ·the workplace.· They call it a science and an art.· The

24· ·science part I always feel is easy, because you can

25· ·anticipate, recognize, evaluate and control -- and now
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·1· ·manage -- chemical and physical agents in the workplace.

·2· · · · · · And the EIR is designed to give you a picture of

·3· ·the anticipation and the management of potential hazards.

·4· · · · · · What I find is a lot of people are concerned

·5· ·about the communication piece, and that's the art.· The

·6· ·art of communicating the hazards and having people

·7· ·understand that risk can be managed.· And depending on how

·8· ·many tools that you have, you can do that successfully.

·9· ·You're never going to get away with having something be a

10· ·hundred percent safe.· But you are going to have success

11· ·in minimizing as many risks as possible.

12· · · · · · One of the things that I found is that your local

13· ·emergency planning commissions and your mutual aid

14· ·agreements, along with departments like Homeland Security,

15· ·can help drill and bring agencies together to find out

16· ·what their capabilities are, and they do that through

17· ·tabletops and through actual drills, and I feel that

18· ·that's something that the community needs to understand,

19· ·if you're going to be moving forward in this direction,

20· ·that you're going to be looking at all those risks.

21· · · · · · So with that, I would like to say, I've been to

22· ·the Middle East, and I've seen that environment, and what

23· ·everybody here discusses about opportunities for people

24· ·who want to have jobs and a future.· It's a big sacrifice

25· ·to go to the Middle East and to work there.· And domestic

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 8-14-14 Transcript of Audio from DVD

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 189

G1-127
cont.

·1· ·oil is probably the best opportunity to help young people

·2· ·today.· Thank you.

·3· · · ·COMMISSIONER DEAN:· Thank you.

·4· · · · · · Hi.· Next speaker.

·5· · · ·MR. CASTELLBLANCH:· All the speakers have been taking

·6· ·five minutes, and I thought that one would.

·7· · · · · · My name is Ramon Castellblanch.· I want to thank

·8· ·you very much for sitting through this hearing.· I

·9· ·appreciate how many hours it's been and how long, you

10· ·know, you've been listening to people, maybe hearing a lot

11· ·of the same points.

12· · · · · · The point I heard made quite a bit when I was

13· ·listening to the show on TV a little while ago is what a

14· ·good citizen Valero is and that we can trust Valero to do

15· ·the right thing, that they have, you know, a great record

16· ·for that kind of behavior.

17· · · · · · So I just quickly went online.· I went to the

18· ·Project on Government Oversight, which is the organization

19· ·that 30 years ago found the $400 hammer that the Army is

20· ·paying for -- I don't know if you remember that.· But they

21· ·look into entities that are getting government money and

22· ·see what they're doing.

23· · · · · · They looked at Valero over a 10-year period, and

24· ·they found 28 violations across the country of

25· ·environmental laws, water laws, air laws, health and
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·1· ·safety laws, across the United States.· And some of them

·2· ·were exceptionally large.· There was a finding in 2005,

·3· ·Valero had to pay $5.5 million in penalty to the EPA for

·4· ·air pollution violations.· At that point, that was the

·5· ·largest settlement the EPA had gotten from the refinery

·6· ·industry up until that date.· They were the worst actor in

·7· ·the refining industry as it went back in '05.

·8· · · · · · I was flipping through Texas, Delaware, New

·9· ·Jersey, all these states where Valero has paid fines and

10· ·violated the law, and then of course I get Benicia.· Oh,

11· ·my God, us too.· This town.· Yes.· In 2008, 2009, 23

12· ·violations of air quality laws that Valero was found

13· ·guilty of and had to pay civil penalties for.

14· · · · · · So it seems to me that this may not be a good

15· ·actor after all.· This may be the kind of company, that as

16· ·a business model, breaks the law, gets caught, as long as

17· ·the penalties aren't any worse than the profits they made

18· ·breaking the law:· Recycle, break law again.· I think that

19· ·this company is probably a scofflaw and scofflaw is their

20· ·model for doing business.

21· · · · · · And I think that the EIR should account for that,

22· ·that not only is this company unlikely to follow any

23· ·voluntary guidelines -- which I heard earlier tonight,

24· ·that this company is going to follow voluntary guidelines,

25· ·because they're such good people -- I don't think it's
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·1· ·their practice to even follow the law routinely.

·2· · · · · · So I think that if you're going to fix the DEIR,

·3· ·one thing you need to do is account for a corporation that

·4· ·routinely breaks the law.· Thank you.

·5· · · ·COMMISSIONER DEAN:· Thank you.

·6· · · · · · Hi.· Good evening.

·7· · · ·MR. OVERMAN:· Good morning.

·8· · · ·COMMISSIONER DEAN:· Well said.

·9· · · ·MR. OVERMAN:· My name is Glenn Overman.· I've been a

10· ·resident of Solano County for over 48 years, resident and

11· ·native Californian, and I do work at Valero refinery.· I

12· ·just -- all the points have been made.· I'm not going to

13· ·reiterate those.· I'm just going to say it's right there

14· ·in the Draft EIR.· Please read that.· Those are the facts.

15· ·Thank you very much.

16· · · ·COMMISSIONER DEAN:· I'm sorry.· I didn't get your

17· ·name, sir.

18· · · ·MR. OVERMAN:· Glenn Overman.

19· · · ·COMMISSIONER DEAN:· Thank you.

20· · · · · · Okay.· Any other speakers?· Looking for anybody

21· ·else who would like to speak tonight.· We do intend to

22· ·continue this meeting to our next regularly scheduled

23· ·Planning Commission meeting in September.

24· · · ·MS. WELLMAN:· Yes, but can you do a motion, please.

25· · · ·COMMISSIONER DEAN:· Yes.· We're getting there.
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·1· · · ·COMMISSIONER SMITH:· I move that we continue the

·2· ·public hearing to our next regularly scheduled meeting,

·3· ·September 11th.

·4· · · ·COMMISSIONER DEAN:· And a second by Commissioner

·5· ·Young.

·6· · · · · · Okay.· And then call the roll.

·7· · · ·UNIDENTIFIED SPEAKER:· Cohen-Grossman.

·8· · · ·MS. COHEN-GROSSMAN:· Yes.

·9· · · ·UNIDENTIFIED SPEAKER:· Oakes?

10· · · · · · Smith?

11· · · · · · Sprague?

12· · · · · · Young?

13· · · · · · Chair Dean?

14· · · ·COMMISSIONER DEAN:· Yes.

15· · · · · · Okay.· So that ends this item for the evening.· I

16· ·imagine I'll see most of you in September.· Thank you.

17

18· ·(End of DVD audio transcription of the Planning Commission

19· ·Meeting for the City of Benicia, on August 14, 2014.)
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·1· ·STATE OF CALIFORNIA· · )

·2· · · · · · · · · · · · · )· ·ss.

·3· ·COUNTY OF ORANGE· · · ·)

·4

·5· · · · · · · · · · ·REPORTER'S CERTIFICATE

·6

·7· · · · · · I, Valerie E. Rasmussen, CSR No. 8900, do hereby

·8· ·certify:

·9· · · · · · That the foregoing transcript was reported

10· ·stenographically and transcribed by listening to the audio

11· ·of a DVD of the Planning Commission Meeting for the City

12· ·of Benicia on August 14, 2014, through instruction by John

13· ·J. Flynn of Nossaman, LLP.

14· · · · · · That to the best of my ability, the transcript is

15· ·a true and correct transcription of the DVD.

16· · · · · · I further certify that I am neither counsel for

17· ·nor related to any party to said action nor in anywise

18· ·interested in the outcome thereof.

19· · · · · · IN WITNESS WHEREOF, I have subscribed my name

20· ·this 16th day of September 2014.

21
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2. Responses to Comments on the Draft EIR 

2.9 Response to Oral Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.9.2 August 14, 2014 Planning Commission Meeting 
Comments 

G1-1 [Bardet] The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

As discussed on Revised DEIR p. 2-8, unit trains would consist of 50 or up to 100 tank 
cars transported by two locomotives and two buffer cars or four locomotives and two 
buffer cars, respectively. 

Preemption is discussed further in Revised DEIR Appendix G, Preemption of CEQA by 
the ICCTA. 

G1-2 [Bardet] See Response G1-1. 

G1-3 [Bardet] As noted on DEIR p. 2-21, loaded tank cars would be transported directly to 
the Refinery for unloading. 

G1-4 [Ruszel] This comment does not address any specific concern or issue related to the 
adequacy of the DEIR. The comment is acknowledged.  

The commenter’s presentation of a video of a train crossing and vehicles queued on the 
I-680 northbound off-ramp back from Bayshore Road is acknowledged. However, the 
evidence of what the commenter claims happened (i.e., car backed up onto I-680) was 
not presented at the hearing. What the commenter showed was a still photo looking 
from the west side across the freeway at a point approximately 400 feet upstream from 
the Gore Point (the point where the exit lane separates from the mainline of the 
freeway). It is not clear what the still photo is showing, but it does not show that cars 
are backed up from the off-ramp onto the two mainline lanes of the freeway, and it does 
not show a car barely out of the traffic lanes, trying to get into the off-ramp.  
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G1-5 [Dial] The commenter cites research conducted by ERC regarding the safety of various 
methods of transporting crude oil. The comment is acknowledged. 

G1-6 [Dial] Although federal regulations do not currently require stabilization, the North 
Dakota Industrial Commission approved Order No. 25417 on December 9, 2014. This 
order “requires all oil producers in North Dakota install and utilize oil-conditioning 
equipment to significantly reduce the vapor pressure of all Bakken crude oil beginning 
April 1, 2015” (NDIC, 2015).1 

G1-7 [Dial] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-8 [Elias] See Responses D59-1 and D59-2. 

G1-9 [Elias] The commenter expresses concern for future unknown hazards. The comment is 
acknowledged. 

G1-10 [Elias] The commenter expresses opinions regarding the Project and Valero. The 
comment is acknowledged. 

G1-11 [Elias] See Response A4-6 regarding Valero’s enforceable commitment to use CPC-
1232 tank cars.  

G1-12 [Cross] The commenter’s support for the Project is acknowledged. 

G1-13 [Stierwalt] The commenter states the DEIR is inadequate, but does not list specific 
concerns with the analysis. The comment is acknowledged. 

G1-14 [Stierwalt] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

G1-15 [Stierwalt] The City issued a Revised DEIR in response this and similar requests that 
the geographic scope of review be expanded. As explained in Revised DEIR 

                                                      
1  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

G1-16 [Stierwalt] The commenter cites an article from the Wall Street Journal regarding the 
potential explosive energy of a tank car. The comment is acknowledged. 

G1-17 [Reinerton] The number of trains that Valero could bring into the Refinery is limited to 
two 50-car trains per day for two reasons: 1) the proposed crude oil unloading rack 
would be able to offload oil from a maximum of 50 tank cars at once, and 2) the 
process of unloading 50 tank cars and preparing a train of empty tank cars for the return 
trip would take approximately 12 hours. Therefore, only two 50-car trains could be 
unloaded per day under the Project. As noted on p. 3-2 of the DEIR and p. 2-20 of the 
Revised DEIR, the Refinery’s crude oil processing rate is limited to an annual average 
per day (and a daily maximum) by its BAAQMD operating permit. The Project does 
not propose any changes to these limits. The only change to the Refinery’s existing air 
permit would be to limit ROG emissions from crude offloading, and would include a 
throughput limit on the offloading rack. Therefore, any Project-related delivery of 
crude oil by train would be offset by a corresponding decrease in crude delivered by 
marine vessel. 25,550,000 barrels is the maximum amount of crude oil that could be 
delivered to the Refinery by train in a year, thus, this represents the maximum amount 
of crude oil delivered by marine vessel that could be displaced by Project-related train 
delivery. 

See Response A4-6 regarding Valero’s enforceable commitment to use CPC-1232 tank 
cars. 

G1-18 [Reinerton] UPRR would be responsible for any necessary rail transport-related 
cleanup costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
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have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

G1-19 [Reinerton] In response to this and similar comments, the City issued a Revised DEIR 
that refines and updates the prior analysis to consider areas uprail from those 
considered in the DEIR and to provide a quantitative risk analysis of the Project. See 
Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and Revised 
DEIR Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

G1-20 [Reinerton] See Response G7-3. 
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G1-21 [Walsh-Hill] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-22 [Straw] In response to this and similar comments, the City issued a Revised DEIR that 
refines and updates the prior analysis to consider areas uprail from those considered in 
the DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

G1-23 [Straw] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars. 
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G1-24 [Straw] As discussed on p. 2-92 of the Revised DEIR, most of the main line routes 
between the Refinery and the state line that would be used by the Project have been 
upgraded to include PTC by UPRR. Only a portion of the Feather Canyon route 
(described in the Revised DEIR as the “Nevada to Roseville—northern” route) has not 
been fully upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension 
of compliance with PTC implementation was extended to December 31, 2018.2 

G1-25 [Thielvoldt] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-26 [Jacobs] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-27 [Rubenstein] Economic considerations of the Project, including the number of jobs 
created by the Project, is not an issue under purview of CEQA. 

G1-28 [Holthuis] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-29 [Leimone] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-30 [Forthuber] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-31 [Bethards] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-32 [Toth-Smith] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars. 

G1-33 [Toth-Smith] The City issued a Revised DEIR in response this and similar requests that 
the geographic scope of review be expanded. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 

                                                      
2  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

G1-34 [Toth-Smith] The reduction in risk of marine vessel spills under the Project was not 
factored into the quantitative risk assessment provided in the Revised DEIR. 

G1-35 [Rowe-Shields] The commenter concurs with comments made by the previous speaker. 
The comment is acknowledged. 

G1-36 [Shields] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars. 

G1-37 [Shields] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

G1-38 [Prange] The commenter states the DEIR is inadequate because it does not disclose all 
significant impacts or identify all feasible mitigation measures and alternatives. The 
comment is acknowledged. 

G1-39 [Prange] Although the Project would enable Valero access North American crudes that 
are not currently available to the Refinery in volumes comparable to what would be 
possible if the Project were approved, those crudes must be blended to meet a narrow 
range of gravities and sulfur content. This narrow range allows the Refinery to meet its 
permitted emission limits. The Project does not include any changes to the Refinery’s 
processing equipment. Therefore, the Refinery’s emissions would not change.  

G1-40 [Prange] The commenter is incorrect. Transportation emissions are not significant in 
the Bay Area, as noted in Table 4.1-5. Within the Bay Area, total Project emissions 
would decrease for all criteria pollutants. 

G1-41 [Prange] In response to this and similar comments, the City issued a Revised DEIR that 
refines and updates the prior analysis to consider areas uprail from those considered in 
the DEIR and to provide a quantitative risk analysis of the Project. See Revised DEIR 
Section 2.12 regarding Hazards and Hazardous Materials, and Revised DEIR 
Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
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exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

G1-42 [Prange] The DEIR and Revised DEIR evaluated all feasible mitigation measures to 
reduce potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 
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As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) 
or indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail 
operations. For these reasons, mitigation measures to reduce the potential effects of 
train transport on public safety wherever they may occur between the point of origin 
and the Refinery are infeasible. See also UPRR Comments B4-3 and B4-4. 
Accordingly, consistent with CEQA, the City has not proposed or analyzed mitigation 
measures that cannot legally be imposed. 

G1-43 [Prange] See Response G20-5. 

G1-44 [Sensi-Isolani] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars. 

G1-45 [Sensi-Isolani] Details regarding existing and future inspection protocols for rail track, 
braking and mechanical systems of trains, and bridges are discussed on pp. 2-77, 2-79, 
2-82, and 2-92 of the Revised DEIR. In addition, the Federal Railroad Administration 
announced on October 9, 2015 that it will release a Safety Advisory to urge “closer and 
more detailed inspections [of rail track] where defects and flaws are suspected, and 
stronger training for rail inspection vehicle operators” (USDOT, 2015c).3 

G1-46 [Sensi-Isolani] The commenter is correct that the Project’s net emissions increase 
includes reductions from the replacement of marine vessels with locomotives. The 
analysis as conducted is consistent with the approach typically used for CEQA projects. 
An analysis was also conducted that evaluates the Project’s site-specific impacts in 
Benicia, and uprail from the Refinery. As discussed in DEIR Impact 4.1-3, the Project 
would not result in a significant cancer risk, health hazard (chronic or acute), or PM2.5 
concentrations exceeding BAAQMD standards. 

G1-47 [Sensi-Isolani] UPRR would be responsible for any necessary rail transport-related 
cleanup costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 

                                                      
3  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

G1-48 [Sensi-Isolani] The commenter notes that other people feel the same as the commenter 
regarding the Project. The comment is acknowledged. 

G1-49 [Sensi-Isolani] The commenter expresses the opinion that the Project may result in the 
closure of businesses and the corresponding loss of jobs in Benicia. The comment is 
acknowledged. 

G1-50 [Sensi-Isolani] The commenter states that oil refined at Valero may end up being 
exported. The comment is acknowledged. 

G1-51 [Black] The commenter does not support the Project. The comment is acknowledged. 
As explained on p. 11 of Attachment 1 in Revised DEIR Appendix F, the risk estimates 
used in the analysis are conservative, i.e., they may tend to overestimate the risk. The 
railroad derailment rates used in this analysis were calculated based on the data from 
2005 to 2009. Since then, the derailment rate has continued to decline, thus the rates 
calculated using the study interval data (2005-2009) are higher than if the same rates 
were calculated using more recent data. Specifically, the average U.S. railroad 
derailment rate during the study period was 2.5 derailments per million train miles, 
whereas in the subsequent 5-year period the rate was 1.8 derailments per million train 
miles and in 2014 it had dropped to 1.6 derailments per million train miles. These 
reflect reductions of 27% and 36%, respectively. The measure of derailment rate is a 
different metric than the actual volume of crude oil spilled in derailments. As stated on 
p. 14 of this attachment, “In 2008 there were less than 12,000 rail tank car shipments of 
petroleum crude oil in the U.S., whereas in 2014, there were over 512,000. This more 
than 40-fold increase in traffic is the reason that there have been more accidents 
involving this product.” 

G1-52 [Van Landschoot] The commenter does not support the Project. The comment is 
acknowledged. 

G1-53 [Ramos] The commenter states the DEIR is inadequate, but does not list specific 
concerns with the analysis. The comment is acknowledged. 

G1-54 [Ramos] The Project does not directly conflict with any of the policies or strategies in the 
City’s CAP. No aspect of the Project would conflict or impede CAP Strategy IC-4.2, 
which is a non-binding strategy specific to the Refinery that recommends that Valero 
“aggressively pursue increased on-site energy production” potentially including 
photovoltaic solar energy generation or wind power (DEIR, p. 4.4-6). 

G1-55 [Ramos] The commenter’s questions about the adequacy of emergency response 
capacity and planning are beyond the scope of this EIR. As analyzed in Revised DEIR 
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Section 2.12, Impact 4.7-2 now concludes that Project would result in a significant 
unavoidable impact relating to reasonably foreseeable upset and accident conditions 
involving the release of hazardous materials into the environment; the DEIR had 
concluded that this impact would be less than significant. The Revised DEIR also 
identified a new significant unavoidable impact. Impact 4.7-6 concludes that train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to Biological 
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality, 
and that this impact would be significant and unavoidable. 

G1-56 [Ramos] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

G1-57 [Kerridge] Although the Project would enable Valero to access North American crudes 
that are currently unavailable to the Refinery in volumes comparable to what would be 
possible if the Project were approved, those crudes must be blended to meet a narrow 
range of gravities and sulfur content before they can be refined. The Project does not 
include any changes to the Refinery’s processing equipment. Therefore, the Refinery’s 
emissions would not change. 

G1-58 [Kerridge] The City issued a Revised DEIR in response this and similar requests that 
the geographic scope of review be expanded. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  
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G1-59 [Kerridge] In response to this and similar comments, the City issued a Revised DEIR 
that refines and updates the prior analysis to consider areas uprail from those 
considered in the DEIR and to provide a quantitative risk analysis of the Project. See 
Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and Revised 
DEIR Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-
2 now concludes that Project would result in a significant unavoidable impact relating 
to reasonably foreseeable upset and accident conditions involving the release of 
hazardous materials into the environment; the DEIR had concluded that this impact 
would be less than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the 
DEIR) now concludes that operation of the Project would result in a significant and 
unavoidable impact relating to the potential exposure people or structures to significant 
risk, injury, or loss from wildland fires; the DEIR had concluded that this impact would 
be less than significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

G1-60 [Kerridge] The commenter’s questions about the adequacy of emergency response 
capacity and planning are beyond the scope of this EIR. As analyzed in Revised DEIR 
Section 2.12, Impact 4.7-2 now concludes that Project would result in a significant 
unavoidable impact relating to reasonably foreseeable upset and accident conditions 
involving the release of hazardous materials into the environment; the DEIR had 
concluded that this impact would be less than significant. The Revised DEIR also 
identified a new significant unavoidable impact. Impact 4.7-6 concludes that train 
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derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to Biological 
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality, 
and that this impact would be significant and unavoidable. 

G1-61 [Kerridge] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars. 

G1-62 [Kerridge] See Response G25-3. 

G1-63 [Koster] The commenter expresses opinions regarding Valero. The comment is 
acknowledged. 

G1-64 [Koster] The DEIR does not include information on the number or amount of fines that 
have been paid by Valero. That information can be obtained by contacting the 
BAAQMD. 

G1-65 [Norma] The commenter is correct that the Project’s net emissions increase accounts 
for the replacement of marine vessels with locomotives. The analysis is consistent with 
the approach typically used for CEQA projects. An analysis was also conducted that 
evaluates the Project’s site specific impacts in Benicia, and uprail from the Refinery. 
DEIR Impact 4.1-3 finds that the Project would not result in a significant cancer risk, 
health hazard (chronic or acute), or PM2.5 concentrations exceeding BAAQMD 
standards. 

G1-66 [Carroll] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-67 [Golovich] The commenter requests the DEIR be revised and recirculated. The City 
issued a Revised DEIR that refines and updates the prior analysis to consider areas 
uprail from those considered in the DEIR and to provide a quantitative risk analysis of 
the Project. 

The effect on the performance of passenger trains as a result of the Project is discussed 
in Impact 4.11-7 (p. 2-139 et seq.) of the Revised DEIR. The analysis determined that 
the impact would be less than significant. 

As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the state line that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully 
upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.4 

                                                      
4  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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See Response A4-6 regarding Valero’s enforceable commitment to use CPC-1232 tank 
cars. 

G1-68 [Dempsey] In response to this and similar comments, the City issued a Revised DEIR 
that refines and updates the prior analysis to consider areas uprail from those 
considered in the DEIR and to provide a quantitative risk analysis of the Project. 
Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

G1-69 [Dempsey] The City issued a Revised DEIR in response this and similar requests. See 
Revised DEIR Chapter 2, Revisions to the DEIR, which analyzes and summarizes the 
direct, indirect, and cumulative effects of the Project that could occur between the 
Refinery and the State border. For example, Revised DEIR Section 2.12, analyzes 
potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. The 
Revised DEIR findings and analysis would be applicable to Suisun Marsh. 

G1-70 [Dempsey] See Response G30-1. 

G1-71 [Dempsey] The commenter expresses concern for public safety risks of the Project. The 
comment is acknowledged. 

G1-72 [Durfee] As analyzed in Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 
concludes that train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions could result in substantial adverse secondary 
effects, including to water supplies, and that this impact would be significant and 
unavoidable. 
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G1-73 [Durfee] Due to the physical constraints of the unloading rack, Valero would not 
request a Project train be dispatched to the Refinery by UPRR from Roseville unless 
Valero had the capacity to unload the train.  

G1-74 [Durfee] The commenter’s questions about the adequacy of emergency response 
capacity and planning are beyond the scope of this EIR. As analyzed in Revised DEIR 
Section 2.12, Impact 4.7-2 now concludes that Project would result in a significant 
unavoidable impact relating to reasonably foreseeable upset and accident conditions 
involving the release of hazardous materials into the environment; the DEIR had 
concluded that this impact would be less than significant. The Revised DEIR also 
identified a new significant unavoidable impact. Impact 4.7-6 concludes that train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to Biological 
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality, 
and that this impact would be significant and unavoidable. 

G1-75 [Durfee] The commenter does not support the Project. The comment is acknowledged. 

G1-76 [Kirchoffer] In response to this and similar comments, the City issued a Revised DEIR 
that refines and updates the prior analysis to consider areas uprail from those 
considered in the DEIR and to provide a quantitative risk analysis of the Project. See 
Revised DEIR Section 2.12 regarding Hazards and Hazardous Materials, and Revised 
DEIR Appendix F. In shifting from a qualitative analysis to a quantitative one, the City 
exercised it discretion in determining an appropriate standard of significance by 
choosing to use public safety thresholds that were adopted by Santa Barbara County in 
August 1999 and that since have been used by several other State and local agencies. 
This change in the approach to analysis relative to the DEIR is explained in Revised 
DEIR Section 2.12.3.1.  

The report provided in DEIR Appendix F was revised, updated, and clarified to 
evaluate risk associated with an upset or accident condition between the Refinery and 
the State border via each of the three most likely routes. This updated risk information 
was further considered as part of the quantitative risk analysis of the Project Revised 
DEIR Appendix F (the updated risk report is an exhibit to the quantitative risk 
analysis). The presence of the communities, cities, and counties along these routes was 
considered regardless of whether the specific places are called out by name.  

Implementation of this change in approach resulted in a revision to two significance 
determinations in the Revised DEIR (Revised DEIR Section 2.12.6). First, Impact 4.7-2 
now concludes that Project would result in a significant unavoidable impact relating to 
reasonably foreseeable upset and accident conditions involving the release of hazardous 
materials into the environment; the DEIR had concluded that this impact would be less 
than significant. Second, Impact 4.7-9 (identified as Impact 4.7-8 in the DEIR) now 
concludes that operation of the Project would result in a significant and unavoidable 
impact relating to the potential exposure people or structures to significant risk, injury, 
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or loss from wildland fires; the DEIR had concluded that this impact would be less than 
significant.  

Implementation of this change in approach also resulted in the identification of a new 
significant unavoidable impact. As analyzed in Revised DEIR Section 2.12.6, the 
evaluation of Impact 4.7-6 concludes that train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions could result in substantial 
adverse secondary effects, including to Biological Resources, Cultural Resources, 
Geology and Soils, and Hydrology and Water Quality, and that this impact would be 
significant and unavoidable. 

G1-77 [Szloboda] In response to this and similar comments, the report provided in DEIR 
Appendix F was revised, updated, and clarified to evaluate risk associated with an 
upset or accident condition between the Refinery and the State border via each of the 
three most likely routes. This updated risk information was further considered as part of 
the quantitative risk analysis of the Project Revised DEIR Appendix F (the updated risk 
report is an exhibit to the quantitative risk analysis). The presence of the communities, 
cities, and counties along these routes was considered regardless of whether the 
specific places are called out by name. As indicated in Revised DEIR Section 2.12 
(which analyzes potential impacts relating to hazards and hazardous materials, 
including train derailments and unloading accidents that lead to hazardous materials 
spills, fires, and explosions) the consequences of a spill, upset, or accident could be 
significant regardless of how likely it is to occur. 

G1-78 [Szloboda] The GHG estimates for the Project do not include the increase in GHG 
emissions from extracting crude oil in North American nor the decrease in GHG 
emissions from not extracting crude oil overseas. The GHG analysis evaluates the 
direct emissions of transportation crude oil to the Refinery for processing.  

G1-79 [Szloboda] The commenter’s questions about the adequacy of emergency response 
capacity and planning are beyond the scope of this EIR. As analyzed in Revised DEIR 
Section 2.12, Impact 4.7-2 now concludes that Project would result in a significant 
unavoidable impact relating to reasonably foreseeable upset and accident conditions 
involving the release of hazardous materials into the environment; the DEIR had 
concluded that this impact would be less than significant. The Revised DEIR also 
identified a new significant unavoidable impact. Impact 4.7-6 concludes that train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions could result in substantial adverse secondary effects, including to Biological 
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality, 
and that this impact would be significant and unavoidable. 

G1-80 [Szloboda] The City issued a Revised DEIR in response this and similar requests that 
the geographic scope of review be expanded. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
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Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

G1-81 [Szloboda] The commenter expresses an opinion about the Project. The comment is 
acknowledged. 

G1-82 [Soto] The City issued a Revised DEIR that refines and updates the prior analysis to 
consider areas uprail from those considered in the DEIR and to provide a quantitative 
risk analysis of the Project. 

G1-83 [Soto] The commenter expresses concern regarding the transport of crude oil by rail. 
The comment is acknowledged. 

G1-84 [Soto] The commenter expresses an opinion regarding electrification of the port and 
solar energy use. The comment is acknowledged. 

G1-85 [Soto] See Revised DEIR Section 2.17.4, which analyzes the potential for incremental, 
Project-specific impacts to combine with the incremental impacts of past, present, and 
reasonably foreseeable future projects to cause or contribute to a significant cumulative 
effect. See, for example, Revised DEIR Section 2.17.4.3.7, regarding potential 
cumulative effects associated with hazards and hazardous materials. Following 
consideration of the incremental impacts of other crude by rail projects and based on 
results of the quantitative risk assessment conducted for the Project (see Revised DEIR 
Appendix F), it was determined that impacts would be cumulatively significant.  

G1-86 [Soto] No change to existing Refinery process equipment or Refinery process 
operations are proposed, other than operation of the proposed components. Therefore, 
the Refinery’s water use would not change as compared to baseline conditions with 
implementation of the Project. 

G1-87 [Soto] This commenter does not specifically refer to the DEIR, but instead states that 
the BAAQMD cannot be trusted. 

G1-88 [Soto] The commenter states the City should adopt an industrial safety ordinance. The 
comment is acknowledged. 
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G1-89 [Mathews] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-90 [Sanitz] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-91 [Daum] The commenter discusses his experience investigating recent crude by rail 
accidents and the properties of Valero’s tank cars to be used by the Project. The 
comment is acknowledged. 

G1-92 [Cawood] The commenter expresses concern for the Project. The comment is 
acknowledged. 

G1-93 [Welch] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-94 [Labar] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-95 [DiCaro] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-96 [Smith] The City issued a Revised DEIR that refines and updates the prior analysis to 
consider areas uprail from those considered in the DEIR and to provide a quantitative 
risk analysis of the Project. 

G1-97 [Miller] Assuming this alternative is feasible, it does not appear that it would eliminate 
the significant and unavoidable Project impacts. 

G1-98 [Cross] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-99 [Fry] The commenter expresses support for the Project. The comment is acknowledged. 

G1-100 [Powell] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-101 [Preciado] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-102 [Snider] The commenter expresses support for Alternative 3. The comment is 
acknowledged. 

G1-103 [Snider] The City issued a Revised DEIR in response this and similar requests that the 
geographic scope of review be expanded. As explained in Revised DEIR Section 2.5.1, 
the City supplemented the DEIR’s environmental analysis to consider the potential 
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effects of the Project regardless of whether they could occur within the Refinery 
boundary, between the Refinery and the Roseville Yard, between the Roseville Yard 
and the State border, via a southern route within California, or beyond the State line to 
the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, Revisions to 
the DEIR, analyzes and summarizes the direct, indirect, and cumulative effects of the 
Project that could occur between the Refinery and the State border. For example, 
Revised DEIR Section 2.12, analyzes potential impacts relating to hazards and 
hazardous materials, including train derailments and unloading accidents that lead to 
hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality. 

G1-104 [Snider] The commenter states that no decision on the Project should be made until 
new Federal regulations are issued. New regulations were issued by the U.S. 
Department of Transportation in May 2015. See pp. 2-79 through 2-81 of the Revised 
DEIR. 

G1-105 [Rikkelman] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-106 [Fullington] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-107 [Daspota] The commenter expresses an opinion regarding the oil industry and 
alternative energy. The comment is acknowledged. 

G1-108 [Broadwater] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-109 [Flynn] The commenter discusses preemption and its applicability to the Project. The 
comment is acknowledged. 

G1-110 [Alfatesh] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-111 [Price] The commenter does not support the Project. The comment is acknowledged. 

G1-112 [Yarbrough] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-113 [Coleman] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-114 [Sgambati] The commenter expresses support for the Project. The comment is 
acknowledged. 
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G1-115 [Russell] The Project as proposed by Valero does not include an offloading rack 
suggested by the commenter; therefore, the DEIR does not analyze potential impacts 
from this speculative facility. 

G1-116 [Wilburn] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-117 [Bolds] The commenter discusses features of the tank car type Valero proposes to use 
for the Project. The comment is acknowledged. 

G1-118 [Muehlauer] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-119 [Wicklow] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-120 [Cuffel] The commenter discusses the air quality analysis in the DEIR and preemption. 
The comment is acknowledged. 

G1-121 [Cuffel] The commenter discusses the tank car type Valero proposed to use for the 
Project and federal regulations. The comment is acknowledged. 

G1-122 [Hosler] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-123 [Lazorik] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-124 [Partch] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-125 [T. Gray] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-126 [A. Gray] The commenter expresses support for the Project. The comment is 
acknowledged. 

G1-127 [James] The commenter expresses an opinion regarding domestic oil production. The 
comment is acknowledged. 

G1-128 [Castellblanch] The commenter expresses an opinion regarding Valero. The comment 
is acknowledged. 

G1-129 [Overman] The commenter expresses an opinion regarding the DEIR. The comment is 
acknowledged. 
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·1· · · Planning Commission Meeting for the City of Benicia

·2· · · · · · · · · · · September 11, 2014

·3

·4

·5· · · ·COMMISSIONER DEAN:· Okay.· So the next item is our

·6· ·regular agenda item, we only have one tonight, and that is

·7· ·to receive public comment on the Draft EIR for the Valero

·8· ·Crude-By-Rail Project.· This is actually our third

·9· ·meeting, continuation of two previous meetings on this

10· ·item.

11· · · · · · Some of your faces, I recognize from those

12· ·meetings.· We've had a lot of public comment in the past,

13· ·and I'm going to suggest a slight change of format.· In

14· ·the past, we've allowed the public to speak first and then

15· ·the Commission has been waiting patiently to provide their

16· ·comments, and each time as it got later and later, I think

17· ·members of the Commission were wishing that they had an

18· ·opportunity to speak before they still -- before it got

19· ·too late in the evening and people started to get hazy.

20· · · · · · So I'm going to suggest that we change the format

21· ·a little bit tonight and allow the Commission to speak

22· ·first, and then when the Commission has had a chance to

23· ·make its comments, then we will allow the -- ask the

24· ·public to come up and continue with those speakers who

25· ·have put in speaking cards at previous meetings.
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·1· · · · · · We had 44 cards from our previous meeting, people

·2· ·who indicated they wanted to speak but didn't get a chance

·3· ·because of the lateness of the hour.· So we would hear

·4· ·those people first in the order in which their cards came

·5· ·in, and then I think it's up to the Commission on how they

·6· ·wish to proceed from there whether there's a -- according

·7· ·to -- I discussed this with the City Attorney, we've heard

·8· ·plenty of public comments, not necessarily -- we're not

·9· ·legally obligated to take new comments at this time, but

10· ·it would be up to us if we wanted to or not, and that's a

11· ·decision we can make -- see how many of those 44 speakers

12· ·are here who want to speak tonight, and see how many new

13· ·speakers we have after that.

14· · · · · · And if you have any questions about that for the

15· ·City Attorney, now would be a good time to ask that.

16· · · ·COMMISSIONER COHEN-GROSSMAN:· I have a question.· The

17· ·people who didn't speak last time who filled out cards,

18· ·were pretty much given the clear sense that they would be

19· ·able to speak tonight.· What Chair Dean just said seems to

20· ·contradict that.· Can you clarify?

21· · · ·MS. WELLMAN:· ·Yes.· It's my understanding that the

22· ·goal tonight -- why am I getting an echo?· Too close?

23· · · · · · The goal tonight is to complete the public

24· ·hearing, prior to the end of public comment, which is at

25· ·5:00 o'clock on Monday, and so the hearing does have to be
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·1· ·completed.· So we're looking at ways on how to streamline

·2· ·that.· And there is a desire for the Planning Commission

·3· ·to get through everyone who has previously submitted a

·4· ·speaker card and wants to speak.

·5· · · · · · The issue that is -- one of the options that the

·6· ·Commission has, is you may have people who are attending

·7· ·for the first time tonight, who actually submit speaker

·8· ·cards to talk for the first time, and you do not have an

·9· ·obligation to hear those if the hour is so late that you

10· ·do not wish to stay and address those comments.

11· · · · · · People who come to tonight's hearing for the

12· ·first time and submit speaker cards for the first time,

13· ·had two opportunities to attend and submit cards, and they

14· ·have every opportunity to submit their comments in writing

15· ·before Monday, but that is up to you.

16· · · · · · And I would, however, suggest that you do not

17· ·make that determination now, that you warn people who are

18· ·here for the first time who have submitted cards for the

19· ·first time tonight, that they may not get an opportunity

20· ·to speak, but you wait until a certain time like 11:00

21· ·o'clock, because what you don't want to do is make a

22· ·decision now and then find that everything proceeds very

23· ·quickly, and at 10:00 o'clock you actually have time; or

24· ·by 11:00 o'clock, you still have 30 more people who

25· ·already submitted cards who have not had an opportunity.
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·1· ·So I suggest you, at 11:00 o'clock, or somewhere around

·2· ·there, kind of see where you are with the process and make

·3· ·that determination then.

·4· · · · · · I did want to explain why it's not necessary to

·5· ·hear any new speakers, and that is because this is not a

·6· ·typical public hearing.· The public hearings that you

·7· ·normally hold end or result in a decision by the

·8· ·Commission.· So obviously you want to hear all speakers

·9· ·before you make your final decision.

10· · · · · · Tonight's hearing is solely for the benefit of

11· ·the citizens that is over and above the CEQA requirements.

12· ·We want to give -- the CEQA requirements give the public

13· ·an opportunity to make their comments on the Draft EIR

14· ·verbally, rather than in writing, or in addition to

15· ·writing.· And the Planning Commission's role here is

16· ·simply to allow for that forum to happen.

17· · · · · · So, therefore, anybody who still wants to make a

18· ·comment can do so in writing, and they have until Monday

19· ·night.· But you're not going to be making a decision on

20· ·this.· So there is no due-process violations by not

21· ·allowing anybody who, for the first time, is showing up

22· ·tonight, not to speak.· They still have an opportunity to

23· ·put their comments in writing.

24· · · ·COMMISSIONER DEAN:· Okay.· Any other?

25· · · · · · Okay.· Go ahead.· Commissioner Smith.
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·1· · · ·COMMISSIONER SMITH:· I just have a process question --

·2· ·these are really loud today.

·3· · · · · · The Commission can ask questions tonight and will

·4· ·we be given responses to our questions tonight?

·5· · · ·MS. MILLION:· No.· Responses to questions will be

·6· ·provided in the response to comments, which will be part

·7· ·of the Final EIR.

·8· · · ·COMMISSIONER SMITH:· This is why I'm confused.· I know

·9· ·that you've said that we can turn in our questions, but

10· ·I've actually never seen Commissioners submit for an EIR,

11· ·and then have their responses in there.· Is this -- it's

12· ·just an unfamiliar process to me, because I would expect

13· ·that as a Planning Commissioner I would be able to ask

14· ·questions of the Applicant, one, and of the staff, two,

15· ·and get some kind of response tonight.· And then if I had

16· ·additional questions that maybe required a longer

17· ·answer -- but I've never seen them put in an EIR in

18· ·response to comments, because you could have, what -- all

19· ·of us could do that, and write you pages and pages of

20· ·questions.

21· · · · · · So can somebody clarify that for me, please.

22· · · ·MS. WELLMAN:· I'll try.· There's -- I'm not quite sure

23· ·what the questions would be, but if you have any concerns

24· ·about the substance of the Draft EIR, you need to have

25· ·those questions addressed by the time it comes back to you
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·1· ·in the Final EIR.· And so if you -- you need to -- you

·2· ·know, you need staff to be able to -- it's actually not

·3· ·going to be staff, it's going to be the consultants that

·4· ·take your questions, and look to see what the answers

·5· ·would be, and to make sure that when you get the Final

·6· ·back, you have -- it has addressed all the concerns and

·7· ·the issues you have.

·8· · · · · · It is separate, however, from the project.· And

·9· ·when the project comes before you, you absolutely need to

10· ·have all your questions answered right there before you

11· ·make any decisions.

12· · · · · · I don't know whether that helps or not, but

13· ·hopefully.

14· · · ·COMMISSIONER DEAN:· Yeah, Commissioner Cohen-Grossman.

15· · · ·COMMISSIONER COHEN-GROSSMAN:· So I think I have a

16· ·follow-up question.

17· · · · · · The public hearing is the Planning Commission and

18· ·the City's, and everyone else, to hear from the public.

19· ·What you said is -- makes sense, is that there's not an

20· ·infinite amount of time, and we will be fatigued at some

21· ·point tonight.· However, what seems to be missing, it

22· ·would seem to me at some point, and maybe that will be

23· ·just a thought at 11:00 o'clock tonight, we close the

24· ·public hearing.· We close the public hearing, just in case

25· ·you didn't hear what I said.· That's a thought.
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·1· · · · · · But then, I think -- and I don't know if that

·2· ·would really be something I would be comfortable doing at

·3· ·11:00 o'clock, it would seem to me that the Planning

·4· ·Commissioners may have questions for some of the people

·5· ·who have spoken, or who haven't spoken but who have

·6· ·committed to being here tonight.

·7· · · · · · There was, for instance, one person who was in

·8· ·front of us, I think at 12:30, who said she would come

·9· ·back.

10· · · · · · And, personally, as a Planning Commissioner, I'd

11· ·like to engage in a little dialogue.· I don't know how to

12· ·do that when we're in the hearing mode.

13· · · ·MS. WELLMAN:· Okay.· This is not a process to engage

14· ·in dialogue.· If you hear something tonight and you have

15· ·questions about how it applies to the Draft EIR, you

16· ·can -- you can raise those issues and you can raise those

17· ·questions, and you can expect them to be answered by the

18· ·time it comes back to you for an actual decision.

19· · · · · · If you get -- when you get the Final EIR back for

20· ·review, you can ask any questions you want that you feel

21· ·have not been addressed or answered.· But you can -- you

22· ·can -- if anything is raised tonight that raises questions

23· ·for you, you can indicate that you have additional

24· ·questions based on the information that you hear.

25· · · · · · But tonight is not a night where there is going
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·1· ·to be dialogue.· Tonight is actually a recording of the

·2· ·comments so that responses to the comments can be made in

·3· ·the Final Environmental Document.

·4· · · · · · And it's different than the normal process,

·5· ·because the normal process doesn't have a public hearing

·6· ·to do this.· The normal process in most cities is that you

·7· ·have to put it in writing and then you get the responses

·8· ·to the comments, and then the Final Environmental Document

·9· ·comes back before the Planning Commission, where you get a

10· ·chance to ask all those questions, and you can expect to

11· ·have answers, and you can expect to have the issues

12· ·explained.

13· · · ·COMMISSIONER DEAN:· Commissioner Smith?

14· · · ·COMMISSIONER SMITH:· So I guess -- generally, in a

15· ·normal process, we would have also gotten applications

16· ·with site plans and everything else, which we also don't

17· ·have.· And a lot of my questions have to do with -- I

18· ·just -- I'm having a hard time interpreting what's said,

19· ·because I'm not -- I'm missing that other half.

20· · · · · · So -- I mean, I had some very specific questions

21· ·about the actual site and the project location site, but I

22· ·don't have site plans that I could have interpreted the

23· ·questions I have.

24· · · · · · So -- so we're not following a normal process

25· ·first, I guess, and is that why we didn't get that packet
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·1· ·in site plans with this?

·2· · · ·MS. MILLION:· Yeah, those kind of -- the traditional

·3· ·packet you normally see, the staff report and all of the

·4· ·attachments, that's going -- that -- it's coming during

·5· ·the Use Permit process.

·6· · · · · · If you have -- now, there are application

·7· ·materials that were submitted by the Applicant that are on

·8· ·file.· They're also on the website.

·9· · · · · · So if there's something specific in that

10· ·application packet that would help you understand the

11· ·review of the Draft EIR better, definitely provide that to

12· ·you.

13· · · · · · But the nice, neat packet, with the staff report

14· ·and the site plans, and everything like that, will not

15· ·happen until the Planning Commission takes action on the

16· ·Use Permit.

17· · · ·COMMISSIONER DEAN:· I just want to second what the

18· ·City Attorney said here and just elaborate a little bit.

19· · · · · · I've been involved in a lot of CEQA work, and

20· ·this is, to me, the normal process where the Draft EIR

21· ·comes out to the public, people comment on it, people

22· ·supply their comments, either in writing or verbally, or

23· ·at a public meeting like this.· The consultants go back.

24· ·They respond to all those comments, come out with a Final

25· ·EIR.· That comes back to us and then we determine the
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·1· ·adequacy of that document.· And, at the same time --

·2· ·either as a combined process, or shortly after, then you

·3· ·also weigh-in on the actual project itself.

·4· · · · · · So maybe what you're looking for is in the

·5· ·project description.· And if it's not there, then maybe

·6· ·you're saying it's an inadequacy in the Draft EIR.

·7· · · · · · So I just want to remind folks that this is a

·8· ·long process, and we're only part of the way through it;

·9· ·that there's a lot of work that still needs to be done on

10· ·the part of the consultants, to come back with the answers

11· ·to all these questions, and the additional questions that

12· ·will be asked tonight, and then you'll get your chance to

13· ·have dialogue with the Applicants and their specialists

14· ·and everybody else involved in the project.

15· · · · · · Okay?· All right.

16· · · · · · So on to the format for tonight.· Does the

17· ·Commission agree to go first, and then -- make your

18· ·comments now and then come back with the public speakers

19· ·after that?· To -- how about just -- I don't want to call

20· ·for a formal vote, but just a raise of hands.

21· · · · · · Those in favor?

22· · · · · · I count four.

23· · · · · · Those opposed?

24· · · · · · Okay.

25· · · ·COMMISSIONER SMITH:· Fours have it.
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·1· · · ·COMMISSIONER DEAN:· I've got it.· All right.

·2· · · · · · Then the next item, as part of that, how long do

·3· ·we want to go?· We'll start the process of hearing those

·4· ·44 speakers.· It's been suggested we go until at least

·5· ·11:00, and then see where we are at that point.· We might

·6· ·finish early or might not.

·7· · · · · · So is that acceptable to the Commission?

·8· · · ·COMMISSIONER YOUNG:· Yeah, I think we certainly have

·9· ·to hear from the 44 who are on the list.

10· · · ·COMMISSIONER DEAN:· Yeah.

11· · · ·COMMISSIONER YOUNG:· And then see where we are at that

12· ·point, and then if there's still time and people still

13· ·want to talk, then we should accommodate them.

14· · · ·COMMISSIONER DEAN:· Okay.· So we'll go to 11:00, and

15· ·then revisit it at that point, and then make a decision

16· ·about new speakers.

17· · · · · · So as the City Attorney mentioned, anybody who

18· ·handed in a card tonight, there's no guarantee you're

19· ·going to speak tonight.· If we go through the 44 speakers

20· ·who've handed in cards at earlier meetings, we'll then

21· ·take a -- we'll reprise, take a -- see where we are, and

22· ·then make a decision about going forward with those --

23· ·with the new speakers tonight.

24· · · · · · So just to let you know, there's no guarantee

25· ·you'll get a chance.· Hopefully, we'll be very efficient
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·1· ·and get through the previous speakers and then on to you.

·2· · · · · · So any further comments from the Commission

·3· ·before we get started?

·4· · · · · · Commissioner Cohen-Grossman?

·5· · · ·COMMISSIONER COHEN-GROSSMAN:· Yeah.· Thank you.· I

·6· ·just have a question for staff.· Approximately -- there's

·7· ·a lot of public input here, this is the third public

·8· ·hearing -- approximately when do you think the revised

·9· ·Draft EIR will come back?

10· · · ·MS. MILLION:· At this point, I think it's too early to

11· ·provide you with any type of time frame.· We should

12· ·definitely wait until after the end of the comment period,

13· ·give staff and the consultants some time to review those

14· ·comments.

15· · · · · · Our plan is to reconvene one to two weeks after

16· ·the 15th; figure out where we are, figure out a time

17· ·frame.· But right now I can't give you one.

18· · · ·COMMISSIONER DEAN:· Okay.· Any other comments from the

19· ·Commission?

20· · · · · · Okay.· So with that, we'll go with this format.

21· · · · · · Amy, did you have a presentation you wanted to

22· ·make before we get started on the Commission comments?

23· · · ·MS. MILLION:· Yeah, just a few -- just a few

24· ·reminders.· I can actually probably wait until we have the

25· ·speakers, but I really just wanted to start off by
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·1· ·thanking everybody for coming, welcoming you, and remind

·2· ·people that the purpose of tonight's meeting is to take

·3· ·comments on the Draft EIR.· As we've said, this is the

·4· ·third meeting that we've had, and we've heard a lot of the

·5· ·same comments, fairly repetitive comments.· And so we

·6· ·encourage you, if a comment has already been stated, feel

·7· ·free to say that you just simply agree with the previous

·8· ·comments.· It doesn't need to be restated.· All of these

·9· ·comments will be transcribed, so one transcription is

10· ·plenty, and they will be responded to.

11· · · · · · That was pretty much it.

12· · · · · · Oh, and I just -- and it's already been said, but

13· ·I did want to remind everybody, so it is 5:00 p.m. next

14· ·Monday, the 15th, for the deadline for sending the written

15· ·comments.

16· · · · · · Thank you, Chair.

17· · · ·COMMISSIONER DEAN:· Okay.· So with that, is Planning

18· ·Commission ready to make comments?

19· · · · · · Who wants to go first?· Commissioner Young?

20· · · ·COMMISSIONER YOUNG:· Well, I have some extensive

21· ·comments.· I have prepared them in writing, about 20

22· ·pages' worth of comments and questions.· I will certainly

23· ·spare the audience and the rest of the Commission from

24· ·reading all 20 pages, and I'm happy to defer to somebody

25· ·else on the Commission if theirs is undoubtedly shorter
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·1· ·than mine.· But, if not, then I'll charge ahead.

·2· · · ·COMMISSIONER DEAN:· I say charge ahead.

·3· · · ·COMMISSIONER YOUNG:· Okay.

·4· · · · · · I believe there are several substantive issues in

·5· ·the Draft EIR that don't appear to be addressed or that

·6· ·are addressed with insufficient documentation to support

·7· ·the conclusions.

·8· · · · · · First of all, has the Draft EIR properly

·9· ·considered the environmental impacts of unit trains

10· ·consisting of 50 cars with Bakken shale or tar sands oil,

11· ·given the extensive public information available about its

12· ·use by Valero across the country and other refineries?

13· · · · · · I'd like to see the EIR provide analysis of these

14· ·two types of crude oil in regards to emissions and

15· ·environmental impact of a possible spill, and emergency

16· ·preparedness.

17· · · · · · Valero and the Draft EIR describe a project as

18· ·simply a logistics project.· I believe this description is

19· ·too narrow.· The approval of the project and the

20· ·construction of the offloading facility, will allow for

21· ·the importation of a hundred train cars per day of crude

22· ·oil, and have impact on cities uprail.· I believe it's the

23· ·Commission's responsibility to look at a broader

24· ·definition than the one offered in the Draft EIR.

25· · · · · · Now, to the specifics.· On page 3.2 of the DEIR,
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H1-1

H1-2

H1-3

H1-4

·1· ·it states that the refinery is limited to processing an

·2· ·annual average of 165,000 barrels per day.· However,

·3· ·elsewhere in the Draft EIR, the Applicant says it is

·4· ·currently refining 75,000 barrels a day.

·5· · · · · · My question is:· Would the approval of this

·6· ·project potentially lead to the refining of more oil than

·7· ·is currently being refined; and if so, does it calculate

·8· ·the quantities of additional emissions that would be

·9· ·produced from the additional refining activity?

10· · · · · · The next issue has to do with the documentation

11· ·for the greenhouse gas calculations.· Now, the document

12· ·states, and the Applicant states, that the shipping of oil

13· ·by train will be less polluting and therefore more

14· ·environmentally superior to shipping oil by tanker.· And

15· ·that argument rests on the analysis of the GHG emissions

16· ·from both types of transport.· However, the documentation

17· ·to support that argument is missing or inconclusive.

18· · · · · · CEQA defines the baseline period as one ending

19· ·with the publication of the notice of preparation by the

20· ·City.· In this case, that was issued in August 2013.

21· · · · · · However, the consultant has used a period ending

22· ·in November 2012 as the baseline for the purposes of

23· ·calculating greenhouse gas emissions.

24· · · · · · My question:· Why was the period ending in

25· ·November 2012 used, rather than the one called for in the
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·1· ·CEQA guidelines of August 2013?· And I would like to see

·2· ·the consultant recalculate the emissions for that

·3· ·three-year period ending in August 2013.

·4· · · · · · A bigger question is:· What is the distance used

·5· ·to calculate the greenhouse gas emissions for ships?· On

·6· ·page 4-121, report says that Valero currently imports

·7· ·crude oil on ships from Alaska, which is 2,000 miles away,

·8· ·South America, 4,000 miles, and the Middle East, 8500

·9· ·miles.

10· · · · · · And quoting from the document, it says, "Using a

11· ·weighted-average composite distance for crude oil

12· ·delivered to the Refinery from its source countries of

13· ·origin during the baseline period, Valero has estimated

14· ·the average maritime distance traveled from the source to

15· ·the Refinery as 7,305 miles."

16· · · · · · To arrive at that exact number, it's necessary to

17· ·know precisely how much oil was purchased from what

18· ·portions of the world over that three-year period.· So in

19· ·Appendix E.2, which is on the CD -- and it's titled,

20· ·"Marine Vessel Criteria Pollutant and Greenhouse Gas

21· ·Baseline Emissions" -- there are 25 tables with the data

22· ·totally or partially redacted.· This is what it looks like

23· ·(indicating).

24· · · · · · Since the information on where the crude oil was

25· ·purchased in that period of 2010 to 2013 was not listed as
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H1-7
cont.

H1-8

H1-9

·1· ·a confidential business information in section 1.7 of the

·2· ·Draft EIR -- which we talked about earlier in regards to

·3· ·the sources of the crude oil -- that information of where

·4· ·they bought the oil should be released so that the

·5· ·calculation of that composite average can be validated.

·6· ·Without that data showing how that number was arrived at,

·7· ·the Planning Commission can't rely on that estimate of

·8· ·greenhouse gases emitted by ships, and the argument that

·9· ·ships are more polluting than trains has to be re-examined

10· ·with this required documentation.

11· · · · · · There's also the question of greenhouse gas

12· ·emissions in the Bay Area versus greenhouse gas emissions

13· ·in Benicia.· Table 4.1-5 of the Draft EIR, is titled, "Net

14· ·Operational Exhaust Emissions Within the Bay Area Air

15· ·Basin," and it talks about the emissions from ships

16· ·calculated from a buoy west of the Golden Gate Bridge to

17· ·Benicia, and then deducts the emissions, those emissions,

18· ·from the use of the diesel locomotives, delivered here in

19· ·Benicia -- delivering the oil here in Benicia, and makes

20· ·the finding that since the reduction in the larger Bay

21· ·Area is greater than the increase in greenhouse gas

22· ·emissions in Benicia, it constitutes a

23· ·less-than-significant impact.

24· · · · · · My question is:· Is it appropriate to compare

25· ·those displaced emissions from a larger area to the new
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·1· ·emissions from the project area, and then make the

·2· ·conclusion that it's less than a significant impact, if

·3· ·you reduce emissions in a much larger area?· I'd like to

·4· ·see those comparisons in emissions in the same geographic

·5· ·area, rather than comparing the increased emissions in

·6· ·Benicia to the decreased emissions in the larger Bay Area.

·7· · · · · · As far as greenhouse gas emissions for trains,

·8· ·Table 4.1-7 compares the emissions for trains and ships

·9· ·measured in tons per thousands of miles hauled.· The table

10· ·is six types of emissions and says that ships are less

11· ·polluting than trains for five of them.· Even with these

12· ·emissions' factors, there is no way to estimate with any

13· ·certainty the net effect -- this is from the draft

14· ·document -- there's no way to estimate the net effect of

15· ·the project on areas outside the Bay Area, because there's

16· ·no way to predict the length of locomotive trips that

17· ·could occur if the project were approved.

18· · · · · · Now, the Energy Commission, the State Energy

19· ·Commission, says that 85 percent of the oil being brought

20· ·by train into California is Bakken shale from North

21· ·Dakota.· Assuming that's true, it's reasonable that

22· ·calculations for those greenhouse gas emissions for

23· ·locomotives be made from North Dakota.· And since there

24· ·are only three main rail routes from the borders of

25· ·California to Roseville -- and that's the Feather River
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H1-11

H1-12

·1· ·Canyon, Dunsmuir, and Donner Summit (sic) -- it's not too

·2· ·difficult to produce the greenhouse gas emission figures

·3· ·for those particular routes as well.

·4· · · · · · And so I would like to see the consultants

·5· ·perform that analysis.

·6· · · · · · On Air Quality, Section 4.1.4, Discussion of No

·7· ·Air Quality Impacts, states that the project would not

·8· ·conflict or obstruct the applicable air quality plan which

·9· ·is the Bay Area 2010 Clean Air plane -- Plan.· To make

10· ·that determination, the Commission must consider three

11· ·questions, the second of which is:· Would the project

12· ·reduce population exposure and protect public health?· The

13· ·result of the project would be to shift transport of oil

14· ·from ships to trains.· Now, ships don't put populations at

15· ·risk from an air-quality aspect since they come from out

16· ·to sea, through the Bay, and never get really close to

17· ·population centers until they dock here in Benicia and

18· ·offload.

19· · · · · · Trains, by contrast, pass through population

20· ·centers in Roseville, Sacramento, Citrus Heights, Davis,

21· ·West Sacramento, Vacaville, Fairfield and Suisun City.

22· · · · · · It seems that the project would increase and not

23· ·decrease population exposure to emissions, and in fact,

24· ·the Draft EIR says there would be significant emissions

25· ·for nitrogen oxide in those cities, which cannot be
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·1· ·mitigated.

·2· · · · · · Nevertheless, the Draft EIR makes the finding

·3· ·that there's no air quality impact in regards to this

·4· ·question because there are no 2010 Clean Air Plan or

·5· ·measures applicable to the project.

·6· · · · · · My question is:· Is the fact that there may not

·7· ·be any Clean Air Plan measures applicable to the project

·8· ·sufficient to make a finding that there's no air quality

·9· ·impacts?

10· · · · · · My next question has to do with cumulative

11· ·impacts.· If the limit for each toxic emissions is 10,000

12· ·tons, and the project emits 9,500 tons for each emission,

13· ·is that considered less than significant; or is there a

14· ·cumulative impact that should be acknowledged and reported

15· ·within the Draft EIR?

16· · · · · · The Draft EIR says that the project will emit a

17· ·net increase of 6,726 metric tons of carbon dioxide per

18· ·year, but since that is below the City's significance

19· ·threshold of 10,000 metric tons, it's not considered

20· ·significant.· I did not know that the City had a

21· ·significant threshold, so I guess I'm asking for

22· ·information on what that significant threshold is and

23· ·where is it published.

24· · · · · · On cumulative impacts in Suisun Marsh, it says,

25· ·on page 5-15, "The cumulative increase in railcar usage
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H1-14

H1-15

·1· ·would occur on the existing mainline track where baseline

·2· ·usage is already the routine.· Thus, addition of

·3· ·project-related railcars would not involve a cumulatively

·4· ·considerable contribution to an impact on biological

·5· ·resources."

·6· · · · · · My question is:· What is the baseline used for

·7· ·this purpose?· How is it determined?· And how is an

·8· ·increase in railcar usage considered to be the same as the

·9· ·baseline usage?

10· · · · · · It also says, on the next page, 5-16, that

11· ·changing the transport of oil from ship to rail actually

12· ·lessens the chance of an oil spill, and states that

13· ·cleanup of an oil spill in marshland would be easier than

14· ·a spill in the Bay because it would be easier to contain.

15· ·However, there is no information that I could find to

16· ·support that conclusion.

17· · · · · · On the issue of traffic:· It's been said

18· ·repeatedly that railroads, as federally regulated

19· ·entities, cannot be regulated in any way by the City.· And

20· ·as a result, one of the alternatives presented in the

21· ·Draft EIR, to reduce deliveries to one train a day or to

22· ·only have deliveries at night, was not permissible because

23· ·UP would not allow any regulation or restriction on their

24· ·operations.· If that is the case -- and I'm trusting it is

25· ·the case -- how can the Applicant assure with any level of
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·1· ·certainty that these train deliveries will happen only in

·2· ·the described offpeak traffic hours?· Given that the train

·3· ·is going to share the track with Amtrak and other freight

·4· ·trains, it's reasonable to assume that occasionally that

·5· ·deliveries will be delayed and could then reasonably be

·6· ·anticipated to occur during peak traffic times.

·7· · · · · · I'd like to see the consultant redo their traffic

·8· ·analysis to reflect the impacts of traffic delays in the

·9· ·event trains enter Benicia at peak hours.

10· · · · · · The traffic study, which is also at the Appendix,

11· ·says that -- has a lot of discussion about level of

12· ·services; I won't get into that.· But it says that using

13· ·level of service, which is a way of calculating how long

14· ·people have to wait at intersections and how bad traffic

15· ·is, may not be appropriate to use in the Industrial Park

16· ·because people driving there have a high tolerance of

17· ·delay with intermittent at-grade rail activities.

18· · · · · · My question there was:· Is that assumption for

19· ·people's tolerance for delays in the Industrial Park

20· ·supported by any evidence?· And if so, then that evidence

21· ·should be provided.

22· · · · · · The study -- the traffic study used video cameras

23· ·to track and record the length and number of trains

24· ·crossing the Park and Bayshore intersection, and that was

25· ·over a week's period.· One of the -- the table 2.6, says
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H1-17

H1-18

·1· ·that traffic backups during train crossings would be 975

·2· ·feet on the offramp from 680 North, which is about seven

·3· ·times longer than without a train crossing; but since the

·4· ·ramp is 1300 feet long, that won't be a hazard.

·5· · · · · · My question is:· How was it determined that a

·6· ·traffic backup would only reach 975 feet and not 1300 feet

·7· ·or more, and go onto the main line of 680?

·8· · · · · · So when they did these studies -- this is

·9· ·according to the traffic study -- when they did this

10· ·video, it showed that the average train crossing took

11· ·three minutes.· 86 percent of the train crossings happened

12· ·in less than five minutes.· Yet, the traffic study itself

13· ·assumes a baseline of nearly 12 minutes.· And this is

14· ·despite the fact only two of 58 trains took that long to

15· ·cross in that week.

16· · · · · · My question:· Why use a train crossing of 12

17· ·minutes as a baseline if it only happens twice a week, and

18· ·the average crossing was closer to three minutes?

19· · · · · · The longest reported train observed in the study

20· ·was 35 cars long and it took 16 minutes to cross the Park

21· ·and Bayshore intersection.

22· · · · · · The 50-car trains are projected to take only

23· ·eight and a half minutes to cross.

24· · · · · · So my question is:· If it takes 16 minutes for a

25· ·35-car train to cross, how is it that a 50-car train is

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 9-11-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 9-11-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 24
YVer1f

H1-18
cont.

H1-19

H1-20

2.9-267



·1· ·going to cross in eight and a half minutes?

·2· · · · · · It also says that the crossing of eight and a

·3· ·half minutes four times a day, won't worsen traffic delays

·4· ·at Park and Bayshore.· I'm not sure how they come to that

·5· ·conclusion if, as I said earlier, the study showed that

·6· ·that -- the average train crossing took less than three

·7· ·minutes, and 86 percent of all the crossings took less

·8· ·than five minutes.

·9· · · · · · Using that exception of one time a day when it

10· ·takes more than eight and a half minutes for a train to

11· ·cross, they conclude that these delays are not

12· ·significant.· And it seems to fly in the face of their own

13· ·documented evidence of how long trains take to cross.

14· · · · · · This is an important point because, to make a

15· ·finding of a significant impact, as opposed to a

16· ·not-significant impact, if it's a significant impact, you

17· ·have to come up with a mitigation measure or explain why

18· ·you can't mitigate it, and the only real way to mitigate

19· ·something like this is to either not have the trains

20· ·cross, or to have something like an overpass or an

21· ·underpass to allow traffic to pass unimpeded.

22· · · · · · The next section has to do with FAST Transit.

23· ·And the traffic study says that the train crossings will

24· ·happen between 3:30 and 4:00 and 6:00 and 8:00 p.m.

25· · · · · · Back to the earlier question:· How can they make
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H1-21

·1· ·that assumption if they cannot control when these trains

·2· ·in fact will be arriving?

·3· · · · · · It also says the likelihood of a bus wanting to

·4· ·cross at the time of a train crossing is small.· My

·5· ·question is what constitutes a "small likelihood" and how

·6· ·was it calculated?

·7· · · · · · It also says that the FAST Transit already

·8· ·travels on clog segments of I-80 and I-680, and since

·9· ·delays are variable, delays from the oil train crossings

10· ·shouldn't be a factor.

11· · · · · · My question is:· Does the fact that there's

12· ·traffic on I-80 that might delay a FAST Transit bus at

13· ·various times of the day, lessen the impacts of a delay in

14· ·the Industrial Park?· And was FAST consulted on its

15· ·traffic study, and do they agree with the conclusions?

16· · · · · · On the question of emergency preparedness.· If a

17· ·train crossing were happening at the time of an emergency

18· ·call to the fire department from within the Industrial

19· ·Park, and the train takes eight and a half minutes to

20· ·clear the intersection, how could the fire department

21· ·respond in a timely manner?· How much time would be needed

22· ·to access a call via 2nd Street if the call were to a site

23· ·just north of the Park/Bayshore intersection, and what if

24· ·cars were clogging the street in each direction waiting

25· ·for the train to clear?
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·1· · · · · · The study says probability of a simultaneous

·2· ·train crossing and emergency service call is low, but

·3· ·doesn't say how that was determined.

·4· · · · · · Mitigation measure one says the Applicant will

·5· ·work with the fire department to prepare an action plan in

·6· ·the event an emergency occurs.· According to the CEQA

·7· ·training that the Commission got from our attorney, we are

·8· ·not allowed to adopt a mitigation measure based on the

·9· ·promise of some future action.

10· · · · · · There's also the question of who responds to the

11· ·fires.· It's clear that Valero is the first responder

12· ·within their property, and the fire department itself is

13· ·the first responder outside the refinery, but within the

14· ·City limits.

15· · · · · · One question I had for the fire department is:

16· ·Have their personnel been trained to fight crude oil

17· ·fires, and have they had the advanced training offered by

18· ·the National Fire Protection Association for hazardous

19· ·material responders section specifically devoted to

20· ·tank-car incidents?

21· · · · · · It also says that UP is the first responder

22· ·outside Benicia.· My question there is:· Where are the

23· ·first responders for UP located?· And since Bakken fires

24· ·can only be fought with foam, not water, how much foam

25· ·does UP have on hand to fight those fires, and where is
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H1-23

H1-24

H1-25

·1· ·the foam located?

·2· · · · · · Does UP have an emergency response plan that

·3· ·anticipates responding to a discharge or fire of a 50-car

·4· ·trainload of Bakken oil?· And has that plan been shared

·5· ·with the Benicia Fire Department, California Office of

·6· ·Emergency Services, and uprail emergency responders?

·7· · · · · · There's also a document at the back called --

·8· ·from UP -- called The Hazardous Materials Emergency

·9· ·Response Plan.· That plan is dated 2009, and makes no

10· ·mention of oil fires or the special equipment and training

11· ·needed to fight oil fires.

12· · · · · · My question:· Are there other documents or plans

13· ·that UP can provide that deal specifically with how

14· ·possible fires, leaks and explosions involving Bakken

15· ·shale or tar sands oil will be addressed?

16· · · · · · On the issue of the financial responsibilities

17· ·for cleanup.· We're all aware of the tragedy that happened

18· ·in Quebec.· There's a cost estimate of about $2 billion

19· ·for that fire.· There was a tar sands leak into the

20· ·Kalamazoo River in Michigan.· The cleanup cost on that is

21· ·over $1 billion.

22· · · · · · My question is, frankly, who would be responsible

23· ·for the cost of a cleanup in the event of a derailment or

24· ·leak or a fire outside the Valero property in a sensitive

25· ·environmental area like the Suisun Marsh or in a populated
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·1· ·community uprail?· Are there limitations on the liability

·2· ·of Union Pacific in the event of a leak, fire or

·3· ·explosion?· And does Valero have any liability for damages

·4· ·or cleanup cost of an accident of a train full of oil they

·5· ·own?· Likewise, in the event of a tar sands spill in the

·6· ·Suisun Marsh or the Feather River Canyon, or the

·7· ·derailment of a Bakken crude unit train in Downtown

·8· ·Sacramento, who is ultimately responsible for paying for

·9· ·the cleanup of those spills and associated property

10· ·damages?

11· · · · · · There's a question about the degasification of

12· ·Bakken oil.· There have been several reports that talk

13· ·about how volatile this oil is and it needs to be

14· ·degasified before it's transported.

15· · · · · · So my question is:· Will this oil in fact be

16· ·degasified by Valero or by Union Pacific to make it safe

17· ·to ship?

18· · · · · · Finally, on the tracks themselves, the National

19· ·Transportation Safety Board says that one of the problems

20· ·with the transportation of crude oil is the ability of

21· ·older and deteriorating rail lines and bridges to handle

22· ·the exceptional weight of oil trains.

23· · · · · · My question is:· What is the weight of a 50-car

24· ·train carrying crude oil, and what are the weight limits

25· ·on the bridges on the rail line between Sacramento and
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H1-27

H1-28

·1· ·Benicia and in the Suisun Marsh?

·2· · · · · · I think that's enough for now.

·3· · · ·COMMISSIONER DEAN:· No.· No clapping, please.

·4· · · · · · Okay.· Which of the other Commissioners would

·5· ·like to make comments?

·6· · · · · · Commissioner Smith, are you ready?

·7· · · ·COMMISSIONER SMITH:· Sure, I can do mine.

·8· · · · · · Well, I really expected to be able to ask some

·9· ·questions that would help me to interpret what's in the

10· ·Environmental Impact Report, and so I'm not quite sure how

11· ·I'm going to do this because -- I guess I'm going to have

12· ·to write out my questions, somehow.

13· · · · · · But just some of the things that I was concerned

14· ·about that didn't let me fully interpret what was in the

15· ·EIR, I can go over some of those.

16· · · · · · The first one was actually the site description.

17· ·I had to go back and forth through each component just to

18· ·kind of put together a picture of what the actual -- where

19· ·the site-specific area was in the refinery.· I did take a

20· ·site tour.· I understand it's a tank farm.· But I didn't

21· ·understand -- I still don't understand what other uses

22· ·went on around there.· I know there's Rose, A, D, and 14th

23· ·Street and some other street.· But I don't know how -- if

24· ·they're used very often.· If they're -- if there's a lot

25· ·of traffic on those.
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·1· · · · · · And this is important to me because it's a way to

·2· ·interpret the noise study that was done.· I don't know

·3· ·where the noise study -- if it was over the whole refinery

·4· ·or if it was just from that site.· So I can't interpret

·5· ·the noise portion of this accurately, because I don't know

·6· ·what went on there.

·7· · · · · · So, you know, is the site fully paved?· I don't

·8· ·know that, because that would affect runoff, and it would

·9· ·affect the hydrology aspect of it.

10· · · · · · There was questions about -- or there were

11· ·groundwater monitors, and it addresses that some of those

12· ·are going to be moved or abandoned, and because I

13· ·don't -- can't really picture how much distance is between

14· ·the departing railcar and the fence to the creek, it was a

15· ·question for me:· Should there be groundwater monitors

16· ·along the edge of the creek?· So those are some of the

17· ·kind of questions I had.

18· · · · · · I had questions about -- in section -- I didn't

19· ·write the section number -- but there was a paragraph

20· ·about how many trains currently run during the day and how

21· ·many run at night.· And so I have a question about does

22· ·that include the passenger trains or is that all freight

23· ·traffic?· It wasn't described there.

24· · · · · · And then another question was:· What is the

25· ·capacity of the current rail line?· How many trains can it
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H1-30

H1-31

H1-32

H1-33

·1· ·accommodate?· And this addresses cumulative impacts.

·2· ·Because if only -- I don't know how long the trains are, I

·3· ·don't know how long it takes a 50-car train to travel

·4· ·through, and maybe can only accommodate seven 50-car

·5· ·trains a night.· I can't figure that out.

·6· · · · · · But if we look at cumulative impacts in some of

·7· ·the other projects that could run that same rail, it gives

·8· ·us a clue about maybe they couldn't all run at night, and

·9· ·then would they shift to the daytime?· Let's say the Santa

10· ·Maria project, well, it doesn't specifically say it would

11· ·be coming through our area, it does say that it's going to

12· ·be using UP rail from trains coming south, so it possibly

13· ·could use our rail lines.· And that's not addressed.

14· · · · · · I had a question about what happens during

15· ·turn-around, and what happens to that oil?· Do they stop

16· ·or can they continue to take oil during that period?

17· ·Because what their project description says is it will be

18· ·365 days a year that oil is going to be coming through.

19· ·And so the question -- and UP says:· "You can't tell us

20· ·that we can't do this."· So where does that oil go and

21· ·where does it stay, if in fact that doesn't happen?

22· · · · · · There was also -- in the project description it

23· ·says Valero already receives chemicals for refinery and

24· ·ships out refined product.· And even though it gives us

25· ·the amount of trains coming through, it doesn't tell us
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·1· ·what percentage may carry other hazardous materials, so

·2· ·that we can get an idea of, you know, if there's an

·3· ·accident -- and this is all hazardous materials -- what

·4· ·are we looking at and how do we prepare for this amount

·5· ·(indicating) or this amount (indicating).

·6· · · · · · I had the same question about the no project --

·7· ·the project alternatives, and I didn't quite understand

·8· ·why the preemption clause came into play because, in my

·9· ·opinion, Valero is the customer.· If they want to say, "We

10· ·want to run one train," why can't they do that?· You know,

11· ·because if they can do with two trains, why can't they do

12· ·it with one train?· So I wanted some clarification on

13· ·that.

14· · · · · · There -- let me see.· I had some questions

15· ·about -- it had to do with the tank cars.· And I know

16· ·Valero said that they would purchase or lease the improved

17· ·tank cars, but I had a question about what tank cars would

18· ·be used from wherever the source of the oil is to

19· ·Roseville.· And UP says they don't transfer oil, so it was

20· ·kind of confusing to me again, if all of them are going to

21· ·be the 1232s, or if the dot 111s are going to be used to

22· ·Roseville and then somehow switched.· I didn't understand

23· ·about that.

24· · · · · · I had some -- I had some questions about noise.

25· ·And, again, because I don't know what happens on the
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H1-36

H1-37

H1-38

·1· ·property specifically, I couldn't interpret -- this had to

·2· ·do with the biological resources and birds -- but it also

·3· ·concerned me that there was no discussion or no mention of

·4· ·the other industrial uses on -- across the creek.· They're

·5· ·never mentioned.· We talk about how far the residential

·6· ·units are but we don't talk about how far the other

·7· ·businesses are, and whether vibration would be a factor

·8· ·for those other businesses or the noise.

·9· · · · · · I have to tell you, it really bothered me -- and

10· ·I'm not really a bird-watcher -- but it said that -- and

11· ·they did this, the same thing as with some of the biotics

12· ·on the plant life that -- during construction, that if

13· ·there are nesting birds, they would be protected and

14· ·everything.· And then the rest of it says, that, "Well, if

15· ·the birds come back, then it's okay."

16· · · · · · And so my question was:· Was there -- was there a

17· ·count?· Was there an assessment or will there be an

18· ·assessment during construction of how many nests there

19· ·are?· And then will there be subsequently a review to see

20· ·if birds came back?· And if birds came back, then, yes,

21· ·maybe they've adapted; but it doesn't say if they don't

22· ·come back, and there's no mitigation for that.· If they

23· ·didn't come back, then maybe there needs to be a

24· ·mitigation to -- because we've just basically destroyed a

25· ·nesting area due to noise.· And there's no follow-through
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·1· ·on how that happens.

·2· · · · · · There was -- and I'm sorry, because this wasn't

·3· ·what I was expecting to do, so my notes aren't that

·4· ·put-together -- but there was a description of -- oh -- it

·5· ·was about indirect emissions, but it talked -- I couldn't

·6· ·figure out -- it said "immediate vicinity" -- "vicinity,"

·7· ·"immediate vicinity" and "other vicinities," and I didn't

·8· ·know how those were defined.· Because in some ways

·9· ·"vicinity" was just Valero itself.· And other "immediate

10· ·vicinity" was the city of Benicia.· And so I didn't know

11· ·where those stopped and started.· So it was hard to tell

12· ·who was being impacted by what.

13· · · · · · And so, just another one.· I wanted some

14· ·descriptor of the different vicinities and what that

15· ·meant, and did the "vicinity" stop at -- "immediate

16· ·vicinity" stop at the Benicia city limits?· Did it stop,

17· ·you know, at the end of the Suisun Marsh?· Did it stop at

18· ·the County line?· Because we're talking -- and so I didn't

19· ·quite understand that, and so those are some other

20· ·clarifiers I wanted.

21· · · · · · I had a question about how rain water -- well, it

22· ·had to do with runoff.· Again, because I didn't know if

23· ·the area is fully paved, I didn't understand whether or

24· ·not runoff would all be contained.· There was no

25· ·information about runoff from train tracks.· We've had
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H1-40

H1-41

·1· ·some testimony that there's a lot of soot or some other

·2· ·material on the tracks; I didn't know if that was going to

·3· ·be contained and sent to sewage -- to treatment, if it was

·4· ·just going to run off into the creek.· I didn't understand

·5· ·what was going to happen when the offloading -- I don't

·6· ·know what to call it -- but where they're doing the

·7· ·offloading, in a heavy rainstorm, how that rain water

·8· ·would be treated.· Is it sufficient to pump it out?· Would

·9· ·they be pumping during heavy rain events?· Would it

10· ·overflow?· What would happen to that?· Is that contained?

11· ·Would that have oil in it?· So, again, just a number of

12· ·questions like that that I was hoping to get some

13· ·clarification so I could make -- ask some intelligent

14· ·questions.

15· · · · · · I had a similar question to Mr. Young's about the

16· ·Benicia Fire Department as a first responder.· And I know

17· ·that they do training with Valero, but it also says that

18· ·they do training with Union Pacific, and I wanted to know

19· ·when the last time they did get trained with Union

20· ·Pacific, and if in fact there are any trainings planned

21· ·with Union Pacific for this specific type of fire.

22· · · · · · I think I already mentioned the rail capacity

23· ·one.

24· · · · · · The cumulative impact section I guess was the

25· ·most troubling to me, in the fact that it listed pages and
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·1· ·pages of other projects but drew no conclusions from it.

·2· ·It didn't go into any detail about how they could affect

·3· ·air quality, traffic, rail capacity.· And so it seemed

·4· ·like they listed -- lots of things were listed, but

·5· ·without any conclusion or any basis for the -- the lack of

·6· ·conclusion.· And if they'd drawn conclusions, what would

·7· ·it be based on?· And that's only because -- I guess one of

·8· ·my concerns is that there are a lot of other projects out

·9· ·there, and certainly they have some impact to what we're

10· ·doing here, whether or not they're going to use the track

11· ·line that we use between Roseville and Solano, and I would

12· ·have liked to have seen something that said why it

13· ·wasn't -- wasn't a substantial impact or that there was no

14· ·mitigation necessary.

15· · · · · · And so I will, I guess, be writing something up

16· ·that asks the questions I'd like, but that's about it.

17· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

18· · · · · · Which Commissioner would like to go next?

19· · · · · · You, Commissioner Oakes?

20· · · · · · Okay.

21· · · · · · Commissioner Sprague?

22· · · ·COMMISSIONER SPRAGUE:· So I think that most of the

23· ·questions that I had reviewing this have been addressed by

24· ·the public and Commissioners Young and -- Smith, thank

25· ·you.· Sorry.· "Belinda."
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H1-44

·1· · · · · · But I do have one -- two questions, actually.

·2· · · · · · The first one is, I'm a lawyer, but I'm certainly

·3· ·not a CEQA expert, but I know that there's a case

·4· ·regarding the need to, you know, take into account the

·5· ·outlying areas and communities.· And I would like to know

·6· ·what the legal standard is regarding that.· You know, what

·7· ·the law is.· I'm not sure.· And I don't think that it was

·8· ·analyzed in the report, and I would like to see that done.

·9· · · · · · You know, is there initial -- an additional

10· ·analysis that needs to be done in that regard?· I'd

11· ·certainly like to see it, because that is one of my

12· ·biggest concerns, that we haven't adequately addressed

13· ·that, and especially in light of the preemption issues.

14· · · · · · And that's all.

15· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

16· · · · · · Commissioner Cohen-Grossman.

17· · · ·COMMISSIONER COHEN-GROSSMAN:· My comments will be

18· ·brief, they weren't prepared in advance of tonight, but

19· ·they will be submitted in writing to the City by 5:00

20· ·o'clock on the 15th.

21· · · · · · The three things I'd like to mention tonight --

22· ·or maybe four -- regarding the new bus hub in Industrial

23· ·Park, the relationship of this project and the new bus hub

24· ·wasn't -- I didn't feel it was adequately discussed in the

25· ·DEIR.
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·1· · · · · · Secondly, and it's been talked about a lot, I

·2· ·found -- this is hard for me to articulate politely -- I

·3· ·found the Draft EIR to be frustrating -- I'm not an

·4· ·experienced CEQA person -- but to be frustrating when it

·5· ·would mention something that could be an impact, and then

·6· ·say, "Oh, but we're not going to talk about that because

·7· ·this is preemptive."· A lot of people have talked about

·8· ·that, Commissioner Sprague just mentioned it.· It's been

·9· ·mentioned many times.· So as a not-CEQA expert, I would

10· ·say, well, either talk about it, or don't talk about it.

11· ·And by mentioning it and saying, "Oh, we're not going to

12· ·go there," it makes for some crazy points in the report.

13· · · · · · For example, the Alternatives Analysis, I think

14· ·there's some very strong viability for the half amount --

15· ·the halving and doing-the-trains-at-night alternative, but

16· ·it's not discussed.· It's kind of:· "Chh-chh, nope, it's

17· ·not our jurisdiction."

18· · · · · · Regarding -- moving on.· Regarding the traffic,

19· ·the general plan talks about Level of Service D, the Draft

20· ·EIR talks about how this project will not exceed that.· It

21· ·doesn't hold water.· I'm not -- I read the Fehr & Peers

22· ·Report, and the Final Transportation Impact Analysis

23· ·Report, and I think when you take an outlier and make that

24· ·part of your average, you're not really analyzing the

25· ·impacts of the LOS D versus LOS D(E).· In other words, I
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·1· ·think there are serious traffic impacts of this project in

·2· ·that area.

·3· · · · · · And lastly, regarding hazardous materials and the

·4· ·outlying jurisdictions, we've all read -- those of us who

·5· ·have read every word that's come in -- the information

·6· ·from the cities uprail, and there is a public meeting --

·7· ·that maybe staff can talk more about; I don't know -- on

·8· ·September 29th at Solano County, regarding rail transport.

·9· ·And I think that the dynamic of this profession of the

10· ·huge volume increases of this transport -- forgetting our

11· ·town, but just in general -- the fact that the volume has

12· ·increased thousands or hundreds of percentages in the last

13· ·five years, I think that that's something that the Final

14· ·EIR or revised draft is going to have to address.

15· · · · · · Thank you.

16· · · ·COMMISSIONER DEAN:· Thank you.

17· · · · · · Commissioner Oakes, are you ready?

18· · · ·COMMISSIONER OAKES:· Yes, sir.· Thank you.

19· · · · · · My issues center around the financial

20· ·responsibility.· And one of the basic questions I have is:

21· ·Who owns this crude oil, from the source until it's a

22· ·finished product?· I'd just like to know who owns it.

23· · · · · · And then:· How are those along the rail lines

24· ·indemnified in case of an accident?· How are the citizens

25· ·of Benicia and the employees and employers along -- in the
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·1· ·same area, also indemnified in case of an accident?

·2· · · · · · I'd like to know whoever handles it, touches it,

·3· ·stores it, whatever it was, (inaudible), how much

·4· ·insurance do they have?· I'd like to see those -- that

·5· ·amount of money.· And the reason I bring this up is, the

·6· ·rail line that hauled the rail (sic) that had the accident

·7· ·in Quebec had $25 million insurance.· That lasted about a

·8· ·half a day.· The citizens are picking this up now.· And

·9· ·it's not the intent, I'm sure, of Valero for that to

10· ·happen, but at the same time we have to make sure it

11· ·doesn't happen.· So I'd like to see answers to that kind

12· ·of stuff.

13· · · · · · And I agree with the rest of the issues in regard

14· ·from the Commissioners on the other line items, and I will

15· ·bring forth written questions for the -- for the deadline

16· ·as well.

17· · · · · · Thank you.

18· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

19· · · · · · I had comments.· It's been touched on by some of

20· ·the other Commissioners, but specifically hazardous

21· ·materials and the cumulative effect of hazardous

22· ·materials.· I'm looking at page 5-17, "Hazards and

23· ·Hazardous Materials," "For the Project" -- and I'm just

24· ·going to quote here -- "For the Project to make a

25· ·cumulatively considerable contribution to the impacts of
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·1· ·hazards, two or more events (from the Project and another

·2· ·cumulative project) would have to occur at the same time

·3· ·and affect the same places.· The likelihood of such a

·4· ·cumulative accident event would be even smaller than the

·5· ·estimated low probability of a Project-related accident

·6· ·and spill."· And that just doesn't make any sense to me.

·7· · · · · · A cumulative impact is additive, not -- in other

·8· ·words, when you add the number -- you add additional

·9· ·trains and train miles to any length of train track, that,

10· ·and there's an accident, it doesn't necessarily have to be

11· ·in the same place at the same time.· So when you do your

12· ·calculation, you're actually multiplying, say, for

13· ·instance, one -- if you have a risk of 1 percent, and then

14· ·you multiply that by 1 percent to come out with an even

15· ·smaller percentage of what the cumulative impact would be,

16· ·I don't think that's correct.· It should be additive.

17· · · · · · So, in other words, if your risk is 1 percent,

18· ·for every additional train you add -- everything being the

19· ·same -- you've now added another 1 percent.· And if you

20· ·add another train, that's an additional 1 percent.· So

21· ·you're adding those percentages, not multiplying to get a

22· ·smaller risk factor.· So I'd really like to see that

23· ·redone.

24· · · · · · And, in fact, the cumulative impacts related to

25· ·hazards, how can you determine both what the impact is and
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·1· ·what the cumulative impact is, without the background

·2· ·information?· I know some of the other Commissioners have

·3· ·touched on this, and this preemptive right that that

·4· ·information is not -- has been withheld from this EIR.

·5· ·But I think it comes down to the Applicants, and to a

·6· ·certain degree, the Railroad, who is an unnamed

·7· ·co-applicant, you might say, that they might have the

·8· ·legal right to withhold that information, but the

·9· ·Commission also has a right, at some point, to say, "You

10· ·know, we don't think that the information in the document

11· ·is sufficient, and we find" -- we can find it inadequate

12· ·for some reason along those lines.

13· · · · · · So there might be a strategic decision that needs

14· ·to be made.· Maybe that information could be provided.

15· ·I'd certainly would like to see that.· I have to think, as

16· ·the other Commissioners have said, we keep coming back to:

17· ·What's the hazard of transporting this material on the

18· ·rail lines through Benicia and through the upstream

19· ·cities?· From my perspective, that hasn't been adequately

20· ·analyzed.

21· · · · · · In fact, if you're looking under "Hazards and

22· ·Hazardous Materials," I just basically quoted most of the

23· ·paragraph that relates to that on cumulative impacts.· But

24· ·if you go back to biological resources, they review Table

25· ·5.1 -- or 5-1, that suggested other crude-by-rail projects
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H1-54

·1· ·in the state -- and it names some:· WesPac Pittsburg

·2· ·Energy Infrastructure Project; Phillips 66 Company Rail

·3· ·Spur Extension Project; Alon Bakersfield Refinery Crude

·4· ·Flexibility Project -- would increase railcar traffic

·5· ·along transportation systems serving those project areas,

·6· ·which may or may not overlap with the project.· I mean,

·7· ·there's more information in that one paragraph in biology

·8· ·than there is in the section under "Hazards and Hazardous

·9· ·Materials."· So I'd like to see a lot more information

10· ·there.

11· · · · · · And I probably have some additional comments, but

12· ·I'll provide those in writing before Monday.

13· · · · · · Any other last-minute comments before I turn this

14· ·back to the public?

15· · · ·COMMISSIONER YOUNG:· Yeah, I apologize.· There's one

16· ·thing I wanted to get to, but I forgot.· It has to do with

17· ·the study on the likelihood of a spill, and it's done by a

18· ·Dr. Barkan, in the Appendix, and it said there's a one

19· ·chance in 111 years that there would be an accident, but

20· ·the calculations he used to come to that conclusion, you'd

21· ·have to be a graduate in Advanced Mathematics to

22· ·understand what they are.· And it would be helpful to me

23· ·if that -- those calculations could be simplified into

24· ·something that the average, educated person could

25· ·understand.
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·1· · · · · · The study said that the accident rate had

·2· ·declined for railroads, had declined in the years since

·3· ·2009, but that seems to be in conflict with the U.S.

·4· ·Pipeline and Hazardous Materials Safety Administration,

·5· ·which said there was more crude oil spilled from trains in

·6· ·2013 than in the previous 37 years combined; that more

·7· ·than a million gallons of oil spilled in 2013 alone.

·8· · · · · · His study looked at the years 2005 to 2009, for

·9· ·hazardous materials releases, but that preceded the dates

10· ·for moving crude oil by train.· So I don't think it's

11· ·necessarily relevant to talk about what happened on

12· ·railroads before crude oil started to be shipped, and I

13· ·would ask the consultant to look at the period from 2009

14· ·forward, as a more relevant period of time to use for that

15· ·calculation.

16· · · · · · Thank you.

17· · · ·COMMISSIONER DEAN:· Okay.· So I'm going to get ready

18· ·to turn it over to the -- return it to the public here.

19· ·Before I do that, I'm going to read some of our

20· ·guidelines.· I should have probably done this earlier, but

21· ·I just want to remind everybody we have Rules of Conduct.

22· · · · · · Each speaker has a maximum -- at least for these

23· ·next 44 speakers we're talking about -- five minutes.

24· · · · · · If others have already expressed your opinion,

25· ·you may simply indicate that you agree with the previous
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·1· ·speaker.

·2· · · · · · Speakers are requested not to make personal

·3· ·attacks on Commission members, staff members, or members

·4· ·of the public, and to make comments which are slanderous

·5· ·or which may invade a person's individual, personal

·6· ·privacy.

·7· · · · · · Also, in order to facilitate the process and

·8· ·ensure fairness, we would request that there be no

·9· ·clapping, cheering or booing.· Instead, if you agree with

10· ·a speaker, we would ask that you simply raise your hand so

11· ·the Commission knows you're in agreement with the

12· ·statements that are being made.

13· · · · · · I know I've done that the last couple meetings.

14· ·That really seemed to work well.· We appreciate

15· ·everybody's cooperation in keeping the meeting civil and

16· ·efficient.

17· · · · · · So that said, I'm going to start calling

18· ·speakers.· These are people who turned in cards at

19· ·previous meetings.· And I understand that if there's

20· ·people outside of the room, we'll give you a few minutes

21· ·to get here.· We're going to ask people to line up in the

22· ·back, to not stand in the aisle, but to line up in the

23· ·back.· And we'll call five or six people at a time.· If

24· ·you could line up back there, and then when the previous

25· ·speaker is done, you can come forward to the podium and
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·1· ·the microphone.

·2· · · · · · Okay.· So Adela Hernandez.· Adrienne Sterrano.

·3· ·Aline Nunes.· Bob Livsay.· Cara Bateman.

·4· · · · · · First speaker can just come down and we can get

·5· ·started right away.· Yeah, come on up.

·6· · · · · · (Inaudible.)

·7· · · ·UNIDENTIFIED SPEAKER:· Microphone, please.

·8· · · ·COMMISSIONER DEAN:· Yeah, name, please.

·9· · · ·MR. LIVSAY:· Bob Livsay.· I live here in Benicia, and

10· ·I am a property owner, and I was raised around refineries

11· ·my entire life.· So I'm well aware of refineries, and I

12· ·moved here knowing all about it.

13· · · · · · My main concern is that I believe there's been a

14· ·lot of public comment, and there have been a lot of

15· ·written comments, and it was to be about this thing right

16· ·here (indicating), and that's rather large.· And I believe

17· ·that's what we were supposed to be doing, and I would like

18· ·to try to follow that rule, also.· So I'm really not going

19· ·to say too much.

20· · · · · · But the one thing I think that the reason we're

21· ·here, for one reason and one reason only, it's about this

22· ·right here (indicating).· It's the United States

23· ·Constitution.· United States Constitution allows you to be

24· ·able to come to this point.· And I do appreciate the fact

25· ·that all the people are writing comments, they've been
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·1· ·sent in to the -- and I read them all the time because I

·2· ·get the update -- and there were some very lengthy

·3· ·comments made here, which are going to be, I'm assuming,

·4· ·turned in by the 15th.· And I have all the confidence in

·5· ·the world that this Draft EIR will turn into a very, very

·6· ·good EIR, we will be able to move forward and then go to

·7· ·the project itself.

·8· · · · · · And I think that's what it's really about, is the

·9· ·project.· It's not about a bunch of what-ifs and things

10· ·like that; it is about the project.

11· · · · · · And I don't think it matters whether I am for it

12· ·or against it, but I will tell you that I am for it.· But

13· ·I hope -- it was a year ago -- I think it was in

14· ·September, and they were worried at that time that they

15· ·wanted to extend -- I think by 15 days or 25 days --

16· ·the -- because they were supposed to have the Draft EIR

17· ·out at that time.· It went on and on and on and on, and so

18· ·we never got it.· And they were --

19· · · · · · You know, so here we are today, a year later, and

20· ·we're still not even through this.· We're still finishing

21· ·up -- hopefully tonight.· And I look up, here's the clock,

22· ·I'm not sure if we're going to make it before midnight.· I

23· ·hope you do, because it appears there's going to be less

24· ·people talking tonight.

25· · · · · · But I think in the long run, it's really going to
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·1· ·get down to the project.· And all the comments that were

·2· ·made by the Commissioners, you were presented by yourself,

·3· ·you volunteered, you were then nominated, and you were

·4· ·approved by the Council, and I think you're trying very

·5· ·hard to do the work that you are there to do, and I do

·6· ·certainly appreciate that, and I do hope that all those

·7· ·comments that were made will be written, they will go in,

·8· ·and they'll be part of a Final Draft EIR, and I think we

·9· ·will all have an opportunity to come back -- because this

10· ·is not over.· We're only partially into it, as I think

11· ·that the Chair said.· And I think that was understandable.

12· · · · · · And I do appreciate what -- Do you mind if I call

13· ·you Kat -- what Kat said, that -- to write down these

14· ·comments by the Commissioners and make sure that they do

15· ·get in and get to the EIR.· Because that's what it's all

16· ·about.· It's not about whether you're for or against

17· ·fossil fuel.· It's not about big business.· It's not

18· ·about, you know, profits.· It's not about any of those

19· ·things.· And it's not about emotion.· It's about this

20· ·Draft EIR, and it's about that project.· And I think that

21· ·as long as we stick to that and move forward on that, I

22· ·think you'll find that you'll come up with a very good

23· ·Final ERI (sic), and then I think you'll also move forward

24· ·on the project, and then you'll come to a conclusion.· How

25· ·long that's gonna be, I could predict, but I don't think I
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·1· ·will.

·2· · · · · · But I do believe that this little thing right

·3· ·here (indicating), that's all it is.· That's the

·4· ·Constitution right there.· Look at this (indicating).

·5· ·That's rather large.· Does that make sense?

·6· · · · · · And we're gonna have -- you guys are going to

·7· ·have to go through that, and it's all the written

·8· ·comments, and you're now going to come back with a

·9· ·brand-new EIR, and who knows how long that's going to be.

10· ·All kinds of comments are going to come up, and they're

11· ·going to be worrying about the guy up the hill, the guy

12· ·down the hill, and this, that and the other.

13· · · · · · And all I can tell you is I lived -- born and

14· ·raised in Martinez, and my family worked at the refineries

15· ·for many, many years, and they were healthy and they were

16· ·clean.· And if I don't mind saying so for myself, it's a

17· ·little egotistical, but I'm 81 years old.· You know

18· ·something?· There's nothing wrong with living in a

19· ·refinery town.· If you want to be young and stay healthy,

20· ·my advice is to live in a refinery town, because you're

21· ·going to look like me, and I don't look bad.

22· · · · · · So I do hope you appreciate that, and I do

23· ·appreciate the fact of your hard work.· And I do believe

24· ·that we will come to a conclusion to this.· And I want to

25· ·thank you for the time.· Thank you very much.
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·1· · · ·COMMISSIONER DEAN:· All right.· Thank you for your

·2· ·comments.

·3· · · · · · Next speaker, please.

·4· · · ·MS. HERNANDEZ:· Hi.· My name is Adela Hernandez.· I

·5· ·already spoke before in the first meeting.· And I read,

·6· ·you know, a little bit about the situation, and I still am

·7· ·opposing to the project.

·8· · · ·COMMISSIONER DEAN:· Did you say you spoke at the

·9· ·previous meeting?

10· · · ·MS. HERNANDEZ:· Yes, at the first meeting.

11· · · ·COMMISSIONER DEAN:· Okay.

12· · · ·MS. HERNANDEZ:· But you called my name, so I just

13· ·wanted to let you know.

14· · · ·COMMISSIONER DEAN:· Thank you.

15· · · · · · All right.

16· · · · · · Hi, good evening.

17· · · ·MS. BATEMAN:· I'd like to cue up a PowerPoint.

18· · · ·COMMISSIONER DEAN:· I'm sorry?

19· · · ·MS. BATEMAN:· I need to cue up a PowerPoint and a

20· ·couple slides.

21· · · ·COMMISSIONER DEAN:· Oh, okay.

22· · · ·MS. BATEMAN:· My name is Cara Bateman.

23· · · · · · So, I've been to a couple of meetings.· I might

24· ·be one of those familiar faces you mentioned earlier.

25· · · · · · We've all heard a lot of comments from the public
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·1· ·about the DEIR; and, in particular, about dangers on the

·2· ·rail.· So I set out to do my own data evaluation.· I went

·3· ·to the Federal Railroad Administration website, their

·4· ·Office of Safety Analysis databases, and I put together a

·5· ·couple of charts to kind of give a visual for what we're

·6· ·looking at.

·7· · · · · · Commissioner Young just made a comment about the

·8· ·release rate analysis report maybe not being quite right

·9· ·because it looks at data that's pre the crude-by-rail

10· ·boom.· So I actually have some data that might answer your

11· ·question.

12· · · · · · Just to establish a baseline, these are total

13· ·train miles.· This is all the available data, but from the

14· ·FRA from 1975 through end of May of 2014.· You'll see it

15· ·comes up, it comes down, but we are by no means at a peak

16· ·right now.· We've had previous years where there's been a

17· ·whole lot more train activity.· Highest being 813 million.

18· ·Lowest being 558.· Average throughout the year 685

19· ·million.

20· · · · · · Number of train accidents per 1 million train

21· ·miles.· Our highest rate was back in 1978:· 14.62.· Our

22· ·lowest, 2.4 in 2012, in 2013.· Years that, I believe, this

23· ·whole room would consider are part of the crude-by-rail

24· ·boom; right?· Which 2007 seems to be about the date for

25· ·that.
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·1· · · · · · I might actually also add here that the best

·2· ·rates were in 2012 and 2013.· The next best was actually

·3· ·2010, at 2.7.· The next best after that was actually in

·4· ·2011, at 2.82.· Next 2009; next was 2008; next was 2007.

·5· ·Pretty interesting stuff, considering the data that has

·6· ·been used has been considered fatally flawed by a lot of

·7· ·people.· I think this speaks volumes that it's actually

·8· ·not, and it's actually spot on.

·9· · · · · · Just a few more representations of the data that

10· ·the FRA has, that you guys might find useful.· Same:· 1978

11· ·appears to have been a really bad year.

12· · · · · · Lowest rate, here we go, 2012.· Again, please

13· ·note that that is considered to be part of the

14· ·crude-by-rail boom.

15· · · · · · I might also add that our second lowest rate was

16· ·in 2013 at 1800.

17· · · · · · Please also note that the range of data has an

18· ·average of almost 3,000 terrible accidents.· The range for

19· ·what most of us consider to be the crude-by-rail boom:

20· ·1800.

21· · · · · · So here's the derailments, which were referenced

22· ·specifically in the release rate analysis, which is an

23· ·Appendix to the EIR -- Draft EIR, plus it's referenced a

24· ·zillion times in it; right?· Same things, Folks:· Our

25· ·highest again, 1978; lowest, 2013.
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·1· · · · · · You can look at the averages:· Same.· They've

·2· ·only gotten better.· I also have to add here, that we had

·3· ·our best rate in 2013, and we had a similar trend where

·4· ·our next best rate was in 2012, at 1290; 2010 was the

·5· ·third best; 2009 was the fourth best; and 2011 was the

·6· ·fifth best.· This is data since 1975, and our best numbers

·7· ·in safety have been in the last decade or less.

·8· · · · · · (Inaudible comment.)

·9· · · · · · So here we have our collisions.· Similar data

10· ·trends, hazardous materials.· Averages for the last seven

11· ·years.· Still better than the full range.

12· · · ·COMMISSIONER DEAN:· I'm going to have to ask you to

13· ·wrap it up.· You've run out of time.

14· · · ·MS. BATEMAN:· Of course.· I have e-mailed this to Amy

15· ·and Brad for you guys to review.

16· · · ·COMMISSIONER DEAN:· Okay.

17· · · ·MS. BATEMAN:· Because I'm sure you'll probably want.

18· ·I do have one copy, if anybody's interested in it right

19· ·now.

20· · · ·COMMISSIONER DEAN:· You can give it to staff and they

21· ·can bring it up here.

22· · · ·MS. BATEMAN:· Thank you for your time.

23· · · ·COMMISSIONER DEAN:· Thank you.

24· · · · · · Okay.· Next speaker.· Okay.· So -- hi.· Was your

25· ·name called?
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·1· · · ·MS. CLYATT:· I think so.

·2· · · ·COMMISSIONER DEAN:· What's your name?

·3· · · ·MS. CLYATT:· Sheila Clyatt.· I thought I heard it

·4· ·last ....

·5· · · ·COMMISSIONER OAKES:· What's your name?

·6· · · ·MS. CLYATT:· Sheila Clyatt.

·7· · · ·COMMISSIONER DEAN:· Sorry, not yet.

·8· · · ·MS. CLYATT:· No, not yet?· Thank you.

·9· · · ·COMMISSIONER DEAN:· We'll get there.

10· · · · · · There's a few people ahead there.· We're looking

11· ·for Adrienne Sterrano.· Aline Nunes.

12· · · · · · Then the next group would be Charles Davidson.

13· ·Cheryl Zook.· Chris Howe.· Dale Hellquist.· And Damien

14· ·Luzzo.

15· · · · · · So if you want to come forward, whoever is ready

16· ·to go.

17· · · ·MR. HOWE:· Thank you, Mr. Chairman, members of the

18· ·Commission.· My name is Chris Howe.· I'm the Health Safety

19· ·Environment & Government Affairs director for Valero here

20· ·in Benicia.

21· · · · · · On behalf of Valero, I'd like to acknowledge all

22· ·your efforts to hear public comment on this Draft EIR and

23· ·Crude-By-Rail Project.· While this is the City's third

24· ·public meeting on the topic, we too have sought to reach

25· ·out and explain the project to those, and answer questions
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·1· ·that we have heard about the project.

·2· · · · · · Valero's held two widely publicized public

·3· ·meetings, along with several other meetings, with

·4· ·emergency response personnel as far away from here as

·5· ·Auburn.· Those meetings, with both state and local

·6· ·officials are continuing.

·7· · · · · · We've received acknowledgment of support and

·8· ·endorsement of the Draft EIR from hundreds of members of

·9· ·the community.· I encourage you to look at the more than

10· ·100 cards of support that have been submitted on the

11· ·project, including over 500 from the residents of Benicia,

12· ·275 of which I'd like to include in the record tonight.

13· · · · · · We're looking forward to a conclusion of this

14· ·phase of the process tonight.· In support of that, I want

15· ·you to know that we've reached out to the many supporters

16· ·in the audience tonight and have requested that they limit

17· ·their remarks on the Draft EIR to less than one minute,

18· ·and submit their written remarks to you instead.· Those

19· ·that choose to do so, we'll let you know as their name is

20· ·called and they come to the podium.

21· · · ·COMMISSIONER DEAN:· Thank you.· We appreciate that.

22· ·Thank you.

23· · · · · · Do you have another speaker ready to go?· Sir,

24· ·are you waiting to speak?· No?

25· · · · · · Okay.· So looking for Charles Davidson.
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·1· · · ·MR. DAVIDSON:· Right here.

·2· · · ·COMMISSIONER DEAN:· Oh, is that you?· Okay.

·3· · · ·MR. DAVIDSON:· Yeah.· How long did you say I should be

·4· ·able to speak?

·5· · · ·COMMISSIONER DEAN:· Five.

·6· · · ·MR. DAVIDSON:· Oh, okay.· I should be able to do it

·7· ·more quickly.· Thank you.

·8· · · · · · Good evening.· Thank you for letting me speak.

·9· ·My name is Charles Davidson.· I live in Hercules, near

10· ·Phillips 66 Refinery, and like Benicians, also live by

11· ·Union Pacific's Railroad tracks.

12· · · · · · I am a member of the Sunflower Alliance.· That is

13· ·a group of citizens concerned with our area's residents'

14· ·health and safety in the vicinity of refineries and

15· ·railroads.· We are concerned with the health of the planet

16· ·in the context of a productive, forward-looking energy

17· ·economy.

18· · · · · · I will explain why I do not support Valero's

19· ·Crude-By-Rail Project as written, and specifically call to

20· ·question the project's cumulative impacts.

21· · · · · · Legal staff representing the Sacramento Area

22· ·Council of Governments, a planning agency of the region's

23· ·six counties and 22 cities, stated, "The Valero CB

24· ·Crude-By-Rail Environmental Impact Report never looks at

25· ·the risk of fire and explosions in one of these
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·1· ·situations."

·2· · · · · · They said that the City of Benicia is failing to

·3· ·acknowledge the risk of explosions and fires that could

·4· ·happen if the Bay Area's city approves Valero's plan to

·5· ·run crude oil trains through Northern California to its

·6· ·refinery.· The accusation in a draft letter released last

·7· ·Tuesday by the Sacramento Area Council of Governments

·8· ·comes in response to a Benicia report that said the twice

·9· ·daily rail shipments of 70,000 barrels of crude will pose

10· ·no significant threats to cities on the rail line such as

11· ·Roseville, Sacramento and Davis.

12· · · · · · Benicia's analysis stops at Roseville.· Several

13· ·local officials, including Plumas County Supervisor Kevin

14· ·Goss, said that they wanted to include likely routes to

15· ·the north and east, including the Feather River Canyon and

16· ·the Dunsmuir areas, both of which have been designated by

17· ·the state as high-hazard areas for train derailments.

18· · · · · · The Sacramento group is calling that finding,

19· ·quote, fundamentally flawed, and points out that the

20· ·federal government issued an emergency order in May saying

21· ·new volatile crude oil shipments are an imminent hazard

22· ·along rail lines.

23· · · · · · An oil train derailment and explosion of Bakken

24· ·North Dakota shale oil of the type carried by Valero,

25· ·instantly killed 47 individuals in Lac-Megantic, Quebec,
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·1· ·last July prompted Canadian officials to impose tougher

·2· ·safety regulations.

·3· · · · · · After a train carrying Bakken crude exploded a

·4· ·few months later in Casselton, North Dakota, shooting out

·5· ·a 200-foot fireball, the U.S. Pipeline and Hazardous

·6· ·Materials Safety Administration declared Bakken crude as

·7· ·significantly more flammable than typical heavy crudes,

·8· ·due to being extraordinarly high in propane and butane

·9· ·content.

10· · · · · · While 70 percent of U.S. crude is currently being

11· ·carried by the obsolete and crash-intolerant dot 111

12· ·railroad tanker cars, the newer CPC 1232 tanker cars being

13· ·planned will take years to replace the dot 111s.· These

14· ·newer 1232 cars will be highly vulnerable to rupture upon

15· ·derailment and explosion, as the train's belly sinks into

16· ·the ground to line the tracks, it speeds up to 50 miles

17· ·per hour, frequently over landfill.

18· · · · · · Valero's twin project to the CBR is the Valero

19· ·Improvement Project that desires to upgrade the refinery

20· ·in order to refine lower quality crude that is higher in

21· ·sulfur and heavier than the current feedstock.

22· · · · · · Lighter Bakken crude needs to be mixed into heavy

23· ·insoluable tar sands bitumen as a solvent so that it will

24· ·flow more easily within Valero's machinery.· This

25· ·low-quality crude project will increase greenhouse gas
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·1· ·output and increase requisite natural gas input by a state

·2· ·of 20 percent, in order to refine such low-quality crudes.

·3· · · · · · Moreover, the tar sands import into Benicia,

·4· ·Valero's fluid catalytic cracker catalyst will accumulate

·5· ·more asphalt-like catalyst poisons in the form of

·6· ·petroleum coke, and it will need to be continuously burned

·7· ·off in the catalyst regenerator, emitting more particulate

·8· ·matter pollution than currently, onto Benician residents,

·9· ·even despite the addition of lighter Bakken crude.

10· · · · · · A tar sands crude oil spill would be catastrophic

11· ·to California's water supply or the Delta and impossible

12· ·to clean up, as proven in Michigan's 2010 Kalamazoo River

13· ·and bridge pipeline rupture, that will never be

14· ·remediated, despite spending over $1 billion to date.

15· · · · · · The amount of crude-by-rail is set to increase

16· ·tenfold knap in California within the next five years.

17· ·Shipping tar sands crude and propane-laden Bakken crude

18· ·into Benicia is a toxic risk, given the three train

19· ·derailments within the last year alone, two of which

20· ·involved heavy-metal-laden petroleum coke.

21· · · · · · Thank you.

22· · · ·COMMISSIONER DEAN:· Thank you.

23· · · · · · We're still looking for Cheryl Zook.· And Dale

24· ·Hellquist.· And Damien Luzzo, that's L-U-Z-Z-O.

25· · · · · · Then after that, Dave Dickey.· Ethan Buckner.
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·1· ·Greg Armstrong.· Greg Partch.· And Greg Yuhas, that's

·2· ·Y-U-H-A-S.

·3· · · ·COMMISSIONER SMITH:· He already spoke.

·4· · · ·COMMISSIONER DEAN:· And after that, Heather Lewis.

·5· ·James Keidler -- Kreidler.· Jane Koski.· Jerry Stumbo.

·6· ·And Jerry Zimmerman.

·7· · · · · · Yeah, come on down.· Good evening.

·8· · · ·MR. KARRAS:· Good evening, Mr. Chair, members of the

·9· ·Commission.· I may not look like Heather Lewis, and I'm

10· ·not.· I'm Greg Karras.· I'm subbing for Heather.· We both

11· ·represent CBE.· She signed up last time; we informed your

12· ·staff.

13· · · ·COMMISSIONER DEAN:· What was your name, please?

14· · · ·MR. KARRAS:· Greg Karras.· I'm a scientist for the

15· ·Communities for a Better Environment.· And we've been

16· ·involved in this project.· I've been analyzing it.· We

17· ·will be submitting comments; that's our plan.

18· · · · · · I want to highlight some key points that I think

19· ·you need to know about before you make your decision on

20· ·this EIR, and get a chance to ask questions about before

21· ·the deadline.· So this is part of our comments, some

22· ·things you may not have heard before, or not this way.

23· · · · · · A little bit about me.· I have 30 years of

24· ·on-the-job training experience in pollution prevention

25· ·engineering, industrial investigation.· I've done that for
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·1· ·CBE and refineries up and down the state.

·2· · · · · · I'm published, peer-review published in this

·3· ·field, and I've seen a lot of refinery EIRs.· This one

·4· ·needs to be revised and recirculated.· Better to do that

·5· ·now than later, that's the best way to get the right

·6· ·decision sooner.· I'll explain why.

·7· · · · · · First, it's proposed too close to on-site

·8· ·existing refinery hazards.· This is not described very

·9· ·well in the EIR, but there's a scale now, and it looks to

10· ·be less than 50 feet from one large storage tank, and

11· ·within a hundred feet of a bunch of others, including some

12· ·of the facility LPG others -- other potentially volatile

13· ·and toxic.

14· · · · · · So this is a risk of spreading hazard

15· ·environments, a new hazard being introduced.

16· · · · · · You know, there was a refinery multiple-tank fire

17· ·recently.· It came right after -- in the month or two

18· ·after the Chevron Richmond disaster two years ago.· It was

19· ·in Venezuela, and about 70 people died.· These are

20· ·catastrophic events, a whole tank or several tanks catch

21· ·fire.· And it's really unusual to see a new project place

22· ·a multiple-ignition hazard so close to each other in

23· ·America today.· So this is something you should take a

24· ·very close look at, especially since the EIR kind of

25· ·ignores it, in terms of on-site fire and explosion hazard.
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·1· · · · · · Second, there's a false assumption that only the

·2· ·crude by boat will be replaced.· The fact is -- and this

·3· ·is widely reported -- the California source, the pipeline

·4· ·crude, must be over the life of this project, over the

·5· ·expected life of this project.· This is well-known, widely

·6· ·recorded.· It's important for many reasons.· There's a

·7· ·couple of them that you should know about.

·8· · · · · · You talked about the offsets, subtracting the

·9· ·boat emissions from the train emissions.· What if there's

10· ·zero?· This is what I'm saying.· There's actual,

11· ·substantial evidence that those offsets are not real.· And

12· ·when you consider that, which the EIR doesn't, you will

13· ·see that by its own admission, there's a significant local

14· ·air pollution impact for knocks that's not identified and

15· ·addressed in the Draft.· There's a significant global

16· ·climate impact that's -- by its own thresholds, that's not

17· ·identified and addressed in the Draft.

18· · · · · · Like I said, revise and recirculate it now is

19· ·better than later.· This is grounds for it, in my

20· ·understanding.

21· · · · · · There's an even bigger part of this, though, and

22· ·that's, if you think about it, the California pipeline

23· ·crude, that's the heavier component of the current blend,

24· ·that's what's going to be replaced.· So, yeah, there will

25· ·be some Bakken and some light crude, but when that's
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·1· ·replaced in the blend, in a refinery that's got a window

·2· ·of operating blends, and can't go beyond it, you can

·3· ·pretty much take it to the bank, it's going to be mostly

·4· ·the heavy stuff.· And when you look at where that can be

·5· ·brought by rail, this project is a tar sands project, and

·6· ·that has tremendous and multiple impacts on greenhouse gas

·7· ·emissions, on safety hazards, on local pollution of the

·8· ·air, of the Bay, safety of the refinery staff itself; all

·9· ·of that is ignored.· It certainly will fundamentally

10· ·change the production methods of the processes in the

11· ·refinery, and therefore, that has to be addressed.

12· · · · · · Final point.· The reason why I'm not telling you

13· ·what percentage or what factor -- in fact, my peer review

14· ·works, sometimes it's a factor of two, with the waterboard

15· ·and selenium; with refinery's crude changes, a factor of

16· ·10 -- I'm not going to tell you that, and I can't yet,

17· ·because they've hid the information about what the

18· ·baseline crude quality and (inaudible) are.· This is

19· ·information even Chevron disclosed, after required by the

20· ·Court.· This is information they say is trade secret.· I

21· ·can tell you that I've published peer-review work for the

22· ·American Chemical Society.· What I can't tell you --

23· · · ·COMMISSIONER DEAN:· You've run out of time.· You're

24· ·going to have to stop there.

25· · · ·MR. KARRAS:· All right.· So the American Chemical
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·1· ·Society published information -- including information for

·2· ·this refinery --

·3· · · ·COMMISSIONER DEAN:· I'm sorry.· I'm going to have

·4· ·to -- I'm going to have to stop you there.

·5· · · ·MR. KARRAS:· Do you believe that?

·6· · · ·COMMISSIONER DEAN:· We still have speakers.

·7· · · · · · Okay.· Additional speakers:· Jim Ponder.· Jim

·8· ·Stevenson.· John Hill.· Jon Youmans.· And Ken Miller.

·9· · · ·MR. HOWE:· Hi.· I wanted you to know, Greg Partch, who

10· ·is a supporter of the project, has agreed to submit his

11· ·comments in writing.· And Mr. Ponder has, as well.· So

12· ·just wanted to make a note of that.

13· · · ·COMMISSIONER DEAN:· What is the first name?

14· · · ·MR. HOWE:· Greg Partch, P-A-R-T-C-H.· And Jim Ponder.

15· · · ·COMMISSIONER DEAN:· Thank you.

16· · · ·MR. HILL:· Good evening.

17· · · ·COMMISSIONER DEAN:· Good evening.

18· · · ·MR. HILL:· Chairman, Commissioners.· My name's John

19· ·Hill.· I'm the Vice President, General Manager, of the

20· ·Valero Benicia Refinery.

21· · · · · · I'm very proud of our employees, the operation,

22· ·and our company Valero Energy.

23· · · · · · I appreciate the Commission's time in evaluating

24· ·the Draft EIR associated with our Crude-By-Rail Project.

25· · · · · · I want to thank the Benicia City staff for
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·1· ·preparing the Draft EIR.· We, Valero, believe the Draft

·2· ·EIR is a very comprehensive document, and with your

·3· ·questions answered, a worthy document of certification.

·4· · · · · · Safety is the core of our business.· Every day

·5· ·our professional staff of over 700 employees, safely

·6· ·operates, maintains, and works to improve our ability to

·7· ·safely, environmentally, and sufficiently manage our

·8· ·operation.

·9· · · · · · Our safety commitment is recognized around the

10· ·state, and well-documented in the Draft EIR.· We have

11· ·further acknowledged uprail concerns over railcar design,

12· ·and as such, are committed to using the newer design 1232

13· ·railcars for crude delivery to our refinery.

14· · · · · · Valero's working with UP and the City of

15· ·Benicia's Fire Department, and have been involved in

16· ·uprail community outreach to discuss emergency

17· ·preparedness.

18· · · · · · The Draft EIR evaluated emissions associated with

19· ·this project.· The City's evaluation determined reductions

20· ·in overall emissions.· These reductions are significant.

21· ·And with the certification of the Draft EIR, those

22· ·reductions are closer to being realized.

23· · · · · · The Draft EIR contains references to various

24· ·crudes as potential feedstocks to be carried by rail.

25· ·Many of these crudes, including Bakken, have been safely

ht
tp

://
w

w
w

.y
es

la
w

.n
et

/h
el

p

Planning Commission Meeting for the City of Benicia, 9-11-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 9-11-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 66
YVer1f

H1-73
cont.

2.9-288



·1· ·processed at our facility by our professional and

·2· ·committed staff, many of which are on duty 24 hours a day,

·3· ·365 days a year.· As mentioned at the last meeting, Art

·4· ·Gray -- it was late -- watching us right now on TV.

·5· · · · · · The Draft EIR references additional jobs.· These

·6· ·120 construction jobs for approximately six months, and 20

·7· ·full-time jobs associated with the building and ongoing

·8· ·operation of these new, proposed facilities.· These jobs

·9· ·are real, and will positively impact the new employees'

10· ·lives and our community.· You might note that recently we

11· ·posted openings for 50 -- 15 entry-level positions, and in

12· ·five days had over 1100 applicants for those 15 positions.

13· ·This is an example of our excellent reputation as a

14· ·responsible employer.

15· · · · · · Our employees work hard.· They are generous.

16· ·They volunteer and give back to the community improving

17· ·other's lives.

18· · · · · · We are a responsibile operator, and value our

19· ·45-year relationship with the community.

20· · · · · · We are looking forward to completion of the

21· ·public comment period on the Draft EIR and moving forward

22· ·with the permitting process of our Crude-By-Rail Project.

23· · · · · · Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · ·COMMISSIONER YOUNG:· Question.· I've got a question,
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·1· ·sir.· Did you say that you're currently processing Bakken

·2· ·oil?

·3· · · ·MR. HILL:· I said we have -- we have processed Bakken

·4· ·oil in the past.

·5· · · ·COMMISSIONER YOUNG:· And how was that delivered to the

·6· ·refinery?

·7· · · ·MR. HILL:· It came in by barge.

·8· · · ·COMMISSIONER YOUNG:· By barge?· Okay, thank you.

·9· · · ·COMMISSIONER DEAN:· Thank you.

10· · · · · · Next speaker.· Hi.· Good evening.

11· · · ·DR. STEVENSON:· Good evening.· My name is Dr. Jim

12· ·Stevenson.· I'm a Benicia resident.· And rather than go

13· ·into any one of the dozens of issues that have been

14· ·raised, I think the overriding question really is one of

15· ·risk.· Risk you can look at quantitatively or

16· ·qualitatively.· And I was sitting thinking how best to

17· ·explain or to help everyone understand that.· I mean, we

18· ·understand it basically, but catastrophic things are of

19· ·special import, obviously.

20· · · · · · And I was recalling a time when I was in Los

21· ·Angeles and there was an accident, a vehicle accident.

22· ·Now, we can have vehicles, a bicycle accidents, a vehicle,

23· ·or motorcycle accidents, a vehicle, a car, a truck,

24· ·whatever, and these all have a different effect on

25· ·traffic, and of course that's the big issue then with
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·1· ·vehicles.

·2· · · · · · And what happened that day, there was one real

·3· ·accident, and that was when a semi, loaded with a toxic

·4· ·substance, happened to twist and turn and go over on the

·5· ·freeway, and I happened to be behind it about 15 miles,

·6· ·trying to find a way around that.

·7· · · · · · So one accident, but boy did it have an impact.

·8· · · · · · What we're talking about here is risks in

·9· ·different places in this whole equation.· Risks of the

10· ·sulfur, which is 11 times as great in the tar sands oil as

11· ·the regular crude that's normally done.· That's not a risk

12· ·of spill, but that is a risk.· That's something we should

13· ·be concerned about.

14· · · · · · And so what I would point out, is that when we

15· ·look at this, we can look at numbers, number of accidents

16· ·per year, or whatever, and say, "Oh, well, that's not too

17· ·bad.· Maybe things are even getting better."· But all it

18· ·takes is Lac-Megantic, or Casselton or Lynchburg, and

19· ·these accidents seem to be greater than what they have

20· ·been in the past.· Kind of like my experience with the

21· ·semi going sideways and really killing traffic for the

22· ·better part of that day in Los Angeles.

23· · · · · · So I would invite you to look at risk, not in

24· ·terms of just cumulative, like you, Mr. Dean, were talking

25· ·about before:· How do you figure cumulative risk?· There
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·1· ·are many, many ways to look at this, and I think we need

·2· ·to go beyond just what will happen if there's an accident

·3· ·that involves a train or whatever.

·4· · · · · · So I think that covers it, rather than going into

·5· ·the many, many, many things there are.

·6· · · · · · Thank you for your time.

·7· · · ·COMMISSIONER DEAN:· Thank you.

·8· · · · · · Okay.· Kenny Griffin.· Larry Oppenheimer.· Liisa

·9· ·Stark.· Lori Bateman.· Mark Sally.

10· · · · · · Good evening.

11· · · ·MS. STARK:· Hi.· Good evening, Commissioners.· I'm

12· ·Liisa Stark, Director of Public Affairs with Union Pacific

13· ·Railroad, and really here tonight to comment on the Draft

14· ·EIR as it pertains to some of the comments that you've

15· ·heard from the public testimony that's occurred over the

16· ·last several meetings.

17· · · · · · As the Commission knows, Union Pacific is a

18· ·transportation provider in the Benicia area for goods'

19· ·movement by rail.· We serve all types of customers, all

20· ·different types of products.· And, in fact, if you think

21· ·about the significance of freight rail and what it means

22· ·to each and every one of us, virtually all goods and

23· ·products that consumers use every day have been moved by

24· ·rail.· That includes electronics, clothing, food, the

25· ·automobiles you drive, building materials, and chemicals
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·1· ·that are used to ensure that we have a safe drinking water

·2· ·supply.

·3· · · · · · This has been discussed a little bit, but

·4· ·railroads are heavily regulated by the federal government.

·5· ·Union Pacific complies with all regulations that we are

·6· ·required to, that govern rail traffic.· And in many cases,

·7· ·we actually take additional voluntary steps to ensure that

·8· ·every movement we make is done as safely as possible.

·9· · · · · · What federal regulation does is it provides a

10· ·clear and uniform regulatory structure to ensure that all

11· ·products, including crude oil, are transported as safely

12· ·as possible.

13· · · · · · So with respect to rail transportation -- this

14· ·has been mentioned this evening -- federal law does

15· ·preempt most state and local regulation of rail

16· ·activities.· And I would encourage you, we did submit a

17· ·letter that was submitted to the City, that really

18· ·outlines a lot of that.· It was written in response to the

19· ·Sacramento Area Council of Governments' letter that they

20· ·submitted on the project, but it does a very, very good

21· ·job of outlining the federal requirements and the

22· ·preemption issues that the railroads are required to

23· ·operate under.

24· · · · · · And then I also want to point out something that

25· ·I think is very important to understand, when you look at
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·1· ·the global world of goods' movement, and the fact that the

·2· ·railroads are required to carry all types of commodities,

·3· ·that includes hazardous materials.

·4· · · · · · So under federal regulation, railroads are

·5· ·considered what is called a "common carrier."· And so with

·6· ·that obligation, that means we can't decide what type of a

·7· ·product we will take for transportation and what kind we

·8· ·won't.· We are federally obligated to accept any type of

·9· ·commodity for transportation, so long that it has been

10· ·packaged according to U.S. Department of Transportation

11· ·regulations, which are very extensive.

12· · · · · · And obviously with that obligation, we've talked

13· ·a little bit -- there's been some discussion about

14· ·liability.· We are liable for every product that we move

15· ·on our railroad for a customer, and we take that

16· ·responsibility, obviously, very, very seriously.

17· · · · · · Our goal is the same for our customers and the

18· ·communities in which we operate, and that is to deliver

19· ·every railcar safely, while at the same time being

20· ·prepared to respond to an incident should one occur.

21· · · · · · Union Pacific absolutely understands the public's

22· ·concern about crude-by-rail, and we take our

23· ·responsibility to ship that crude oil, as we do every

24· ·other commodity, in highest regard and utmost safety.

25· · · · · · We follow the strictest safety standards -- I
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·1· ·think I already mentioned this.· We do exceed federal

·2· ·safety standards in many instances, as well.· Safety:

·3· ·It's our company's top priority.· We don't waiver on that.

·4· ·And for freight railroads, safe operations is not

·5· ·voluntary; it's an imperative, in order for us to deliver

·6· ·product safely.

·7· · · · · · We're proud to say that 99.997 percent of all

·8· ·hazardous materials as an industry are delivered without

·9· ·incident.· That includes adding in data, if you look at

10· ·some of the recent incidents that have occurred over the

11· ·last year or plus.· And you might ask how are we able to

12· ·have and maintain such a strong safety record?· Well, it

13· ·really boils down to the investments that we make into our

14· ·company and into our infrastructure.

15· · · · · · We also have robust engineering programs that

16· ·allow us to, you know, fully inspect our rail lines, our

17· ·infrastructure and our bridges.· UP actually spent $21.6

18· ·billion in capital investments from 2007 to 2013, just

19· ·updating and investing in our infrastructure.· And keeping

20· ·in mind, that $21.6 billion are not taxpayer investments.

21· ·That is all private capital from our company investing in

22· ·our livelihood.

23· · · · · · I'm running out of time, so I just want to

24· ·mention that, you know, in addition to everything that we

25· ·do to ensure infrastructure is in top condition, Union
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·1· ·Pacific also does reach out to local emergency response

·2· ·agencies to provide specific training in regards to rail

·3· ·operations.· A lot of that comprehensive training would

·4· ·focus on tank-car anatomy, breeding hazardous shipment

·5· ·documentation, and to secure locomotives.· And we've

·6· ·had -- more than 2400 first responders from throughout the

·7· ·state have been trained in that over the last three years.

·8· · · · · · And with that, I just reiterate again, safety is

·9· ·our number 1 priority, and we take it very seriously.

10· · · · · · Thank you.

11· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

12· · · ·COMMISSIONER YOUNG:· Question.· Ms. Stark?

13· · · ·COMMISSIONER DEAN:· Question from the speaker.

14· · · ·COMMISSIONER YOUNG:· Ms. Stark?· Question.· You said

15· ·that -- on the question of liability, you said that UP --

16· ·I believe you said, "We are liable for every product we

17· ·transport."· Does that mean you also are -- would be

18· ·responsible for cleanup costs for any spills and for

19· ·property damage related to any fires or explosions?

20· · · ·MS. STARK:· Yeah, that's correct.· The railroad is

21· ·responsible for any type of incident that we have; we are

22· ·financially liable for all of that.· And that applies to

23· ·local or state emergency response costs that are

24· ·associated with an incident.· It is -- applies to all the

25· ·response that happens at the time.· It also deals with all
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·1· ·cleanup, as well as all mitigation that is required as

·2· ·part of any type of incident.· That is all funded by the

·3· ·Railroad.

·4· · · ·COMMISSIONER DEAN:· Thank you.

·5· · · · · · Now we'll have all the next speakers coming up.

·6· ·Next, after this speaker:· Matt Biers-Ariel.· Nancy Rieser

·7· ·or "Reeser."· Rick Slizeski.· Robert Yarbrough.· And

·8· ·Rodney Robinson.

·9· · · · · · Hi.

10· · · ·MS. L. BATEMAN:· Hi there.· Mr. Chairman and members

11· ·of the Commission, my name is Lori Bateman, and I'm a

12· ·24-year resident of Benicia.· I appreciate you giving me

13· ·this opportunity to speak.

14· · · · · · I believe the Draft EIR is comprehensive and

15· ·thorough as written.· I'm very pleased with the positive

16· ·effect this project will have on the environment.· I

17· ·support the Valero Crude-By-Rail, and I have submitted my

18· ·extended remarks to the record separately.

19· · · · · · Thank you.

20· · · ·COMMISSIONER DEAN:· Thank you.· Okay.· We're moving

21· ·through these names.· Russ Rice.· Sam Scrutchins.· Sheila

22· ·Clyatt.· Stan Lawson.· Suzanne either "Cleeman" or

23· ·Kleiman.

24· · · · · · Okay.· Then Teresa Jensen.· Tim Rose.· Tom

25· ·Rybarczyk.· And William Darnell.
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·1· · · · · · Hi.· Just come on down, yeah.

·2· · · · · · Good evening.

·3· · · ·MS. KLEIMAN:· Good evening.· My name's Suzanne

·4· ·Kleiman.· I live here in Benicia.

·5· · · · · · First, it was my understanding that this agenda

·6· ·called for public comment, not for Commission comment.

·7· ·The Commission can open a forum and speak whenever they

·8· ·want, and submit their questions to the authors of the EIR

·9· ·and to staff at any time.· We are limited.

10· · · · · · I support the Valero Crude-By-Rail Project

11· ·because I see no substantial reasons not to.· There's less

12· ·to fear, and more to be gained, by approving the project

13· ·than not by approving it.· Everything I hear and read from

14· ·the people who oppose the project is based on fear:· Fear

15· ·of spills; fear of greater air pollution; fear of more

16· ·cars; fear of change; fear of the unknown; and fear of

17· ·fear.· Most of these fears are misplaced.· You must put

18· ·things in perspective and weigh the benefits versus risk.

19· ·There are 50,000 people who die a year on our highways,

20· ·but yet cars are still allowed.

21· · · · · · Accidents happen.· That's a given.· However, from

22· ·the Draft EIR, the probability of an oil spill on land is

23· ·less than the probability of an oil spill on water.· Plus,

24· ·for the same size spill, it is much cheaper and easier to

25· ·mitigate an oil spill on land than on water.· Think of the
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·1· ·impact to wildlife and fish if a spill occurs on water and

·2· ·how long it lasts.

·3· · · · · · On the other side of the coin, a fear is

·4· ·opportunity.· The rail project will create jobs, make us

·5· ·more independent from foreign oil, and generate increased

·6· ·tax revenues for the City of Benicia, by allowing Valero

·7· ·to be more profitable.

·8· · · · · · According to the DEIR, not only does the project

·9· ·comply with safety noise issues, it will decrease gas

10· ·house emissions.· It will make producing gas more

11· ·economically efficient, which may go toward lowering the

12· ·price of gas, as well.· We citizens would all benefit.

13· · · · · · Also consider the cost of not doing the project.

14· ·It will be a lost opportunity forever.· Lost capital year

15· ·after year, into the future.· Not approving the project

16· ·will further substantiate the claims that Benicia is in

17· ·effect, anti-business, anti-progress, obstructionistic,

18· ·and antagonistic to change.· Stories about how hard and

19· ·expensive it is for businesses to get started and expand

20· ·in this town abound.· Just consider the possibility of

21· ·Valero starting an oil refinery business here in Benicia

22· ·from scratch, if it weren't already here.· Given the

23· ·City's current views, the probability, I believe, is

24· ·between zero and none.

25· · · · · · I've heard it said that Benicia's refinery is one
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·1· ·of the least profitable for Valero, if it is profitable at

·2· ·all.· I don't know this for a fact.· Don't kill the goose

·3· ·that lays the golden egg.· The oil refinery and the

·4· ·industrial base kept the City going and thriving after the

·5· ·'60s when the arsenal was closed.

·6· · · · · · Valero produces 25 percent of our City's revenue.

·7· ·They have given over 13.7 million to local charities in

·8· ·the past 10 years.· If Valero goes -- and don't kid

·9· ·yourself, if we make it hard enough for them, they will --

10· ·then we may become another Vallejo.

11· · · · · · There is a saying:· Capital goes where it is

12· ·treated well.· That is why Wal-Mart went to American

13· ·Canyon rather than to Vallejo.· Vallejo's failure to

14· ·encourage and support its economic base led to its

15· ·bankruptcy.

16· · · · · · We must recognize that no legal document or DEIR

17· ·can cover all eventualities.· At some point, you have to

18· ·rely on the goodwill of Valero to do what is right.· But

19· ·Valero has a long and proven record of doing just that.

20· ·They have had the highest rating of refineries in the U.S.

21· ·for several years.

22· · · · · · One more quick point.· I heard some antagonists

23· ·to the project say that the refined oil will be exported

24· ·and not used for American consumption.· First of all, the

25· ·U.S. is not oil independent.· The U.S. produces only half
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·1· ·of what we consume.

·2· · · · · · Secondly, so what if the oil is exported?· That

·3· ·is a good thing.· If we can take the pressure off of

·4· ·Europe, and especially eastern European countries from

·5· ·being so dependent on Russian oil, that is a huge benefit.

·6· ·I would rather fight the bullies of the world economically

·7· ·through exporting oil through our allies than taking up

·8· ·arms.

·9· · · · · · Finally, the stronger we are economically in the

10· ·city, in the state, and in the country, the more options

11· ·are available to us.· There is more capital to spend on

12· ·R&D for more efficient cars, for cleaner air, for cleaner

13· ·water, and for all kinds of projects for good.

14· · · · · · It is profit and goodwill which will create a

15· ·brighter future for us and for future generations.

16· · · · · · Thank you.

17· · · ·COMMISSIONER DEAN:· Thank you for your comment.

18· · · · · · Next speaker, please.

19· · · ·MR. DARNELL:· My name is William Darnell.· I live here

20· ·in Benicia.· I've been in the oil business all my life.· I

21· ·was born in the oil fields.· The principles I was raised

22· ·under, with my family who was in the oil business, was

23· ·honesty and safety.· And I worked for Valero -- "Refining

24· ·Company," now "Energy Company."· They have the same

25· ·principles I've lived with for 78 years of my life.
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·1· ·Anything that was left unkept around the oil fields, the

·2· ·derricks, pipelines, my dad, grand, I'd get my back-end

·3· ·kicked for leaving it that way.· You cleaned up after

·4· ·yourself.· You didn't dirty up the economy.· You operated

·5· ·honestly.· And believe me, I think it's the most

·6· ·hottest -- highest principle industry that I'm familiar

·7· ·with.

·8· · · · · · Valero does a great job, and this is a good

·9· ·project for the City of Benicia.· I highly endorse it, and

10· ·I've submitted it to the City in writing.· Thank you.

11· · · ·COMMISSIONER DEAN:· Could you say your name again.· I

12· ·didn't get it.

13· · · ·MR. DARNELL:· William Darnell.

14· · · ·COMMISSIONER DEAN:· William Darnell.

15· · · ·MR. DARNELL:· D-A-R-N-E- double L.

16· · · ·COMMISSIONER DEAN:· Thank you.

17· · · ·MR. HOWE:· Mr. Chairman, I want to recognize there was

18· ·three folks that you had called that have indicated to me

19· ·that they're going to submit their comments in writing.

20· ·The first is Mr. Robert Yarbrough, at position, I think,

21· ·34.

22· · · ·COMMISSIONER DEAN:· Okay.

23· · · ·MR. HOWE:· Mr. Russ Rice, at position number 36.

24· · · ·COMMISSIONER DEAN:· Okay.

25· · · ·MR. HOWE:· And Mr. Tom Rybarczyk at position number
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·1· ·43.

·2· · · ·COMMISSIONER DEAN:· Okay.· Thank you for that.

·3· · · · · · Hi.· We had a speaker back there.

·4· · · ·MS. CLYATT:· Hello.

·5· · · ·COMMISSIONER DEAN:· Hi.

·6· · · ·MS. CLYATT:· My name is Sheila Clyatt, and I think you

·7· ·did call me this time.

·8· · · · · · I am opposed to Valero for many reasons that have

·9· ·been already said, so I won't repeat them, because I'm

10· ·sure you've heard enough.

11· · · · · · Just a couple quick comments.· The graphs that

12· ·were given earlier on the derailments and the crashes, I

13· ·think that what really has to be addressed is the impact

14· ·of the crashes today versus before.· When 40 people died

15· ·in Quebec, that was catastrophic, and that's not something

16· ·you just have a line for one derailment.· It's bigger than

17· ·that.· There's more to that data that has to be looked at.

18· · · · · · There's a couple things that are discrepancies to

19· ·me that I don't understand.· The increase in 20 permanent

20· ·jobs in Valero.· What about the gentleman that spoke

21· ·earlier who is geographically close to that site who says

22· ·that he will be laying off 25 people because he won't be

23· ·able to get in and out of his work area because of the

24· ·train congestion?

25· · · · · · So there's just a lot of -- over and over again.
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·1· ·You know, the economic benefits.· I understand that there

·2· ·could be some economic benefits, but there's also going to

·3· ·be a great decrease in the values of properties here.

·4· ·Because people move to Benicia, like myself, retired,

·5· ·because it's a safe community, because I'm looking for

·6· ·good air quality, because I want to be around a community

·7· ·where there are children and all different

·8· ·multigenerational facets.· But parents with young children

·9· ·and families, they're gonna be -- they're gonna have

10· ·concerns about the risks that have been mentioned tonight,

11· ·and they're gonna look again.· And I believe that's gonna

12· ·decrease the property values all across the board.

13· · · · · · So I think that's a factor, economically, to look

14· ·at.

15· · · · · · And then there was another discrepancy that I'm

16· ·not clear on, and I was wondering if someone might

17· ·address, which is:· What's the proof that these trains are

18· ·environmentally better than the ships that the current way

19· ·the transportation that's getting the oil here?· And

20· ·that's something that may have already been addressed, but

21· ·I had to work at the library tonight for a benefit for the

22· ·library, so excuse me if I already missed that point, if

23· ·it's already been addressed.

24· · · · · · And I just really want to thank you for the

25· ·seriousness of what's being presented to you.· I really
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·1· ·appreciate that you're giving your time and your full

·2· ·attention, and taking all sides of this, and really

·3· ·committing yourself to make a good decision for all of us,

·4· ·your neighbors.· And I appreciate that very much.· Thank

·5· ·you.

·6· · · ·COMMISSIONER DEAN:· Thank you.

·7· · · · · · Okay.· So there's a number of names to be called

·8· ·where the speakers have not come forward.· I'm going to

·9· ·run through those one more time.· I didn't catch

10· ·everybody's name who came to the podium, so if I call your

11· ·name and you've already spoken tonight, you don't get a

12· ·second chance.· It just means I didn't -- I wasn't quick

13· ·to note who you were.

14· · · · · · So, Dave Dickey.· Ethan Buckner.· Greg Armstrong.

15· ·Heather Lewis.· James Kreidler.· Jane Koski.· Jerry

16· ·Stumbo.· Jerry Zimmerman.· Jon Youmans.· Ken Miller.

17· ·Kitty Griffin.· Larry Oppenheimer.· Mark Sally.· Matt

18· ·Biers-Ariel.· Nancy Rieser or "Reeser."· Rick Slizeski.

19· ·Rodney Robinson.· Sam Scrutchins.· Stan Lawson.· Teresa

20· ·Jensen.· Tim Rose.

21· · · ·MR. HOWE:· Mr. Chairman, I had missed one of the

22· ·previous.· Mr. Jerry Stumbo will be submitting comments in

23· ·writing.

24· · · ·COMMISSIONER DEAN:· Okay.· Great.· Thanks.

25· · · · · · Okay, so that's it on the 44 people who submitted
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·1· ·cards at previous meetings.

·2· · · · · · So we have 19 additional cards of people who

·3· ·submitted their cards tonight, and I guess it's up to the

·4· ·Commission now what do we want to do next?

·5· · · ·COMMISSIONER YOUNG:· Can we get five minutes to take a

·6· ·break?

·7· · · ·COMMISSIONER DEAN:· Yeah, so we'll take a -- take a

·8· ·five-minute break and then we'll come back and discuss our

·9· ·next move here.

10· · · · · · So back at 9:15.

11· · · · · · (Recess taken.)

12· · · ·COMMISSIONER DEAN:· Okay.· Can I ask for people to

13· ·quiet down in the audience.

14· · · · · · So we've gone through all the 44 speaker cards

15· ·that we had from previous meetings, and we have an

16· ·additional 19 tonight of people who have filled out cards

17· ·to speak tonight.· So I'm going to bring it back to the

18· ·Commission, and we have a couple of options.

19· · · · · · It's 9:21.· I think we could -- seems like we

20· ·could get through these remaining speakers.· The question

21· ·is, what previous -- at previous meetings we allowed five

22· ·minutes.· Do we want to allow five minutes again?· Or

23· ·three?· I know that the City Attorney has said that

24· ·there's -- we can reduce the five minutes to three, if we

25· ·feel that it's appropriate.
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·1· · · · · · Comments from the Commission?· We have 19 speaker

·2· ·cards.

·3· · · ·COMMISSIONER OAKES:· So that's an hour and five

·4· ·minutes.

·5· · · ·COMMISSIONER YOUNG:· Most of the people who have been

·6· ·speaking have taken less than five minutes, so it doesn't

·7· ·bother me to keep it at five minutes.

·8· · · ·COMMISSIONER DEAN:· Okay.· Other comments from other

·9· ·Commissioners?· I'm seeing nods that five minutes is okay.

10· · · · · · All right.· Then we'll -- we'll go forward with

11· ·the people who have given us cards so far.

12· · · · · · I want to say Gary Mess.

13· · · ·MR. MOSS:· "Moss."

14· · · ·COMMISSIONER DEAN:· Moss.· You're number 1.· Then

15· ·David Jenkins.· Then Paul Reeve.· And then Shoshana

16· ·Wechsler.· Thank you for the phonetic spelling, I

17· ·appreciate that.

18· · · · · · Hi, good evening.

19· · · ·MR. MOSS:· Good evening, sir.· My name is Greg Moss,

20· ·(inaudible).· I worked in the shipyard business for 40

21· ·years.· I'm telling you right to your face:· You have a

22· ·dangerous situation on your hands.· These tankers are

23· ·coming up here are foreign-owned.· When Hazelwood crashed

24· ·in the reef and let the oil spill, a knee-jerk reaction

25· ·happened, that was simply:· What do we do?· Double-hull
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·1· ·tankers.

·2· · · · · · We didn't have technology.· For 10 years we

·3· ·waited.· Shipyards were dying.· So Exxon, Mobil, Texaco,

·4· ·Chevron, Standard, sold the tankers to third-world

·5· ·countries.· They come up here right now with Filipino,

·6· ·Indonesia, Rumanian captains, Greek captains.· They don't

·7· ·have to have any Coast Guard requirement, just American

·8· ·pilot.· They have 30- to 35-year-old hulls, which is not

·9· ·the standard that we used to have at 25.

10· · · · · · One of the City Council women was worried about

11· ·birds.· The zebra mussel was discharged into the Bay.· It

12· ·clogs our intanks, our power plants, our waterways.

13· · · · · · Another one was introduced, which was a seagrass.

14· ·It's taking billions of dollars of money.· Now we have the

15· ·mitten crab that's burrowing into the delta that came from

16· ·a China ship when they bounced out by coming up the

17· ·straits.

18· · · · · · I worked on the Galveston, the Exxon Valdez.· I

19· ·can tell you right now, we have time bombs.· The time

20· ·bombs are simply ships that are owned by foreign country.

21· · · · · · Five different owners:· One, the transportation

22· ·company.· Two, the charter company.· Three, the finance

23· ·company.· Four, is the Board of Directors.· When there's

24· ·an accident, that goes bankrupt (indicating), that goes

25· ·bankrupt (indicating), money's transferred to the fourth
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·1· ·one; they pay off the stockholders and the CEO and the

·2· ·president.· You have no money.

·3· · · · · · Under this engagement, you have the rail system

·4· ·libel.· And at 6.5 cents, which is $6,500 every 24 hours,

·5· ·that will buy you your emergency equipment, your phone,

·6· ·and other safety devices you need.· But these tankers that

·7· ·are coming up here, not only do they, in a sense of saving

·8· ·the world, they bring a species that we never heard of.

·9· · · · · · It will take, Jerry Brown said, $1.2 billion to

10· ·fix our dikes before an earthquake happens.· If an

11· ·earthquake happens, we lose our drinking water.· We're in

12· ·a drought.

13· · · · · · It makes sense not to send our sons and daughters

14· ·to go to war over foreign oil.

15· · · · · · And the one company that got spun off in 2003

16· ·when Bethlehem shipyard -- Bethlehem Steel went bankrupt,

17· ·was our rail division.· It's owned by the workers, and

18· ·they're using a high-carbon steel.

19· · · · · · In 2002, they wanted to introduce this new type

20· ·of car that didn't have saddles.· It has a cradle.· The

21· ·saddle ones were all bad design:· Puncture the tank,

22· ·roll over.

23· · · · · · The new ones are made with high-carbon steel and

24· ·you see them with the steel-girder beams on the side.

25· ·That protects them from puncture and rollover.
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·1· · · · · · I've got 40 years in the business.· Last year,

·2· ·working with (inaudible) project in San Francisco, did you

·3· ·know that there was an ammunition ship right out here,

·4· ·that had 20,000 tons of explosives, and had a mechanical

·5· ·problem?· Were you notified?· No.· And I was going to take

·6· ·my daughter in '85.· We adopted.· '85, the airplane

·7· ·crashed into the mall.· And everybody said:· Let's remove

·8· ·the mall.· No, let's remove the airport.

·9· · · · · · We encroached on this refinery.· The refinery was

10· ·encroached on by us.· You build houses within a quarter

11· ·of -- your former planners -- a quarter of a mile in a

12· ·blast zone, and then you made people sign off:· "This is a

13· ·blast zone, and you are liable."

14· · · · · · They were here in '68, we knew they were here.

15· ·They're the only refinery that's the youngest in the

16· ·United States of America.· That is why they are able to do

17· ·turnovers, add new equipment, and work with the community.

18· · · · · · So, I'm telling you the truth.· Google it.· Check

19· ·it out.· Go to where the ships tie up, and go look at

20· ·them.· They're time bombs.· Thank you.

21· · · ·COMMISSIONER DEAN:· Thank you.

22· · · · · · Hi, good evening.

23· · · ·MR. JENKINS:· Hello, ladies and gentlemen of the

24· ·Commission.· My name is David Jenkins.· I spoke here

25· ·before.
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·1· · · · · · I came here tonight thinking of a book in the

·2· ·Bible that said that it's written on the wall; that

·3· ·perhaps the Commission already decided that this was

·4· ·moving forward, but I'm so pleased to hear each one of you

·5· ·comment with the negative sides of this, and certainly the

·6· ·questions that have arisen out of the DEIR.

·7· · · · · · I have read parts of the DEIR, and certainly not

·8· ·all of the numerous pages, but I believe that it is

·9· ·materially flawed and needs additional information for

10· ·clear scoping of the threat that this project does cause.

11· · · · · · Some of the issues I have noted that are unclear,

12· ·are the storage of loaded and unused tankers.· What are

13· ·they going to do with them?

14· · · · · · Traffic congestion at the Park Road on and

15· ·offramp, and the mitigation of those problems.

16· · · · · · What control is there to say that they can't

17· ·bring in more than two trains a day?· If you give them

18· ·permission to bring in two, what's to stop them from

19· ·bringing in three or four or five, and only creating

20· ·further problems?

21· · · · · · There's not enough information in the report to

22· ·make a valid argument for the damages potentially could be

23· ·caused by a spill or an explosion in the Benicia wetlands

24· ·or the surrounding populous areas.

25· · · · · · What hazard does a burning tanker cause to the
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·1· ·air around our community?· There must be more information

·2· ·to show clear mitigation for the damages, should a spill

·3· ·or an explosion take place, and signed warranties by

·4· ·Valero and UP Railroad to cover such damages, if they

·5· ·should occur.

·6· · · · · · We must have clear detail as to the train usage,

·7· ·storage, and response in the event of a major hazardous

·8· ·spill.

·9· · · · · · Also, just this last week, the State Department

10· ·issued a Yellow Warning of a terrorist action by the ISIS,

11· ·that may include rail tankers, truck tankers and any

12· ·transportation facility that would include flammable

13· ·liquids.· If these tankers are parked in an open area,

14· ·what is to prevent them from this type of threat?

15· · · · · · I encourage the Council to take careful aim

16· ·before allowing this potential threat to our community.· I

17· ·am a landholder in the Industrial Park, a businessman, an

18· ·occupant of the business park.· I am concerned.· I am very

19· ·concerned, because I am right next to all of this, and I'm

20· ·going to breathe this stuff every day.· And I'm very

21· ·concerned.· Yes, I can move, but I'm also heavily

22· ·invested.

23· · · · · · I ask you:· Carefully look at this project.· Make

24· ·them provide the documentation that gives us clear

25· ·exposure -- that gives us the clear exposure that is
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·1· ·before us.

·2· · · · · · Thank you for your time.

·3· · · ·COMMISSIONER DEAN:· Thank you for your comments.

·4· · · · · · Next speaker, please.

·5· · · ·MR. REEVE:· Hello, I'm Paul Reeve.· I had to skip

·6· ·another meeting to come here.· I would have to say that on

·7· ·reading this plan -- and I spent hours on that -- that I

·8· ·was most unfavorably impressed with the quality of the

·9· ·DEIR, and frankly don't know how it got as far as it did

10· ·towards publication in the condition that it is.

11· · · · · · So, there's so much to be said still that should

12· ·be written.· I'm only going to make those negative

13· ·comments verbally here, and submit the rest written.

14· · · · · · Thank you very much.

15· · · ·COMMISSIONER DEAN:· Thank you.

16· · · · · · Hi.· And then after this speaker, Eric Hoglund.

17· ·John Hosler.· Jim Rollins.· And Greg Karras.

18· · · · · · Hi, good evening.

19· · · ·MS. WECHSLER:· Good evening.· Members of the Planning

20· ·Commission, good citizens of Benicia, I thank you for this

21· ·opportunity to comment on Valero's proposal.

22· · · · · · I was born and raised in Solano County, and I

23· ·currently live in West Contra Costa, a few miles from the

24· ·Chevron Refinery.

25· · · · · · I'm here to ask you to do the hard but ethically
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·1· ·necessary thing, and that's to veto the project that

·2· ·Valero proposes.· The City of Benicia has set admirable

·3· ·county-wide greenhouse gas reduction goals, but all your

·4· ·local mitigation measures will mean absolutely nothing if

·5· ·you vote on the side of quick profit and extreme gas and

·6· ·oil extraction.

·7· · · · · · The World Meteorological Organization just

·8· ·announced that greenhouse gases reached a record high in

·9· ·2013.· And CO2 levels increased more between 2012 and 2013

10· ·than during -- than during any other year since 1984.

11· · · · · · Now, according to the DEIR, Valero's project will

12· ·somehow miraculously buck this negative trend.· Section

13· ·4.6 assures us the project is GHG neutral.· Trains

14· ·traveling between the refinery and North American oil

15· ·fields will generate locomotive emissions, but, quote, to

16· ·understand the project's net impact on climate change, one

17· ·must consider maritime emissions the project would

18· ·eliminate.

19· · · · · · I would argue that the DEIR is not an objective

20· ·scientific document, but rather a carefully constructed

21· ·and extended argument that employs cherry-picked evidence,

22· ·and the careful use of omissions to argue that the

23· ·substitution of rail for marine transport simply

24· ·eliminates worrisome GHG emissions.· But is that the end

25· ·of the story?· And what about the beginning of the story,
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·1· ·the place where that transported oil is extracted?

·2· · · · · · Perhaps some of you have seen those amazing NASA

·3· ·satellite images of the U.S. at night.· The Eastern

·4· ·Seaboard blazes with light and then plunges into the

·5· ·darkness of the Great Plains.

·6· · · · · · But in the northwest corner of the Plains is a

·7· ·sudden explosion like neon fireworks that eclipses even

·8· ·Chicago and New York.· These are the fracking fields of

·9· ·North Dakota.· The lightly sea comes from gas flares from

10· ·thousands of shale oil rigs planted all over the Bakken

11· ·formation.· That's right, the flaring of natural gas,

12· ·methane, shooting into the atmosphere because the industry

13· ·on the ground has decided it's just too expensive to

14· ·capture it.· The real prize is the light sweet oil that's

15· ·loaded onto trains and is coming soon to Benicia if Valero

16· ·has its way.

17· · · · · · So what's wrong with this picture?· Well, it's

18· ·this:· Methane ... is an extremely powerful greenhouse of

19· ·gas that's far more potent than CO2.· It disappears

20· ·relatively quickly.· Its power to trap heat is

21· ·concentrated in a short, intense burst.· But within a

22· ·25-year period, the period in which we get our act

23· ·together, or lose the climate game.· Methane has its

24· ·greatest effect, trapping 86 times more solar radiation

25· ·than CO2 can.· Now, for this, and other reasons unique to
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·1· ·fracking, Bakken crude is highly carbon-intensive.· And

·2· ·yet, nowhere in the DEIR is the carbon intensity of the

·3· ·oil itself, before refining, factored into GHG

·4· ·calculations.

·5· · · · · · On this crucial subject the DEIR remains silent.

·6· · · · · · An honest assessment would account for the entire

·7· ·process, from beginning to end, from extraction, to

·8· ·refining to burning.· Climate impacts don't begin and end

·9· ·at the California border or at the margins of the Bay Area

10· ·Basin, nor is the carbon-intensive frack oil carried by

11· ·rail, identical to the conventionally extracted oil

12· ·arriving by ship.

13· · · · · · Again, let's remember the warning of the WMO.

14· ·Last year, in 2013, concentration of CO2 in the atmosphere

15· ·was 142 percent of the pre-industrial amount.· That would

16· ·be in 1750.· Methane was 253 percent.· We are moving in

17· ·exactly the wrong direction.

18· · · · · · The eye-dazzling blaze from North Dakota's

19· ·fracking fields is as glorious as Vegas when seen from the

20· ·aerial view, but do we really want to gamble with the very

21· ·future of our planet in order to conduct business as

22· ·usual?

23· · · · · · Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · · · · Next speaker, please.
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·1· · · ·MR. HOSLER:· My name is John Hosler.· Thank you for

·2· ·hearing my comments.· Out of respect for Valero, I

·3· ·submitted my comments in writing.· Just to say out loud,

·4· ·I'm in support of the project.· That's all.· Thank you.

·5· · · ·COMMISSIONER DEAN:· Thank you.

·6· · · · · · Next speaker.· Hi, good evening.

·7· · · ·MR. HOGLUND:· Hello.· I'm Eric Hoglund.· I'm a

·8· ·resident here in Benicia.· I've raised my children here.

·9· ·I chose to come back here -- I grew up here myself.· I

10· ·chose to come back here and raise my children here because

11· ·of the many things the city has to offer, one of which is

12· ·this Industrial Park that we have here that has allowed us

13· ·to have the parks, the schools, many of the things that I

14· ·benefit from daily.

15· · · · · · I'm going to keep my comments focused towards the

16· ·EIR, which I think is exhaustive, to be quite honest with

17· ·you.· The volume of the document already -- is far

18· ·exceeded what anybody here is going to be able to really

19· ·absorb completely.

20· · · · · · Whether or not you decide that you want Valero to

21· ·process crude-by-rail, the one thing that maybe is not

22· ·fully defined in the EIR is that those hazards that you're

23· ·talking about, that were brought up in questions here, are

24· ·going to be the same hazards that are going to be

25· ·happening no matter what.· You're going to have refineries
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·1· ·on the other side of the Bay, that may or may not be using

·2· ·Bakken crude, or sand tar -- or tar sand or whatever else,

·3· ·you're going to have railcars coming through here with not

·4· ·just crude oil, but all sorts of hazardous materials that

·5· ·not neither you nor I can control.· And the UP has been

·6· ·pretty clear about the fact that they're federally

·7· ·mandated to carry those cargoes.

·8· · · · · · We have ships that come up and down this traffic

·9· ·here.· We have Port Chicago that actually processes

10· ·nuclear power -- nuclear weapons at one time, and I don't

11· ·know what else is going through there.· I know that

12· ·there's a ship that comes up here with an escort, because

13· ·I live on the water, and I see it all the time.

14· · · · · · So we're talking about a lot of what-ifs in a

15· ·very dangerous world that we live in, and I'm not -- I'm

16· ·not going to discount that.· But I will tell you that the

17· ·one thing that I can measure is the safety record of

18· ·Valero, which is well-documented, their VPP program has

19· ·not just stopped at Valero, but their subcontractors are

20· ·now becoming VPP certified.· They have a track record, as

21· ·did Exxon before them.

22· · · · · · But if we'd like to drive business out of

23· ·Benicia, and if we'd like to drive business out of

24· ·California, and have it replaced with another company that

25· ·has a less-than-stellar safety record, by all means keep
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·1· ·picking apart the EIR that's here.

·2· · · · · · But if you're interested in safe manufacture of

·3· ·oil, Valero's doing that right now.· They're going to

·4· ·continue to do that the same way.

·5· · · · · · So that's all I have to say.· Thank you.

·6· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

·7· · · ·MR. KARRAS:· I'm still not Heather Lewis, I'm Greg

·8· ·Karras, but I took her spot earlier, so I've already

·9· ·spoken.

10· · · ·COMMISSIONER DEAN:· All right.· Thanks very much.

11· · · · · · Okay.· Some additional speakers.· Duayne Wieler,

12· ·or "Wheeler."· Donna Wapner.· Brian Harkins.· Aaron

13· ·Bytheway, B-Y-T-H-E-W-A-Y.· Tom Lam.

14· · · · · · Are any of those people ready to come forward?

15· · · · · · Hi, good evening.

16· · · ·MR. BYTHEWAY:· Aaron Bytheway is my name.

17· · · · · · Mr. Chairman and members of the Commission, my

18· ·name is Aaron Bytheway, and I'm a resident of Fairfield.

19· ·I believe in the Draft EIR, that it is complete and

20· ·adequate as written.· I support the Valero Crude-By-Rail

21· ·Project, and I will be submitted my -- submitting my

22· ·extended remarks to the record separately.

23· · · · · · Thank you.

24· · · ·COMMISSIONER DEAN:· Thank you.

25· · · · · · Hi, good evening.
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H1-102

·1· · · ·MS. WAPNER:· Hi.

·2· · · ·COMMISSIONER DEAN:· Hi.

·3· · · ·MS. WAPNER:· My name is Sandra Wapner.· I'm a resident

·4· ·of Benicia.· I'm also a public health educator working in

·5· ·the field for over 30 years, and I'm very concerned about

·6· ·this project.

·7· · · · · · I really appreciate, Mr. Young, your questions,

·8· ·and other members of the Commission, and I really hope

·9· ·that these questions are answered as opposed to just

10· ·glossed over and then the report as written a decision is

11· ·made on.

12· · · · · · I'm not exactly sure of how -- what the steps are

13· ·going to be to get those answers, and once those answers

14· ·come forward, to make sure that the public sees them and

15· ·we once again have a discussion about it, because this is

16· ·a really big decision.· I mean, if we allow Valero to

17· ·bring in the heavier crude oil by rail, there's a lot of

18· ·things to think about.

19· · · · · · And instead of repeating all the questions,

20· ·because I thought you did a great job, all of you in

21· ·asking them, there is one thing I didn't hear tonight, and

22· ·that was really about earthquake impacts.

23· · · · · · After this recent earthquake of 6.0, I think all

24· ·of us were a little shooken by it, both figuratively and

25· ·literally.· I myself also went on the USGS site right
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·1· ·afterwards, and if you didn't happen to read what was

·2· ·written there, I want to just say a quote or two from

·3· ·that.· They said that after the recent 6.8 -- 6.0

·4· ·earthquake in American Canyon, they reported that this

·5· ·area has a high probability of strong shaking in the

·6· ·future, and it stated that there's been severe enough

·7· ·shaking in the past earthquakes in this area, to cause

·8· ·sufficient and serious damage to structures and, they

·9· ·quoted, even larger nearby events than the 1898 6.3

10· ·earthquake that happened on Mare Island, it can be

11· ·expected in the future in this area.

12· · · · · · So having 50 cars come by twice a day, for a

13· ·hundred cars a day, 365 days a year, how can we think that

14· ·the impact of any kind of accident is only once in 111

15· ·years?· We all know that the Hayward Fault, which we're

16· ·not directly by, has been known on all the USGS reports to

17· ·be having something happen of a pretty large nature in the

18· ·next 30 years.

19· · · · · · So I think there are serious issues.· It's not

20· ·fear.· You know, it is true, we do live in a town that has

21· ·an oil refinery.· The bringing it by boat also has risks.

22· ·But the questions we ask are really important.· And not

23· ·just the questions, but getting the answers.

24· · · · · · And the last thing I want to say is, this makes

25· ·me think of something that I heard in the news just the
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·1· ·other day, about the little girl who is learning how to

·2· ·fire a machine gun -- she was under 10 -- and she killed

·3· ·her instructor.· When I heard the report of that tragedy,

·4· ·I was shocked by the questions the newscasters were

·5· ·asking.· They were asking:· "How do you help a young child

·6· ·learn how to deal with the tragedy of killing someone?"

·7· ·And I thought to myself:· I can't even believe they're

·8· ·asking that question.· The question is:· What in the world

·9· ·is a 10-year-old doing with a machine gun?

10· · · · · · And I feel like we're in that situation here.

11· ·We're at a very big crossroads here, and we can't just

12· ·look at those stats that were beautiful about how train

13· ·safety has gotten better, without asking the question

14· ·about what is the cost in money, and what is the cost in

15· ·environmental impacts, due to the accidents that have been

16· ·happening recently?· I'm sure if we looked at that

17· ·statistic, compared to the number of accidents, we would

18· ·see that the impact is really large.

19· · · · · · And maybe, as the woman who talked about having

20· ·fear, maybe I have some fear.· I grew up near Three Mile

21· ·Island.· I was a child during Love Canal.· And 35 years

22· ·after Love Canal -- I was just looking up today,

23· ·there's -- have over 1,000 lawsuits going on today, from

24· ·the new people who moved into Love Canal, who were told

25· ·that there are no environmental impacts -- still having
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·1· ·cumulative effects, but the amount of disease and

·2· ·maladies, rashes and illnesses happening to the people who

·3· ·live in that area, are not only going away (sic), they're

·4· ·increasing.

·5· · · · · · And I love Benicia.· You know, I lived in the

·6· ·City.· I love being here.· I want to remain here.· But

·7· ·I'll tell you, if this is allowed to go forward, and we're

·8· ·not taking a good look at the health impacts of our

·9· ·town -- by doing what?· The only reason this is coming up

10· ·is because it's about money.· It's nothing else but money.

11· ·Valero is not bringing this suit to us because they want

12· ·to improve the health of the Benicia residents.· They're

13· ·not deciding to bring crude rail on the railroad tracks,

14· ·way across on domestic land in urban cities and areas

15· ·because they're trying to help us.· They're trying to have

16· ·a bigger amount of profit from their services and what

17· ·they're doing.· And I understand they're a business.· I

18· ·understand they have a purpose.· But that's not my

19· ·purpose, and I hope it's not yours.

20· · · · · · Thank you.

21· · · ·COMMISSIONER DEAN:· Thank you.

22· · · · · · Next speaker, please.

23· · · · · · Hi, good evening.

24· · · ·MR. LAM:· Good evening, Mr. Chairman, members of the

25· ·Commissions, City staff.· My name is Tom Lam.· I'm a
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·1· ·Fairfield resident.· I've worked here in Benicia for 25

·2· ·years, and I'm a supporter of the project.· I've read the

·3· ·Draft EIR and it's very comprehensive and it's adequate.

·4· ·I have submitted my extended remarks separately.

·5· · · · · · Thank you.

·6· · · ·COMMISSIONER DEAN:· Thank you.

·7· · · ·MR. HARKINS:· Ladies and gentleman, Brian Harkins.

·8· · · ·COMMISSIONER DEAN:· Hi.· Good evening.

·9· · · ·MR. HARKINS:· 527 McCall Drive in Benicia.

10· · · · · · I'll keep my remarks brief, out of respect for

11· ·all of you and the process, and submit them in writing,

12· ·but I'll make a couple of oral comments really briefly.

13· · · · · · This is about alternatives.· Without this

14· ·project --

15· · · ·COMMISSIONER DEAN:· Sir, could you use your microphone

16· ·a little bit?· Just lean -- yeah, thank you.

17· · · ·MR. HARKINS:· This is about -- all about alternatives.

18· ·If we turn down Valero's option of obtaining crude oil

19· ·from domestic sources by rail, that doesn't mean fossil

20· ·fuels go away.· It means we keep the status quo, including

21· ·the financial pressures that are incentivizing people to

22· ·obtain that crude oil from some other means.· So that's

23· ·the decision in front of us as a community and the

24· ·Commission.

25· · · · · · Most of the discussion that I've heard to date,
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·1· ·really focuses on issues at the local, and occasionally,

·2· ·state level.· It's evidenced by the signs in the audience.

·3· ·We've got, quote, "It's good for Benicia."· And we've got,

·4· ·quote, "It's good for Valero."· But I'd suggest that

·5· ·what's missing, really, is a sign that says:· "It's good

·6· ·for Benicia and for Valero and California and the planet."

·7· · · · · · And I think what's in front of the Commission and

·8· ·our community would be a little clearer if the EIR

·9· ·bolstered the conversation on domestic crude oil economics

10· ·as they impact California; and secondly, if they bolstered

11· ·the discussion on global greenhouse issues.

12· · · · · · And to illustrate the global greenhouse issues,

13· ·the EIR is not silent.· I mean, it does give us some

14· ·background in 4.621, and it gives us a table.· And it

15· ·basically tells, by any reasonable sense of error, that

16· ·the current crude slate Valero will obtain -- especially

17· ·given California crudes by pipeline -- are going to go

18· ·down, is going to increase by marine transport.

19· · · · · · And even if it stays the same, we have 226,000

20· ·tons of equivalent carbon savings from this project.· Now,

21· ·to put that in perspective, the City of Benicia -- just

22· ·the City -- is producing 6,000 tons.· So that's 37 times

23· ·the savings.· The savings of 37 times the entire emissions

24· ·from the City -- and I'm calculating from the EIR -- it's

25· ·9 percent, approximately, of the entire City of Benicia's
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·1· ·global footprint.

·2· · · · · · So for us to turn this project down when it has a

·3· ·net global greenhouse gas emissions savings, how do we

·4· ·then answer Mexico, or Philippines or China, and tell them

·5· ·that, "Hey, we turned something down for local concerns,

·6· ·but we expect you, on a global level, to make the right

·7· ·decision"?

·8· · · · · · So, I guess in closing, I think that I would

·9· ·start by -- yeah, I wouldn't be disappointed if the EIR

10· ·were expanded in the global footprint discussions and some

11· ·comments on that.· I think it's clear, but if you want to

12· ·expand, I would not be against that.· And I also think

13· ·that this discussion of the California economics is very

14· ·valuable.

15· · · · · · So, anyway, thank you for the time and patience.

16· · · ·COMMISSIONER DEAN:· Sir, I didn't catch your name in

17· ·the beginning.

18· · · ·MR. HARKINS:· I'm sorry.· It's Brian Harkins.

19· · · ·COMMISSIONER DEAN:· Thank you.

20· · · · · · Okay.· Maria, I'm not sure about the last name.

21· ·Maria, H-O-V-E-I-N.

22· · · · · · Hi.

23· · · · · · And then Ron White.· And then Shawn Fraser.· And

24· ·then Claudia Fraser.

25· · · · · · Hi.
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·1· · · ·MS. MARIA:· Good evening, Mr. Chairman, and members of

·2· ·the Commission.· My name is Maria Alowman (phon.), and I'm

·3· ·a resident of Benicia, and I've been a contractor at

·4· ·Valero Benicia for 11 years.

·5· · · · · · Our company is a VPP Star Site at Valero Benicia.

·6· ·In the state of California, you have 77 VPP Star Sites.

·7· ·You have four in Benicia, and all four are Valero.

·8· · · · · · I believe the Draft EIR is comprehensive and

·9· ·adequate as written.· I support the Valero Crude-By-Rail,

10· ·and I've already submitted my extended remarks to record.

11· · · · · · Thank you.

12· · · ·COMMISSIONER DEAN:· Thank you.

13· · · ·MR. WHITE:· Good evening.· Thank you once again.· My

14· ·name is Ron White.· I'm a contractor and very proud

15· ·employee of Airgas on-site safety.· I work in these

16· ·refineries every day.· I drive 103 miles one way just to

17· ·come down here and work at Valero.· I'm very proud to say

18· ·that the VPP program, the leadership of John Hill, his

19· ·superiors, my fellow contractors, the people that I work

20· ·with on a daily basis, we all have safety in mind.· That

21· ·is one thing that I can tell you from my heart, or else I

22· ·wouldn't be there.· I commend you on your efforts of

23· ·providing a very substantive EIR, and would like to yield

24· ·the rest of my time and of times manner (sic).

25· · · · · · Thank you very much.
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·1· · · ·COMMISSIONER DEAN:· Thank you.

·2· · · · · · Hi, good evening.

·3· · · ·MR. FRASER:· Hi, I'm Shawn Fraser.· I'm a sophomore.

·4· · · · · · Valero has been in Benicia since 2000, when they

·5· ·bought the Benicia Refinery.· Since then, Valero has

·6· ·helped support Benicia's Fire Department and police force.

·7· ·Valero has imported crude oil by ship for processing since

·8· ·they bought the refinery.

·9· · · · · · Recently, Valero made plans that would allow them

10· ·to transport crude oil by rail.· This rail would replace

11· ·the oil tankers that are now crowding our waterways.· As

12· ·with any issue, some people support Valero and others

13· ·disagree.· I think Valero should be allowed to transport

14· ·crude oil by rail.

15· · · · · · Valero's project has a lot of benefits.· Not only

16· ·would it require -- not only would it require 121 workers

17· ·to build, but 15 permanent jobs would also be created to

18· ·maintain and operate the trains.

19· · · · · · Building the rail would make it possible to ship

20· ·the North American crude oil that can only be shipped to

21· ·the refinery by land.

22· · · · · · Also, using trains does not require import fees,

23· ·unlike the tanker ships.· All these benefits help the

24· ·economy, which helps everyone.

25· · · · · · Another benefit trains have over ships is that
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·1· ·trains emit less particulate matter than ships, which

·2· ·makes them more environmentally friendly.

·3· · · · · · Some people are concerned with Valero's

·4· ·proposals.· Mainly, they are worried that the railcars

·5· ·could derail, spill, catch fire and endanger nearby

·6· ·residents.· However, Valero's rail lines will be safe, so

·7· ·residents do not have to worry.· The railcars move slowly

·8· ·and are not likely to derail.· However, there is a risk

·9· ·involved with anything you do, whether it's driving a car

10· ·or transporting oil, but Valero is doing everything

11· ·possible to minimize the risk and control any mishaps.

12· · · · · · Not only is Valero investing in safer railcars,

13· ·they are also training public and private firefighters to

14· ·handle any problems that might arise due to the rail

15· ·lines.

16· · · · · · So should Valero be allowed to bring in crude oil

17· ·by rail?· As you can see, Valero's rail project is

18· ·professional and safe.· There are some risks involved, but

19· ·Valero is doing everything to make sure the rail is

20· ·controlled and managed.

21· · · · · · The rail will also benefit our community by

22· ·keeping our biggest and most generous tax and community

23· ·provider financially healthy to keep Benicia strong.

24· · · · · · For all these reasons, I think Valero should be

25· ·able to use the rail.
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·1· · · ·COMMISSIONER DEAN:· Thank you for your comments.

·2· · · · · · Next speaker, please.

·3· · · ·MS. FRASER:· Thank you.· Claudia Fraser.

·4· · · · · · I'd like to start on common ground and say thank

·5· ·you for all the folks here tonight.· Thank you for your

·6· ·concern and your time.· Thank you for caring enough about

·7· ·Benicia and its safety of our town and children, to be

·8· ·here.

·9· · · · · · I am thankful that we live in a time and in a

10· ·country that we have this freedom of speech and opinion

11· ·where we can express them.

12· · · · · · Thank you to all the Veterans who sacrifice to

13· ·give us this luxury.· We know that freedom is not free,

14· ·and on this September 11th, it is a solemn reminder of

15· ·that.

16· · · · · · What I'm hearing tonight is the ongoing debate

17· ·over the safety of crude oil being transported by rail

18· ·within the city limits.· Does this pose a dangerous safety

19· ·issue?· Can one of these trains derail and catch fire?

20· ·Well, sure, it could happen.· I live seven houses away

21· ·from a gas station that, by the way, sells liquor.· Could

22· ·a careless driver while fueling your car, drop a cigarette

23· ·and ignite the neighborhood?· Sure, that could happen.

24· · · · · · The thing is, we take risks every day.· We all

25· ·took a risk just driving here tonight.· Could we have been
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·1· ·killed in a car crash on the way here?· Sure.· But we

·2· ·minimize the risk as best we can.· We use our safety

·3· ·belts, hopefully have an air bag, and follow the rules of

·4· ·the road and drive defensively.

·5· · · · · · So what do we do, outlaw gas stations?· Never

·6· ·drive a car?· No, we regulate and minimize our risk as

·7· ·much as we can.

·8· · · · · · So let's look at the risk versus reward on this

·9· ·subject.· If we have an incident, which a handful of

10· ·people live in fear over, and a train of oil causes a

11· ·fire, that would be awful.· But Benicia would survive.

12· ·What we will not survive is if Valero decides to pull out

13· ·of this town and takes their business elsewhere.· That

14· ·would be a catastrophe that we would not recover from.

15· · · · · · Benicia would become the next Detroit, when the

16· ·auto industry shut down.· We would be just as vulnerable

17· ·as Valero -- excuse me, as Vallejo, when Mare Island Navy

18· ·pulled out and left.

19· · · · · · With 50 percent of our tax and revenue generated

20· ·by this one industry and adjacent businesses, that means

21· ·if they leave, instead of 10 police officers, we have

22· ·four.· Instead of 20 schools, we have eight.· Same with

23· ·firefighters, teachers, libraries, senior citizen

24· ·benefits.· The list goes on.· The crime rate would

25· ·skyrocket overnight.
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·1· · · · · · We all have friends who live in Vallejo, who

·2· ·don't even bother calling the police when their homes get

·3· ·broken into, because the police don't have the manpower to

·4· ·respond.· With high crime and poor schools, our property

·5· ·values would plummet, adding another death blow to the

·6· ·City coffers, sending Benicia into becoming East Vallejo

·7· ·instantly.· This damage would take generations to recover

·8· ·from, if recovery were even possible.

·9· · · · · · We all know that a few antique shops in a small

10· ·industrial section cannot sustain this City.· We all know

11· ·what Mare Island did and how it is still impacting our

12· ·neighboring sister Vallejo.· We all know it can happen

13· ·here.· This is a turning point.· The choice is in your

14· ·hands.

15· · · · · · Now, I'm not saying Valero has carte blanche and

16· ·dictates us, no.· They have gone through rigorous, over

17· ·and beyond what is standard for safety in this project.

18· ·But there is a campaign whose agenda, I think, goes deeper

19· ·than a safety issue, wants to stop a company from doing

20· ·business more efficiently and more environmentally

21· ·conducive on their own property.

22· · · · · · Watch dogs are good, thank you.· But the risk

23· ·versus the reward are uncomparable (sic).· The future of

24· ·this City rests with your judgment.· Valero doesn't need

25· ·us.· We need Valero.
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·1· · · · · · There is risk in everything.· Benicia can and

·2· ·will recover if, the worst-case scenario and fearful thing

·3· ·heaven-forbid, happens.

·4· · · · · · But we will not recover, we will become an

·5· ·impoverished town, whose suffering from high crime,

·6· ·neglect and fear have hand-driven Benicia beyond the point

·7· ·of recovery for generations.· That's a lifetime of

·8· ·suffering for the entire area.

·9· · · · · · Instead, let's become a City that welcomes

10· ·industry, that wants and courts businesses, that becomes

11· ·green, not just environmentally, but green with envy from

12· ·our neighboring towns; green because our City is at

13· ·surplus levels, and financially fit so we can support our

14· ·schools, provide an excellent police and fire department,

15· ·take care of our elderly and be the best little town this

16· ·Bay area has.· When our real estate values match those of

17· ·the thriving cities --

18· · · ·COMMISSIONER DEAN:· I'm going to ask you to stop

19· ·there.

20· · · ·MS. FRASER:· -- it's become an abundant.· Thank you

21· ·for your time.

22· · · ·COMMISSIONER DEAN:· Thank you.

23· · · ·MS. FRASER:· I hope you support Valero.

24· · · ·COMMISSIONER DEAN:· Okay.· Marisol Pacheco-Mendez.

25· ·Richard Lundin.· And Linda Lewis.
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H1-111
cont.

·1· · · · · · Hi, good evening.

·2· · · ·MS. PACHECO-MENDEZ:· Good evening.· Members of the

·3· ·Benicia City Council, my name is Marisol Pacheco-Mendez.

·4· ·I'm a resident of Benicia, and over the past 25 years,

·5· ·I've worked in the environmental compliance.

·6· · · · · · One of my responsibilities is to develop the

·7· ·greenhouse gas emission inventories that are reported to

·8· ·the State of California.· So this caused me to give a

·9· ·critical eye to the Draft EIR for the Crude-By-Rail

10· ·Project.

11· · · · · · I consider the Draft EIR to be complete and

12· ·accurate.· This EIR has been developed by experts retained

13· ·by the City, and the facts are clearly stated in the

14· ·document.· In the Draft EIR, two items in particular that

15· ·caught my attention.· First, the net air emission

16· ·reductions in the Bay Area.· And second, no increase in

17· ·process emissions.· I'm very glad about that, because it's

18· ·a big win for the environment.

19· · · · · · The project will reduce 225,000 metric tons of

20· ·CO2 of greenhouse gases which represent about seven to

21· ·nine percent of our total facility.

22· · · · · · For approximately the past year, supporters and

23· ·opponents have expressed their opinions.· The CEQA process

24· ·allows for that.· California is unique to have this type

25· ·of process where the citizens are allowed to express their
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·1· ·opinions.· Yet, as a scientist, I know you will base your

·2· ·decisions on facts, not fears, misconception,

·3· ·misinformation.· If clarity -- if clarity is needed on any

·4· ·fact or data in the EIR, the City staff and its

·5· ·consultants have called upon many credible resources to

·6· ·provide their expertise with a variety of topics,

·7· ·including, like in the past meeting, train car design

·8· ·expert, train accident expert, emergency responders, Union

·9· ·Pacific, et cetera.

10· · · · · · I understand there are risks associated with this

11· ·project, as in everyday life.· However, safety regulation

12· ·and practices would focus on prevention, minimize those

13· ·risks.

14· · · · · · I have heard concerns about the what-if regarding

15· ·accidents and first responders.· I know that the City of

16· ·Benicia, Union Pacific and Valero first responders are

17· ·communicating, meeting, and are well-trained and continue

18· ·to expand their joint-training opportunities.· Thank you

19· ·for this opportunity to share my expertise with you.

20· · · · · · Thank you.

21· · · ·COMMISSIONER DEAN:· Thank you.

22· · · ·DR. LUNDIN:· Good evening.

23· · · ·COMMISSIONER DEAN:· Good evening.

24· · · ·DR. LUNDIN:· Dr. Richard Lundin, 480 Mills Drive,

25· ·Benicia.· Long-time Benicia resident.
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cont.

H1-113

·1· · · · · · I'm glad that someone remembered today was the

·2· ·13th anniversary of 9/11.· I have two kids serving.· One

·3· ·has got his pink slip to get -- well, not -- his orders,

·4· ·not his pink slip, but his orders, to go to the Middle

·5· ·East again, for the third time.· I know -- but that's

·6· ·happening.

·7· · · · · · If we don't have a program, even how small it

·8· ·starts, to have an oil reserve and become the number 1

·9· ·producer in the nation, we're on the brink of war.· We'll

10· ·need every ounce.· You think we're gonna get it from our

11· ·friends in the Middle East?

12· · · · · · We have to thank our men and women who serve to

13· ·keep the channels open.· I'm sorry, but I'm a senior

14· ·officer retired 40 years in uniform, and nothing has been

15· ·said about a war effort.· We have to start.· You have to

16· ·let this go through, because it is a beginning and we

17· ·definitely do need the reserve backup, because airplanes

18· ·take fuel, carriers, tanks, everything.

19· · · · · · So my main thrust is that you're getting good

20· ·financial assistance from Valero.· You're getting jobs

21· ·from Valero.· And it all around has benefited this

22· ·community.

23· · · · · · I take care of kids with TBI and PTSD, so they

24· ·won't commit suicide.· So I'm down at the heart of it.· I

25· ·know what I'm talking about.· Please show them honor
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·1· ·enough to start the ball rolling so that we have enough

·2· ·oil to survive without asking anybody for help.

·3· · · · · · And I thank you all for your hard work and your

·4· ·questions and everything you've done, because that's what

·5· ·America's about.· It's not all one way, it's two ways.

·6· · · · · · So thank you, Mr. Chairman, and members of the

·7· ·Commission, staff, and especially my precious first

·8· ·responders -- well, especially today.· Today's your day.

·9· · · · · · But at any rate, please let this go forward.· I'm

10· ·asking nicely, because if it doesn't, it starts the ball

11· ·rolling the other way and we lose.

12· · · · · · Thank you very much.· Good evening.

13· · · ·COMMISSIONER DEAN:· Good evening.

14· · · · · · Hi, good evening.

15· · · ·MS. LEWIS:· Hi, good evening.· Linda Lewis.· I've been

16· ·a resident for 28 years.

17· · · · · · And I want to thank you, as we all do, for your

18· ·time and your attention to detail.· I appreciate

19· ·Mr. Oakes' comments on the financial, as well as the

20· ·health issues, and going into the DEIR.

21· · · · · · So I didn't want to come tonight particularly,

22· ·but as I was crossing the bridge at 1:17 today, there were

23· ·two flares going off at Valero, and that reminded me that

24· ·it is a big issue for us, and they don't go off without

25· ·reason, a safety reason.
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·1· · · · · · So that -- I wanted to say also that I agree with

·2· ·Dr. Stevenson's comments.

·3· · · · · · And in relationship to the D -- DEIR, can you

·4· ·guarantee that I'll be safe?· That we'll be safe as a

·5· ·community?· Those are my concerns and my questions for

·6· ·you.

·7· · · · · · So thank you for your time and consideration.

·8· · · ·COMMISSIONER DEAN:· Thank you.

·9· · · · · · Okay.· I still have two names that I called

10· ·earlier, but so far we've had no speaker.· One was Jim

11· ·Rollins.· And the second was Duayne "Wheeler" or Wieler.

12· · · ·MR. HOWE:· I know Mr. Rollins who may have been in

13· ·here earlier today, is a supporter of the project and

14· ·probably will submit his comments in writing.

15· · · ·COMMISSIONER DEAN:· Okay.· Thank you.

16· · · · · · And that's it.· I don't have any more cards.· So

17· ·I think we've heard quite a lot of comment.· I think it's

18· ·time to close the public hearing.· Public hearing is

19· ·closed on this item, and we appreciate your participation

20· ·and hanging in here through three meetings.

21· · · · · · I'm sorry.

22· · · · · · Oh, yeah, thank you.

23· · · · · · City Attorney is reminding me that written

24· ·comments will be taken until September 15th, which is

25· ·Monday.

Planning Commission Meeting for the City of Benicia, 9-11-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858**

Planning Commission Meeting for the City of Benicia, 9-11-14 Transcript of audio from DVD 

VALERIE RASMUSSEN COURT REPORTING· · **949.888.7858** 116

H1-114
cont.

2.9-313



·1· · · · · · And is there a time deadline on that?· Is it 5:00

·2· ·p.m.?· Yeah, close of business, 5:00 p.m., Monday the

·3· ·15th.· So anybody who still has comments you want to make,

·4· ·you can provide them in writing.

·5· · · · · · And I guess that's it.· We thank you all.· The

·6· ·Commission still has a couple minor items before we

·7· ·adjourn.

·8· · · · · · (End of DVD audio transcription of the Planning

·9· ·Commission Meeting for the City of Benicia, on September

10· ·11, 2014.)
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·4
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·7· · · · · · I, Valerie E. Rasmussen, CSR No. 8900, do hereby
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11· ·of a DVD of the Planning Commission Meeting for the City

12· ·of Benicia on September 11, 2014, through instruction by

13· ·John J. Flynn of Nossaman, LLP.

14· · · · · · That to the best of my ability, the transcript is

15· ·a true and correct transcription of the DVD.

16· · · · · · I further certify that I am neither counsel for

17· ·nor related to any party to said action nor in anywise

18· ·interested in the outcome thereof.
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2. Responses to Comments on the Draft EIR 

2.9 Response to Oral Comments on the DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

2.9.3 September 11, 2014 Planning Commission Meeting 
Comments 

H1-1 [Commissioner Young] The commenter questions the adequacy of the DEIR. The 
comment is acknowledged. 

H1-2 [Commissioner Young] The DEIR evaluates the air emissions from transporting crude 
oil from Canada and North Dakota. The results are summarized in DEIR Tables 4.1-5 
and 4.1-6. 

H1-3 [Commissioner Young] The City issued a Revised DEIR in response this and similar 
requests that the geographic scope of review be expanded. As explained in Revised 
DEIR Section 2.5.1, the City supplemented the DEIR’s environmental analysis to 
consider the potential effects of the Project regardless of whether they could occur 
within the Refinery boundary, between the Refinery and the Roseville Yard, between 
the Roseville Yard and the State border, via a southern route within California, or 
beyond the State line to the Project-related crude oil’s point of origin. Revised DEIR 
Chapter 2, Revisions to the DEIR, analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and the State 
border. For example, Revised DEIR Section 2.12, analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions and resulting substantial 
adverse secondary effects to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality.  

H1-4 [Commissioner Young] To clarify, as described in the Executive Summary (DEIR 
§ES-4, p. ES-3) and Project Description (DEIR §3.1.1.2, p. 3-1), the crude oil delivered 
by rail would displace up to 70,000 barrels per day of the crude oil that presently is 
delivered by marine vessels. This means that the Refinery already receives by ship the 
same types of crude that would be delivered by rail under the Project. This was 
confirmed by John Hill, Vice President, General Manager, of the Refinery, at the 
September 11, 2014 comment meeting on the DEIR (Transcript, pp. 66-68; FEIR 
§2.8.3) (“The DEIR contains references to various crudes as potential feedstocks to be 
carried by rail. Many of these crudes, including Bakken, have been safely processed at 
our facility…. [W]e have processed Bakken oil in the past…. It came in by barge.”). 
See also, for example, Revised DEIR §2.1.1 (p. 2-2) (“The amount of crude oil 
delivered by railcar would be offset by a corresponding decrease in crude oil delivered 
by marine vessels”). Accordingly, the Project is not expected to change the volume of 
oil that otherwise could be refined at the Refinery. 

H1-5 [Commissioner Young] The Project does not propose any changes to its BAAQMD 
permit limit. 
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H1-6 [Commissioner Young] The DEIR shows that shipping crude oil by train will generate 
lower GHG emissions than if shipped by marine vessel. In addition, shipping by train 
generates lower criteria pollutants within the BAAQMD. This analysis is included in 
the discussion under Impacts 4.1-1b, Impact 4.1-2, and Impact 4.6-5. Detailed 
calculations can be found in Appendices E.2 and E.5. 

H1-7 [Commissioner Young] The reasons why the baseline was selected are discussed in 
Section 4.1.2.6. The period from December 2009 through November 2012 was used as 
the Project baseline because the applicant filed the Use Permit Application for this 
Project in December 2012.  

H1-8 [Commissioner Young] The baseline emissions were not recalculated based on this 
comment. 

H1-9 [Commissioner Young] For the comparison of GHG emissions within California, the 
comparison uses the emissions from ship travel within California (Table 4.6-5). That 
analysis does not include ocean-going ship travel. 

H1-10 [Commissioner Young] Table 4.1-5 compares criteria pollutant emissions for the 
Project and limits the calculations to travel within the San Francisco Bay Area Air 
Basin. This is appropriate for evaluating the Project’s net change in emissions 
occurring with this air basin. 

H1-11 [Commissioner Young] Table 4.1-7 shows the emissions in tons per thousand miles of 
crude oil per million barrels delivered. This is an average emission factor for trains 
versus ships. The emission factors were applied to distances shown in Table 4.1-8 to 
obtain the emissions also shown in Table 4.1-8. 

H1-12 [Commissioner Young] The analysis requested by the commenter has been included in 
the Revised DEIR for criteria pollutant emissions. That analysis finds significant and 
unavoidable air emission impacts along all three train routes. 

H1-13 [Commissioner Young] As noted on Revised DEIR p. 2-27, the Project would not 
conflict with the air quality plan for the San Francisco Bay Area. However, as 
discussed under new Impact 4.1-1, the Project would conflict with air quality plans for 
multiple air districts between Benicia and the California border.  

H1-14 [Commissioner Young] The 10,000 metric ton threshold was developed by the 
BAAQMD, not the City of Benicia. This threshold was published in BAAQMD’s 2010 
CEQA Thresholds report and was developed in BAAQMD’s 2009 Revised Draft 
Options and Justification Report, California Environmental Quality Act Thresholds of 
Significance. As stated in that report, the 10,000 metric ton threshold corresponds to an 
emissions level that would capture approximately 95 percent of all stationary source 
GHG emissions within the BAAQMD. 
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H1-15 [Commissioner Young] The City issued a Revised DEIR in response this and similar 
requests. See Revised DEIR Chapter 2, Revisions to the DEIR, which analyzes and 
summarizes the direct, indirect, and cumulative effects of the Project that could occur 
between the Refinery and the State border. For example, Revised DEIR Section 2.12, 
analyzes potential impacts relating to hazards and hazardous materials, including train 
derailments and unloading accidents that lead to hazardous materials spills, fires, and 
explosions and resulting substantial adverse secondary effects to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality.  

H1-16 [Commissioner Young] See Response B8-112 regarding impacts if Project trains would 
cross Park Road during the AM or PM peak traffic hours. 

H1-17 [Commissioner Young] See Response C1-19 regarding different tolerance levels for 
people who have to deal with something like delays getting to and from work day-in 
and day-out compared to those who do not. 

H1-18 [Commissioner Young] See Response C1-20 regarding determination of queue lengths 
by use of the VISSIM micro-simulation computer model. 

H1-19 [Commissioner Young] See Response C1-21 regarding setting of baseline conditions. 

H1-20 [Commissioner Young] See Response B8-114 regarding the fact that siding of tank cars 
(switching operations) that affect the Park Road crossing would not occur for Project 
trains. 

H1-21 [Commissioner Young] See Responses C1-25 and C1-26 regarding FAST transit. 

H1-22 [Commissioner Young] The issue of emergency access is discussed in the DEIR under 
Impact 4.11-4 on pp. 4.11-12 and 4.11-13. The analysis determined that although it is 
unlikely that an emergency incident would occur at the same time as a Project train 
crossing, Mitigation Measure 4.11-4 would reduce the impact to less-than-significant. 
In addition, Chief Jim Lydon of the Benicia Fire Department spoke extensively of the 
Fire Department’s capabilities and emergency response plans at the July 10, 2014 
comment meeting on the DEIR (Transcript, pp.120-124; Final EIR Section 2.9.1). 

As noted on p. 4.11-9 of the DEIR, a Project train would take approximately 8.3 
minutes to cross Park Road. The intersection could be blocked a maximum of four 
times per 24-hour period as each train would cross the intersection twice (loaded and 
then empty) and due to the time it takes to unload a train and process the empty cars for 
transport back to Roseville (12 hours). Therefore, the maximum total time the 
intersection would be blocked during a 24-hour period would be a little over 33 
minutes, or about 2% of the total minutes in a day. 

H1-23 [Commissioner Young] Mitigation Measure 4.11-4 (p. 4.11-12 et seq.) refers to an 
Operational Aid Agreement that shall include implementation either prior to 
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commencement of the Project or certificate of occupancy. The Operational Aid 
Agreement is provided as Appendix B to this Final EIR. 

H1-24 [Commissioner Young] Chief Jim Lydon of the Benicia Fire Department spoke 
extensively of the Fire Department’s capabilities and emergency response plans at the 
July 10, 2014 comment meeting on the DEIR (Transcript, pp.120-124; Final EIR 
Section 2.9.1). Training with Union Pacific is mentioned on p.124 and was also noted 
at the September 29, 2015 comment meeting on the Revised DEIR (Transcript, p.67; 
Final EIR Section 3.9.1). 

H1-25 [Commissioner Young] The commenter’s opinion about the adequacy of emergency 
response capacity and planning is beyond the scope of this EIR, since federal 
regulations governing the safety of rail transport preempt the City’s authority to impose 
mitigation measures to further reduce the significance of potential impacts. See Revised 
DEIR Section 2.12 (p. 2-62) for an analysis of potential impacts relating to Hazards and 
Hazardous Materials between the Refinery and the crude oil points of origin. Regarding 
spills that could occur within the Refinery during the unloading process, see Revised 
DEIR Impacts 4.7-3 and 4.7-4 (p. 2-106 et seq.) and Revised DEIR Appendix F. 

H1-26 [Commissioner Young] UPRR would be responsible for any necessary rail transport-
related cleanup costs. Speaking at the Planning Commission’s DEIR comment meeting 
held September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

H1-27 [Commissioner Young] Although federal regulations do not currently require 
stabilization, the North Dakota Industrial Commission approved Order No. 25417 on 
December 9, 2014. This order “requires all oil producers in North Dakota install and 
utilize oil-conditioning equipment to significantly reduce the vapor pressure of all 
Bakken crude oil beginning April 1, 2015” (NDIC, 2015).5 

H1-28 [Commissioner Young] An average loaded tank car weighs approximately 132 tons 
(Revised DEIR p. 2-49). As stated on p. 2-64, the main line track along the three 
Project routes has an allowable gross weight rating of 315,000 pounds per car. 

                                                      
5  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. 
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H1-29 [Commissioner Smith] The commenter expresses concern with the site description and 
existing traffic on local roadways. The existing roadway network is described on DEIR 
p. 4.11-1 et seq. Existing intersection level of service for those intersections that could 
be affected by the Project are described on p. 4.11-8. 

H1-30 [Commissioner Smith] As described on DEIR p. 4.10-6 and shown on Figure 4.10-2 on 
p. 4.10-7, the noise study measured noise levels at six locations on or adjacent to the 
Refinery. The four off-site measurement locations represent noise-sensitive residential 
receptors near the Project. Revised DEIR Section 2.15 (p. 2-127 et seq.) analyzes the 
direct and indirect effects of train-related uprail noise that would result from the 
Project. The Revised DEIR analyzes potential impacts to sensitive receptors (existing 
residences) located as close as to the tracks as approximately 50 feet. As noted in the 
summary of impacts provided in Revised DEIR Section 2.15.2 (p. 2-137), 
“transportation of Project-related crude by rail could generate noise and/or expose 
people to or produce vibration levels that would exceed local agencies’ thresholds of 
significance; however, the addition of Project-related trains is not expected to result in 
a significant change to existing conditions in these respects.” 

H1-31 [Commissioner Smith] Please see Response B3-10. Groundwater monitoring locations 
as part of ongoing Refinery groundwater monitoring, reporting, and remediation 
require review and approval by the San Francisco Bay Regional Water Quality Control 
Board. 

H1-32 [Commissioner Smith] Forty-two is the average number of trains traveling daily 
between Benicia and Roseville, including both freight and passenger trains. See 
Revised DEIR p. 2-139.  

H1-33 [Commissioner Smith] See Revised DEIR Section 2.17.4, which analyzes the potential 
for incremental, Project-specific impacts to combine with the incremental impacts of 
past, present, and reasonably foreseeable future projects to cause or contribute to a 
significant cumulative effect. As noted in Revised DEIR Table 5-1, the analysis did 
consider the potential for incremental impacts of the Phillips 66 Company Rail Spur 
Extension Project as part of the cumulative scenario. Section 2.17.4.3.11 discusses 
cumulative conditions with respect to effects on passenger rail. 

H1-34 [Commissioner Smith] Due to the physical constraints of the unloading rack, Valero 
would not request a Project train be dispatched to the Refinery by UPRR from 
Roseville unless Valero had the capacity to unload the train. 

H1-35 [Commissioner Smith] As noted on DEIR p. 3-12, the Refinery exports petroleum coke 
and liquefied petroleum gas (LPG)—butane and propane, according to the 
environmental manager of the Refinery, Don Cuffel. See August 14, 2014 comment 
meeting transcript on p. 165; FEIR Section 2.9.1. 

H1-36 [Commissioner Smith] See Response B8-6 regarding the feasibility of alternatives. 
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H1-37 [Commissioner Smith] See Response A4-6 regarding Valero’s enforceable 
commitment to use CPC-1232 tank cars. 

H1-38 [Commissioner Smith] Potential noise-related impacts to wildlife are analyzed under 
Impact 4.2-6 (DEIR pp. 4.2-31 et seq.), Revised DEIR Section 2.7, p. 2-42 et seq., and 
Revised DEIR Section 2.17.4.3.2, p. 2-156 et seq. As noted on DEIR p. 4.10-5, 
industrial areas are considered non-noise sensitive land uses. Table 4.10-2 on p. 4.10-9 
lists the noise-sensitive land uses regulated by the City. Similarly, the Federal Transit 
Administration’s ground-borne vibration impact criteria do not include industrial land 
uses as vibration-sensitive. 

H1-39 [Commissioner Smith] Mitigation Measure 4.2-2 states “prior to the start of any Project 
activity a biologist experienced in conducting nesting bird surveys shall survey the 
Project area and all accessible areas within 500 feet” (DEIR p. 4.2-28). If nests are 
found no-work buffers will be established for nest protection during construction on the 
Refinery property. For uprail impacts the Project will use existing UPRR routes that 
experience daily travel and the increase in train frequency is not expected to 
significantly increase disturbance to nesting and therefore will not destroy a nesting 
area. To further address uprail impacts the City issued a Revised DEIR to expand the 
geographic scope and update analysis of impacts. See Chapter 2, Revisions to the 
DEIR, which analyzes and summarizes the direct, indirect, and cumulative effects of 
the Project that could occur between the Refinery and the State border. For example, 
Impact 4.2-10 address adverse effects to special –status species or migratory birds 
resulting from train collisions (p. 2-44 et seq.)   

H1-40 [Commissioner Smith] Commenter would like to have “vicinity” as written in the 
DEIR more narrowly defined. Typically, for health risk studies, vicinity includes within 
1,000 feet of an emission source or sensitive receptor, such as a residence, school, or 
daycare. 

H1-41 [Commissioner Smith] See Response C4-5 regarding impervious surfaces, stormwater 
quality during operation of the Project, and the management, conveyance, and 
treatment of stormwater at the Project site. 

H1-42 [Commissioner Smith] Chief Jim Lydon of the Benicia Fire Department spoke 
extensively of the Fire Department’s capabilities and emergency response plans at the 
July 10, 2014 comment meeting on the DEIR (Transcript, pp.120-124; Final EIR 
Section 2.9.1). Training with Union Pacific is mentioned on p.124 and was also noted 
at the September 29, 2015 comment meeting on the Revised DEIR (Transcript, p.67; 
Final EIR Section 3.9.1). 

H1-43 [Commissioner Smith] See Revised DEIR Section 2.17.4, which analyzes the potential 
for incremental, Project-specific impacts to combine with the incremental impacts of 
past, present, and reasonably foreseeable future projects to cause or contribute to a 
significant cumulative effect. See, for example, Revised DEIR Section 2.17.4.3.7, 
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regarding potential cumulative effects associated with hazards and hazardous materials. 
Following consideration of the incremental impacts of other crude by rail projects and 
based on results of the quantitative risk assessment conducted for the Project (see 
Revised DEIR Appendix F), it was determined that impacts would be cumulatively 
significant.  

H1-44 [Commissioner Sprague] The City issued a Revised DEIR in response this and similar 
requests that the geographic scope of review be expanded. As explained in Revised 
DEIR Section 2.5.1, the City supplemented the DEIR’s environmental analysis to 
consider the potential effects of the Project regardless of whether they could occur 
within the Refinery boundary, between the Refinery and the Roseville Yard, between 
the Roseville Yard and the State border, via a southern route within California, or 
beyond the State line to the Project-related crude oil’s point of origin. Revised DEIR 
Chapter 2, Revisions to the DEIR, analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and the State 
border. For example, Revised DEIR Section 2.12, analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions and resulting substantial 
adverse secondary effects to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality.  

H1-45 [Commissioner Cohen-Grossman] See Response B8-11. 

H1-46 [Commissioner Cohen-Grossman] Preemption as it applies to the Project is discussed 
in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR Appendix L, 
Union Pacific Railroad Statement re: Preemption, and Revised DEIR Appendix G, 
Preemption of CEQA by the ICCTA. See also UPRR Comments B4-3 and B4-4. 

H1-47 [Commissioner Cohen-Grossman] See Response C1-21 regarding the baseline train 
crossing duration, and see Response C3-29 regarding the basis for the less-than-
significant impact determination for Project effect on traffic level of service.  

H1-48 [Commissioner Cohen-Grossman] The City issued a Revised DEIR in response this 
and similar requests that the geographic scope of review be expanded. As explained in 
Revised DEIR Section 2.5.1, the City supplemented the DEIR’s environmental analysis 
to consider the potential effects of the Project regardless of whether they could occur 
within the Refinery boundary, between the Refinery and the Roseville Yard, between 
the Roseville Yard and the State border, via a southern route within California, or 
beyond the State line to the Project-related crude oil’s point of origin. Revised DEIR 
Chapter 2, Revisions to the DEIR, analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and the State 
border. For example, Revised DEIR Section 2.12, analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions and resulting substantial 
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adverse secondary effects to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality. 

H1-49 [Commissioner Oakes] It is assumed that Valero owns the crude oil shipped by UPRR 
to the Refinery. 

H1-50 [Commissioner Oakes] UPRR would be responsible for any necessary rail transport-
related cleanup costs. Speaking at the Planning Commission’s DEIR comment meeting 
held September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

H1-51 [Commissioner Dean] See Revised DEIR Section 2.17.4, which analyzes the potential 
for incremental, Project-specific impacts to combine with the incremental impacts of 
past, present, and reasonably foreseeable future projects to cause or contribute to a 
significant cumulative effect. See, for example, Revised DEIR Section 2.17.4.3.7, 
regarding potential cumulative effects associated with hazards and hazardous materials. 
Following consideration of the incremental impacts of other crude by rail projects and 
based on results of the quantitative risk assessment conducted for the Project (see 
Revised DEIR Appendix F), it was determined that impacts would be cumulatively 
significant.  

H1-52 [Commissioner Dean] See Response H51-1. 

H1-53 [Commissioner Dean] The City issued a Revised DEIR in response this and similar 
requests that the geographic scope of review be expanded. As explained in Revised 
DEIR Section 2.5.1, the City supplemented the DEIR’s environmental analysis to 
consider the potential effects of the Project regardless of whether they could occur 
within the Refinery boundary, between the Refinery and the Roseville Yard, between 
the Roseville Yard and the State border, via a southern route within California, or 
beyond the State line to the Project-related crude oil’s point of origin. Revised DEIR 
Chapter 2, Revisions to the DEIR, analyzes and summarizes the direct, indirect, and 
cumulative effects of the Project that could occur between the Refinery and the State 
border. For example, Revised DEIR Section 2.12, analyzes potential impacts relating to 
hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions and resulting substantial 
adverse secondary effects to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality. 
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H1-54 [Commissioner Dean] See Response H51-1. 

H1-55 [Commissioner Young] In response to this and similar comments, the report provided 
in DEIR Appendix F was revised, updated, and clarified to evaluate risk associated 
with an upset or accident condition between the Refinery and the State border via each 
of the three most likely routes. This updated risk information was further considered as 
part of the quantitative risk analysis of the Project Revised DEIR Appendix F (the 
updated risk report is an exhibit to the quantitative risk analysis). 

H1-56 [Commissioner Young] As explained on p. 11 of Attachment 1 in Revised DEIR 
Appendix F, the risk estimates used in the analysis are conservative, i.e., they may tend 
to overestimate the risk. The railroad derailment rates used in this analysis were 
calculated based on the data from 2005 to 2009. Since then, the derailment rate has 
continued to decline, thus the rates calculated using the study interval data (2005-2009) 
are higher than if the same rates were calculated using more recent data. Specifically, 
the average U.S. railroad derailment rate during the study period was 2.5 derailments 
per million train miles, whereas in the subsequent 5-year period the rate was 1.8 
derailments per million train miles and in 2014 it had dropped to 1.6 derailments per 
million train miles. These reflect reductions of 27% and 36%, respectively. The 
measure of derailment rate is a different metric than the actual volume of crude oil 
spilled in derailments. As stated on p.14 of this attachment, “In 2008 there were less 
than 12,000 rail tank car shipments of petroleum crude oil in the U.S., whereas in 2014, 
there were over 512,000. This more than 40-fold increase in traffic is the reason that 
there have been more accidents involving this product.” 

H1-57 [Commissioner Young] See Response H1-56. 

H1-58 [Livsay] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-59 [Hernandez] The commenter does not support the Project. The comment is 
acknowledged. 

H1-60 [C. Bateman] The commenter presents information obtained from the Federal Railroad 
Administration. The comment is acknowledged. 

H1-61 [Howe] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-62 [Davidson] The City issued a Revised DEIR in response this and similar requests that 
the geographic scope of review be expanded. As explained in Revised DEIR 
Section 2.5.1, the City supplemented the DEIR’s environmental analysis to consider the 
potential effects of the Project regardless of whether they could occur within the 
Refinery boundary, between the Refinery and the Roseville Yard, between the 
Roseville Yard and the State border, via a southern route within California, or beyond 
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the State line to the Project-related crude oil’s point of origin. Revised DEIR Chapter 2, 
Revisions to the DEIR, analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12, analyzes potential impacts relating to hazards 
and hazardous materials, including train derailments and unloading accidents that lead 
to hazardous materials spills, fires, and explosions and resulting substantial adverse 
secondary effects to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality.  

H1-63 [Davidson] See Response H1-62. 

H1-64 [Davidson] The commenter discusses properties of Bakken crude. The comment is 
acknowledged. 

H1-65 [Davidson] See Response A4-6 regarding Valero’s enforceable commitment to use 
CPC-1232 tank cars. 

H1-66 [Davidson] Any use of low quality crudes associated with the Project will not require 
changes or modifications to existing Refinery processing equipment. The Project will 
not require any changes to the Refinery’s existing air permits with the result that 
Refinery emissions will not exceed existing permitted levels. 

H1-67 [Davidson] As analyzed in Revised DEIR Section 2.12.6, the evaluation of Impact 4.7-6 
concludes that train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions could result in substantial adverse secondary 
effects, including to water supplies, and that this impact would be significant and 
unavoidable (p. 2-144 et seq.) 

H1-68 [Karras] The City issued a Revised DEIR that refines and updates the prior analysis to 
consider areas uprail from those considered in the DEIR and to provide a quantitative 
risk analysis of the Project. 

H1-69 [Karras] As noted in Response Karras-1, the City issued a Revised DEIR that provides 
a quantitative risk analysis of the Project. Regarding spills that could occur within the 
Refinery during the unloading process, see Revised DEIR Impacts 4.7-3 and 4.7-4 
(p. 2-106 et seq.) and Revised DEIR Appendix F. 

H1-70 [Karras] The Project will result in reduced marine vessel trips. The commenter states 
that there is substantial evidence that boat emissions are zero but does not produce or 
cite any evidence for evaluation. 

H1-71 [Karras] Based on the Refinery’s unique configuration, and operational constraints, 
Valero must blend crudes to a narrow range of weight and sulfur content before they 
can be processed into marketable products. See DEIR Appendix K. This Project would 
not alter any processing equipment at the Refinery, which means that the crude blends 
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to be processed must still fall within the same narrow weight and sulfur content ranges. 
The DEIR does not estimate indirect GHG emissions associated with extracting crude 
oil from North Dakota and Canada that would be shipped by rail to the Refinery (or the 
decrease in indirect GHG emissions associated with not extracting crude oil overseas). 
The exact amount of these indirect GHG emission increases and decreases is unknown.  

H1-72 [Karras] The commenter disagrees with information declared to be a trade secret by 
Valero. The comment is acknowledged. 

H1-73 [Hill] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-74 [Stevenson] The commenter discusses risk generally. The comment is acknowledged. 

H1-75 [Stevenson] The commenter discusses risks of sulfur in crude oil. The comment is 
acknowledged. 

H1-76 [Stevenson] In response to this and similar comments, the report provided in DEIR 
Appendix F was revised, updated, and clarified to evaluate risk associated with an 
upset or accident condition between the Refinery and the State border via each of the 
three most likely routes. This updated risk information was further considered as part of 
the quantitative risk analysis of the Project Revised DEIR Appendix F (the updated risk 
report is an exhibit to the quantitative risk analysis). 

H1-77 [Stark] The commenter discusses Union Pacific in the context of crude oil by rail. The 
comment is acknowledged. 

H1-78 [Stark] The commenter states that Union Pacific would be responsible for any 
necessary transport-related cleanup costs. The comment is acknowledged. 

H1-79 [L. Bateman] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-80 [Kleiman] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-81 [Darnell] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-82 [Clyatt] In response to this and similar comments, the report provided in DEIR 
Appendix F was revised, updated, and clarified to evaluate risk associated with an 
upset or accident condition between the Refinery and the State border via each of the 
three most likely routes. This updated risk information was further considered as part of 
the quantitative risk analysis of the Project Revised DEIR Appendix F (the updated risk 
report is an exhibit to the quantitative risk analysis). The presence of the communities, 
cities, and counties along these routes was considered regardless of whether the 
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specific places are called out by name. As indicated in Revised DEIR Section 2.12 
(which analyzes potential impacts relating to hazards and hazardous materials, 
including train derailments and unloading accidents that lead to hazardous materials 
spills, fires, and explosions) the consequences of a spill, upset, or accident could be 
significant regardless of how likely it is to occur. 

H1-83 [Clyatt] The commenter expresses concern for the potential business closure mentioned 
by another commenter. The comment is acknowledged. 

H1-84 [Clyatt] The commenter expresses concern for potential loss of property values and 
risks associated with the Project. The comment is acknowledged. 

H1-85 [Clyatt] Table 4.1-7 on DEIR p. 4.1-21 shows the emissions in tons per thousand miles 
of crude oil per million barrels delivered. This is an average emission factor for trains 
versus ships. As this table indicates, locomotives generate more emissions than marine 
vessels per mile, per 1,000,000 barrels of crude oil delivered annually, with the 
exception of SOx. 

H1-86 [Moss] The commenter discusses risks associated with marine shipping. The comment 
is acknowledged. 

H1-87 [Jenkins] As noted on p. 3-21 of the DEIR, loaded tank cars would be dispatched by 
UPRR to the Refinery from Roseville. Once emptied, they would be moved onto the 
departure spur on Refinery property and assembled into trains of 50 tank cars and then 
transported back to Roseville. 

H1-88 [Jenkins] The number of trains that Valero could bring into the Refinery is limited to 
two 50-car trains per day for two reasons: 1) the proposed crude oil unloading rack 
would be able to offload oil from a maximum of 50 tank cars at once, and 2) the 
process of unloading 50 tank cars and preparing a train of empty tank cars for the return 
trip would take approximately 12 hours. Therefore, only two 50-car trains could be 
unloaded per day under the Project. As noted on p. 3-2 of the DEIR and p. 2-20 of the 
Revised DEIR, the Refinery’s crude oil processing rate is limited to an annual average 
per day (and a daily maximum) by its Bay Area Air Quality Management District 
operating permit. The Project does not propose any changes to these limits. Therefore, 
any Project-related delivery of crude oil by train would be offset by a corresponding 
decrease in crude delivered by marine vessel. 25,550,000 barrels is the maximum 
amount of crude oil that could be delivered to the Refinery by train in a year, thus, this 
represents the maximum amount of crude oil delivered by marine vessel that could be 
displaced by Project-related train delivery. 

H1-89 [Jenkins] No attempt has been made to estimate emissions from burning tankers. 

H1-90 [Jenkins] UPRR would be responsible for any necessary rail transport-related cleanup 
costs. Speaking at the Planning Commission’s DEIR comment meeting held 
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September 11, 2014 (see Transcript, p. 72), Lisa Stark, UPRR’s Director of Public 
Affairs, stated: “We are liable for every product that we move on our railroad for a 
customer, and we take that responsibility, obviously, very, very seriously.” Asked to 
clarify whether this liability includes responsibility “for cleanup costs for any spills and 
for property damage related to any fires or explosions,” she replied (Transcript pp. 74 
and 75): “…that’s correct. The railroad is responsible for any type of incident that we 
have; we are financially liable for all of that. And that applies to local or state 
emergency response costs that are associated with an incident.… It also deals with all 
cleanup, as well as all mitigation that is required as part of any type of incident. That is 
all funded by the Railroad.” 

H1-91 [Jenkins] The commenter states that the Project is at risk of a terrorist attack but does 
not provide evidence that the transport of crude by rail is subject to higher risk than 
other industrial facilities. 

H1-92 [Jenkins] The commenter expresses concerns regarding the Project. The comment is 
acknowledged. 

H1-93 [Reeve] The commenter states the DEIR is inadequate but does not list specific 
concerns with the analysis. The comment is acknowledged. 

H1-94 [Wechsler] The first general GHG comment refers to the City of Benicia’s GHG goals 
but does not address specific issues raised in the DEIR. 

H1-95 [Wechsler] The commenter is correct that the Project’s net increase in GHG emissions 
requires that the decrease in marine vessels emissions be included. 

H1-96 [Wechsler] The analysis shows that the Project would increase GHG emissions within 
California, but if looked at from a worldwide scale, would decrease emissions. This 
analysis focuses on direct transportation emissions and does not account for indirect 
GHG emissions associated with crude oil extraction. 

H1-97 [Wechsler] As mentioned in the previous response, the GHG analysis does not account 
for indirect GHG emissions associated with crude oil extraction in Canada and/or North 
Dakota or the reduction in indirect GHG emissions associated with less crude oil 
extraction overseas. 

H1-98 [Wechsler] The GHG analysis does not account for indirect GHG emissions associated 
with crude oil extraction in Canada and/or North Dakota or the reduction in indirect 
GHG emissions associated with less crude oil extraction overseas.  

H1-99 [Wechsler] The commenter discusses GHGs generally. The comment is acknowledged. 

H1-100 [Holser] The commenter expresses support for the Project. The comment is 
acknowledged. 
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H1-101 [Hoglund] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-102 [Bytheway] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-103 [Wapner] The commenter expresses general concern for impacts of earthquakes on the 
Project. See Responses D59-1 and D59-2. 

H1-104 [Wapner] See Responses D59-1 and D59-2. 

H1-105 [Wapner] The commenter expresses opinions regarding the Project and Valero. The 
comment is acknowledged. 

H1-106 [Lam] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-107 [Harkins] The commenter states the opinion that the EIR should include more 
discussion of domestic crude oil economics and GHGs. The former request is beyond 
the scope of the environmental analysis; the latter is discussed in detail in Revised 
DEIR Section 2.11 on p. 2-53 et seq. 

H1-108 [Alowman] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-109 [White] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-110 [S. Fraser] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-111 [C. Fraser] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-112 [Pacheco-Mendez] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-113 [Lundin] The commenter expresses support for the Project. The comment is 
acknowledged. 

H1-114 [Lewis] The commenter expresses concern regarding the safety of the Project. The 
comment is acknowledged. 
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CHAPTER 3 
Responses to Comments on the Revised 
DEIR 

3.1 Public Review of the Revised DEIR 

The City advised interested local, regional, and state agencies, as well as members of the public, 
that a Revised DEIR for the Project was available for review by publishing notice of this fact in the 
Benicia Herald and Vallejo-Times Herald on August 30 and August 31, 2015, respectively, and 
more broadly by submitting press releases to newspapers along the rail route from Benicia to 
Roseville and the surrounding area, and by mailing notification of the document’s availability to 
the Project’s expanded distribution list. In addition, notification was sent to the Solano County 
Clerk of the Board and government agencies along possible Project rail routes throughout 
California. Recipients included 95 State and federal agencies, 201 county and city governments, 
and 96 school districts. The notice briefly described the Project, solicited comments on the Revised 
DEIR during a 45-day comment period that began on August 31, 2015, identified locations where 
the Revised DEIR and referenced documents would be available for review, and provided other 
information. Also on August 31, 2015 a Notice of Completion (NOC) was filed with the State 
Clearinghouse. The comment period subsequently was extended until October 30, 2015. Public 
notices about the Revised DEIR are included in Appendix A of this Final EIR. In them, agencies 
and members of the public were encouraged to submit written comments and suggestions 
regarding the adequacy and accuracy of the analysis and determinations made in the Revised 
DEIR. Responses to comments received on the Revised DEIR are provided below. The methods of 
comment letter organization and response described in Section 1.3 regarding the Draft EIR also 
were used to organize and respond to comments received on the Revised DEIR.  

3.2 Approach to Comment Responses for Form Letters 

All comments and recommendations received on the Revised DEIR are provided verbatim in this 
FEIR (14Cal. Code Regs. §15132(b)). Among the comments received, the City received three 
sets of form letters. To avoid duplication and undue length of the document, a sample letter 
received of each set is reproduced in this Chapter 3 followed by the City’s responses to 
significant environmental points raised therein. All other letters of the same type are included in 
the Appendices. For example, the first letter of the first type (Form Letter 1) was received from 
Jay Carmona, dated September 24, 2015. Responses to the substantive comments contained in the 
three form letters are provided in FEIR Section 3.7. Letters substantively the same as (and in most 
cases identical to) Form Letters 1, 2, and 3 are provided in Appendices E, F, and G, respectively. 
They were received from the following: 
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TABLE 3-1 
COMMENTERS THAT SUBMITTED FORM LETTER 1 

Name of Commenter 

Jay Carmona Lynn Maguire Gloria Hovde Walter Helm Frederick Hamilton Marc Maloney Samantha Stanley 

Liza Zure Elena Ennouri Julie Slater-Giglioli Susan Rigali Jacob Wang Rose Matossian Howard Cohen 

Jacquie Lowell Carol Taggart Georgia Carver Debra Little Lynda Leigh Catherine McCoy Sara Rajan 

Ana Paula Fernandes Michelle OM Jon Spitz Kristina Fukuda-Schmid Scott Cuyjet Gerardo Fuentes Jeremy France 

Carlotta Tiniakoff Mai Gaff Jayne Pitchford Pam Cartwright Pamela Hall Jason Hall Carole Gonsalves 

Heidi Trinkle Janice F!atto Abigail Bates Antonio Buensuceso Cassie Barr Carrie Staton Thomas Snell 

Scott Coahran Sarnmarye Lewis Margaret Tilden Jan Cecil Katie Levine Jody Weisenfeld Seb Baum 

Kim Bethel Rosiris Paniagua Samuel Popailo Ann Thompson Brad Nelson Joel Meza Kelsey Baker 

R Garcia Martin Diedrich Lois Shubert Zachary Todd Susan Orr Karen Jenne Rev. Joe Futterer 

Jennifer Hayes R Garcia Stephanie Darling Mr. Stephen Zunes and Ms. Nanlouise Wolfe Kristina Bennett J. Michael "Mike" Henderson Nancy Morgan 

Julie Alley Gerald Lysne Barry Katz Catherine Hirsch Jason Thomas Michael Tomczyszyn J. Atwell 

Sara Fagan Claire Mortifee Kathy Zelaya Suzanne Sutton Clara Pichi Goossens Peter Lee Chimey Lee 

Michal Lynch Bethany Schulze Kathleen Kuczynski Joseph Gilbert Donna Watson Matt Schlegel Cindy Koch 

Bob Nace Ros Giliam Arthur Delgadillo AG Gilmore Michael Bordenave Ellen Phillips Paul Richards 

Kendra Brooks Phil Ritter Jane Barbarow Jamila Garrecht Shelley Alonso Vance Arquilla Liz Amsden 

Marian Cruz Dennis Presson Sidney Ramsden Scott Rob Seltzer Anne Harvey Shannon Leap Emanuela Sala 

Tara Karnath Ela Gotkowska Joe Weis Janice Gloe Father William Connor Michele Coakley Amanda Percy 

Barbara Frances Nancy Hiestand Leslie Shapiro Cherie Connick J Angell Marilyn Shepherd Carol Banever 

Jacob Davis Fran Watson Thomas Scott Maria Nowicki Bill Denneen Mortimer Glasgal Ruth Valdez 

Roz Goldstein Melissa Flower Lynette Ridder Janine Comrack Julene Lima Dan McCoy Margaret Murray 

Janet G Heinle Exuardo Martinez June Caminiti Jennifer Derwingson Virginia Soules Cliff Johnson Bruce McGraw 

Glenn Ross K. Christensen Jim Littlefield Andrea Fleiner Lynne Olivier Jessica Hadden Pat Blackwell-Marchant 

H Thomson John Gasperoni Ellen Segal Helen Salyers Timothy Larkin Jared Sacco Candace Batten 

Yves Decargouet Stephen Donato Jan Salas Patricia Mclaughlin Claudia Wornum Suzanne DJohnson Gail Roberts 

Maria Rausis Michael Henderson John Steponaitis Rebecca Barker Marinell Daniel Jas Zajicek Paul McNeely 

Joan Squires Monica DuClaud David Broadwater Ted Fishman Janet M. McClarren Evan Jane Kriss Georgia Kahn 

Mitch Dalition Michelle Palladine Joseph Johnson Tim Taylor Therese Ryan Daniel Adel Julie Stinchcomb 

Nancy Fomenko Diane Knight Kirk Lumpkin Claire Chambers James Corriere Jeriene Walberg Craig Warren 

Carolyn Pettis Ethan Buckner Karen Kirschling Arlene Encell Sundae Shields Lyn Younger Carlos Contreras 

Victoria Miller Leo Mara Martin Baclija Ms Michaeli Allen Pamela Scott Helene Whitson Pamela Rhodes 

Carol Warren Laura Overmann Sharon Mullane Louise McGuire Anita Coolidge Mha Atma S. Khalsa Dwight Barry 

Corrie Ellis Mario Salgado Sylvia Hopkins Lisabette Brinkman Rev. J. Patrick Kelly Deborah Santone Edward F Styborski 

David Grothey Miranda Leiva Dennis Peters Arlene Baker Jane August Nancy Riggleman Christopher Stevens 

Victor L Lawrence Susan Oldershaw Patrick Mcintosh Joan Sitnick Joe Dadgari Philip Johnston Michael Karsh 

Christina Nillo Mary Edwards Tina Ann Linda Marble Tim Brellow Jon Anderholm Jill Cody 

Dennis Young Lucy Horwitz Elizabeth Guise Barbara Burgess Carol Mone Jim Petkiewicz Barbara Kennedy 

Robert Forsythe Courtney Gartin Anne Veraldi Margaret T.M. Petkiewicz Celia Scott Christine Anderson Marsha Jarvis 

Jane DalPino Amber Tidwell April Ewaskey David Ross Jennifer Toth Carlos Nunez Gary Beckerman 

Mari Doming Cathie Serletic Josh Sonnenfeld Nadya Tichman Janet Weil Scott MacKeon Antoinette Ambrosio 

Marisa Strange Amjed Manasrah Pat Toth-Smith Marjorie Xavier Jessica Aldridge Cynthia McMath Sarah McCoy 

Marilyn Chilcote Melanie Watson KJ Linarez Doris Eckel LisAnne Becotte Dolores Cohenour Jerry Eckel 
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Jorge De Cecco Tanya Rincon Beatriz Pallanes Diane Lamont Tara Veino Katherine Calvert Tanya Salo! 

Elizabeth Lasensky Elizabeth Vega Susan Goldberg Pamela Rogers Jerry Persky Alicia Jackson Robert Burk 

Cynthia OByrne Carl Glau Pat long Kara Kukovich Camille Cardinale David Anderson Jonna Burt 

Angee Sylvester Alice J. Felix Sandra McColley Amanda Holland Ann Sullivan Jackie Pomies Kim Peterson 

Cinzia Paganuzzi Janet Soppeland Anne Kobayashi Greg Rosas Yazmin Gonzalez Nancy Szymczak Astrid Giese-Zimmer 

Julie Javrotsky Jo Ann Toro Emily Bryant Dale Peterson Nicole Fountain Jesse Calderon Carol Vallejo 

Gerald McKeelvey Claudia McDonagh Bianca Molgora David Levitt Mary Hanselmann Charles Taylor Catherine George 

Susan Walp Jan Kampa Peter Menchini Donna Olsen John Harris Kunal Natu Mahin Charles 

James J Kyne Janice Briggs Susan Posner Roberta Lewis Ellen Barron Dobby Sommer Tad Sullivan 

Joseph Pluta Edward Maupin Mary Rojeski Steve Ongerth Ernest Boyd Antonia and Andrew Chianis William Grosh 

Susan Porter Graciela Huth Tom Falvey Edward Costello Joseph Shulman Jack Sardegna Anna Narbutovskih 

Marisa Landsberg Linda B Andrea Corredor Lily Mejia Richard Dawson P.P. Soucek Barry Kaufman 

Laurie Mclaughlin Wendy Roberts George Hague Mary Reed Olivia Eielson John Wiesner Judy Youngman 

Shanhuan Manton Patty Linder Janie Anderson Terri Hebert Nicole Lopez-Hagan Querido Galdo David Woodland 

Ron Schutte Paula Yurkovitch Jill Blaisdell Maureen McGee Keith Morris Michael Terry L. Parrish 

MaryKay Rodarte Jon Cox Golovich Karl Koessel Susan Schacher Ed Noonen Marc Woersching Cathy Bennett 

Stephen Weitz Dawn Tesluk William Maya Kellie Gallagher Diane Bailey Kathy Carroll Teri Forester 

Lacey Hicks John Delgado Michael Handforth Ellen Koivisto Leonard Chandler Stef van der Made Connie Stamper 

Robert Pound Joanne Thielen Maria Bon Lindalee Hatch Kate Leahy Les Roberts Paul LaBerge 

Ken Stack Robert Russo Debbie Cunningham Frances Martin Hod Gray Tamyra Rice Michael Rotcher 

Arthur Connor Christine Sepulveda Li-hsia Wang Beth Shafer Jamie Green Darien De Lu Harold Withers 

Richard Tensing Regina Flores Ben Rice Bill Hilton Abel Perez Robert Hicks David McKeever 

Marianne Shaw Michelle MacKenzie Clarence Hagmeier Marjorie Moss Chuck Wieland Russell Weusz Elizabeth Shore 

Gregg Johnson Marilyn Marlin Rebecca Frey Arlene Stevens Janet Miller Karen Valentine Mary Markus 

Annette Saint John Lawrence Vance Lausmann Lori Shimabukuro Wm Briggs Aggie Lukaszewski Marilyn A Moore Deborah Filipelli 

Rick Luttmann John Fioretta Andrea Kroll Matthew O'Brien Michael & Diane McGrath Annette Raible Charlene Root 

David Woods Sue Bassett Brandy Priest Stephen Rosenblum Carla Cicchi Ronit Corry Holly Yokoyama 

Edwina White Dianne Miller Grinthal Yvette Doublet-Weislak Denise Janssen Eager Michelle Oroz Paul Rea 

Steve Ongerth Kent Minault Devan Phenix Sarah Bates Karen Laslo Chris Nelson Bea Linn 

Richard Mathews Julie Ostoich Laura Herndon Joni Clark Stellar Tonatiuh Beltran Jamie Zazow Natalie Kovacs 

Trista Kendall Felipe Garcia Betty Mato Julianne Riddle Bijan Mottahedeh Sarah McConnell Alicia Gipson 

Barbara Lowden Adrienne Jacoby Frances Blythe Donna Watson Tina Johnson Mary Lopez Colleen Evans 

Julie Lawyer Nancy Cole Vincent Fugina Melanie Jensen Rick Edmondson Debra Polansky William Powers 

Amanda Wells Emily Lee Martin Joye Catherine Lewis lywen Chew Tom Wendel Debra Atlas 

Hazel Ayson Ariadna Severin Jeremy Taylor Jessica Nadolski Yan Linhart Joan Moricca Jeanne Keja 

Leslie Anderson Marshal McKitrick Judith Commons Tehama Simonis Lynette Ridder Hamerling Santos Sharon Truex 

Nancy Price Jane Koski Susan Champion Susan Barnett Jacob Peters Sharon Damiata Thomas R Simpson 

Peggy Luna Amanda Holland Joyce Massad Daniel & Valerie Lopez Jennifer Woo Christopher Russell Christopher Russell 

Cari Chenkin James Ashcraft Michael Storm Pat Larson Carol Pachl Walt Brown Staci Evans 

Frances Darcy Eric Biemuller Patrick M. Donovan Mary A Leon Debbie Williamson D.M. Hunter Maureen Oshea 

Inez Hileman Kevin Toney Laura Lee Karen Borgardt Marilyn Harrison Thomas Kendrick Darien Huey 
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Philip Shontz Kagthy Silvey Anne Smith Max Hunter Julie Stinchcomb J Lasahn Monique Mierlot 

Ron Maertz Bev Lips Tamara Cain Glenn Mounkes Elizabeth Devereaux Rita Hays John Hailey 

Soro Wolfgang Jana Perinchief Brian Gray Sue Becker Pam Wheat Sheila Dillon James Dawson 

Colin Stewart Sharon Lotta Virrina Rackley Christopher Gauci Angela Glasgow Scott Bartlett Ag Waring 

Ronald Dalton Corinne Van Houten Orasio Gutierrez Mary Saint-Marie Alex Gutt Carl Lastrella Carolyne Challice 

Ronald Otrin Anthony Jammal Christine Fenlon Cherie L T chick Kim Davis Charlotte Allen Kimmie Gould 

Linda Bell Elizabeth Ramsey James Connolly Valerie Romero Eric Swanson Madeline Salocks Carolee T amori 

Christine Anderson Nancy Cornelius Jeremy Taylor Stephen Muser Robert Whitehead Gerold Dubeso Ronald Parsons. Sr 

Darren Woolsey Linda Jameson Johanna Simmons Hilary Grenier Gordon Hopkins Rick and Sharon Norlund Terry Barber 

Kerry McCarthy Ohmar Sowle Andy Miller Natasha Exner Maris Bennett Barbara Frazer Howard J Whitaker 

Frank Seewester CT Bross Michael Butler Kelly Tuttle Andrea Schauer Pat Gilbert Joy Wagner 

Jan Summers Jo Sanders Stephanie Fletter Signe Wetteland Judith Dalton Rebecca Boyer Charley Cross 

Barbara Mendenhall Anita Pereira Carol Dalton Megan Elsea Kyra Legarof! Eleanor Wesley Louise McGuire 

Marinell Daniel Kevin Patterson Carman Broderick Joanne DeVine Erin Foret Nina Sandhu P Gail Chesler 

Dylan Orbach Courtney Judd Sheena Hernandes Aundrea DeBourguignon Michelle Murray Susan Snyder Jeffrey Hemenez 

Michelle Davis Sonia Wilson Darin Hieb Lee Miller Rika Ishii-Price Stephen Mudd Angela Schwartz 

Billy Jones Cheri Mezzapelle Patricia Vlnar Jim Hughes Sandra Gather Casi Kushel Ronald Bogin 

Mimi Samson Martha Grimson Michael Sarabia Ron Good Kenneth Lum Megan Eding Deborah Montero 

Charlene Fershin Mary O'Brien Michael Tomlinson Dwight Barry Florence Robin J Duerr Lynde Schlegel-Perry 

Camile Getter Paul Lifton Paul Lifton Jan Rein Greg DeMasi Jack Milton Carol Pinson 

Lee Riggs Patricia Scarpa Beverly Kelley Beverly Rodigo Martin Iseri Eric Okey Susan Firestone 

Sherry Handy Sheri Kuticka Chris Evans Michael Daveiga Cheryl Delvecchio Clover Catskill Stephen Kratt 

Anita Stein Ian Turner Wendy Hijazi Charles Binckley Carol Bostick David Geller Casey Simcoe 

Crystal A Mourad Wayne & Karin King Alvin Johnson Sondra Gail Adam Linda Comstock Joseph Cech Jarnes R. Frazer 

Colleen Stanturf Heather Grigsby Karen Montana Frank Toriello Robert Ancker Lisa Phenix Beeate Dirschl 

Grant Bakewell Brent Ratkovich Shirley Oenberger Tricia Tolle Linda Malcom Vicki Nygren Nancy Bukowski 

Rich Gililland Alma Williams Deborah Davidson Robert Jump Wayne Ryan Sharon McCord Sharon Porter 

Sharon Porter Mariateresa Canosa Vicki Caraway Mark Bowers Nick Gonzalez Bridget Galvin Janice Reding 

David Mccoard Suzanne Newman Leslie Guidera Evan Smith J Buhangus Tracy Riley AniMae Chi 

Walter Firth Lenore Sheridan Charles Milkewicz Shannon Guzzo Jeffrey Womble Lauren Ranz Caroline Steele 

Caroline Steele Tracey Archer Aaron Senegal Paul Jerome Mary Edwards Robert McNutt Karen Good 

Karen Good Kate Bean Erin Barca Raymond Marshall Alex Peterson Susan King Molly Brown 

Elizabeth Berteaux Elizabeth Berteaux Beth Sommerfeld Janet Walton Kathy Fields Barb Adolay Alice Hendrix 

Jared Laiti Tara Crane Connie Wigen Dee Simmons Claire Chambers Zach Glanz Linda Baxter 

Silva Harr Katrina Volgamore Adele Richman Catherine Dreher Lesley Hunt Ria Tanz Kubota Elizabeth Claman 

Faith Slrailey Teri Barnato Victoria Hom-Roan Denise Edwards Grace Shimizu Kathleen Keller Nancy Hierstand 

Elizabeth Fowler Gudrun Hall Bernadine Deckard Benjamin Lashbaugh Mishel Adolph Michele Coakley Bob Atwood 

Henry Martinez Sue Ghilotti Jan Maltzan Sherrill Futrell David Brooks Susan Allsbrook Roxanne Moger 

Kevin Mulvey Amy Prosser Becky Gottowski Cynthia Fernandez Connie Day Lynda Comerate Kerry Macinnes 

Dennis Daigle Janette Wolf Nancy Cremer Francis Mangels K Strasser Iris Noren Elizabeth Adan 

Lindalee Ausejo Angelica Vallin M Coulter Stanley Dawson Susan Croissant Jeffrey Stone Sharon Nicodemus 
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Victor Monjaras Julie Underwood Nicolette Froehlich John Scott Billie Talamantes Marjorie Koldinger Jeanne Shelsky 

Julie Peters Bob Shaw Ken Lawson Julie Sasaoka Melissa Miller Kiku Dong Sveinn Olafsson 

Janice Jones Jon Erickson D Ashurst Alicia Jackson Janet Soderstrom Janet Soderstrom Ro LoBianco 

Mary McKinney Jeanne Greene DJ Brown Cheryl A. Aaron Dennis Micke Barbara Gladfelter Jim Reynolds 

Diane Bailey Robin Anderson Cheryl Reynolds Esther Mooncrest Esther Mooncrest Nancy Hartman Marvin Gentz 

Karen Dallow Joe Buhowsky Kathleen Powell Lynn Miller John Mora Faye Straus Chuck Wieland 

Lana Touchstone Pamela Johnson C Emerson Hildy Roy Dorothy Callison Diane Rooney Bill Miller 

Cinda Scallan Anna Vinogradoff Joyce Snyder Donna Ferguson Carol Berendsen Judi Ambrosius Nicki Deford 

Leo Lieber Andrea Reynolds Shirley Sharma Dorothyb Nelson Pat Green Robbi Curtis Rhonda Whitmer 

Kimberly Beliveau Angie Williams John Henry Jerry Peavy Michael House Helen Dickey Bob McCleary 

Frank Ackerman Deborah Nudelman Judy Soldate Susan Driver Mary Thomas Ed Pion Leanne Burns 

Janet Bindas Sage Weidenbenner Katie Zukoski Patricia A. Ransdell Terri Decker Kim Trupiano Jennifer Sellers 

Mary Ann McDonald Annette Wolff Candy LeBlanc Michael Eichenholtz Samuel Durkin Genevieve Giblin Cheryl Fischer 

Susan Orr Gaile Carr Jess Hernandez Jess Hernandez Sally Benardo Joseph Sebastian Robert Charland 

Larry Bradshawv Neil Lark Christopher Pond Raul Verdugo Katherine Harper Lisa Framiglio Charlotte Hughes 

Trina Takahashi Helena Wilcox Nancy Dick Cheryl Stewart Charline Ratcliff Quanah Brightman Cindy Ware 

Jola Gadula Caridad Quilala Nichelle Lee Robert McCauley S PAIS M Dandicat Stephen Lorenz 

Fred Lewis Robert Pound Katja Ultsch Lauren Schiffman Chris Greene Ivonne Ortiz Lane Graysen 

Sakura Vesely Kellie Karkanen Giana Peranio-Paz Erin Reiche Kathleen Fowler Carol Vallejo Deb Hooley 

Gerhard Eckardt Jason Bowman Candy Bowman Richard Vreeland Mari Rozett ME Gladis Kerstin Strobl 

Carol Meocher Jorge Belloso-Curiel Cheryl Stankey Eustacia Hall James Neu Ben Oscar Andersson Devonna Flanagan 

Carol Bischoff Julia Waller Aaron Bouchard Kristen Oliner Aaron Green Mary Ann McDonald Raul Verdugo 

Shirley McGrath Gerardo Lobo Gonzalez Sandra Sullivan Margaret Raynor Barbara Vieira Janis King Cassandra Okun 

Lorenz Steininger Thomas Brustman Richard Hieber Vercknocke Pascal Janet Flanagan Ronda Lamagna Geraud Pascaline 

Lois Jordan Rob Seltzer Thomas Brennan Deborah Smith Paul Cole Raymond Zahra Floyd O'Brien 

Phillip J Crabill Elizabeth Clapp John Wagoner Jesse Gore Kate Kenner Victor de Vlaming Pat Graham 

Lori Conrad Cal Mendelsohn Cal Mendelsohn Robert Spotts Sheila Ward Sylvia Condon Benjamin Irwin 

Bonnie Kohleriter Kay Sibary Lis Fleming Zsanine Alexander Gail Roberts Deborah Newlen Christeen Anderson 

Janet Robinson Bea Reynolds Kirk Lumpkin Bea Reynolds Marian Cruz Robert Mammon Maley Moore 

Laurel Covington Arlene Zimmer Ruth Rogers Pat Thompson Javier Rivera-Diaz Peter Cummins Diana Daniels 

Ute Trowell Bonnie Lynn Mackinnon Danny Castori Sheila Desmond June Matsuo Elke Savala Jane Beattie 

Maureen O’Neal Marsha Lowry Sharon Gillespie Frank Hill Sandy Germond Gemma Geluz Bonnie Faith 

Margaret Herman Matthew Priebe Deborah Dahlgren Rucha Harde Ida Melin Andrea Bassett Victoria Peyser 

Vickey Baker Lucienne Bernhard D. Singer Martyn Bassett D P Edeltraut Renk Cheryl Keith 

Lane Yoshiyama Marion Paye! Sandra Ferri Alexa Jimenez Roslyn McBride Annie Wei Chantal Buslot 

Jeannette Ernst Daniel Partlow Rita Hanson Leta Rosetree Winnie Adams Marco Baracca Carla Gray 

Helen Craft Elizabeth Guthrie Astrid, Theo, Jonathan, Julius Keup Linelle Diggs Jim Brunton Jay Chen Maeryn Boirionnach 

Emilia Boccagna Therese Babineau Cara Warren Jeannet Bertelink Parisa LoBianco Ryan Heater Christine Gary 

Mark Dempsey Melinda Cespedes Ginny Chin Barbara Stamp John Harris Diana Walsh, DC Suzanne Hodges 

Doug Krause Martha Dragovich Gary Rosenberg Kathy Petricca Robert Larsen Rhonda Lawford Rhonda Lawford 

Lenore Reeves Season Eckardt Robert Palmer Charlotte Cook Robert Luke Marc Leclerc O'Neill Louchard 
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Catherine Cook Monika Huber Mary Barker WilliamD Douglas Bright Eric Hirshik Cindy Sprecher 

Mal Gaff Susan Keeff e Benjamin Etgen Douglas Bright Erika Klein Gianfranco Frelli Joseph Klein 

Elizabeth Tuminski Leslie Bow Stephanie Christoff Elaine Heathcoat Betsy Farmer Dan Cumberledge Anita Youabian 

Mari Doming Danielle Pirotte Chad Lemons Nita Patrick Wenona Scott Sandra Boylston Geraldine Ring 

Patrick Boot Patrick Vogelsong Yashoda Jorda Suzanne Salerno Mary Salerno Dolores Moreno Jean Naples 

Patricia Claussen Jill Waters Allison Manning James Rankin Alissa Ray Martin Byhower Kathi Ridgway 

Richard Spotts Jessica Macomber Kitrina Lisiewski Karen Colbourn Fred Schloessinger Vicky Forrest Elisabeth Noty 

Lynne Olivier Francis S. Estella Edwards Rebecca Savage Ruth Galindo Susana Soares Eric Dallin 

Janet Geren Alisa Christopher Susan Hobbs Hunter Klapperich Cecile Lemay Audrey Arbogast Sabrina Penna 

Lori White Barbara Gladfelter Diane St George Priscilla Whitehead Stacey Govito Ellen Franzen Veronica Cox 

Elaine Brandt Lisa Dadgar Miriam Amari Paul Sanchez Carol Blaney Christina Fong F S Grassia 

Edie Bruce Rhonda Kazmierski Janet Petermann Vinny Tounalom Brenda Haig Joe Ginsburg Russell Grindle 

Diane Kent Cathetine Gould Judy Moran Bartlomiej Tomczak Mary Haley Rod Repp Patricia Vazquez 

Alicia Moreno Anne Klein Dianne Miller Louise Sellen Stoni Tomson Denise East Paula Warner 

Antoinette Gonzales Lena Williams Neil Angelo WilliamD Joan Scott Val Fernandez Else Fergo 

Nancy Williamson Guy Graham Stephanie Christoff Nancy Zebracki Hal Trufon Laurie Demeter Antje Struthmann 

Steven Weigner Kathy Sabatini Elyce Klein Debora Delgado Nancy Parker Chris Ness Sara Gibson 

Elisabeth Bechmann Julia Dashe Eileen Wunderlich Cate Leger Sierra Lupoi Adrian Wagner Roland D’amour 

Paula DeFelice Ellen Sweeney Nicholas Barry Charmaine Breitengross Julia Spivey Kathy Colon Marianne Verhagen 

Diana Dee Monika Huber Daniel Figueroa Nita Patrick Cheryl Fox Delayne Auerbach Rebecca Gibson 

Francis S. Cecile Lemay Judith Lotz Jessica Larsen Theresa Kardos Deb Brown Dot Tran 

Conniewd Wedding Elisa Elsa Harmath Yvonne Quilenderino Otmar Neuhoefer Francesca P Richard Peine Jennifer Toth 

Linette Schreiber Patrick Samson Jessica Beaudry Robert Gerosa Edward O'Connor Apryl Mefford-Hemauer Debbie Burack 

Melinda Weisser-Lee Thomas Petersen Elizabeth Lauder Bronwen Walters Harmen Eijzenga M S Arlene Zuckerman 

Irina Golda Lamadrid Derek Fon Iris Chynoweth Nando A. Annette Purther Julia Stancliffe Mark Janzaruk 

Maurene Drew Julie Jones Lisa Reynolds Caryl Casden Erin Crompton Cathleen Dorinson Kate Schmidt 

Kathleen Maddox Maryellen Roulette Suneet Srivastava Cynthia Goin John Sodrel Stephan Clifford Elizabeth Conner 

Jose Ovidio Perez Morel Cynthia Wiesser Tammy Pierson Gregory Wiesser Stephanie Adrian Gerladine Pfau Denise Hasler 

John Robertson Liam Robertson Dawn Allan Marc Leclerc Desanka Sandulovic Janet Petermann Grey Issel 

J R Jan Cox Golovich Jackie Bonnette Kimberly Wiley Steven Barry Jack McClain Pat Toth-Smith 

Eileen Winderlich Phyllis Hartzell Bronwen Walters Phyllis Ingerson Dennis Tratolatis Monica Leavitt Cathy Bennett 

Aimee Durfee N. Carey Harriette Jensen Janet Kinneberg Karen LaRiviere Jan Evans Henry Cox 

Silvia Bertano Isabel Cervera Elliot Helman Suzy Karasik Jolene Foley Phillip Wagner Lesa Urban 

Adam Packer Elizabeth Ferguson Colin Murphy Sheila Clyatt Susanne Bader Tobi Braley-Melvin Kristen Fera 

Joseph Gray Linda Lustig Genevieve Giblin Marilyn Harrison Mary Alden Ann Puntch Barbara Gaman 

Sabrina Boone Slywia Zielinska Helen Cochems John Scott Beverly Freudiger Jean Walker Donna Wapner 

Deborah Carlton Scarlett Manning Tammy Ashba Valerie Ve Romero-Lopez Lisa Reinertson Eric Torres Misa Joo 

Toni Mandara Rosa Fallon Beverly Edmonds Bob Thawley Michaela Kenney Steven Nadel Twila Souers 

Gemini Stone Neil Maclean Xan Joi Diane Daily Mary Puthoff L Chappell Jacequeline Genovese 

Margaret Hunter Tabitha Didrickson William Reick Sharon Fritsch John Kolkebeck Jan Davenport Shannon Long 

Edie Cleveland Lydia Houston Susan McLean Susan Lathrop Jaymie Wright Cheryl Reynolds Krystal Willis 
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Jennifer McConnell Dr. Joseph Herlovsky Kathryn Callaway Jeff Snell Jamileh Stroman Cooper Wright Cindy Loomis 

Judith Sheppard Betty Westman Richard O'Hara Cheryl Costigan Lynette Tudorache Gina Guzzo Mauricio Carvajal 

Myra Nissen Leslie Greaves Sandra Stanley Forest Frasieur Jana Williams Patricia Meyer Barbara Williams 

Rachael Rocamora Sharman Saffier Willis Vard Vilensky Stefi Burkhard Anita Barzman Deborah Landowne Rosemary Rodriguez 

Jake Davis Lourdes Gonzaga Jan Kirk Norden Cheatham Anthony Laconelli Silvano Preciado Iren Suhami 
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Louise Lang Karl Danz Robert Hanson Scott Johnson Stephanie Dennis Jon Bradley Cynthia Gecas 

Donna Horn Pam & Robert Robert Burns-Clair Nancy Sidebotham Ron Molina Thomas Conlin Tauny Kasuya Sheilah Fish 

June Hunt Alexandra Mummery Don C Waller Douglas M Busch Jordon Krueger Jennie Richards Lisa Ridge 

Julie Litwin Mr. Darryl Bell Gary Robert Mary McNulrty D Kaye Hall Dore Sandoval Gregory Harris 

Hail Hammer Kai Petersen Patti Rich Cheryl Weiden Melanie Clark Chuck Sturtevant Jacqueline Meyer 

Jane C Hall William J Cussen Neil Ferguson Ivette Maruri Sarah Beserra Rondi Saslow E Waller 

Elizabeth Ferguson Sally Maier Tom Simonian Jeffrey C Bolt Gemma Geluz Richard Gray Laurie Kay Senter 

Karen Schlumpp Kelly Wilkinson Jessica Fielden Jan Warren Charlie Toledo Marsha Fabian David Parkinson 

Jay Colbe Amanda Rosenberg Jeremy Cantor Michael Wright Claire McDowell Nora A McGuinness Sandra Portillo-Robins 

Linda Pierce Patricia Reed Aubrie Amstrong Alex Ovsienko Patricia Lopez Gerald Bukosky Marie Jeanson 

Patty Harrison Marilyn P Sanders Judy A Finch Joanne Thompson Robert Fulton Jean Charles St Pierre Jill Stone 

Debbie Yoon Wendy Derner Sylvia Hopkins Kristy Gray Betsy Schulz Fernando Castrillon Terry Young 

Ken Burke Jenny Ward Rebecca A Paulson John Seto Rafael J Gonzalez Dolores Gonzalez Carol Abi Bass 

William Moore Dorothy Varellas Alicia McQuillen John Asprey Elizabeth Schulz Tony Suh Susan Lynn 

Lisa Peccetti Ann Rovere Karen Cross Edward Guthmann Susan G Sullivan Kate Ashley Jack Vanderryn 

Robyn Cleaves Jean Dascher Sarah Dorrance Arthur G Lopez Jeannine Etter Sam R Sheppard Ingrid A Martin 

Gita Dev Kelly Elizabeth Nordstrom Margaret Copeland Inez Hiller Natasha Gubert Dennis Presson Dr Dianne M Winnie 

Susan Susan Love Thomas Michael Cunniff Mike Hoey JW CW Patricia M Dana and Cindi Lund Sharyn Barthes 

MMG Kevin Price Robin Howlett Charesa Harper Leslie Hassberg Paul Paul Bell-Tull Jodee Markovich 

Mona Milford Peter Kirkup Edward B Yarbrough Margaret Langston Lyra Halprin Paul H Ray Sam Hopstone 

Joe Haughee Brandy Anderson Sara Atkins Debra Lurie Lisa Steele K R Denise Hamilton 

Janet Sluis Jan Burnham Gordon Miller Don D Harley Linda Oqvist Kevin Milhoan Kevin McNamara 

Rob Tidmore Mardi Kildebeck Greg Bryan Lorrie Norby A Sparks Shirley Eglington Jim Hausken 

Emelie Mahdavian Mary McCarty Beth Purrinson Susan Brewer Linda Matheson Judith Butts James MacDonald 

Deborah Mulvaney Donna Pedroza Jo-Ellen Ellen Spencer Margaret Rossoff Chris Hendrix-Chupa Kathleen Young Ashley Coover 

Janet Sluis Aislinn McCarthy Ben Martin Bert Collins Kathleen Mikulin Sudia Paloma Paloma Brad Smith 

Roberta Gleeson Julie Hernandez Gwen L Wright Matt Holmes Robert Anker Amy Pitt Patrick Granvold 

Dorothy Bowden Hill Marijane Anthony Leesa Evans Gretchen Whisenand Gretchen Whisenand William Sanjour Mary McVey Gill 

Colleen Kenyon Marjorie Tye Donald R Johnson Cathie Serleticine Virginia Roberts Neil Thompson Faye Straus 

Alexander Draffan Jr. Maxine Jacobsen Anita Mitchell-Duisberg Robert Meyers Eleanor Yapundich Yapundich Diane Dow Arthur Chan 

Lawrence J Polon Janine Sanders Aaron Steward Richard Bahr Nicoletta Spedalieri Lani Jaconson Tamara Williams 

Heather Conrad Barbara Israel Jim Cartwright Vicki De Vore Joy Lerner Lydia Aletraris Steven Brown 

Kristen Villalobos Mike Gosbee Natalie McMahon Tim Rantala Diane Pearl Roberta Wong Tamar Carson 

Thomasin Alyxander Elizabeth Murphy Daniel Steinberg Susan Covey Jason McGuire Marilyn White Sean Corfield 

Laurie Rolfe Mari Matsumoto Debora C Templeton-Harika Jamie S Philip Cravens Sheila Silan Aaron Brynen 

Laurel John Edman Wendy Stock Eileen M Marrington Jeffrey Smith Narayan Rajan Jennifer Malawey 

Pete Keay Jane Armbuster Marilyn Jensen Phyllis GliffordPhyllis Lee Gifford L Hurd Daniel Safran Darlene Ross 

John Rigney Marshall Dinowitz Vincent Bausano Hill Blackett Blackett III Byron Brown Lori Leigh Rob Rosenthal 

Michael Davidson Darlene Brown David Donnenfield Jonathan Hall Heather Rodriguez Emily Wright Eileen Cohen 

Gerald R Anderson Richard Freeman Billy Jones Valentina Bettencourt Jody Weisenfeld Nicole Kemeny Keith A Ellis 

Jacqueline Swan Nancy Hoagland Kashyap Ramesh Puranik Peggy Kennedy Susan Shapira Lindsay Whiting Lisa Kearney 
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Lena Radford Rowland R Coad Catherine Griffice Mist L Reif Paula DeFelice Thierry Tondusson Verona Fonte 

Bruce Gowdy Francie Maguire Erica Rutherford Roberto Reyes Rouben Amirbekian Michael Dockery Richie Unterberger 

Patricia M Hacker Enio Ximenes Doug Musick Jane Maxwell Judy Jacobson Enio Ximenes Jennifer Doob 

Fred Winik Robert C Brixner Ryron Edelen Ed Taylor Shirley L Harned Anne B Bailey Jane Wenger 

Chris G Higgins Estelle Leppanen Rita Soto Jill Herbert Adelaide Nye Cynthia Bartholomew Diane Alabaster 

Erica Heimberg Lucille Hamilton Renetta Ann Trujillo Laurie D Alaoui Lachgar Susan G Richard Lisa Reinertson Leslie Firestone 

Len Gensburg Tim Burns Michael Penuelas Gretchen Elliott Janis Sanders Jerry M Horner Anne Politeo 

Warren Linney Lou Dematteis Mary M Mathieu-Ruiz Anne Wallace Jon Morris Dan J Finkle Robert McClellan 

Keri Stokes Anne Smith Maia de Raat Debbie Casagrande Marin Camille Hood Marilyn Standley Linda Takemori 

Laurie Pejuhesh Berly Laakmann Thomas Lipkis Angie Klein J Holley Taylor Richard Peters Bruce Chapman 

Maureen R Pisani Jacquelyn A Cafasso William Van Iden Kristina Pappas Antoinette Mailliard Cambria S Lawand Julie Wertz 

Elizabeth Robinson Brad Wickes Laura Jean Britto Francisca Pass Dr Heather Folsom MD Maeve Murphy Russell Medeiros 

Anne Marie Lebas Carol Gage Sharon Elders-Hutlas Sara Orrick Britt Clemm Julie Lyons Betty Winter 

Yasi Ayat Raymond Keane Molly Hale Lisa Zure Henry Martinez Isabelle Magidson Christopher Concolino 

Linda Riebel Tim Moran Jennifer Martinez Eric Gillman Tes Welborn Darlene Norwood Ray Reynolds 

Nicole Heslip Carol Greener Denise Berezonsky Clair Brown Britt Ascher Tay Carpenter Pattie Heisser 

Marilyn Jasper Leticia Landeros Mary Lou Maher John Bilorusky Western Bilorusky SR Aashika Jain Khoi N Bui Sheila O'Donnell 

Glenn Copeland Marc Pilisuk Mary P Magill Stefan Greene Ravinder Sappal Lynda McDaniel Diane Bosc 

Kathryn Lemlow Danielle Douglas Carol Kuelper Dennis Scheffer Faith K Boucher Gary Klehr Nancy Donald 

CPA Michael Kevin McRae Art McGarr Suzanne Stanley William A O'Daly Nancy Bekus Idajane Dalpino Miles Robinson 

David Karlson Kristin Olnes Gene Kostruba Sarah Al-Kassab Mrs Jacqueline Grubb Susan Daly Freeman Paul Donald 

Judith M Weber Paul Durbin Jack Everitt Judith Kirk Sandra Slater Elaine Ng Rebecca Smith 

Lary Heath Sophie Hall Kathleen Haynie Jesus Hernandez Angela Orr Ursela Rabe Katherine O'Tolole 

Lynette Ridder Jan Adams Roger Stoll Douglas Searson Steven W Russell Gabrielle Rae Travis Joan Tauzer 

Linda Martin David Karlson John McDonough Shirley Powers Rosanne Ratkiewich Victoria Armigo Edward Jackson 

Burton Segall Brenda Beal Ruth Kalter John Van Straalen Bhaskar Annamalai Carol Vieira Peter Kerr 

Bill Andrade Dave Drum Carol Robeck Molly Lai Gary Richmond Susan Green Sandra Humphries 

J Scott Laura Herrera Roger J Robles Jr Chris Baral Chris J Shaeffer Randy Grant Thomas R Hardey 

Chris Schoeneman Graham Carter Paul Last Greenberg George Cornell Scott Rudner Edith Draper-Beard Gina Willis 

Alberto Ramon Steven Tupper Crystal Casanave Diane Merrill Mari Doming Carol Sue Richardson Yvette Irwin 

Lawrence H Thompson Jaime Robles Richard Walker Diana C Carpenter Diane Himes Diane Whitmire Sharon Lewis 

Melanie Caruso Carol Olson Joanne and De Phillips MD, MPH Barbara Doe Deborah W Trotter Bill Appledorf Tanya Wildlife 

Sue Habegger Andrea Bryck Julie Dashe Darin Layman Daphne Powell Cheryl Hawes Thomas McEvoy 

Martin Aronson Sabine Ellis-Brown Patrick Russell Kay White Charles Calhoun Walter Stephen Linsley Steven Collins 

Patric Kearns Sophie de Vries Pat Smith Cindy Unruh Mariel Gravina Talida Nechifor Cathy Hall 

Maryann Tekverk Thom Phillipel Debra Nevin Laini Katheiser Susie Smith Margaret Keelan David Blair 

Beth Weinberger Georgiana White Jennifer Swift Joan J Antonuccio David F DeSante Ashley Lewis Kathy Melton 

Muh-Ching Yee Jay Hipps David lewbin David H Jainis Ann Walker Paul Mehling Serge Abend 

Thomas H Brown Sabina Ubell Carolyn Couls Judeana Davidson Julianne Balmain Caroline Wood Naomi Saunders 

Omar Chacon Eva Thomas Linda Schmid William T Castle John Beck PhD Sean Donnelly Architect Ron Bogley 

Pete Perez Brian Gygi Kristen M Leising Diane Caudillo Fred Markham Walter Pelton Cindy Darling 
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Name of Commenter 

Henrietta S Currier George F Haver Arden Hamilton Luke Breit Judith Commons Robert R Holgate Charles P Harrington 

David Wilermuth II Richard Odom MD Janice Foss Judith Sullivan Mike Dennison Jacki Fox Ruby Nanci Clifton 

Maurice Lee III Jeramy DeCristo Claudia Stone Paula M Black Sandra La Framboise Elena Berman Seth Seibel 

Kristin Dodds Kevin CW Mulvey Steven Fitzgerald John Maxwell Maree McGuire Suzanne Wertheim Roberta O'Neill 

Barbara Whipperman Betty Lawler Charles Hoffmann Christopher Welch Jennifer Miller Karen G Pitts Karl Schmitt 

Bita Edwards Barbara Idso Marjorie P Lasky Claudia Tomaso Karen Gates Jennifer Miller Chimey Lee 

Sheila Tarbet Marta Induni Jr Gabriel Graubner Susan Griffin Robert Parsons Selina Williams Deborah Dashow ruth 

Jeff Hooper Rick Sanders Susan Sargis Helen Pellegrin Gerri Battistessa Jeffrey Golden Dorothy Hoadley 

Nancy J Harlander Pat Colburn Sue Miller McCasey Joanne Fillipello Kent Lennox Anna Haase Ken Niehoff 

James Brendan Madden Dave Bonelli Patricia Jones Roxana Labrador Barb Evans Jimy Sylvia Alejandro Moreno Moreno 

Elizabeth Karan Jason Wilson Crys Carithers Marilyn Ledox Susan Schacher Mike Dennison Michael Chin 

Tracy T Nguyen Bob Harless Richard Duchene Sherry Davis Maris Bennett Tom Young Melissa M Reading 

Sandra Barlow Lupe Sesma Carol R Treacy Tracy Rosemberg Donald Beck Christopher Stahl Matthew Snope 

Lupe Sesma Hunter Wallof Trevor E Twist Frank Lahorgue Eh Estes Arthur R Boone Michelle Carter 

Mary Reder Randy Schwartz Laurie Ordin Susan Harris Lelia Straw Kate Lange Ken Preston 

Trevor E Twist Patricia Rom Patricia Rom Carolyn M Ranusch Shirley Lucier Jess Dervin Dervin-Ackerman Larry Brown 

Sarah BM Elsa Schafer Loma Whipple Mavis Poole Bob Schildgen Damien Shulock Gregory Gregory Coyle 

Craig Kitamata Allen Kanner Malcolm Williams Matthew Iribarne Barbara Balestreri Frank Kiernan David L Mandel 

Adele O'Neill Tony Mihanovich Kenny Soles Darcy Williams Wilma Reichard Margit S Sherman Darrel Whipple 

Joseph Brulenski Bryan Coffland Dr Diane M Powell PhD Jolene Edwards Constance McKee Georgia Carver Ayris Hatton 

Geraldine L Roe Jeri Barnhill Linda Akiyama NB Maya Moiseyev James Masi Kate Schmidt 

Denise Villegas Betsy Wood Alan R McCauley Nancy E Bardoff Ann M Garrison Robert Nelson Sue Collins 

Martha Booz Yi-Shan Shan Chen T Peterson Raymond Dirodis Betsy B Blondin Glen Deardorff Katye Sims 

Richard N Lohman Scott Mize Linda Harrington Steven Fitzgerald Steve Murtaugh Kathleen Dunphy Michael Park 

MEG Cathy Adams Mary Engle Barbra Bergstrom Susun Olson Valeri M Hood Meribeth Kinnaman 

Anna M Korn Luisa Delgado Agostini Joyce Kear Kearney John Cain Sharyn Loshakoff Michael Hunter William E Rader 

Elaine David Julie Stinchcomb Mark Whisler Lisel Schwarzenbach Sheila Jordan Jordan Earl T Shimaoka David Urman 

Paul Jones Aida Brenneis Cassie Barr Vincent Fungina Patrick Turney Fran Carbonaro Carolyn Mahoney 

Guillermo Acevedo Dr Stephen Weitz Cari Gundee Mary Rocca Robert and Bodil D Platt Nancy L Finkle Helen L Bersie 

Gina V Ness Paul Chin JA Compton Joni Grisham Ericka Davis Joann Kersten Jeanette Sacco Sacco-Belli 

Julie Mascarenhas Cynthia Byrd Kartthik Raghunathan Lynn Schardt Mary Kreger Anthony Oghoghorie Lynda Hilton 

Esther Vela Aldo Borzoni Dale Knight Jeff Parker Chelsea Stafford Janna Burt Joseph Metz 

Nan Parks Clark Sullivan Karen Lerner Elizabeth Grace Janet Clark Ilene Malt Melissa Patterson 

Jason Daniel Patent Lisa Steele Dorothy Nirenstein Dawn Welden Anna Ling Rock Woodson Joan M Kelly 

Rosie Bachand Willa O'Connor Jennifer Heggie Jade English Patricia Hatfield Dan Scharlin Colin M 

Celeste Johansson Susan Chandler Eloise Hill Donna Campbell Joanne Barnes Jim Lyons Stan & Kiyomi A Hutchings 

Adrienna Plasse Katherine McNeil Sherard L Wood Arleen L Wattel Lorraine Phillips Ronald Woolford Carole Champion 

Larry Lynn Axelrod Ruth Block Vicki A Green PhD Robert Robert Davisson Timothy Johnston Thomas A Tripp Jr 

Mark Grossman Mrs Hons Diana Jim and Prola Charlotte B Acharya Isabella Lardizabal Catherine Johnston Judy Loring Mariano Espinosa 

Bob Sahni Lynn Jones Linda Thompson Karen Lassen Kimberly Ventre Dorothy Gottberg Jean Tom Pauline 

Ginger Armstrong Paul Szczepanski Mary Lu Kennelly Michael Burdette Gail Bedinger Letty Van Jacqueline Hanna 
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Name of Commenter 

Daniel Dunn Kip H Howard Marylia Kelley Merri Gelbard Joyce Seubert Bob Alou Paula Kren 

Phillip Simon Laurence Koross Diane Amarillas Natalie Cho Vincent Webb Don M Saito Julia Dahl 

Cheryl Higgins Stephen M Boni Donna Koppa Chris Anderf Susan Lee Dennis Sousa Patrice Young 

Lisa Breslauer Carolyn McSonough Susan E Bremmer Francesca Prada Casey Weber Mary Scibek Shawn Maxwell 

Mrs Christine Oda Sharon Prell Gina Matteucci Teresa Bright Constance Roberts Julianne Fountain R Roquero 

Sarah Tae Ariann Thomas Jeannine Brown Michael A Higgins Chris Hodgkinson Susan Harman Julia Bazar 

Gisele Gemus Maria Muschio Susan C Firestone Jane Kravitz Robert Sheardy Mr Fred Waldsmith Sherry Handy 

Mary Jane Ryan Clifford J Liehe James Kemp Donald Kiehn Michelle Foy Marcia Kassuba Lori Wilson-Hopkins 

Scott Bartlett Chanda Unmack Rich Martini Paula Foster Lauren Coodley Tiffani Parrish Nancy Lyle Bennett 

Summer Brenner Craig and Paula Lee Scherfenberg Rosa Martinez Guidos Fran Collier Freddie Sumilhig Carol J Taggart Vincenza J Baldino 

Richard Johnson Paula Foster Eric Thrasher Dale S Sue Dunson-Dunson-Reggio Karen Reggio Karen A Dunson 

Nancy L Anderson VR Sansone MD Linda Jean Edwards Ann Kircher Eleanor Thomas Billie Sue Rogers Callahan Patricia L Speier MD 

Ekaterina Tulchinsky Deanna Hough Gerald Haslam Chrstine Hersey Maria Nowicki Miki Nakamura Susan Ford 

Carol B Johanna Simmons Jackie Ruth Thompson Juliana S Navarro Juli Stewart Joe Ercolani Juliana S Navarro 

B Sandow J Dean Greg Dunnington Jan Buckwalk Angelica R Vallin Martha Grimson EA A Jennings 

Locke McCorkle Robert Gaynor Oona Kumataka James Lum Ana Paula Fonseca Donald Schnepf Pati Jio 

Brad Newsham Dr Peter Havel Bill Lindner Gwyn Murray George Bolanis Mary Beck Marge Johnson 

Nancy Beam Pamela Crawford Wendy Constantine Judith Stone Dan Berger Stephen School-Buckwald A Viola 

Kate Beck Barbara Hopkins Diane Di Vittorio Rev John Fernandes Welda Graybeal Rw Shaff Fred Marschner 

Derek Anthony Mcdown Magaly Fernandez Phyllis Debois Sherry Coll Risa I Wallach John Van Eyck Mayra Baez 

Peter Growin Karen Cappa Cornelius Dykema Greg Brockbank Thomas Reynolds Maggin Sullivan Godman E Midori 

Rene G Castle Richard Mazzarisi Tony White Jocelyn Whipple K Richards Dr Steve J Teffee Katherine Osterioh 

Shannon Ten Broeck Amy Johnson Patrik Rousselot George E Massey Daren S Garshelis Kimyn Braithwaite Esther Franklin 

Ted M Jones Lucy Taylor Linda Getson Dr James mcFadden Dr Marya Thomas Barbara L Stannard Deborah J McElroy Pool 

Jonathan H Rousell Judy Walker John Larson Shirley Eglington Pat Turney Jack McClain Valerie Campbell 

Nancy Slanger Rosalie Webb Diane Douglas Diana Kostka Kathy Anne Woodruff Shannon Weil Molly Boggs 

Tina Arnold Janet Drew Heather Grigsby Ernest Isaacs Ashley Miller Steve Rose Edward J White 

Alana Nur Trudy McMahon Stacey Mangni Frank Seewester Mr Ed Brounstein Peter R Corkey Richard Dirrenberger 

Richard Cannon Monica Smith-Braun C O Sally Ross Nancy Candee Irma M Grieve Paul Engstrom 

Kathy Lemmon Claudia Anderon Cindy Cary Paula Brutocao Shirley Sheffield Rita Hays Steve Ongerth 

Robert H Cruzon Louise Anderson Ralph Wayne Henderson Margaret Mary Gaffney Susan Leihy Mike Welsh Scott Allen 

Marc Passen Gar Smith Peter John Roodhuyzen Patricia Locks Michael Massoff Beth Milne Marcia Dale-LeWinter 

Wayne Akagi Donna Moffat Frances Aubrey Mark Bradley Melitta von Abele Edythe Briggs Edythe Briggs 

Olivia Lim Krista Fechner Sharma Gaponoff Paula Dodd Aaiello Marilyn Ehrenreich B Sheryl Geddes Jane W Fox 

George Dedekian Lisa Hill S Steinberg Renee Nelson Patricia J McTaggart Jeffrey Grinnell Brian Ballek 

Karen Grace Norma Smith Josette M Maury William Weaver Shar Legenza Mahasin Abdul-Musawwir Scott Scherman 

Ray Staar James Haig Dennis Pocekay Margaret Elliott Hazel Cheilek Elise Torres Karla Mason-Cohen 

Linda Emme Lillian Hom Louise Lipsey Janet Vail Mary Ellen Stanke Gregory B Bailey Gregory B Bailey 

Sam Parsons John McNally Gaetano Bonfiglio Mary McMurray Hoell Heather Vollstedt Catherine Hourcade Madeline D D'Andrea 

Gina Hall Jordana Welles Sharon Giglio Anne Arredondo Pamela Shwayka Janet Bindas John Zibell 

Sylvia Karalius Rende Lazure Sandra Hiser Anna LeRouxAnna LeRoux Mary Frances Kelly-Poh Dan Eloff JV Amato 
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Name of Commenter 

Melanie Schrader Nancy E Gotthart Richard Ries Karen Jacob Ardis Jackson Phyillis Freeman Kathi Whalin 

Valerie Robbins Terry Ortega Edith Wells Cacciatore Peter F Jardine Sam Stevens Simone St Clare Mary Lonergan 

Josh G Jones Richard Tomach Patricia Harmon Ms Jared Greer Edith Taylor Nancy Hoffman Yefim Maizel 

Ellen Sennewald Eileen Kennedy Joyce H King K S Anthony Pasqua Staci A Evans Daniel Joseph 

Kathleen Bungarz Alice Neuman Marianne Middleton Ewing Kathleen Gonzalez Judy Burle Eric Kahan Blake Caraska 

Jenifer Schoenberger Gulick Elisabeth Ardath Lee Avila Lowrance Brent Hokanson Deborah & Joe Santone Barbara Hagel 

Shelly Keller Ed Noonen D Alley Wyly Mark Goodwin Mark Goodwin Michael E Strand Gerard A Ehrmann 

Melissa Murphy Annette Mears William Mertely Juan Edith Vargas and Williams Irma Zuckermann Greg Booth Logan Berrian 

Rani Fischer Lisa Hirayama Jessica Terwilliger Emma Gold Joan Hebert Sandra Love Dr K King 

Margaret Vickers Allure Nobell Christine Riley Henry Tasto Loretta Mathieu Cynthia Cosulich Candice Schott 

Phillip Torres Mary Shirey Nicole Moorhouse Dorothy Callison Diane B. Rooney Suzanne Lovell PhD Maria USA Military Aid to Gastelumendi 

Tracy Weir Nikki Doyle Carla Jaeger Susan Sherk April Garcia Lindsay Imai Hong Joshua Castillo Alagon 

Mary Norris-Ransohoff Leabah H. Winter Robert C Piggott Simon Sharp Anita Vandenberg Arielle Llewellyn Tyler Price 

Craig Ketcham Oliver Mellan Evelyn Mickevicius Colkeen Bednarz Barry Hottle Kyle Czimback Margot M Anderson 

Janet Benson Kathy Gay Richard O'Connor Michael Quinn Michael Quinn Linda Gilbert Marian Chmieleski 

Jack & Marilyn Kates Michael C. Lee Heidi Page Albert is Ujcic Scott Harris Laura H Williams Joshua Stein 

Cathy Wallace Jeanne Keja Ryan Hilles P J Basso Jennifer Hanson Paul Szczepanski Robert Sodervick 

Sandra Schmaier Jan Boyd Martha Quinn Suzette L Davidson Margaret Spak Krista A Dana Susan Green 

Bruce Fairbanks Barbara Britton Sharon M Haase Angela Schwartz Maggie Hottle Kenlyn Moore Lindsay Britton 

Allan Sklove Peggy Wong Alexis Babyan Katherine Leahy Dahlia Sharon Patricia Scanlan Abby DeNicasio 

Donald Kunkel William Crist Marcia Molina Arlene J. Williamson Peter Anderson Anatasia Fiandaca Claude Richard Hopkins 

Susan K. Browne Melissa Mandel Emily Thompson Melissa Black Diane Anglin Suzy Forwood Sarah Abrams 

Alireza Rezapour John Larsen Blasé Hents Monica Leavitt Joanne Dean Alice Bradshaw Robin Goodfellow 

Tom Helm Alma Prins Chet Yee Christopher Mortweet Mary Miller Helene Robertson Grace Huenemann 

Ruth Bright Arturo Giraldez Dennis St. Pierre Simma Chester Margaret Raynor Jolene Enns Ruth Bauman Britton 

Marjorie Xavier Andrea Simms Joan Plastiino Patricia Kinney Cyndi Houck Ernest Ivan Hopkinson David Mundstock 

Barbara Jaspersen Dianna L Nicholson Susan Kirn Roberta Lewis Mary E. Joslin Lucy Kataoka Cheryl LaBrecque 

Ann Joseph Jean Porter Annie Stuart Dan Gonzales Judy Rocchio Bill Kaslow Tess Pender 

Dennis Smith Vanessa Mieleszko Aaron Feigelman Allyce Dowling Von Weidlich Alex Schiefer Shan Magnuson John Lukas 

Eric G. Larry Smith David Cottle Debbie Mendelson John Hornall Michael S. Peterson Katherine Leahy 

Dave Grant Depew Edward G. Cavasian John Wagoner Bob Lastiri Naomi I Lidicker Carol S. Bostick Annie Boddum 

Kathryn Nunes Henry Tang Diane Wilson Robert Rusky P Shontz Elaine Kellett Brian Bullard 

Sharon Rogers Julisa Newcomb Beth A. Tessler Peter Altman Barbara Curry-Kaufman Jan Dungan Jesse Freeman 

Jamila Garrecht Elizabeth Cutter Pam Bigelow Glen Bigelow Dorothea Stephan Avi Clarence Klammer & Reese Heike-Feldmann 

Florante Pascual Lucy Hsu Hunter Hintz Berneice Moore Michelle Frink Patricia Walsh Zulmira Gamito 

Scott Morrison Ana Monteiro Paul MacDonald Vivek Krishnappa Jamie Greenblatt Lynne Thomson Jonathan Darrel McGee 

Colleen Evans Chris Baskerville Jacob Gordon Colleen Cabot Donna Farvard Lance Parker Paul Shimazaki 

Angie Sanchez Franck Radha Patel Virginia C. Haradon Richard Higgins Debroah Sullivan Lydia Oey Lynn Prime 

Seann Lindstrom Judith Curtis Levine Kate Henke Martha C. Muntzel Patricia Wilburn L Diaz Laurel Lindsey 

Vernon R. Sanders John K Dr. Helen Londe MD Gerald Tenret Christi Tenret Anne Spesick Ron Boeck 

Judy Schultz Michael Hair Norma Jacobs Kris Skow Brad Squires Carlo Calabi Marc Jonathan Loran 
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Corazon Amada Melissa Roberts John Beyer Dorothy Freidel Eric Colon Lawrence G. McKey Caitlin Strom-Martin 

Brandon Owens Maxine Pohan Daniel Adel Nancy L. Parker Karen L. Black Lavinia Turner Sarah Swaney 

Ellen Sue Wood Bruce Higgins Dan Allison Barbara Fredericks Shenny Cruces Jeffrey Whittle Jan Sanderson 

Joanna Bonnheim Jorge Belloso-Curiel Calnin Harrell Sr. Harold Whitmore Erika Crider Dr. Janice L. Kirsch Michael Dvorak 

Ruth K. Koolish Joan Weir Jennifer Carriere Susannah Barley Ethan Huetter Robert Kessler Patricia Thornton 

Angela M Schilz Howard Davidson R. Major Jean Fraschina Mike Baldwin Colleen Stanturf Colleen Stanturf 

Mario Balestrieri Margaret Copi James Volberding Yuh-Lin A. Yang Shellee Davis Donna Campbell Pacia Dewald 

Kimberly Aikawa-Olin Sandra Booth Mitchell Colbert S B Rick Cullen Sean J Sandhu Karen Case 

N L Parker Anne Petty F Hammer Judi Lewis Frank Burton Nancy Steele Kathy Green 

Misty McIntyre Guy Gargiullo Michael Aaron Safyan Lowell Richardson Joan Wagerj Michael F. Cooper Alexandra Kirby 

Dipal Gandhi Diane Williams Susan Geisler Ian Reddoch Irene Brown Li Kelly Lorenzo Kristov 

Anuradha Advani Brett Sklove Gloria Chambers Rachel Joseph Rick Bettis Eve Abramowitz Mollie Edwards Baker 

Denise Johnston Jeanette Ertel Elizabeth Forrest Stan Gold Susan Medrano Andrew Prince Karin Hiolle 

Rob Geyer Jennifer O'Leary Kristen Olotka Janet S Johnson Sally Abrams Carol Lee Meinhold Jessica Powers 

Joan Sallee Paul Meyer Stanley Dawson Lauren Schiffman Jared Rosen J Val Mark Bauman 

Claudia North Kay Ritter Darci Andresen Wedny Caesar Dona Walling Judy Depenau Ian Hua 

Kay E Tealer Fran Friend Carole Chicoine Randy Cardona Small Helen Sally Skanderup Cm Bled 

Kenneth E. Vanstory Kathleen Schumacher Denisa Saez Carl Stein Antonette Shellen Susan Carlson Lee Blackburn 

Daniel L. Egolf Jo Jenson Nikita Metelica Pamela Britton Tyson Ayers Marle Ide Vane Jo Ann Jex 

Carlton Lowe Paul Pieri Laura Condominas Nicholas Remelman Stephen Miller Sam Sinclair Wilma Bass 

Valerie D. Face Lawrence Daniell Marilyn Ichioka Lorretta Marcel Barbara Simons Barbara Simons Francisco Diaz 

Patty Grogan Mary E. Jennings Beverly Eden Paul D. Pierce Rollin Odell James Neu Dale Freeman 

Susan Bunch Mary Lunbeck Gary Gilfix Suzanne Taylor Sarah Townsend Judith Light Debra Avanche 

John Hailey Carri Woolsey Shi G Matthew Heath Kathy Ushiba Valerie Niemann Kathryn Hall 

Kevin Aungle Anna Spooner Barbara Holifield Elizabeth Sullivan Wen-Chi Wang Thryn Cornell Armelle Holt 

Nancy Tieburg Mark Lawlor Pete Martineau Isabel Bauer Vallabhaneni M Meenakshi Al Knickerbocker C McDonnell 

Charlotte Helen Williams Lynn Schwartz Alice DeLaurier Michael Stock Joy Wagner J Angell Myrna Seto 

Dcady Sarahchild Jennifer Marin Laura LeTellier Alison K. Massa Jubilith Moore Gina Damerell Sally Alcala 

Sophie B. Tramel Perry Hall Leland Roberts William Bexton Tobias Puente Timothy Martin Lori Merish 

Oona Martine Mourier David Schulter Kristina Wolf Susan Smith Green Greenwald Jill Jacoby Donna Giddens 

Dave Brast Judith Ciani Smith Robert Thomas Skot McDaniel Sid Waxman Dixie Keith Susan Sachs 

Gracie MacKenzie Cathy Russo M Pritchet Ilona Ireland Clayton Coate Gayla Reiter Tim Shulepov 

Denise Scott Mary Wynne Phylies Kusama Linda Morgan Lucia Jacobs Bob Depillis Fanchon Suzan Almirol 

Bernadine Deckard Linda Jean Edwards Julianna Johnson Karl Dinwiddie Mary Dreifuss Larry Dorshkind Chris A. Brazis 

Laura Scott Mark D Butler Mattle Dibble Trudy E Denney Rebecca Fuller Tim Dufka Kate Bolton 

Pat Kelly Nancy P. Hanson Gina Williams Michael Kessler Cathy Carr Marguerite Etemad Nathan Harling 

Lisa Sambora Victoria Brill Elke Savala Jenny Eva Borris Rechard F Reynolds Raymond Carroll Adrianne Korchmaros 

Charles James English Susan Weidenbach Ben Delany Barbara Jordan Michael J Terry Taline Hovsepian Jim Eaton 

Mark Gouveia Diedra D Booker Sharon Kocher Maria Caturray Dakota Kyber Sharie Lesniak Rebekah L. Elowyn 

Joseph H. White Gen Guracar Kathleen Kimberling Edward Brick Sharon Lindner Rory Alden Christina Power 

Lynelle Hanson A Hansen Johnathan Lee Sandra Taylor Judy Jackson Mary E. White Carolyn J Mone 
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Name of Commenter 

Mayumi Takarabe Christopher Boucher Laurie Bramlage Dave Barnes Anne Offord Jane Callaway Wendy L Anderson 

Karen Robison Elisse Diane De Sio Lucia Tallchief Mele Reed Hamilton Celia Mayo Sarah Brandt Ellen Frazen 

N Davis Eve Hershcopf Joseph Jones Sue Hammond Laura Brash J B Anitra Mehl 

Theresa Ruscitti Patty Nyquist Corinne Lambden Arleen Whitmore Pam Dewitt Ken Hawk Carol Dalton 

Sharon Paul B Pais Johnathan VanCoops Suzanne M Rogalin Theresa Shiels Yehudit Lieberman Terry Cruz 

Yana Ross Martin Bronk Bill Mania Sally Mancini Dore Sandoval Barbara Segerdell Jannick Pitot 

Bradley Heller Marla Stuart Clara S. Stern Linda Tesser Rath Chim Michaela Coyne Kathleen Cridge 

Milo Vella Joy Amulya Linda Toy Valerie Klein Gabriella Barbosa Marianna Riser Mark Dittmer 

Winnie Chin Hayden Jacobsen-Vida Karen Keefer F. Michael Montgomery Jacob Ben-Poorat Dorothy Ann Wiley Rosemary Robinson 

Glen Feigelman Saundra Hodges Arlyne London-Kessler Liam O'Connor Catherine Reed-Beaudouin Victor Jenkins Joanie Moshier 

Debra Frankin Vaiva Griskaite Diane Hume Rev Jeffrey Womble Judy Balmain M.S. Mary Rooney Nadia De La Torre 

Katherine Harband Katie Furuyama Terese Eckhart Laureen Felton Margaret Jackson Eduardo Martinez Jady Montgomergy 

Cathy Duenas Chelsea Sammel Willetta Clark Daniel Stephenson T L Rosenberg Aruthur E Stern Caryl Callsen 

RN Katherine McStravick Sonya Wood Dee Davis Michael E. Strand Barry Weinzveg Steve M Trounn Siversind 

C Renee Enteen Paul Strecker Ruth Gerechter Julie Kramer Laura Fenster Townsley Schwab Jan Boynton 

Emma Bean David J. Piscariello Bill Pezick Susan F. Duling Mary Gentry Blake Rothschild Gerri Baesemann 

Judith Schuchmann Thomas K & Roxanna S Trutner Marcus Perry Mark Jeffries Patricia Kriz Richard Cullinen Wendy Hoffman 

Ronald W. Miller Paula M. Rainey Rhoda Neimand Mary Litell Caroline Bering Eileen Gambrill Emilty A Demmin 

Sherman & Denise Nelson Melinda Pyle Tiffany Duncan Joyce A Daniels Lisa Roth John Anderson R Roquero 

Vic De Angelo William Hadwen Lorrie Perry Stephanie Jones Terrie Spenst Barbara J Williams Carole O'Gara 

Cynthia L. Clark Lisa R. Prochello Sheila Steinberg Frederick Johnson Joe Maydak Shauna Pickett-Gordon Norene Griffin 

Margo Frank Louise Herschelle Pan Haskins Will Harnage Nan Noonan Ann Wasgatt Carol Joan Nelson 

Rich H Yurman Teagan Clive Robert Rust Donine Hedrick Maria Lexa Monnie Efross Peg Jackson 

Carrie Ousley Myra Nissen David McGlocklin Joyce Loewy Elaine Bitzel Elaine Bitzel Susan Hunsicker 

Matt Warren Kristina Fiorini Stephanie S. Brown C Fazio Jeannie Clements Betty Hardison Ed Schmookler 

Dale Peterson Martin MacKerel Karen Fowler Randy Vogel Marnix A Van Ammers Jed Holtzman Mary C Brown 

Janet Townsend Nancy Jackson Janel Weil Gloria Valoris    
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Name of Commenter 

Faye E Withers Jeanne Hudock William Retz 

Terrill Leavitt Thomas Cepernich Judith Hayward 

Sarah Harlan Thomas Atkinson III David Schallon 

Rich Milland Gerry Patten Gordon Theilvoldt 

Robert S. Hayward Bill Mahley Gerry McKay 

Don Wilson Bob DeMers Rudy Grisham 

Robert Hayward Jr. Elizabeth Lujan Rudy Holthuis 

Paul Cushing Stacey Lynch Chad Rollans 

Patrick Hagan John McGuire Rick Dillion 

Jack Bell William Lee Donna Wilson 

Harvey "Chris" Atkinson Kenneth C. Hill Paul Brady 

Bill Mooney Augustus Ejercito Curtis Eggleston 

Traci Jacobsen Lauren Carpenter Gary and Virginia Cady 

Tom Anderson Addison Jones Art Jeffery 

Judith Hayward Sarah Harlan Thomas Atkinson III 

David Schallon Rich Milland Gerry Patten 

Gordon Theilvoldt Robert S. Hayward Bill Mahley 

Gerry McKay Don Wilson Bob DeMers 

Rudy Grisham Robert Hayward Jr. Elizabeth Lujan 

Rudy Holthuis Paul Holthuis Paul Cushing 

Stacey Lynch Chad Rollans Patrick Hagan 

John McGuire Rick Dillion Jack Bell 

William Lee Donna Wilson Harvey "Chris" Atkinson 

Kenneth C. Hill Paul Brady Bill Mooney 

Augustus Ejercito Curtis Eggleston Traci Jacobsen 

Lauren Carpenter Gary and Virginia Cady Tom Anderson 

Addison Jones Art Jeffery William Thompson 

Sam J. Boykin Gary Armstrong Linda Sanderson 

Robert Livesay Eliza Best Carol Boykin 

Judith Crippen Suzanne Kleiman Brad Stephens 

Pierre Bidou Judith Anderson David Frank 

Benjamin LaFountain Elizabeth Lujan Mike Evans 

Rudy Holthuis Paul Stone Krik Allen 

Greg Kuzyk John Brovelli David Tobin 

Sbayne Strasser Stephen Penny Cathy Villarreal 

Tom and Maureen Carroll Joshua Cross Lori Mathews 

Jason Wilde S. Sierras Robert Gustavsen 

Mary Gustavsen William Bekkedahl Mike Sierras 
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Name of Commenter 

Verlon Ceslini Garry Goetz Chris Riley 

Laurie Riley Linda Ormond Michael Petrellese 

Anthony Laconelli Paul Jones Chris Meldner 

David Villec Teresa Salvador Josh Glaser 

Terry Schulte JC Dunne Russell Beck 

John Sakamoto Brian Wilson Aaron Bytheway 

Scott Fortner Adam Van Name Rebecca Sgambati 

David Sgambati Matt Abell Dom Toledo 

Jason Haley Brian Baker Robert Cline 

Jim Ponder Samuel T. Haines Sr. Lynette Munson 

Darren Brown Elizabeth Trego Christina Wilson 

Chris Simmons Ken Miller Zachary Malcolm Kaylor 

Billie Bowden Jasmin Powell Inderjeet Singh 

Rich McChesney Errol Dely Josh Schmidt 

Dustin Moore Ray Castro Jr. Brian E. Stone 

Carlton Purviance Emily Goode Jeff Sutton 

Carol B Jones Maria Villarreal Rob Villarreal 

Mark Salazar Devin Versace Audrey Fry 

Brigit Versace Pete Gonzales  

 

3.3 List of Commenting Parties 

All who commented on the Revised DEIR during the comment period are identified in this 
Section 3.3. Agencies are listed in Table 3-4, organizations are listed in Table 3-5, Planning 
Commissioners are listed in Table 3-6, individuals are listed in Table 3-7, and applicant 
representatives who commented on the Revised DEIR during the comment period are listed in 
Table 3-8. 
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TABLE 3-4 
AGENCIES THAT COMMENTED  

ON THE VALERO BENICIA CRUDE BY RAIL PROJECT REVISED DEIR 

Comment 
Letter ID Name of Commenter Title Organization/Affiliation 

I1 Kirk E. Trost Chief Operating Officer/General 
Counsel 

Sacramento Area Council of Governments 
(SACOG) 

I2 Donna Decker City Planner City of Gridley 

I3 Richard W. Simon Air Pollution Control Officer Shasta County Air Quality Management 
District 

I4 Peter Maass Mayor City of Albany 

I5 Scott Friend City Planner City of Briggs 

I6 Paul Philley Associate Air Quality Planner/Analyst Sacramento Metropolitan Air Quality 
Management District 

I7 Alicia Barr Mayor Town of Truckee 

I8 Scott Morgan Director California Governor’s Office of Planning 
and Research (OPR) 

I9 Linda Scourtis Coastal Planner San Francisco Bay Conservation and 
Development Commission (BCDC) 

I10 David Boesch Executive Officer County of Placer 

I11 Bill Emlen Director Solano County Department of Resource 
Management 

I12 Jean Roggenkamp Deputy Executive Officer Bay Area Air Quality Management District 
(BAAQMD) 

I13 Multiple  Air Pollution and Air Quality Management 
Districts 

I14 Matthew Jones Supervising Planner Yolo-Solano Air Quality Management 
District 

I15 Don Saylor Board Chair SACOG 

I16 Matt Rexroad Chair, Board of Supervisors County of Yolo 

I17 Mike Webb Assistant City Manager City of Davis 

I18 Steven DeCamp Director of Community Development 
Agency 

County of Nevada 

I19 Angel Green Associate Planner Placer County Air Pollution Control District

I20 John Heilmann Fire Chief City of West Sacramento 

 

TABLE 3-5 
ORGANIZATIONS THAT COMMENTED  

ON THE VALERO BENICIA CRUDE BY RAIL PROJECT REVISED DEIR 

Comment 
Letter ID Name of Commenter Title Organization/Affiliation 

J1 Jaclyn H. Prange Staff Attorney Natural Resources Defense Council (NRDC) 

J2 Marilyn J. Bardet  Benicians for a Safe and Healthy Community

J3 Jackie Prange Staff Attorney NRDC 

J4 Bill Heinicke President, Board of Directors Cool Davis Foundation 

J5 Lauri Litman President 350 Sacramento 

J6 Rachael E. Koss  Safe Fuel and Energy Resources California 
(SAFER California) 
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TABLE 3-6 
PLANNING COMMISSIONERS THAT COMMENTED  

ON THE VALERO BENICIA CRUDE BY RAIL PROJECT REVISED DEIR 

Comment 
Letter ID Name of Commenter Title Organization/Affiliation 

K1 Elizabeth Radtke Planning Commissioner Benicia Planning Commission 

K2 Steve Young Planning Commissioner Benicia Planning Commission 

K3 Donald J. Dean Planning Commissioner Benicia Planning Commission 

 

TABLE 3-7 
INDIVIDUALS THAT COMMENTED  

ON THE VALERO BENICIA CRUDE BY RAIL PROJECT REVISED DRAFT EIR 

Comment 
Letter ID Name of Commenter 

 Comment 
Letter ID Name of Commenter 

L1 Chihoko and Richard Solomon  L31 Nick Despota 

L2 Joseph Rizzi  L32 Jamie Boston 

L3 James Neu  L33 Rodger Shields 

L4 Jim Kirchhoffer  L34 Judith S. Sullivan 

L5 Jelayn Sansome  L35 Greg Imazu 

L6 Gregory P. Yuhas  L36 Regina and John Hamel 

L7 James MacDonald  L37 Joseph Martino 

L8 Roger Straw  L38 Lynn Nittler 

L9 Pat Toth-Smith  L39 Rich Harley 

L10 Scott Wedge  L40 Myra Nissen 

L11 Steve Ongerth  L41 Dennett Hutchcroft and Cynthia Pauley 

L12 James Egan  L42 Roger Straw 

L13 Joseph Rizzi  L43 Marta Beres 

L14 June Mejias  L44 Michael Monasky 

L15 Rick Stierwalt  L45 Kathy Kerridge 

L16 Lawrence Reid Fox  L46 Larry J. Miller 

L17 George Whitney  L47 Fred Millar 

L18 Richard Slizeski  L48 James Egan 

L19 Madonna Anglin  L49 Charles Davidson 

L20 Elizabeth Lasensky  L50 Lisa Reinertson 

L21 James MacDonald  L51 Jack Ruszel 

L22 David Jenkins  L52 Jan Ellen Rein and Clifford Manous 

L23 Gary Ransom  L53 Mary Susan Gast 

L24 Sue Kibbe  L54 Ed Ruszel 

L25 Carol Warren  L55 Shoshana Wechsler 

L26 Jean Jackman  L56 Madeline Koster 

L27 Roger Straw  L57 Karen Berndt 

L28 Alan Jackman  L58 Craig Snider 

L29 Paul Brady  L59 Alan Miller 

L30  Rick Stierwalt  L60 Jackie Zaneri 
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TABLE 3-8 
APPLICANT COMMENTS ON THE VALERO BENICIA CRUDE BY RAIL PROJECT REVISED DEIR 

Comment 
Letter ID Name of Commenter Title Organization/Affiliation 

M1 Christopher W. Howe 
(9/22/15) 

Director-Health, Safety, Environmental 
and Governmental Affairs 

Valero Refining Company 

M2 Christopher W. Howe 
(10/30/15) 

Director-Health, Safety, Environmental 
and Governmental Affairs 

Valero Refining Company 

M3 John J. Flynn  Nossaman LLP 
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3.4 Response to Agency Comments on the Revised 
DEIR 
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3.4.1 Letter I1 – Responses to Comments from Sacramento 
Area Council of Governments (SACOG) 

I1-1 In response to this and similar comments, the initial 45-day comment period for the 
Revised DEIR was extended until October 30, 2015, for a total comment period of 
60 days. See Appendix A, Public Notices.  
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I2-1

Comment Letter I2

I2-2
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Comment Letter I2

I2-3

I2-4

Comment Letter I2

I2-4
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3.4.2 Letter I2 – Responses to Comments from City of Gridley 

I2-1 The commenter’s desire to have a state-wide master plan is beyond the scope of this EIR. 
Federal regulations governing the safety of rail transport preempt the City’s authority to 
impose mitigation measures to further reduce the significance of potential impacts. 

I2-2 The commenter describes the emergency response capabilities of the Gridley/Butte 
County Fire Department; no response is required. 

I2-3 The commenter describes the emergency response plans for an incident involving the 
transport of crude by rail; no response is required. 

I2-4 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. 
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3.4.3 Letter I3 – Responses to Comments from Shasta County 
Air Quality Management District 

I3-1 The commenter’s concern regarding the increase in NOx emissions is acknowledged. 

I3-2 See Response A3-2. The suggested alternative is infeasible because no pipeline exists to 
carry crude from inland North America to the west coast, and Valero would likely 
acquire crude oil from multiple sources throughout North America during the lifetime of 
the Project. The existing regional crude pipeline to Valero is highly utilized and has 
insufficient capacity to physically deliver 70,000 barrels per day of Project crude, even if 
it were to become available to that system. 

I3-3 The commenter’s concern regarding attainment for ozone is acknowledged. 
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3.4.4 Letter I4 – Responses to Comments from City of Albany 

I4-1 The City’s opposition to the Project and attached resolution are acknowledged. 
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3.4.5 Letter I5 – Responses to Comments from City of Biggs 

I5-1 The commenter’s description of one of the Project’s possible routes through Butte 
County and possible accident conditions is acknowledged.  

I5-2 The commenter’s description of the emergency response capabilities of the Biggs Fire 
Department is acknowledged. The commenter’s opinion about the adequacy of 
emergency response capacity and planning is beyond the scope of this EIR, since federal 
regulations governing the safety of rail transport preempt the City’s authority to impose 
mitigation measures to further reduce the significance of potential impacts. 

I5-3 The risk analysis determined that assuming a tank car has failed and that a release has 
occurred, the probability that a spill would exceed 240,000 gallons (or about 8 tank cars) 
is estimated as 1 percent. Therefore, while it is possible that more than 8 tank cars could 
spill during a Project-related accident, the probability of this occurring would be less than 
1 percent. Also regarding a “worst case” scenario, see Response K2-16. 

I5-4 The attached comments are acknowledged. 

I5-5 The commenter’s description of the emergency response capabilities of the Gridley/Butte 
County Fire Department is acknowledged.  

I5-6 The commenter’s description of the emergency response plans for an incident involving 
the transport of crude by rail is acknowledged.  

I5-7 The commenter’s opinion about the adequacy of emergency response capacity and 
planning is beyond the scope of this EIR, since federal regulations governing the safety 
of rail transport preempt the City’s authority to impose mitigation measures to further 
reduce the significance of potential impacts. 

3.4-16



Comment Letter I6

I6-1

3.4-17



3. Responses to Comments on the Revised DEIR 

3.4 Response to Agency Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.4.6 Letter I6 – Responses to Comments from Sacramento 
Metropolitan Air Quality Management District 

I6-1 The commenter is correct. The correct threshold is 65 ppd. This error has been corrected 
in Revised DEIR Appendix A. This change does not affect any of the significance 
conclusions in the Revised DEIR.  
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3.4.7 Letter I7 – Responses to Comments from  
Town of Truckee 

I7-1 The commenter’s concerns with the Revised DEIR are acknowledged. See responses to 
specific comments, below. 

I7-2 The risk analysis presented in Attachment 1 of Revised DEIR Appendix F estimated the 
derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of the associated 
attachment. The methodology can be used to estimate the probability of a derailment on 
any given segment of a rail line (p. 4 of Attachment 1). Disagreement with the EIR’s 
methodology or conclusions does not establish that the analysis is deficient.  

I7-3 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. See Response A3-2 
regarding a lead agency’s determination that a mitigation measure cannot legally be 
imposed. As explained in DEIR Section 3.7 (p. 3-26 et seq.), DEIR Appendix L, and 
Revised DEIR Appendix G, the City cannot regulate UPRR’s rail operations either 
directly (e.g., by dictating routing, timing, or choice of locomotives) or indirectly (e.g., 
by requiring Valero to pay a mitigation fee or purchase emissions offsets). Any such 
attempt would be preempted by federal law, which proscribes any mitigation measure 
that would have the effect of managing or governing rail operations. For these reasons, 
mitigation measures to reduce the potential effects of train transport on public safety 
wherever they may occur between the point of origin and the Refinery are infeasible. See 
also, UPRR Comments B4-3 and B4-4. Accordingly, consistent with CEQA and federal 
law, the City has not proposed or analyzed mitigation measures that cannot legally be 
imposed. 
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3.4.8 Letter I8 – Responses to Comments from California 
Governor’s Office of Planning and Research (OPR) 

I8-1 State agency recipients of the Revised DEIR, as provided by the State Clearinghouse, are 
acknowledged to include: Resources Agency; Department of Fish and Wildlife, Region 3; 
Department of Parks and Recreation; San Francisco Bay Conservation and Development 
Commission; Department of Water Resources; California Highway Patrol; Caltrans, 
District 4; Air Resources Board, Major Industrial Projects; Regional Water Quality 
Control Board, Region 2; Department of Toxic Substances Control; California Energy 
Commission; Native American Heritage Commission; Public Utilities Commission; and 
State Lands Commission. Of these agencies, the City received a comment letter directly 
from the San Francisco Bay Conservation and Development Commission (Letter I9). 
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3.4.9 Letter I9 – Responses to Comments from San Francisco 
Bay Conservation and Development Commission 
(BCDC) 

I9-1 BCDC’s authority under the McAteer-Petris Act and the Coastal Zone Management Act 
is acknowledged in DEIR Section 4.9 (p. 4.9-5). 

I9-2 Various emergency response plans and processes are described in the Revised DEIR, 
including SB 861 (Oil Spill Prevention and Response) (p. 2-83); “Emergency Response” 
on p. 2-85; criterion “g” on p. 2-120 et seq.; and in Appendix H (Union Pacific’s 
Hazardous Materials Emergency Response Plan). In addition, as noted on the California 
Office of Spill Prevention and Response website regarding implementation of SB 861: 
“The emergency regulations governing the development of oil spill contingency plans 
and financial responsibility for inland facilities, pipelines, refineries and railroads became 
effective September 3, 2015. Affected industry members have until January 1, 2016 to 
submit facility contingency plans and Certificates of Financial Responsibility” (OSPR, 
2015b).1 

Regarding the commenter’s indication that BCDC was not in receipt of the 2014 DEIR, 
see Comment Letter A6 in this FEIR from the State Clearinghouse, which lists BCDC as 
a reviewing agency for the DEIR. 

  

                                                      
1  California Office of Spill Prevention and Response (OSPR), 2015b. [https://www.wildlife.ca.gov/OSPR/ 

Preparedness/Inland-Facilities-Contingency-Plan] 
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3.4.10 Letter I10 – Responses to Comments from  
County of Placer 

I10-1 The commenter’s concerns regarding an accident involving Project trains are 
acknowledged. 

I10-2 The commenter’s support for the comments submitted by the Town of Truckee 
(Letter I7) and the Sacramento Area Council of Governments (Letter A9) is 
acknowledged. 

I10-3 The commenter’s support for actions that create a safer national rail transport system are 
acknowledged. See Response A4-6 regarding tank cars proposed to be used by the 
Project. 
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3.4.11 Letter I11 – Responses to Comments from Solano 
County Department of Resource Management 

I11-1 Responses to the County’s comments on the DEIR dated September 8, 2014 are provided 
in Section 2.4.13 (Letter A13). 
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3.4.12 Letter I12 – Responses to Comments from Bay Area Air 
Quality Management District (BAAQMD) 

I12-1 Responses to BAAQMD’s comments on the DEIR dated September 15, 2014 are provided 
in Section 2.4.18 (Letter A18). 

I12-2 The use of 1,005 ton-miles per gallon better represents the combination of loaded/empty 
railcar fuel use. This value was obtained from the Class 1 Railroad Annual Report R-1 to 
the US DOT Surface Transportation Board for the Year Ending December 31, 2011. It 
accounts for fuel consumed hauling both loaded and unloaded freight cars. Values from 
that report are shown in DEIR Appendix E.3, Attachment B-4, p. 2.  

The modeling analysis described in DEIR Appendix E.6 uses a less accurate value from 
the EPA technical document entitled “Emission Factors for Locomotives” (Office of 
Transportation and Air Quality, EPA-420-F-09-025, April 2009). In that document, a fuel 
consumption rate of 400 ton-miles per gallon is presented as an approximate national 
average value based on data collected by the Association of American Railroads. This 
value is based on trains loaded with freight and does not take into account a return trip of 
empty cars. The Revised DEIR estimates health risks using a number of revised 
assumptions, including 1,005 ton-miles per gallon to estimate fuel use and resulting 
emissions. 

I12-3 The best available meteorological data formatted for the AERMOD model were from the 
Nut Tree Restaurant in Vacaville. The only available met data for Fairfield and Suisun 
were ISCST formatted data. Consequently, Nut Tree Restaurant met data were used for 
the Fairfield AERMOD analysis. 

I12-4 The City used the best data available at the time that Revised DEIR was prepared to 
conduct the health risk assessment, including the GoogleEarth data published by 
BAAQMD. The City feels that the information included in the BAAQMD’s GoogleEarth 
tools should be updated by BAAQMD first, before it is used in CEQA documents. 
BAAQMD should not rely on individual entities to update the GoogleEarth data on an ad 
hoc basis. The City will continue to use BAAQMD’s GoogleEarth data as published on 
BAAQMD’s website for future CEQA analyses. 

I12-5 As mentioned in Response I12-4, the Revised DEIR health risk assessment relies on 
information provided by BAAQMD in its GoogleEarth database. This includes stationary 
and mobile source emissions. In addition, the cumulative health risk assessment analysis 
includes the health risks from the VIP project. No attempt has been made to revise or 
expand on the VIP health risk assessment analysis.  

I12-6 The detailed calculations use to estimate diesel PM emissions are found in DEIR 
Appendix E.5. Locomotive emission factors are found in Appendix E.3, Attachment B-4. 
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I12-7 Ship emissions would occur in excess of 1,000 feet from the maximally exposed sensitive 
receptors. Consequently, these ship emissions were not included in the health risk 
assessment. 

I12-8 The City has not revised the health risk analysis for the reasons described in the 
responses to the BAAQMD’s comments. Consequently, there have been no changes to 
the health risk estimates or impact conclusions and no mitigation measures have been 
added. 

I12-9 The City’s analysis is included in the discussion under Impact 4.6-2 of the Revised DEIR. 
Impact 4.6-2 also refers the reader to the mitigation discussion included under 
Impact 4.6-1. That discussion indicates that there is no feasible mitigation available to 
reduce GHG emissions from locomotives. The CAP does not include any measures that 
would enable the City to reduce locomotive GHG emissions. Consequently, locomotive-
related generation of direct and indirect GHG emissions is significant and unavoidable. 

I12-10 Revised DEIR Appendix A.6 summarizes ROG emissions associated with rail transport. 
Those emissions are included in the Revised DEIR’s criteria pollutant mass emission 
tables. As explained in DEIR Section 3.5 and illustrated in DEIR Figure 3-11, the 
blended crude Valero processes is constrained by Valero’s operational restrictions and 
BAAQMD permits and regulations. These same limitations constrain the individual 
crudes Valero procures and stores for processing. Therefore, it follows that the Project 
will not result in an increase in tank emissions. Further, the DEIR shows that certain 
crudes available by rail, such as Bakken, have already been processed at the Refinery. 
The Project does not propose any changes to its existing permitted levels, except to 
permit ROG emissions associated with unloading crude oil from railcars. 
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3.4.13 Letter I13 – Responses to Comments from Air Pollution 
Control and Air Quality Management Districts (Air 
Districts) 

I13-1 The Air Districts’ concern regarding Project-related air quality impacts is acknowledged. 
The possibility that the attainment status of some of the Air Districts may be affected by 
new, more stringent standards also is acknowledged; however, the effect of these new 
standards is beyond the scope of this EIR.  

I13-2 The Air Districts’ opinion regarding preemption is acknowledged. 

I13-3 The Air Districts’ opinion regarding the feasibility of mitigation for locomotive emission-
related air quality impacts is acknowledged. 

  

3.4-41



Comment Letter I14

I14-1

I14-2

Comment Letter I14

3.4-42



3. Responses to Comments on the Revised DEIR 

3.4 Response to Agency Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.4.14 Letter I14 – Responses to Comments from  
Yolo-Solano Air Quality Management District 

I14-1 See Response A3-1. The commenter is correct that the Project would increase emissions 
within the SFNA. Several individual air districts within the SFNA have established 
CEQA thresholds of significance for projects within their respective jurisdictions. 
However, no CEQA thresholds of significance have been developed for the basin-wide 
SFNA. Consequently, Project emissions occurring within each SFNA air district were 
compared to that district’s established CEQA thresholds. This analysis was conducted for 
the districts in the SFNA and for other air districts in northern California located outside 
of the SFNA. The analysis is described in Impact 4.1-5 of the Revised DEIR. 

I14-2 See Response A3-2. 
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Advance notification to county and city emergency operations offices of all crude oil
shipments (to facilitate more rapid and appropriate public safety responses);

Limitations on storage of crude oil tank cars in urbanized areas of any size, and
appropriate security for all shipments;

Support, including full cost funding, for training and outfitting emergency response
crews;

Utilization of freight cars with electronically controlled pneumatic brakes, rollover
protection, and other features that mitigate to the extent feasible the risks associated
with crude oil shipments;

Funding for rail safety projects (e.g., replacement/upgrade of existing tracks, grade
separations, Positive Train Control, etc.);

Utilization of best available inspection equipment and protocols;

Implementation of Positive Train Control to prioritize areas with crude oil shipments; and

Prohibition on shipments of unstabilized crude oil that has not been stripped of the most
volatile elements, including flammable natural gas liquids.

In order not to restate our August 28, 2014, letter, we have attached it as Exhibit A hereto.

Over the last year, we have continued to meet with our members to discuss this Project, to
become informed about the risks associated with crude oil transportation by rail, to discuss
measures to avoid or minimize the serious risks associated with operating crude oil trains
through our communities, and to track and comment on legislative/regulatory developments
at the state and federal levels. We have also discussed our concerns with representatives
from UPRR and the Valero Benicia Refinery.

Our earlier letter expressed grave concern that the DEIR concluded that crude oil shipments by
rail pose no “significant hazard” to our communities, and we urged the City of Benicia to revise
the DEIR to fully inform decision makers and the public of the potential risks of the Project.
We thank the City for deciding to revise the DEIR, and we appreciate that the RDEIR now
correctly concedes that rail shipments of crude oil through our region pose a very substantial
risk and that the shipments will result in crude oil spills, fires, and explosions.

However, our letter also urged the City to “address adequate mitigation measures to ensure
the safety of our communities.” The obligation derives directly from the California

Comment Letter I15
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Environmental Quality Act (CEQA), which mandates that an EIR must not only inform decision
makers and the public about the potential environmental impacts of proposed projects, but
must also describe mitigation measures that could, if implemented, minimize significant
environmental effects. (CEQA Guidelines, §§15126(c), 15126.1(a)). CEQA Guidelines section
15370(b) defines “mitigation” to include “[m]inimizing impacts by limiting the degree or
magnitude of the action and its implementation.” And while the RDEIR discloses that the
Project will result in significant impacts to the environment associated with train derailments,
it adopts not a single mitigation measure to address these very significant impacts.

SACOG is committed to ensuring that all feasible measures are taken to protect the safety of
the communities in our region. Attached as Exhibit B is a map that depicts the freight rail
alignments for crude oil shipments through the greater Sacramento region. The map provides
data on area population, housing, health facilities, and schools in close proximity to the rail
lines. The map shows that nearly one quarter of the region’s population lives within one half
mile of the crude oil shipments.2 We urge the City of Benicia to adopt all feasible mitigation
measures that will protect our communities before the catastrophic events forecast by the
RDEIR occur.

Comments on the RDEIR

The California Environmental Quality Act (CEQA) mandates that an EIR identify and analyze all
potentially significant adverse effects of a project, including both direct and indirect impacts
and short term and long term impacts. CEQA also mandates that an EIR describe and adopt all
feasible mitigation measures to substantially reduce the significant impacts of a project. (Pub.
Resources Code, § 21100; Cal. Code Regs., tit. 14, §§ 15126, 15126.1, 15126.2.) The RDEIR is
deficient in numerous respects, as set forth below.

The RDEIR Fails to Identify and Adopt Feasible Mitigation Measures Related to Safety
Preparedness

In an about face from the original DEIR, the RDEIR discloses that the Project will result in
significant impacts to the environment associated with train derailments and unloading
accidents that lead to hazardous materials spills, fires, and explosions. It concedes that these
train derailments could result in substantial adverse secondary effects, including to Biological
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality. However,
the RDEIR summarily concludes that these significant impacts are unavoidable because any

2 The map does not depict the sensitive habitat, species, waterways, infrastructure, businesses, and
other assets that will be impacted by the expected accidents from the Project.
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attempt to adopt mitigation measures, including compliance with newly adopted SB 861, would
unlawfully “regulate UPRR’s rail operations.” We disagree with the City’s conclusion.

First, it should be noted that there are many mitigation measures that will, indisputably,
substantially reduce the impacts of shipping crude oil by rail. We identified some of those
measures in our prior letter and we also list them above. Many of these measures are similar
to the measures recommended by the California Interagency Rail Safety Working Group in its
report, Oil by Rail Safety in California (June 14, 2014). Specifically, that report concluded that
the current regulatory environment does not address the risks of increased oil by rail transport.
As a consequence, the report recommended the following actions to address those
deficiencies.

Increase the number of California Public Utilities Commission rail inspectors

Improve emergency preparedness and response programs

o Expand the Oil Spill Prevention & Response Program to cover inland
oil spills

o Provide additional funding for local emergency responders

o Review and update of local, state and federal emergency response
plans

o Improve emergency response capabilities

o Request improved guidance from United States Fire Administration
on resources needed to respond to oil by rail incidents

o Increase emergency response training

Request improved identifiers on tank placards for first responders

Request railroads to provide real time shipment information to emergency
responders

Request railroads provide more information to affected communities

Develop and post interactive oil by rail map

Request DOT to expedite phase out of older, riskier tank cars

Accelerate implementation of new accident prevention technology

o Positive train control

o Electronically controlled pneumatic brakes

Comment Letter I15
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Update California Public Utilities Commission incident reporting
requirements

Request railroads provide the State of California with broader accident and
injury data

Ensure compliance with industry voluntary agreement

o Increased track inspections

o Braking systems

o Use of rail traffic routing technology

o Lower speeds

o Increased trackside safety technology

Ensure state agencies have adequate data

The City will note that many of these measures relate to the critical needs to prepare for the
inevitable accidents that will affect our communities, including: the need for emergency
preparedness and response programs; additional funding for local emergency responders;
improved emergency response capabilities; increased training of emergency responders; and
improved and real time data. Moreover, implementation of these measures would not impair
or impact UPRR’s rail operations. Rather, these are measures that should be adopted and
imposed on the shipper, the applicant for the Project that is causing the environment impacts
identified in the RDEIR. These measures will not impact rail operations or transportation, and
the RDEIR’s suggestion otherwise is simply wrong.

As the Attorney General of California recently asserted in connection with litigation over SB
861, which amended the Lempert Keene Seastrand Oil Spill Prevention and Response Act, the
Interstate Commerce Commission Termination Act (ICCTA) only preempts state laws that
regulate rail “transportation,” as defined by statute. (Association of American Railroads et al. v.
California Office of Spill Prevention and Response et al., Case No 2:14 cv 02354 TLN CKD,
Defendants’ Memorandum of Points and Authorities in Opposition to Plaintiffs’ Motion for
Preliminary Injunction at pp. 18 – 32 [attached hereto as Exhibit C].) Under ICCTA, the Surface
Transportation Board (STB) has exclusive jurisdiction over rail transportation, and states are
expressly preempted from regulating all of the following:

(1) transportation by rail carriers, and the remedies provided in this part with respect to
rates, classifications, rules (including car service, interchange, and other operating
rules), practices, routes, services, and facilities of such carriers; and
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(2) the construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks, or facilities….

(49 U.S.C. § 10501(b).) As a result, state laws that impede rail transportation are preempted.

ICCTA defines “transportation” as:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility,
instrumentality, or equipment of any kind related to the movement of passengers or
property, or both, by rail, regardless of ownership or an agreement concerning use;
and

(B) services related to that movement, including receipt, delivery, elevation, transfer in
transit, refrigeration, icing, ventilation, storage, handling, and interchange of
passengers and property….

(49 U.S.C. § 10102(9).)

The Attorney General notes that while this definition of ‘transportation’ is expansive, it does
not encompass everything touching on railroads. Subsection (A) focuses on physical
instrumentalities “related to the movement of passengers or property,” and Subsection (B) on
“services related to that movement.” When state laws do not directly affect rail transportation
– either the instrumentalities or the related services – or the effect on rail transportation is
merely remote or incidental, the ICCTA does not preempt them. (Citing Ass’n of Am. R.R. v. S.
Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 1097 98 (9th Cir. 2010); Elam v. Kan. City S. Ry.
Co., 635 F.3d 796, 808 (5th Cir. 2011) (ICCTA preempts only when state law “directly” manages
rail transportation, such as train speed, length, and scheduling, but not a negligence claim that
has an incidental effect).) For instance, ICCTA does not preempt a state law requiring railroads
to pay for pedestrian crossings over their tracks. (Adrian & Blissfield R.R. Co. v. Vill. of Blissfield,
550 F.3d 533, 541 (6th Cir. 2008).) And state laws are not preempted “merely because they
reduce the profits of a railroad” or have high compliance costs.

The Attorney General also notes that ICCTA does not preempt generally applicable, non
discriminatory state laws, including electrical, plumbing and fire codes, and direct
environmental regulations enacted for the protection of public health and safety, so long as
such laws do not directly impede rail transportation. (Citing Green Mountain R.R. Corp. v. Vt.,
404 F.3d 638, 643 (2d Cir. 2005).) Under the ICCTA, “States retain their police powers, allowing
them to create health and safety measures….” (Adrian & Blissfield, 550 F.3d at p. 541; see also
Green Mountain R.R. Corp., 404 F.3d at p. 643.) For example, ICCTA would not preempt a state
law that prohibited railroads from dumping harmful substances. (S. Coast Air Quality Mgmt.
Dist., 622 F.3d at p. 1097.)
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Based on this analysis, the Attorney General concludes that the provisions of SB 861, which
requires railroads to have approved spill plans and certificates of financial responsibility, does
not impede rail transportation because it does not directly (or indirectly) affect rail
instrumentalities or rail services. It does not regulate train speed, length, routes, or scheduling.
Instead, akin to a law prohibiting the dumping of harmful substances, SB 861 is a valid exercise
of California’s police power, designed to protect the health and safety of the state’s waters
after a spill occurs. While railroads will likely incur some costs in preparing spill plans and
meeting the financial responsibility requirement, the effect of those costs on rail transportation
is remote and incidental. (See Adrian & Blissfield, 550 F.3d at p. 541.)

That same conclusion must be reached here, where the feasible mitigation measures apply to
the applicant/shipper outside the rail corridor and operations, and where the Project imposes
an unfunded obligation on local communities to prepare, train, equip, and supply their first
responders for known rail accidents and the consequences thereof. This is a massive financial
burden on our communities, a burden that is part of the real cost of the Project applicant’s
proposal to ship crude oil by rail.

The RDEIR Fails to Adopt Additional Feasible Mitigation Measures within Valero’s Control

In addition to ignoring measures that would address safety preparedness in our communities,
the RDEIR also fails to consider measures outside rail operations that are admittedly within
Valero’s control, specifically the type of tank cars used to transport the crude oil and the nature
of the product being shipped.

With regard to the type of tank cars, the RDEIR states that Valero will own or lease the cars.
Therefore, adopting mitigation measures on the type of tank car, the required braking system
and rollover protection, as well as other tank car features is within the City’s authority and
responsibility. Such measures would not regulate train configuration or operations, routes, or
scheduling. Rather, they regulate the rail cars that the applicant has the responsibility to buy or
lease for the Project.3

Any assertion that such measures are preempted in these circumstances is flawed. The entire
RDEIR risk analysis is based upon the assumption that Valero has control over, and will
voluntarily use, safer tank cars than required by current federal standards. Having relied on
that control to minimize the risk of harm and environmental impacts disclosed in the RDEIR,

3 If the availability of adequate tank cars is an issue, deliveries can be phased in over time. Because
Valero controls the tank cars, it can also provide more detailed labeling on the tank cars regarding the
type and origin of the oil product. This would not require a change to the DOT classification or
placarding system.
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Valero cannot then assert that mitigation measures relating to the tank cars are preempted
because they would so fundamentally control railroad operations.

Similarly, the Project applicant has complete control over the crude oil products to be shipped
to its Benicia facility. (RDEIR at pp. 3 7 to 3 14.) The City could and should require the
applicant to purchase for shipment only crude oil products that have been stripped of the most
volatile elements, including flammable natural gas liquids. As disclosed in the RDEIR, the
impacts associated with train derailments relate, in great part, to the risk of fires and
explosions. These fires and explosions are directly related to the applicant’s election to
transport crude oil that contains volatile elements – elements that can feasibly be removed
prior to shipment. Again, such a measure does not impact UPRR’s rail operations but is a
measure that could reasonably and feasibly be imposed on Valero.

Conclusion

We appreciate the City’s decision to revise the DEIR, which finally acknowledges the very
substantial hazard that the proposed crude shipments by rail pose to our region. Having taken
that action, however, we urge the City to identify and adopt feasible mitigation measures to
avoid or reduce those impacts. We have identified a number of measures above that we
believe the City has the authority and responsibility to impose on the Project applicant under
CEQA, and we are aware that other measures exist. We understand that these measures come
at a cost to the applicant. There should be no question that this cost should be borne by the
applicant, not by our residents and communities who will bear the impacts of these shipments.

Sincerely,

Don Saylor
SACOG Board Chair

DS:KET:le

Enclosures
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INTRODUCTION

The Lempert-Keene-Seastrand Oil Spill Prevention and Response Act, Cal. Gov’t Code §§ 

8574.1–8574.10, 8670.1–8670.95 and Cal. Pub. Res. Code §§ 8750–8760 (Lempert-Keene Act or 

Act) was originally enacted in 1990 to address the significant threats posed by oil spills in 

California’s marine waters. At that time, the majority of California’s crude oil came from 

overseas sources. The Act required vessels and marine facilities to prepare oil spill contingency 

plans (spill plans) and obtain certificates of financial responsibility demonstrating their ability to 

pay for cleanup costs and damages in the event of a spill.  

In June of 2014, responding to a dramatic increase in overland transportation of oil, the 

Legislature passed Senate Bill (S.B.) 861. S.B. 861 amended the Lempert-Keene Act to protect all 

waters of the state, not just marine waters. The Act now requires inland facilities with the 

potential to spill oil into state waters to prepare spill plans and obtain certificates of financial 

responsibility. Railroads transporting oil as cargo are one of the types of facilities that have that 

potential and are now subject to the Act.    

The Association of American Railroads, Union Pacific Railroad Company, and BNSF 

Railway Company (the Railroads) seek to preliminarily enjoin enforcement of S.B. 861, claiming 

it is preempted by federal law. Their motion should be denied for multiple reasons.  

First, the Railroads have not demonstrated they are likely to suffer imminent, irreparable 

harm in the absence of an injunction. The Act imposes no immediate obligations on the Railroads, 

implementing regulations have not been issued, and no enforcement action is threatened. Their 

alleged harm is pure speculation, which is not a basis for injunctive relief. 

Second, the Railroads are not likely to succeed on the merits of their claims. While a 

number of federal acts regulate railroad safety, equipment, and operations, none of those acts

preempt the Lempert-Keene Act, a generally applicable law designed to protect water quality.

The Federal Railroad Safety Act, 49 U.S.C. §§ 20101-20167 (FRSA), does not preempt the spill 

plan requirements because they do not relate to railroad safety or security; rather, spill plans relate 

to what happens after a spill occurs. Further, the United States Department of Transportation 

(DOT) regulations on which the Railroads rely were issued pursuant to DOT’s authority under the 

1
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Federal Water Pollution Control Act, as amended by the Oil Pollution Act of 1990, 33 U.S.C. §§

1251–1388 (FWPCA).1 DOT determined in 1996 that regulations it issues pursuant to its 

FWPCA authority do not preempt state spill plan requirements.

Nor does the Interstate Commerce Commission Termination Act, Pub. L. No. 104-88, 109 

Stat. 803 (codified in scattered sections of 49 U.S.C.) (ICCTA), preempt the spill plan and 

certificate of financial responsibility requirements. ICCTA only preempts state laws that regulate 

rail transportation. The Lempert-Keene Act does no such thing. It is a generally applicable law 

designed to protect public health and environment, and it will not delay, alter, or stop the 

Railroads’ operations.

The Railroads’ preemption claims under the Locomotive Inspection Act, 49 U.S.C. §§ 

20701–20703 (LIA), and the Safety Appliance Act, 49 U.S.C. §§ 20301–20306 (SAA), are also 

unlikely to succeed because the Lempert-Keene Act does not regulate locomotive equipment and 

safety or the safety components of rail cars.    

Third, the balance of equities tips sharply in favor of denying injunctive relief. California’s 

interest in protecting the State’s limited water sources is overwhelming. Oil spills present an 

indisputable risk of harm to California’s waters. The dramatic increase in overland transportation 

of oil has increased the threat of inland spills. An injunction against the Act’s enforcement as to 

railroads, a source of oil spills, would create a significant gap in the Act’s overall effectiveness. 

Because none of the prerequisites for injunctive relief are met, defendants California Office 

of Spill Prevention and Response (OSPR), Thomas M. Cullen, Jr., California Administrator for 

Oil Spill Response (Administrator), and Kamala D. Harris, Attorney General of the State of 

California (collectively, the State) respectfully request that the Court deny the Railroads’ Motion 

for a Preliminary Injunction.2

1 The Federal Water Pollution Control Act is commonly known as the Clean Water Act.
2 On October 30, 2014, Defendants filed a Motion to Dismiss the complaint in which 

OSPR raised the defense of sovereign immunity under the Eleventh Amendment. That motion 
will be heard at the same time as the instant motion. By joining in this opposition, OSPR does not 
waive the sovereign immunity defense, nor does it consent to the jurisdiction of this Court. See
Cal. Indep. Sys. Operator Corp. v. Reliant Energy Serv., Inc., 181 F. Supp. 2d 1111, 1122-1123
(E.D. Cal. 2001).

2
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THE LEMPERT-KEENE ACT: STATUTORY AND REGULATORY BACKGROUND

I. THE LEMPERT-KEENE ACT ADDRESSED DISCHARGES OF OIL INTO MARINE
WATERS.

The Lempert-Keene Act was originally enacted in 1990 to address the threat posed by 

discharges of petroleum into marine waters of the State of California by vessels and marine 

facilities along the coast. Cal. Gov’t Code § 8670.2 (amended June 20, 2014). The Act declared 

that transportation of oil can pose a significant threat to environmentally sensitive areas, and 

“California’s coastal waters, estuaries, bays, and beaches are treasured environmental and 

economic resources which the state cannot afford to place at undue risk from an oil spill.” Id. §

8670.2(b), (e) (amended June 20, 2014). For these reasons, the Legislature found that the State 

should improve its response to oil spills that occur in marine waters. Id. § 8670.2(j) (amended 

June 20, 2014).  

To accomplish this goal, the Lempert-Keene Act required, inter alia, “marine facilities” and 

“vessels” to prepare spill plans to be approved by the Administrator. Id. §§ 8670.3(f), (y), 

8670.29(a) (amended June 20, 2014). The Act also required marine facilities and vessels to obtain 

certificates of financial responsibility demonstrating the ability to pay for damages, including 

cleanup costs, that may arise in the event of an oil spill. Id. §§ 8670.37.51, 8670.37.53 (amended 

June 20, 2014).  

II. S.B. 861 EXPANDED THE ACT TO COVER ALL WATERS OF THE STATE.

In June of 2014, the Legislature passed S.B. 861, which expanded the Lempert-Keene Act 

and the Administrator’s responsibilities to cover not only marine waters, but all waters of the state. 

Id. §§ 8670.28, 8670.29(a), 8670.37.51, 8670.3(ag). As part of this expansion, S.B. 861 amended 

the Act to apply not only to vessels and marine facilities but also to inland facilities. Id. §

8670.3(g)(1), (ae). Subject to limited exceptions not applicable here, “facility” is now defined as 

follows:

“Facility” means any of the following located in state waters or located where an oil 
spill may impact state waters: 
(A) A building, structure, installation or equipment used in oil exploration, oil well 
drilling operations, oil production, oil refining, oil storage, oil gathering, oil 
processing, oil transfer, oil distribution, or oil transportation. 

3
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(B) A marine terminal. 
(C) A pipeline that transports oil. 
(D) A railroad that transports oil as cargo. 
(E) A drill ship, semisubmersible drilling platform, jack-up type drilling rig, or any 
other floating or temporary drilling platform. 

Id. § 8670.3(g)(1). Thus, contrary to the Railroads’ unsupported assertion that it is a “crude-by-

rail regulation,”3 S.B. 861 broadened the Act to protect all waters of the state by regulating 

multiple types of marine and inland facilities with the potential to impact state waters. Railroads 

transporting oil as cargo happen to be one of the types of facilities that have that potential.   

The Act now requires inland facilities, including railroads, to have spill plans and 

demonstrate financial ability to pay for damages in the event of an oil spill in state waters.  

A. Oil Spill Contingency Plans

With respect to spill plans, the Act provides, “an owner or operator of a facility” must have 

an approved oil spill contingency plan while operating in waters of the state or where a spill could 

impact waters of the state. Id. § 8670.29(a). Section 8670.28, in turn, provides that the 

Administrator shall adopt regulations governing the contents of spill plans. Id. § 8670.28(a).

Among other things, the spill plans will specify the types of cleanup equipment that must be 

available and the maximum time that will be allowed for deployment of cleanup personnel and 

equipment. Id. §§ 8670.29, 8670.28(c). The plans will also identify the Oil Spill Response 

Organizations with whom the facilities have contracted. Id. § 8670.29(b)(6). These response 

organizations are the entities that provide spill remediation services by utilizing the cleanup 

equipment specified in the spill plans. Id. § 8670.29(b)(6). The spill plans will also provide for 

training and drills of the plans, in coordination with federal, state, and local government entities, 

response organizations, and operators. Id. §§ 8670.10, 8670.29(b)(9). The owners and operators 

3 The Railroads claim that, shortly after S.B. 861 was passed, nameless “State officials” 
touted California as the first state to implement crude-by-rail safety regulations. However, their 
only authority is an article, which neither identifies nor quotes the “officials” who allegedly made 
this statement. Rather, the language appears to be the words of an unidentified author. Even if a 
state “official” had made this statement, it would not be controlling or even evidence of 
legislative intent in light of the Act’s contrary language and stated purpose. See Brock v. Pierce 
Cnty., 476 U.S. 253, 263 (1986) (explaining that an individual legislator’s statement should not be 
given controlling effect and should not be evidence of legislative intent in the absence of 
consistent statutory language or legislative history).   
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of facilities must submit the plans to the Administrator for review and approval, which will be 

based on the standards in the regulations; the review must be completed within 30 days. Id. §§

8670.31, 8670.29(b)(9).

B. Certificates of Financial Responsibility

As amended, the Act also requires an owner or operator of a facility where a spill could 

impact waters of the state to apply for and obtain a certificate of financial responsibility. Id.

§ 8670.37.51(d). To receive a certificate of financial responsibility, the applicant must 

demonstrate the ability to pay for any damage that might arise from an oil spill. Id. §

8670.37.53(c)(1). Financial responsibility may be demonstrated several ways: “by evidence of 

insurance, surety bond, letter of credit, qualifications as a self insurer, or any combination thereof 

or other evidence.” Id. § 8670.37.54(a).    

C. Enforcement Provisions

Certain types of knowing, intentional, and negligent violations of the requirements to have 

an approved spill plan and a certificate of financial responsibility may lead to criminal, civil, and 

administrative penalties. Id. §§ 8670.64(c)(2)(C), 8670.65, 8670.66(b), 8670.67.5. In addition, the 

Administrator may issue a cease and desist order of up to 90 days for noncompliance, subject to 

terms and conditions the Administrator may determine are necessary to ensure compliance. Id. §

8670.69.4(a)-(c). However, a cease and desist order need not require a stoppage of operations; 

rather, an order could narrowly require compliance with the law (e.g., requiring a railroad to 

submit a spill plan). The Railroads are already aware that the Administrator has no intention of 

using this provision to stop railroad operations, Br. in Supp. of Mot. for Prelim. Inj. (Pls.’ Br.) 12 

n.13, ECF No. 6-1, and the forthcoming regulations will likely confirm this position.

III. THE ADMINISTRATOR HAS NOT YET ADOPTED REGULATIONS IMPLEMENTING THE 
S.B. 861 AMENDMENTS.

The Railroads concede that the Administrator has not adopted regulations implementing 

S.B. 861. Compl. ¶ 39 & n.3, ECF No. 1; Pls.’ Br. 12 n.12. Although the Administrator has been 

meeting with stakeholders, including railroads, regarding the regulations, so far drafts are only 
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preliminary. Defs.’ Mem. P. & A. in Supp. of Mot. to Dismiss (Mot. to Dismiss) 6:16-17, ECF 

No. 18-1.

Nor has the State threatened to enforce the challenged provisions against the Railroads in 

the absence of the regulations. While the Railroads allege that anonymous “State regulators [ ] 

persist in threatening enforcement of the statute,” Pls.’ Br. 3:22-23, they do not allege that the 

State has threatened to enforce any of the challenged provisions in the absence of final regulations. 

Indeed, such an allegation would be contradicted by other statements recognizing that S.B. 861 

will not be enforced until after the Administrator adopts the implementing regulations. See, e.g.,

Compl. ¶ 46; Pls.’ Br. 12 n.12. It would also be contradicted by letters sent from the 

Administrator to “Rail, inland production, pipeline and mobile unit transfer operators,” which 

expressly informed rail operators that “OSPR will not enforce the provisions of Government 

Code section 8670.64 through 8670.67 as they relate to contingency plans and certificates of 

financial responsibility until after the emergency regulations have been promulgated.” Mot. to 

Dismiss 6:26–7:6 (emphasis added).

PROCEDURAL BACKGROUND

Despite the absence of regulations implementing the S.B. 861 amendments, the Railroads 

filed this suit seeking to enjoin the amendments’ enforcement on October 7, 2014. Compl. ¶ 1.  

On October 30, 2014, the State filed a Motion to Dismiss the Complaint for lack of ripeness and 

because the Railroads’ claims against OSPR are barred by the doctrine of sovereign immunity.  

The parties stipulated for the Motion to Dismiss to be heard on the same day as the Motion for 

Preliminary Injunction. Because the Motion to Dismiss identified a jurisdictional defect, the 

Court should not reach the merits of the Railroads’ Motion for Preliminary Injunction. However, 

if the Court nevertheless does reach the merits, the Motion for Preliminary Injunction should be 

denied for the reasons stated below.

ARGUMENT

The Railroads’ Motion for Preliminary Injunction should be denied because a preliminary 

injunction is an “extraordinary remedy that may only be awarded upon a clear showing that the 

plaintiff is entitled to relief.” Winter v. Natural Res. Def. Council, 555 U.S. 7, 23 (2008). The 
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moving parties “face a difficult task in proving that they are entitled to this extraordinary 

remedy.” Earth Island Inst. v. Carlton, 626 F.3d 462, 469 (9th Cir. 2010). Here, the Railroads 

cannot establish any of the prerequisites to the relief sought: (1) they are not likely to suffer 

irreparable harm; (2) they are not likely to succeed on the merits; and (3) an injunction would not 

be in the public interest and the equities weigh against an injunction. See Winter, 555 U.S. at 20.

I. THE COURT SHOULD DENY THE RAILROADS’ MOTION BECAUSE THEY WILL NOT 
SUFFER IRREPARABLE HARM IF A PRELIMINARY INJUNCTION IS NOT ISSUED.

Without the promulgation of S.B. 861 implementing regulations or any threat of 

enforcement, the Railroads invite this Court into the foggy realm of speculation about whether, 

and if so when, they will suffer irreparable injury. A plaintiff seeking a preliminary injunction 

must establish irreparable harm is likely and not merely possible in the absence of an injunction. 

Winter, 555 U.S. at 22; Earth Island, 626 F.3d at 474 (“a showing of a mere possibility of 

irreparable harm is not sufficient”). A plaintiff must also show “immediate threatened injury.” 

Caribbean Marine Serv. Co., Inc. v. Baldridge, 844 F.2d 668, 674 (9th Cir. 1988). Speculative 

injury is not enough to constitute irreparable harm for purposes of issuing injunctive relief. Id.

Where a party sues to enjoin enforcement of an allegedly unconstitutional state law, the threat of 

enforcement must be imminent and the injury must not be conjectural: 

In suits such as this one, which the plaintiff intends as a “first strike” to prevent a 
State from initiating a suit of its own, the prospect of state suit must be imminent, for 
it is the prospect of that suit which supplies the necessary irreparable injury. Ex Parte 
Young thus speaks of enjoining state officers “who threaten and are about to 
commence proceedings,” and we have recognized in a related context that a 
conjectural injury cannot warrant equitable relief. 

Morales v. Trans World Airlines, Inc., 504 U.S. 374, 382 (1992) (quoting Ex Parte Young, 209 

U.S. 123, 156 (1908)) (citations omitted). “Any other rule (assuming it would meet Article III 

case-or-controversy requirements) would require federal courts to determine the constitutionality 

of state laws in hypothetical situations where it is not even clear the State itself would consider its 

law applicable.” Id.

Morales provides an example of the kind of imminence necessary for injunctive relief 

based on a threat of state suit. Id. at 379-80. Because the state officials threatened enforcement of 
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the challenged state laws and guidelines, as evidenced by multiple advisory memoranda and 

formal letters of intent to sue major airlines, the Morales court found irreparable harm and 

granted injunctive relief. Id. at 382. 

The State’s Eleventh Amendment protection from damages claims does not absolve the 

Railroads from their burden of proving likely, imminent irreparable injury. The Railroads’ 

erroneously rely on Cal. Hosp. Ass’n v. Maxwell-Jolly, 776 F. Supp. 2d 1129, 1140 (E.D. Cal. 

2011), for the proposition that they will suffer irreparable harm without an injunction because 

they cannot recover their costs of complying with S.B. 861 against the State due to sovereign 

immunity. In Maxwell-Jolly, the plaintiff sought to enjoin the state from continuing to implement 

legislation freezing the rates at which California reimbursed hospitals providing inpatient Medi-

Cal services. The rate freeze was already in force and plaintiff’s member hospitals would receive 

lesser frozen rates absent an injunction. Id. at 1134.

The Railroads’ pre-enforcement claims, however, are distinct from those in Morales and

Maxwell-Jolly because the enactment of S.B. 861 did not impose any affirmative obligations on 

the Railroads. S.B. 861’s implementing regulations have not yet been issued. Compl. ¶ 39; see

also Mot. to Dismiss 6:14-16. Absent implementing regulations, the State cannot assess whether 

the Railroads violate the law or whether, when and how the State will enforce such requirements 

against the Railroads. The State has certainly not threatened enforcement of the unissued 

regulations against the Railroads. In fact, the Administrator informed the Railroads that there 

would be no enforcement until after implementing regulations have been promulgated. Compl. ¶ 

39; see also Mot. to Dismiss 6:27-7:6. Accordingly, the Railroads have not shown even a scintilla 

of evidence of an imminent state suit against them arising out of S.B. 861.4

The Railroads’ claimed harm amounts to nothing more than conjectural injury. The 

Railroads submit only the Declarations of John Lovenburg and Robert Grimaila5 (Declarants) as 

4 The issues of ripeness raised in the State’s Motion to Dismiss and irreparable injury are 
interrelated because this matter involves a pre-enforcement challenge and there is no threat of 
imminent prosecution.  As such, the State hereby incorporates by reference the factual and legal 
basis set forth in the Motion to Dismiss, which establishes that the Railroads’ Complaint is 
unripe.

5 See Defendants’ Objections to Evidence Offered in Support of Plaintiffs’ Motion for 
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evidence in support of their request for emergency relief; however, these Declarations actually 

illustrate the lack of imminent and actual harm. Neither Declarant attests to the Railroads 

presently incurring costs or losing business as a result of S.B. 861. Rather, Declarants surmise 

ways in which S.B. 861 may impact five areas: 1) location-specific environmental planning, 2) 

response training and logistics, 3) response practice drilling, 4) “best achievable technology,” and 

5) financial certification. Grimaila Decl. ¶¶ 10-23; Lovenburg Decl., ¶¶ 8-22. Declarants merely 

guess at possible costs and lost business at some unknown time. 

Similarly, Declarants’ contention that S.B. 861 will open the door to a multiplicity of 

regional requirements is sheer speculation. Declarants cite no evidence that any other states or 

local governments have enacted, or will imminently enact, legislation similar to S.B. 861. See

Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 448 (1960) (no evidence of conflicting 

local regulations so ordinance not preempted). Thus, neither Declaration suffices to establish 

imminent, concrete loss or threat of actual injury. These Declarations should be disregarded as 

based on pure conjecture.  

In this pre-enforcement case, the record shows, at best, a “dubious and speculative” 

possibility of harm.” Col. River Indian Tribes v. Town of Parker, 776 F.2d 846, 849 (9th Cir. 

1985). This Court should decline the Railroads’ invitation to speculate as to whether they will 

suffer any harm at all, let alone harm that is irreparable, at some indefinite point in the future.

II. THE COURT SHOULD DENY THE RAILROADS’ MOTION BECAUSE THEY ARE NOT 
LIKELY TO SUCCEED ON THE MERITS OF THEIR CLAIMS.

That the Railroads’ preemption claims are unlikely to succeed provides another basis for 

denying their Motion. See Winter, 555 U.S. at 20. They are unlikely to succeed because S.B. 861 

does not regulate rail safety, rail transportation, locomotive parts, or safety components on rail 

cars. In fact, none of the federal statutes cited by the Railroads preempt a state law like the 

Lempert-Keene Act, i.e., a generally applicable law designed to protect water quality by 

preparing for and facilitating cleanup in the event of an oil spill into waters of the state. 

Preliminary Injunction, filed concurrently with this Opposition. 
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A. The Presumption Against Preemption Applies, so the Express Preemption 
Clauses Must Be Read Narrowly. 

The starting point for preemption analysis is the presumption that a state’s historic police 

powers to protect the health and safety of its citizenry are not superseded unless that is Congress’

clear and manifest purpose. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947); 

Oxygenated Fuels Ass’n v. Davis, 331 F.3d 665, 673 (9th Cir. 2003). “States traditionally have 

had great latitude under their police powers to legislate as to the protection of the lives, limbs, 

health, comfort, and quiet of all persons.” Medtronic, Inc. v. Lohr, 518 U.S. 470, 475 (1996) 

(internal quotation marks and citation omitted). 

Courts have applied this presumption in cases involving railroads. For instance, a court 

applied the presumption to ICCTA in a railroad’s suit that challenged a city’s zoning and 

occupational licensing laws. Fla. E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 

1328-29 & nn.1-2 (11th Cir. 2001); see also Union Pac. R.R. Co. v. Cal. Pub. Util. Comm’n, 346 

F.3d 851, n. 17 (9th Cir. 2003) (presumption applied to FRSA claim); S. Pac. Transp. Co. v. Pub. 

Util. Comm’n, 9 F.3d 807, 810 (9th Cir. 1993) (presumption applied to FRSA and LIA claims).

The proper focus for determining whether the presumption applies is the purpose of the 

state law. Wyeth v. Levine, 555 U.S. 555, 565 n.3 (2009). The purpose of S.B. 861 is to protect 

water quality, an area within the state’s traditional police powers. Askew v. Am. Waterways 

Operators, Inc., 411 U.S. 325, 328-29 (1973) (state police power over oil spills); Pac. Merch.

Shipping Ass’n v. Goldstene, 639 F.3d 1154, 1167 (9th Cir. 2011) (environmental regulation 

traditionally within state authority). Therefore, the Court must apply the presumption against 

preemption to S.B. 861. In doing so, the Court must read the express preemption clauses that the 

Railroads rely upon “narrowly,” and it can find preemption only if it determines that such was 

Congress’ clear and manifest intent. Del Real, LLC v. Harris, 966 F. Supp. 2d 1047, 1055 (E.D. 

Cal. 2013).

B. The FRSA Does Not Preempt S.B. 861 Spill Plan Requirements.

The Railroads’ assertion that the FRSA preempts S.B. 861’s spill plan requirements is not 

likely to succeed for two reasons. First, the FRSA preempts state laws that relate to rail safety or 
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security; since spill plans do not affect either of these, the FRSA does not preempt S.B. 861. 

Second, the DOT regulations that the Railroads claim preempt S.B. 861 were issued pursuant to 

FWPCA authority, so not even DOT asserts that they preempt state laws.

1. The Spill Plan Requirements Relate to Protecting California’s Water 
Quality, Not Railroad Safety. 

The FRSA’s preemption provision states that laws, regulations, and orders “related to 

railroad safety and … railroad security shall be nationally uniform to the extent practicable.” 49

U.S.C. § 20106(a)(1). The purpose of the FRSA is to “promote safety in every area of railroad 

operations and reduce railroad-related accidents.” 49 U.S.C. § 20101. The Railroads assume that 

the State will assert that S.B. 861’s spill plan requirements are valid simply because they address 

“environmental concerns.” Pls.’ Br. 17:14-16. But their assumption is mistaken.

The reason S.B. 861 is unrelated to railroad safety and security is not because it addresses 

environmental concerns, but because it has nothing to do with either rail operations or reducing 

rail accidents. It will not change how the Railroads operate, and it does not require them to 

change the type of tank cars they use, their routes, the amount or types of oil they transport, or the 

speeds they travel. Instead, S.B. 861 relates to what happens after an accident occurs. It requires a 

railroad (and other facilities) to have a plan for how it will clean up the oil after the oil has spilled 

into waters of the state. Because S.B. 861’s spill plan requirements relate to water quality after an 

accident, not rail safety or security, the FRSA does not preempt them.

a. The Railroads’ Authorities Fail to Demonstrate a Connection 
Between Spill Plans and Rail Safety.

The Railroads’ assertion that spill plan requirements are “related to railroad safety” is 

unsupported. They first rely on a DOT amicus curiae brief, which asserted that the FRSA 

preempted a state’s requirement that railroads carry emergency response information onboard 

their trains. Pls.’ Br. 18:2-7 (citing App. of Unreported and Uncodified Auth. (Pls.’ App.), Ex. 3, 

ECF No. 6-4, at 12). But this emergency response information, required pursuant to the 

Hazardous Materials Transportation Act (HMTA), 49 U.S.C. §§ 5101-5128, should not be 

confused with spill plans. The purpose of emergency response information is to aid first 

11

MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 21 of 37

Comment Letter I15

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

responders during the first minutes after a hazardous materials accident and to keep them and the 

public safe from explosions, fires, and toxic gases. See 49 C.F.R. § 172.602(a). Unlike a spill plan, 

the HMTA’s emergency response information does not address how to clean up an oil spill. See

People v. Union Pac. R.R. Co., 47 Cal. Rptr. 3d 92, 114 (2006) (“FRSA addresses a number of 

particular safety aspects of railroad activity (49 U.S.C. §§ 20131-20153), but it does not speak to 

the transportation of dangerous materials or to the discharge of such materials into the 

environment.”). Therefore, the amicus brief does not demonstrate that spill plans relate to rail 

safety or security.

The Railroads attempt to force a connection between spill plans and rail safety by 

emphasizing the breadth of the phrase “related to” in the FRSA. Pls.’ Br. 18 n.18. But they go too 

far. While it is a broad phrase, both the Ninth Circuit and the Supreme Court have cautioned that 

it does not draw in everything. After all, “‘[e]verything is related to everything else.’” Air

Conditioning & Refrigeration Inst. v. Energy Res. Conservation & Dev. Comm'n, 410 F.3d 492, 

502 (9th Cir. 2005) (quoting Cal. Div. of Labor Standards Enforcement v. Dillingham Constr., 

N.A., Inc., 519 U.S. 316, 335 (1997) (Scalia, J., concurring)). Simply because the source of the oil 

of which S.B. 861 is concerned may be a rail accident does not mean that S.B. 861 is “related to” 

rail safety – S.B. 861 affects neither the frequency nor the magnitude of rail accidents so it does 

not fall within the scope of the FRSA’s preemption provision.

The Railroads next rely on the legislative findings and declarations in S.B. 861, as if the bill 

itself admits to being “related to” rail safety. Pls.’ Br. 18:7-9 (quoting Cal. Gov’t Code § 

8670.2(k)). But the emphasis of the Legislature’s declaration is on cleaning up oil spills, not rail 

safety. E.g., Cal. Gov’t Code § 8670.2(j) (“California government should improve its response 

and management of oil spills that occur in state waters.”). And there is nothing remarkable about 

the declaration that the Railroads quote: “Those who transport oil through or near the waters of 

the state must meet minimum safety standards and demonstrate financial responsibility.” Id. §

8670.2(k). This statement does not specify whether the referenced safety standards are federal or 

state standards, and it does not specify whether they apply to railroads, pipelines, or some other 

type of facility – it is just a general declaration. In fact, S.B. 861 neither contains rail safety 
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standards nor mandates that the Administrator promulgate them. Therefore, the declaration in 

section 8670.2(k) cannot support a claim of preemption.

Lastly, the Railroads rely on a case in which a railroad challenged a state law that limited 

the use of train whistles in order to reduce noise pollution. Pls. Br. 18:12-16. The Ninth Circuit 

concluded that the state law was not preempted because, while the FRSA regulates how loud train 

whistles must be, it does not regulate where they must be sounded. S. Pac., 9 F.3d at 813. Before 

reaching that conclusion, however, the court found that the state law was related to rail safety, 

despite that its purpose was to reduce noise, because the law affected train whistles, the purpose 

of which is to prevent rail accidents. Id. at 812-13 & n.6. But that analysis has no application here, 

since, unlike train whistles, spill plans do not prevent accidents and are unrelated to rail safety, 

not only in purpose but also in effect. See Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 

105-106 (1992) (“In assessing the impact of a state law on the federal scheme, we have refused to 

rely solely on the legislature’s professed purpose and have looked as well to the effects of the 

law.”). Therefore, none of the Railroads’ authority demonstrates that spill plans relate to rail 

safety or that they are within the scope of the FRSA.

b. Congress Addressed Spill Plans in the Federal Water Pollution 
Control Act, Which Does Not Preempt State Authority. 

Congress itself did not address spill planning in either the FRSA or the HMTA. Rather, 

Congress addressed this subject in the FWPCA, which directly addresses the issue of spill plans 

for vessels, railroads, and other facilities:

The President shall issue regulations which require an owner or operator of a tank 
vessel or facility described in subparagraph (C) to prepare and submit to the President 
a plan for responding, to the maximum extent practicable, to a worst case discharge, 
and to a substantial threat of such a discharge, of oil or a hazardous substance.

33 U.S.C. § 1321(j)(5)(A)(i). S.B. 861 and section 1321 address the same subject: protection of

the waters and natural resources of the state and the United States, respectively. Compare Cal. 

Gov’t Code § 8670.28(a) with Exxon Shipping Co. v. Baker, 554 U.S. 471, 488 (2008). And both 

S.B. 861 and section 1321 address spill plans, personnel, equipment, training, and drills. Compare

Cal. Gov’t Code §§ 8670.28(a), 8670.29(b) with 33 U.S.C. § 1321(j)(5)(D). 
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DOT acknowledged that when it issued regulations relating to spill plans applicable to 

railroads, it was implementing section 1321(j)(5) of the FWPCA, not the FRSA: “This final rule 

implements two separate mandates under the [FWPCA].” Oil Spill Prevention and Response 

Plans, 61 Fed. Reg. 30533-01, 30533 (June 17, 1996) (codified at 49 C.F.R. pt. 130) (citing 33

U.S.C. § 1321(j)(1)(C), (j)(5)). This section of the FWPCA has a savings clause that expressly 

preserves state authority within its scope, including spill plans: 

Nothing in this section shall be construed as preempting any State or political 
subdivision thereof from imposing any requirement or liability with respect to the 
discharge of oil or hazardous substance into any waters within such State, or with 
respect to any removal activities related to such discharge.

33 U.S.C. § 1321(o)(2); see also id. § 1370 (savings clause applicable to entire FWPCA). Rather 

than preempt state authority, the FWPCA allows for cooperation between the federal and state 

governments. Askew, 411 U.S. at 332; Chevron U.S.A., Inc. v. Hammond, 726 F.2d 483, 491 (9th 

Cir. 1984) (“Congress has indicated emphatically that there is no compelling need for uniformity 

in the regulation of pollutant discharges—and that there is a positive value in encouraging the 

development of local pollution control standards stricter than the federal minimums.”). DOT 

recognized the application of this savings clause to its regulation of railroad spill plans:

This provision indicates that Federal regulation under 33 U.S.C. 1321 does not 
preempt, but rather accommodates, regulation by States and political subdivisions 
concerning the same subject matter. Thus, the establishment of oil spill prevention 
and response plan requirements in this rule will affect neither existing State and local 
regulation in the area, nor State and local authority to regulate in the future.

61 Fed. Reg. at 30539. Thus, S.B. 861’s spill plan requirements are not related to the FRSA; 

instead, they are related to the FWPCA, which does not preempt states from regulating in this 

area. Since spill plans do not affect rail safety or security, the FRSA does not preempt S.B. 861.

2. Even if Spill Plans Did Relate to Rail Safety, the FRSA Does Not 
Preempt S.B. 861 Because DOT’s Regulations Were Issued Pursuant 
to FWPCA Authority. 

Even if S.B. 861’s spill plan requirements were related to rail safety, which they are not, the 

FRSA does not preempt state laws until DOT “prescribes a regulation or issues an order covering 

the subject matter of the State requirement.” 49 U.S.C. § 20106(a)(2). Here, the only regulations 

or orders issued by DOT that cover the subject matter of S.B. 861’s spill plan requirements were 
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issued pursuant to DOT’s FWPCA authority. As DOT itself has stated, such regulations do not 

preempt state law. 61 Fed. Reg. at 30539.

a. The Railroads’ Burden to Establish that Federal Regulations 
Cover the Subject Matter Is Extremely Difficult to Meet. 

“[P]reemption under the FRSA is extremely difficult to establish ….” Glow v. Union Pac. R. 

Co., 652 F. Supp. 2d 1135, 1145 (E.D. Cal. 2009). The Railroads must “establish more than that 

they ‘touch upon’ or ‘relate to’ that subject matter, for ‘covering’ is a more restrictive term which 

indicates that pre-emption will lie only if the federal regulations substantially subsume the subject 

matter of the relevant state law.” CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993) 

(citations omitted). “The term ‘covering’ is in turn employed within a provision that displays 

considerable solicitude for state law in that its express pre-emption clause is both prefaced and 

succeeded by express saving clauses.” Id. at 665. “[T]his is not an easy standard to meet ….” S.

Pac., 9 F.3d at 812. “FRSA preemption is even more disfavored than preemption generally.” Id.

at 813.

b. The Only Regulations that Address Spill Plans Were Issued 
Pursuant to the FWPCA. 

The Railroads contend that DOT’s regulations in 49 C.F.R. Parts 130, 172, and 174 meet 

this high standard, covering “the subject matter of hazardous materials transportation, including 

oil spill contingency planning.” Pls.’ Br. 14:23-15:4. A review of the subjects covered in two of 

these three parts, Parts 172 and 174, reveals that they do not address spill plans at all. For instance, 

the scope of Part 172 is as follows: 

This part lists and classifies those materials which the Department has designated as 
hazardous materials for purposes of transportation and prescribes the requirements for 
shipping papers, package marking, labeling, and transport vehicle placarding 
applicable to the shipment and transportation of those hazardous materials. 

49 C.F.R. § 172.1. It contains nothing about cleaning up oil spills. As a result, despite the general 

references to Parts 172 and 174, the Railroads’ brief mostly just cites to regulations in Part 130. 

Pls.’ Br. 5:12-6:12. 
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The only regulations that the Railroads cite from Parts 172 and 174 have nothing to do with 

spill plans. The Railroads reference emergency response information, id. 18:6, which is in Part 

172, but which, as explained above, is entirely distinct from spill plans. And they cite to a Federal 

Register notice that asserts federal preemption, Pls.’ Br. 19:3-7, but which applies to rail tank car 

design and operation – again, nothing to do with spill plans. See Hazardous Materials: Improving 

the Safety of Railroad Tank Car Transportation of Hazardous Materials, 74 Fed. Reg. 1770-01,

1770, 1792-93 (Jan. 13, 2009) (to be codified at 49 C.F.R. pts. 171, 172, 173, 174 and 179).

Therefore, the DOT regulations that address spill plans are codified in 49 C.F.R. pt. 130. Those 

regulations were all issued pursuant to the FWPCA. Pls.’ Br. 17 n.16 (citing 61 Fed. Reg. at 

30533).

c. Regulations Issued Pursuant to DOT’s FWPCA Authority Do 
Not Preempt Because DOT Did Not Have This Authority When 
Congress Enacted the FRSA. 

The Railroads contend that the FWPCA regulations in Part 130 cover the subject matter of 

spill plans for purposes of FRSA preemption just like other DOT regulations. Pls.’ Br. 16:20-

17:13. However, neither the Railroads’ cited authority nor DOT’s own interpretation support this 

conclusion.

Courts have held that DOT regulations can preempt state laws whether the regulations were 

issued under DOT’s FRSA authority or under some other enabling legislation. Easterwood, 507 

U.S. at 663 n.4. For instance, in Easterwood, the preempting regulations were issued pursuant to 

the Highway Safety Act. Id. (negligence claim based on train’s speed preempted). In other cases, 

DOT’s regulations issued pursuant to the HMTA were likewise found to cover the subject matter 

at issue for purposes of FRSA preemption. CSX Transp., Inc. v. Williams, 406 F.3d 667, 671 & 

n.6 (D.C. Cir. 2005) (preempted law sought to restrict railroad’s route). 

But not all DOT regulations preempt state laws. According to the Supreme Court and DOT, 

FRSA preemption applies only to regulations that DOT issued pursuant to authority existing 

when the FRSA was enacted or authority that is a direct outgrowth therefrom. Easterwood, 507 

U.S. at 663 n.4; 61 Fed. Reg. at 30539; Pls.’ App., Ex. 4 at 11. In Easterwood, the Court 

described the history of the FRSA and the Highway Safety Act. Easterwood, 507 U.S. at 661-62.
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The FRSA had directed DOT to develop solutions to safety problems posed by grade crossings. 

Id. DOT did so, which led to the Highway Safety Act of 1973. Id. at 662-63. In explaining why 

DOT’s Highway Safety Act regulations covered the subject matter of state law under the FRSA, 

the Court stated the preempting regulations were issued pursuant to 23 U.S.C. § 130 of the 

Highway Safety Act, which was a “direct outgrowth of FRSA.” Easterwood, 507 U.S. at 663 n.4.

The Court’s limitation on the scope of FRSA preemption is consistent with DOT’s 

interpretation, as set forth in a United States Supreme Court amicus curiae brief filed by the 

United States, which the Railroads filed as authority in this case. Pls.’ App., Ex. 4. The amicus 

brief explains that when Congress enacted the FRSA, it intended uniformity to apply to 

regulations issued pursuant to the FRSA and pursuant to DOT’s preexisting authority: 

When Congress enacted FRSA, it recognized that the Secretary had diverse sources 
of statutory authority, enacted over many years, with which to address rail safety 
issues, and it determined not to alter those sources of authority. Accordingly, in order 
to achieve a nationally uniform regime for rail safety, preemption had to apply to 
regulations issued, not only under the new authority provided by FRSA, but also 
under the Secretary's preexisting statutory authority; otherwise the desired uniformity 
could not be attained.

Pls.’ App., Ex. 4 at 11. 

The amicus brief also states that a House Committee Report collected these preexisting 

authorities. Id. at 8 (citing H.R. Rep. No. 91-1194, App. B at pp. 40-65 (1970); Def’s Request for 

Judicial Notice (Def’s RJN), Ex. 1). Among these authorities was the Explosives and Other 

Dangerous Articles Act, a precursor to the HMTA. Pls.’ App., Ex. 4 at 8-9, 12. The Explosives 

Act is listed among the preexisting authorities in the House Committee Report. Def’s RJN, Ex. 1 

at 60. Thus, the limited scope of FRSA preemption is consistent with Williams, 406 F.3d at 671 & 

n.6, in which the preempting DOT regulations were authorized by the HMTA. 

What was not among DOT’s preexisting authorities was the FWPCA. The FRSA was 

enacted in 1970, two decades before Congress amended the FWPCA to include spill plans. See 61

Fed. Reg. at 30533. The FWPCA directs the President, not DOT, to issue regulations regarding 

spill plans. Id. (citing 33 U.S.C. § 1321(j)(5)). The President, in turn, delegated this authority to 

the Secretary of Transportation. Id. Neither the FWPCA nor its precursors were listed in the 

House Committee Report that collected DOT’s preexisting authorities. Def’s RJN, Ex. 1 at pp. 
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40-65. Therefore, the FWPCA is not a preexisting DOT authority, and the Part 130 regulations,

issued pursuant to DOT’s delegated FWPCA authority, do not preempt S.B. 861.

DOT has confirmed that regulations it issues pursuant to its FWPCA authority do not 

preempt state spill plans. It stated: “the establishment of oil spill prevention and response plan 

requirements in this rule will affect neither existing State and local regulation in the area, nor 

State and local authority to regulate in the future.” 61 Fed. Reg. at 30539. 

Furthermore, in this final rule, DOT rejected a request from the American Trucking 

Association to issue the rule under the “joint authority” of the FWPCA and the HMTA in order to 

give the rule preemptive effect. Id. DOT concluded that its rule was issued solely under the 

authority of the FWPCA, so the preemptive effect of the HMTA (and, therefore, the FRSA) did

not apply. Id. DOT’s conclusion is consistent with the holdings in Easterwood and Williams, the 

FRSA’s legislative history expressing the intent of Congress, and the position of the United States 

in its Supreme Court amicus brief.

Planning for how to clean up oil spills, whether from railroads or other sources, does not 

affect rail operations or reduce rail accidents. That is why Congress addressed this subject in the 

FWPCA, not the FRSA. Since S.B. 861’s spill plan requirements do not relate to rail safety, the 

FRSA does not preempt them. Furthermore, since DOT’s spill plan regulations were issued 

pursuant to its FWPCA authority, as opposed to any DOT authority existing at the time of the 

FRSA’s enactment, DOT’s regulations do not cover the subject matter of spill plans and do not 

preempt S.B. 861.

C. ICCTA Does Not Preempt S.B. 861 Because S.B. 861 Does Not Regulate 
Rail Transportation. 

The Railroads’ ICCTA preemption argument also fails. ICCTA only preempts state laws 

that regulate rail “transportation,” as defined by statute. Fla. E. Coast Ry. Co., 266 F.3d at 1331

(quoting 49 U.S.C. § 10501(b)). S.B. 861 is not preempted since it neither manages nor governs 

rail transportation in any manner. The Railroads contend that ICCTA preempts two of S.B. 861’s 

requirements: the requirement that railroads get their spill plans approved by the Administrator, 

and the requirement that they obtain certificates of financial responsibility to show they could pay 
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the damages from a worst case oil spill. Pls.’ Br. 19:12-13. But neither requirement regulates rail 

transportation.

Under ICCTA, the Surface Transportation Board (STB) has exclusive jurisdiction over rail 

transportation. States are expressly preempted from regulating all of the following: 

(1) transportation by rail carriers, and the remedies provided in this part with respect 
to rates, classifications, rules (including car service, interchange, and other operating 
rules), practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or discontinuance of spur, 
industrial, team, switching, or side tracks, or facilities ….

49 U.S.C. § 10501(b). As a result, state laws that impede rail transportation are preempted. 

ICCTA defines “transportation” as:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, 
facility, instrumentality, or equipment of any kind related to the movement of 
passengers or property, or both, by rail, regardless of ownership or an agreement 
concerning use; and

(B) services related to that movement, including receipt, delivery, elevation, transfer 
in transit, refrigeration, icing, ventilation, storage, handling, and interchange of 
passengers and property …. 

49 U.S.C. § 10102(9). “While certainly expansive, this definition of ‘transportation’ does not 

encompass everything touching on railroads. Subsection (A) focuses on physical instrumentalities 

‘related to the movement of passengers or property,’ and Subsection (B) on ‘services related to 

that movement.’” Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1129 (10th Cir. 2007). For 

instance, in City of Auburn v. U.S., the city sought to require a railroad to comply with its 

environmental permit review process prior to re-establishing a route for a main rail line. 154 F.3d 

1025 (9th Cir. 1998). Since rail routes are part of rail transportation, the permit review process 

interfered with rail transportation and was therefore preempted. Id. at 103; see also Norfolk S. Ry. 

Co. v. City of Alexandria, 608 F.3d 150, 155 (4th Cir. 2010) (finding permit requirements that 

limited the products a railroad could haul from its transloading facility and the haul route were

preempted).

Where state laws do not directly affect rail transportation – either the instrumentalities or 

the related services – or the effect on rail transportation is merely remote or incidental, ICCTA 

does not preempt them. Ass’n of Am. R.R. v. S. Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 

1097-98 (9th Cir. 2010); Elam v. Kan. City S. Ry. Co., 635 F.3d 796, 808 (5th Cir. 2011) (ICCTA 
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preempts only when state law “directly” manages rail transportation, such as train speed, length, 

and scheduling, but not a negligence claim that has an incidental effect). For instance, ICCTA 

does not preempt a state law requiring railroads to pay for pedestrian crossings over their tracks. 

Adrian & Blissfield R.R. Co. v. Vill. of Blissfield, 550 F.3d 533, 541 (6th Cir. 2008). And state 

laws are not preempted “merely because they reduce the profits of a railroad” or have high 

compliance costs. Id.

ICCTA also does not preempt generally applicable, non-discriminatory state laws, 

including electrical, plumbing and fire codes, and direct environmental regulations enacted for the 

protection of public health and safety, so long as such laws do not directly impede rail 

transportation. Green Mountain R.R. Corp. v. Vt., 404 F.3d 638, 643 (2d Cir. 2005). Under 

ICCTA, “[s]tates retain their police powers, allowing them to create health and safety 

measures ….” Adrian & Blissfield, 550 F.3d at 541; see also Green Mountain R.R. Corp., 404 

F.3d at 643. For example, ICCTA would not preempt a state law that prohibited railroads from 

dumping harmful substances. S. Coast Air Quality Mgmt. Dist., 622 F.3d at 1097.

S.B. 861, which requires railroads to have approved spill plans and certificates of financial 

responsibility, does not impede rail transportation. It does not directly (or indirectly) affect rail 

instrumentalities or rail services. It does not regulate train speed, length, or scheduling. Nor does 

it require a railroad to change its routes, the designs of its locomotives or rail cars, or what it 

transports. Instead, akin to a law prohibiting the dumping of harmful substances, S.B. 861 is a 

valid exercise of California’s police power, designed to protect the health and safety of the state’s 

waters after a spill occurs. S.B. 861, together with the Lempert-Keene Act, which it amends, is a 

generally applicable law that applies not just to railroads but also to vessels, pipelines, refineries, 

transfer facilities, and other inland and marine facilities that have the potential for spilling oil that 

could impact state waters. See Cal. Gov’t Code § 8670.3(g)(1). While railroads will likely incur 

some costs in preparing spill plans and meeting the financial responsibility requirement, the effect 

of those costs on rail transportation is remote and incidental. See Adrian & Blissfield, 550 F.3d at 

541.
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The Railroads entirely ignore the foregoing, instead arguing that the spill plan approval and 

certificate of financial responsibility requirements constitute “preclearance” requirements, and 

that the financial responsibility requirement is preempted because the STB directly regulates the 

subject. Pls.’ Br. 19:12-13. Both arguments fail.

1. ICCTA Does Not Preempt Pre-Approvals as Long as They Do Not 
Impede Rail Transportation. 

S.B. 861 requires oil spill contingency plans to be submitted to the Administrator for review 

and approval. Cal. Gov’t Code § 8670.31(a). It also requires railroads to apply for and obtain a 

certificate of financial responsibility. Id. § 8670.37.51(d). The Railroads argue these are both 

“impermissible pre-clearance mandate[s]” because they could be used to deny them the ability to 

proceed with activities that the STB has authorized. Pls.’ Br. 20:4-7, 21:8-21. But such a 

requirement, whether it is called a pre-clearance mandate, a pre-approval, or a permit, is 

preempted only if “by its nature, [it] could be used to deny a railroad the ability to conduct some 

part of its operations or to proceed with activities that the [STB] has authorized ….” Adrian & 

Blissfield, 550 F.3d at 540; accord N.Y. Susquehanna and Western Ry. Corp. v. Jackson, 500 F.3d

238, 253 (3d Cir. 2007). S.B. 861’s requirements will not be used to deny the Railroads the ability 

to conduct any part of their operations, so they are not preempted.

In Green Mountain R.R. Corp., the state attempted to require the railroad to obtain a 

preconstruction permit before building transloading facilities. 404 F.3d 638. This would have 

delayed construction, so it was preempted. Id. at 643. Likewise, in City of Auburn, the city 

attempted to require the railroad to get a permit before re-establishing a rail line. 154 F.3d 1025. 

This, too, was preempted because the permit process could have delayed, altered, or prevented the 

establishment of the line. Id. at 1031.

By contrast, S.B. 861’s plan approval and certificate requirements will not delay, alter, or 

stop the Railroads’ operations. Once the Administrator issues regulations implementing S.B. 861, 

facilities will be given sufficient time to comply with the new requirements. If they refuse to do 

so, they may be subject to both criminal and civil penalties, but these penalties will not impede 

their rail operations. N.Y. Susquehanna and Western Ry., 500 F.3d at 255 (“Nothing prevents a 
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state from imposing a significant fine on months of noncompliance with valid regulations . . . .”). 

In addition, the Administrator could issue (though this is rare) a cease and desist order that would 

require the noncompliant railroad to submit a spill plan or apply for a certificate of financial 

responsibility. Cal. Gov’t Code § 8670.69.4(a)-(c). But such an order would not require the 

railroad to cease operating or to alter its operations in any respect. Because S.B. 861’s 

requirements will not impede rail transportation, they are not preempted.6

2. The STB Does Not Regulate Financial Responsibility for Oil Spill 
Response, so S.B. 861’s Financial Responsibility Requirement Is Not 
Preempted. 

The Railroads also assert that S.B. 861’s financial responsibility requirement is preempted 

because the STB directly regulates whether railroads are sufficiently capitalized to provide 

common carrier services. Pls.’ Br. 20:16-22. However, S.B. 861 does not address whether a 

railroad’s business is financially fit. Instead, it is concerned solely with whether the railroad has 

the ability to pay for spill cleanup. The STB does not address oil spill damages whatsoever, so 

S.B. 861’s financial responsibility requirement is not preempted.

Under ICCTA, the STB shall issue a certificate authorizing rail activities unless the Board 

finds that such activities are inconsistent with public convenience and necessity. 49 U.S.C. 

§ 10901(c). When considering an application for a certificate, the STB determines “(1) whether 

the applicant is fit, financially and otherwise, to undertake the construction and provide rail 

service; (2) whether there is a public demand or need for the service; and (3) whether the 

competition would be harmful to existing carriers.” N. Plains Res. Council, Inc. v. Surface Transp. 

Bd., 668 F.3d 1067, 1092 (9th Cir. 2011). 

Certificates of financial responsibility under S.B. 861 serve an entirely different purpose. 

The Administrator will certify a railroad has demonstrated the financial ability to pay for any 

6 The Railroads make a facial challenge to S.B. 861. As a result, they must demonstrate 
that under no set of circumstances would S.B. 861 be valid.  U.S. v. Salerno, 481 U.S. 739, 745 
(1987) (“A facial challenge to a legislative Act is, of course, the most difficult challenge to mount 
successfully, since the challenger must establish that no set of circumstances exists under which 
the Act would be valid.”).  Here, this means that the Railroads must demonstrate that S.B. 861 is 
preempted under any reasonable and lawful means of implementation in the forthcoming 
regulations. One such reasonable and lawful means of implementation is that cease and desist 
orders will not require railroads to cease or alter operations.
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damages that might arise during an oil spill into waters of the state. Cal. Gov’t Code 

§ 8670.37.53(c)(1). To obtain the certificate, the railroad has a number of options, including 

providing the Administrator with evidence of insurance, a surety bond, a letter of credit, or 

qualifications as a self-insurer. Id. § 8670.37.54(a). The Administrator has no interest in the 

railroad’s financial fitness – proof of insurance is all that is required; the Administrator would 

examine the railroad’s finances only if the railroad sought to qualify as self-insured and, even 

then, the scope of examination would be extremely limited. Thus, since the STB does not regulate 

a railroad’s ability to pay for damages from an oil spill, ICCTA does not preempt S.B. 861’s 

financial responsibility requirement. 

D. The Locomotive Inspection Act and Safety Appliance Act Do Not Apply 
and Do Not Preempt S.B. 861. 

The Railroads’ claims under the LIA and SAA are also unlikely to succeed. Neither act 

contains an express preemption clause, and neither implied field nor conflict preemption apply 

because the LIA and SAA regulate different subject matters than S.B. 861. 

“[T]he LIA applies only to aspects of the railroad that fit within the LIA’s definition—the 

locomotive, its parts, and appurtenances—and no more.” Becraft v. Norfolk S. Ry. Co., No.1:08-

CV-80, 2009 WL 1605293, at *3 (N.D. Ind. June 5, 2009); see also 49 U.S.C. § 20701

(describing prerequisites for use of locomotives). The LIA impliedly preempts “the field of 

locomotive equipment and safety, particularly as it relates to injuries suffered by railroad workers 

in the course of their employment.” Law v. Gen. Motors Corp., 114 F.3d 908, 910 (9th Cir. 1997) 

(citing Napier v. Atl. Coast Line R.R., 272 U.S. 605 (1926)). However, the LIA only regulates the 

“design, construction, and material” of trains. S. Pac., 9 F.3d at 811; see also Glow, 652 F. Supp. 

2d at 1146.7 The LIA says nothing of oil spill response efforts, even if the spill occurs from a 

train.

7 For example, pursuant to the LIA, the Secretary of Transportation has promulgated 
regulations establishing various safety requirements for locomotives’ brake systems, electrical 
systems, and cab equipment, 49 C.F.R. § 229.41–229.140, locomotive crash worthiness design 
requirements, 49 C.F.R. § 229.141–229.217, and locomotive electronics, 49 C.F.R. § 229.301–
229.319.
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The SAA is similarly silent with respect to oil spill response. Rather, it requires specifically 

enumerated safety components on rail cars. Union Pac. R.R. Co., 346 F.3d at 869; Milesco v. 

Norfolk S. Co., 807 F. Supp. 2d 214, 223 (M.D. Pa. 2011). For example, locomotives and rail cars 

must be equipped with automatic couplers, secure sill steps, efficient hand brakes, and secure 

ladders and running boards. 49 U.S.C. § 20302(a)(1). The SAA “divests states of all authority to 

regulate on the devices enumerated therein.” Miller v. S. Pac. R.R., No. CIV. S-06-377, 2007 WL 

266 9533, at *4 (E.D. Cal. 2007) (emphasis added) (“[C]ourts have consistently held that the 

SAA ‘so far occupie[s] the field of legislation relating to the ‘equipment of [rail] cars with safety 

appliances . . . .’”) (second and third alteration in original); see also Union Pac. R.R. , 346 F.3d at 

869; Garay v. Missouri Pac. R.R. Co., 38 F. Supp. 2d 892, 898 (D. Kan. 1999).

In contrast, nothing in S.B. 861 purports to regulate the design, construction, and material 

of locomotives parts or appurtenances. Nor does it attempt to regulate couplers, brakes, or any 

other of the safety devices enumerated in the SAA. Rather, S.B. 861 is designed to minimize the 

impacts of an oil spill in state waters by requiring spill plans and certificates of financial 

responsibility. To that end, the Administrator’s implementing regulations are to provide for the 

“best achievable protection of waters and natural resources of the state.” Cal. Gov’t Code §§ 

8670.28(a), 8670.29(h).8 While the Railroads appear to believe that the “best achievable 

technology” requirement will be used to force railroads to make modifications to their trains, this 

is pure speculation. As explained above, the emphasis of the Lempert-Keene Act and the S.B. 861 

amendments is on cleaning up oil spills, and the implementing regulations will likely provide for 

the best achievable protection of state waters through the use of best achievable technologies such 

as specialized types of containment booms, skimmers, and dispersants, not locomotive parts or 

safety appliances. Because S.B. 861, on its face, does not require changes in the design, 

construction, and material of locomotive parts and appurtenances or the use of safety appliances 

8 “Best achievable protection” is defined as “the highest level of protection that can be 
achieved through both the use of the best achievable technology and those manpower levels, 
training procedures, and operational methods that provide the greatest degree of protection 
achievable.” Id. § 8670.3(b)(1).  
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enumerated in the SAA, the Railroads’ argument that the LIA and SAA preempt the “best 

achievable protection” requirement is not likely to succeed. 

In sum, because the Lempert-Keene Act serves the purpose of promoting water quality and 

does not attempt to regulate railroad safety or security, rail transportation, or the design of 

locomotives or rail cars, the Railroads’ facial challenge is unlikely to succeed, and preliminary 

injunctive relief is therefore not appropriate.   

III. THE BALANCE OF EQUITIES TIPS SHARPLY IN FAVOR OF DENYING INJUNCTIVE 
RELIEF AND AN INJUNCTION IS NOT IN THE PUBLIC INTEREST.

The balance of equities and public interest compel denial of the Railroads’ request for a 

preliminary injunction. When ruling on a preliminary injunction, courts “must balance the 

competing claims of injury and must consider the effect on each party of granting or withholding 

the requested relief.” Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 542 (1987). In 

exercising their sound discretion, courts should pay particular regard for the public consequences 

in employing the extraordinary remedy of injunction.” Weinberger v. Romero-Barcelo, 456 U.S. 

305, 312 (1982). Moreover, assessing the harm to the opposing party (balancing the equities) and 

weighing the public interest “merge when the Government is the opposing party.” Nken v. Holder,

556 U.S. 418, 435 (2009). 

The balance of the equities does not favor an injunction here because, as discussed in 

Section I, above, the Railroads will not suffer any immediate harm if such extraordinary relief is 

denied. The Railroads’ contention that an injunction is needed to avoid a patchwork of regional 

requirements is speculative at best; while there may be an interest in “nationally uniform” rail 

safety laws, S.B. 861 is not about rail safety or rail operations. S.B. 861 is about preparing for oil 

spills in an effort to protect California’s invaluable natural resources and communities. 

California’s interest in implementing the Lempert-Keene Act to protect the State’s waters is 

indisputable and overwhelming. The fundamental purpose of the Act is to prevent harm to 

California’s coastal and inland waters, “treasured environmental and economic resources that the 

state cannot afford to place at undue risk from an oil spill.” Cal. Gov’t Code § 8670.2(e). Oil 

spills present “an undeniable and patently apparent risk of harm” since such spills “could destroy 
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and disrupt ecosystems” critical to California’s interests. Ocean Advocates v. U.S. Army Corps of 

Eng’rs, 402 F.3d 846, 868 (9th Cir. 2004). In addition to purely environmental harm, given 

California’s growing population and its current, years-long drought, the State’s interest in 

protecting inland freshwater sources is stronger than ever. 

Unfortunately, damage to California’s waters from inland oil spills is not a new 

phenomenon. From 2008 to 2012 alone, there were many thousands of inland oil spills reported to 

OSPR. Def’s RJN, Ex. 2. Dramatically exacerbating this existing threat, a recent boom in North 

American crude oil sources, including crude feedstocks from North Dakota’s Bakken shale and 

Canadian tar sands, will increase the amount of oil being transported over California’s rivers, 

lakes, and streams. In response to this boom, at least thirteen different crude oil refineries and 

terminals in California are proposing major expansions. Kristen Hayes, FACTBOX- California 

Crude Slates and Oil-by-Rail Projects, Reuters, Sept. 10, 2014, available at 

http://in.reuters.com/article/2014/09/10/crude-railways-california-factbox-

idINL2N0QK2OA20140910. Many of these expanding refineries and terminals are located in 

land-locked areas such as Sacramento and Bakersfield that are inaccessible by marine vessel, 

meaning that the increased oil feedstocks will be delivered exclusively by inland transportation 

methods including pipelines and rail. Id. In Bakersfield alone, the Alon Refinery and the Plains 

All American Terminal expansion proposals will increase the amount of oil traveling through 

inland California by 12.2 million gallons of oil per day. Id. Taking all current proposals into 

account, the amount of crude oil flowing through inland California could soon increase by 

billions of gallons per year, markedly increasing the threat to California’s inland waters. Id. This 

intensified threat necessitates increased preparedness. 

At the same time, there is a need to ensure adequate resources will be available for response 

efforts in the event of a spill. STB regulations do not evaluate a railroad’s ability to pay for 

damages resulting from an oil spill. The DOT has described this as a “market failure” where “rail 

companies are not insured against the full liability of the consequences of incidents involving 

hazardous materials.” Def’s RJN, Ex. 3. The certificate of financial responsibility will fill this 

regulatory void and ensure that taxpayers are not left holding the bag. But it may accomplish 
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more. Requiring proof of insurance could mean the difference between cleanup and permanent 

environmental damage. 

Given the environmental threat to California’s waters from the amount of crude oil being 

transported through inland California and the resulting need for preparedness, an injunction 

preventing enforcement of the Act against an entire category of facilities with the potential for 

spilling oil into state waters would most certainly not be in the public interest. To the contrary, the 

public interest demands enforcement of the Act against all vessels, pipelines, refineries, transfer 

facilities, railroads, and other inland and marine facilities that have the potential for spilling oil 

that could impact state waters. 

CONCLUSION

Because the Railroads have not established any of the prerequisites to extraordinary, 

preliminary injunctive relief, the Court should deny the Railroads’ Motion for Preliminary 

Injunction.

Dated:  December 5, 2014 Respectfully Submitted, 

KAMALA D. HARRIS
Attorney General of California
RANDY L. BARROW
Supervising Deputy Attorney General

/s/_Carolyn Nelson Rowan
NICHOLAS C. STERN
CAROLYN NELSON ROWAN
Deputy Attorneys General
Attorneys for Defendants
California Office of Spill Prevention and 
Response, Thomas M. Cullen, Jr., 
California Administrator for Oil Spill 
Response, and Kamala D. Harris, Attorney 
General of the State of California 

SA2014118526
11613855.docx
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3. Responses to Comments on the Revised DEIR 

3.4 Response to Agency Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.4.15 Letter I15 – Responses to Comments from Sacramento 
Area Council of Governments (SACOG) 

I15-1 See Response A9-2. 

I15-2 Responses to SACOG’s comments on the DEIR dated August 28, 2014 are provided in 
Section 2.4.9 (Letter A9). 

I15-3 SACOG’s interest in the Revised DEIR’s conclusions is acknowledged. 

I15-4 See Response A9-2. 

I15-5 See Response A9-2. 

I15-6 See Response A9-2. 

I15-7 See Response A4-6 regarding tank cars proposed to be used by the Project. 

I15-8 See Response A9-2. Although federal regulations do not currently require stabilization, 
the North Dakota Industrial Commission approved Order No. 25417 on December 9, 
2014. This order “requires all oil producers in North Dakota install and utilize oil-
conditioning equipment to significantly reduce the vapor pressure of all Bakken crude oil 
beginning April 1, 2015” (NDIC, 2015).2 

I15-9 See Response A9-2. 

  

                                                      
2  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf]. Accessed October 20, 2015.  
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Here, the geographic effects from the Valero Project are not difficult to predict. If the Valero 
Project is approved, two 50-car trains loaded with 70,000 barrels of crude would travel along a 
pre-determined, immutable route from Roseville to Benicia every day. Every day, two empty 50-
car trains will travel the same route back. Indeed, there is no more uncertainty about the effects 
on upstream communities as on the areas in Benicia surrounding the Valero Refinery. All areas 
along the route will have the same trains traveling through them. But the significance of these 
effects will be different depending on the individual circumstances of each community. Given 
the effects of approving the Valero Project, the DEIR should consider their significance and 
possible mitigation on all affected communities in its analysis, as required under CEQA. 4

For these and other reasons mentioned below, the DEIR should be substantially revised and 
recirculated for further public review.   

A. The DEIR Dismisses Safety Concerns Related to the Transportation of Oil By Rail 

The DEIR’s conclusion that transportation of oil by rail poses a less than significant hazard to 
upstream communities is unsupported by the evidence presented in the report. Specifically, the 
analysis in Appendix F, upon which this finding is based, is inaccurate and irrelevant, both in 
terms of conclusions and methodology.   

First, the conclusion derived from the methodology undermines the frequency of oil spills that 
can result from a train derailment. The statistical analysis states: 

The results show that the expected occurrence of a crude oil train release incident 
exceeding 100 gallons is approximately 0.009 per year, or an average of about once per 
111 years. The portion of the route traversing the Suisun wetland area has an even lower 
annual risk of a release incident equaling 0.00381, which corresponds to an average 
interval between incidents of 262 years. 

While a once in a 100 year event might seem infrequent, the report’s calculations also show that 
there is a 10% chance that there will be of a crude oil train release incident on the Roseville-
Benicia route in the next decade. The County finds that such probabilities pose a significant 
hazard, especially considering the majority of the route is through populated areas and 
environmentally sensitive natural resources such as the Suisun wetlands.  

Furthermore, the DEIR concluded that the risk of a spill is insignificant based solely on the 
frequency of a possible event, without considering its possible magnitude. To provide 
meaningful information, a risk analysis must consider both factors. Here, the DEIR’s risk 
analysis concluded that a spill would statistically occur every 111 years, but whether a hundred 
year event is significant or insignificant depends on the magnitude of that event. A catastrophic 
explosion and spill in a populated area is different from a 100 gallon spill in a shipyard that is 
quickly cleaned up. For this reason, agencies around the country take significant steps to protect 
against infrequent events, even if they are not expected to occur but once a century.5

Additionally, any such magnitude analysis must contemplate the chemical characteristics of the 
oil being transported. The flammability and volatility of Bakken crude oil and the high viscosity 

                                                           
4 See Muzzy Ranch v. Solano County Airport Comm’n, 41 Cal. 4th 372 (2007) (“That the effects will be felt outside 
of the project area is one of the factors that determines the amount of detail required in any discussion.”).

5 See, e.g., Louisiana Coastal Protection and Restoration Authority, Louisiana’s Comprehensive Master Plan for a
Sustainable Coast, p. 141 (2012), available at http://www.lacpra.org/assets/docs/2012%20Master%20Plan/ 
Final%20Plan/2012%20Coastal%20Master%20Plan.pdf (describing efforts to protect against 100 year flood events).
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and toxicity of Canadian bitumen -- materials likely to be transported to the Valero Refinery -- 
both pose significant environmental hazards in the event of a derailment or other rail accident. 
Without considering the second half of the risk analysis, the DEIR cannot conclude that the risk 
of a spill is insignificant. 

Additionally, the County contests the assumptions employed in the methodology and its failure 
to contemplate other factors which could increase the likelihood of a catastrophic accident: 

1) The methodology assumes the exclusive use of the modern CPC-1232 tank cars. Current 
rail regulations mandate that the tank cars used to transport oil only adhere to the DOT-
111 standards issued several decades ago. Those standards have proven to be insufficient, 
and are currently being revised. At numerous points, the DEIR describes Valero’s 
“commitment” to use tank cars designed to the industry’s CPC-1232 standards, rather 
than legacy DOT-111 tank cars.6 The DEIR does not describe how such a “commitment” 
would be binding on Valero and, consequently, it should not be considered in assessing 
the significance of related impacts. The DEIR does not consider the possibility that 
Valero might not have access to sufficient cars within the timeframe of the proposed 
project, a probable scenario in light of potential production capacity limitations and 
strong demand for modernized tank cars.7 Indeed, the DEIR acknowledges that as of 
April 2013, two thirds of all tank cars transporting crude oil in the United States are still 
the legacy DOT-111 tank cars.8 Without an explicit, binding guarantee from Valero that 
it will not ship oil in DOT-111 tank cars along the Roseville-Benicia route, any statistical 
analysis that ignores the risks associated with DOT-111 tank cars is insufficient and 
cannot be considered in evaluating potential environmental effects. 

2) The DEIR ignores possible changes in safety regulations concerning oil tank cars.  The 
DEIR also does not consider whether the industry CPC-1232 standards are sufficient to 
mitigate the risk of an oil spill. The Association of American Railroads (“AAR”) recently 
indicated that federal regulations may impose new standards for crude oil tank cars that 
supersede the current specifications of the CPC-1232.9 The potential for regulatory 
uncertainty invalidates the DEIR’s assumption of Valero’s use of CPC-1232 cars in two 
ways. First, the federal government’s implementation of more stringent guidelines 
suggests that the AAR-endorsed CPC-1232 standards may have not be adequate to safely 
transport crude oil. And second, regulatory uncertainty could delay Valero in acquiring a 
modern tank fleet and instead result in Valero using the only Federal Railroad 

                                                           
6 See DEIR, p. S-3 (“Valero has committed that, when the PHMSA regulations call for use of a DOT-111 car, 
Valero would use 1232 Tank cars rather than legacy DOT-111 cars.”); id. p. 3-19 (“In one respect, however, Valero 
would exceed legal requirements. Valero has committed that, when the PHMSA regulations call for use of a DOT-
111 car, Valero would use 1232 Tank cars rather than legacy DOT-111 cars.”); id. p. 4.7-17 (“It was assumed that 
the refinery would use 1232 Tank Cars for all shipments, based on Valero’s commitment to do so.”); id. p. 4.7-19 
(“If the Project were approved, Valero here would use only 1232 Tank Cars to transport oil from Roseville to 
Benicia.”).

7 See Bloomberg BNA, Tank Car Design Debate Split Over Safety of Voluntary Industry Standard (March 18, 
2014). 

8 See DEIR, p. 4.7-6.

9 See http://www.nytimes.com/2014/06/25/business/new-rail-car-standards-anticipated-for-autumn.html?ref=energy-
environment&_r=0
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Administration approved tank car, the antiquated DOT-111.10 Without certainty that 
Valero will only use a certain tank car, the DEIR must analyze the safety risks for the 
kinds of cars that Valero will likely use. Absent this analysis, the DEIR is legally 
inadequate. 

3) The methodology fails to consider accidents that occur in yard or on track sidings. By 
only considering derailments along FRA Class I track and not derailments in train yards 
or off of mainline track on sidings, the methodology understates the risk profile of crude 
by rail transportation. An accident in a rail yard could also pose additional risks, 
especially in event of a large oil release, given the proximity of other toxic and volatile 
material and cargo present in the yard. 

4) The methodology assumes a “just-in-time” supply chain (receiving oil shipments only as 
they are needed in the production process) with supply equal to refinery 
capacity/demand. As such, the methodology fails to consider risks associated with 
increased sidings due to refinery shut down due to accident or maintenance. In such an 
event, would oil shipments be held at the fields? Would they be held at the Roseville yard 
or other rail yard between Benicia and point of origin? Would they be sided along the 
Roseville-Benicia route? Increased storage of hazardous materials at sidings along the 
Roseville-Benicia route could pose an additional risk, especially the siding locations in 
urban areas and near the Sacramento River and Yolo Bypass.  

5) The methodology may underestimate the risk posed by the various track class segments. 
Although a small portion of the overall route, FRA Track Class 1 segment mentioned in 
the DEIR needs to be specifically identified given the Track Class 1 train derailment rate 
per million train-miles is 15.5 times higher than that of the FRA Track Class 5.11 Is this 
segment a curve, switch, or at grade crossing? Is it in or near an urban area? Furthermore, 
the geography of the Roseville-Benicia rate is largely urban with trains passing through 
numerous at grade crossings in densely populated urban areas. Such geography may in 
fact pose a higher derailment given the increase risk factors (at grade crossings, curves, 
etc.) associated with urban areas, as opposed to the national average, which is a mixture 
of both rural and urban. Rather than ignoring the actual conditions along the route in 
question, the report should fully consider conditions along anticipated rail routes in 
characterizing the risks associated with the Valero Project. 

B. The DEIR Ignores Impacts on Traffic and Emergency Response in Communities 
Outside of Benicia 

The DEIR devotes several pages to traffic and emergency response impacts in Benicia directly 
around the Valero facilities. This analysis included detailed crossing data, review of existing 
traffic flows, and consideration of mitigation measures. In comparison, for communities outside 
of Benicia, the analysis consists of using Google Earth to count the number of rail crossings 
along the route.12

                                                           
10 See http://www.railwayage.com/index.php/mechanical/freight-cars/tank-car-of-the-future-among-greenbrier-
railcar-contracts.html

11 See DEIR, Appendix F p. 6.

12 See DEIR, p. 4.11-10.
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The Valero Project will result in four additional fifty-car trains traveling through the upstream 
communities along the route every day -- two loaded trains to Benicia, and two empty trains 
back. The DEIR recognizes that the trains will travel across 33 at-grade crossings, but presumes 
that the traffic volumes at all but the six crossings in urban areas “most likely are low.”13  For the 
crossings in urban areas, the DEIR simply states, “the duration of the crossings would be short 
because Project trains would be travelling at a speeds [sic] faster than the 5 mph at Park Road . . . 
.” Id.

The DEIR’s assumptions about the Valero Project’s effects on traffic in communities outside of 
Benicia are unsupported by any evidence. Rather than simply concluding, without any support, 
that traffic at rural crossings “would be low” and that delays in urban crossings “would be short,” 
the DEIR should consider the actual traffic conditions at the crossings affected by the project. 
The DEIR should consider data and other evidence before dismissing the impacts the project will 
have on Benicia’s sister communities, just as it did for crossings near the project site in Benicia.   

Similarly, the DEIR also does not consider the cumulative impacts the additional trains will have 
on upstream communities. In contrast, the DEIR devotes several paragraphs to the cumulative 
impacts in Benicia.14 Many of these impacts are minimized by the timing of the trains, which are 
to be scheduled to travel through Benicia at times when there is less traffic. The DEIR does not 
specify whether the same conditions will be true in the other communities along the trains’ route 
and whether the trains’ cumulative impact will be significant. All of this information should be 
included in the DEIR; there is no legal or practical basis for treating upstream communities 
differently than those near the refinery. 

Finally, the DEIR describes mitigation measures to be implemented to minimize the Valero 
Project’s effect on public safety response times, but limits the measures to crossings in Benicia.15

According to the DEIR, “[t]he probability of an emergency incident occurring at the same time 
as a Project train crossing [near the Valero Refinery] is low” because there are only two incidents 
a month in the industrial areas near the Valero Refinery. The DEIR provides certain mitigation 
measures in order to reduce the effects to less than significant, without considering whether 
similar measures are necessary to mitigate effects elsewhere. Indeed, certain areas along the 
route will have more emergency incidents than the industrial areas near the Valero Refinery, 
making additional mitigation measures necessary there as well. These issues require further 
discussion and analysis in the DEIR. 

C. Noise Effects Outside of Benicia Area Should be Analyzed 

The DEIR analyzes the indirect noise impacts from trains in the City of Benicia, but impacts 
outside Benicia are only considered in general terms.16 The geographic distinction is not 
explained nor does it make sense. Noise impacts in Benicia are insignificant in large part because 
the rail lines in Benicia travel through industrial areas, with the closest residence thousands of 
feet away.17 In comparison, many upstream residential communities and other noise-sensitive 
areas are immediately adjacent to the rail line and crossings.   
                                                           
13 See DEIR, p. 4.11-11.  

14 See DEIR, pp. 4.11-10 and 5-20.

15 See DEIR, p. 4.11-20.

16 See DEIR, p. 4.10-5 (“The analysis of indirect noise impacts from trains herein considers impacts in the City of 
Benicia in detail.  Indirect impacts outside the City are considered in general terms.”).

17 See DEIR, p. 4.10-11.
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CEQA declares, “it is the policy of the state to . . . take all action necessary to provide the people 
of this state with . . . freedom from excessive noise.”18 Further, the DEIR must “consider 
qualitative factors as well as economic and technical factors.”19 The DEIR cannot eschew these 
requirements simply because the effects will occur beyond the political boundaries of the lead 
agency.20

*  *  * 

In conclusion, Yolo County finds that the current analysis of the impact of the transportation of 
oil by rail on upstream communities is insufficient. The County requests that the DEIR be 
revised and recirculated for additional public review for all of the reasons stated herein.   

Sincerely,

_________________
Don Saylor 
Chair, Yolo County Board of Supervisors 

                                                           
18 See Cal. Public Resources Code § 21001(b).

19 See Cal. Public Resources Code § 21001(g).

20 See Berkeley Keep Jets Over the Bay Committee v. Bd. Of Port Comm’ns of the City of Oakland, 91 Cal. App. 4th 
1344 (2001) (“Despite this outcry, the Port, in its draft EIR, does not even mention, much less analyze, Berkeley 
noise impacts because that city falls significantly outside the 65 CNEL corridor.”).
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Advance notification to county and city emergency operations offices of all crude oil
shipments (to facilitate more rapid and appropriate public safety responses);

Limitations on storage of crude oil tank cars in urbanized areas of any size, and
appropriate security for all shipments;

Support, including full cost funding, for training and outfitting emergency response
crews;

Utilization of freight cars with electronically controlled pneumatic brakes, rollover
protection, and other features that mitigate to the extent feasible the risks associated
with crude oil shipments;

Funding for rail safety projects (e.g., replacement/upgrade of existing tracks, grade
separations, Positive Train Control, etc.);

Utilization of best available inspection equipment and protocols;

Implementation of Positive Train Control to prioritize areas with crude oil shipments; and

Prohibition on shipments of unstabilized crude oil that has not been stripped of the most
volatile elements, including flammable natural gas liquids.

In order not to restate our August 28, 2014, letter, we have attached it as Exhibit A hereto.

Over the last year, we have continued to meet with our members to discuss this Project, to
become informed about the risks associated with crude oil transportation by rail, to discuss
measures to avoid or minimize the serious risks associated with operating crude oil trains
through our communities, and to track and comment on legislative/regulatory developments
at the state and federal levels. We have also discussed our concerns with representatives
from UPRR and the Valero Benicia Refinery.

Our earlier letter expressed grave concern that the DEIR concluded that crude oil shipments by
rail pose no “significant hazard” to our communities, and we urged the City of Benicia to revise
the DEIR to fully inform decision makers and the public of the potential risks of the Project.
We thank the City for deciding to revise the DEIR, and we appreciate that the RDEIR now
correctly concedes that rail shipments of crude oil through our region pose a very substantial
risk and that the shipments will result in crude oil spills, fires, and explosions.

However, our letter also urged the City to “address adequate mitigation measures to ensure
the safety of our communities.” The obligation derives directly from the California
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Environmental Quality Act (CEQA), which mandates that an EIR must not only inform decision
makers and the public about the potential environmental impacts of proposed projects, but
must also describe mitigation measures that could, if implemented, minimize significant
environmental effects. (CEQA Guidelines, §§15126(c), 15126.1(a)). CEQA Guidelines section
15370(b) defines “mitigation” to include “[m]inimizing impacts by limiting the degree or
magnitude of the action and its implementation.” And while the RDEIR discloses that the
Project will result in significant impacts to the environment associated with train derailments,
it adopts not a single mitigation measure to address these very significant impacts.

SACOG is committed to ensuring that all feasible measures are taken to protect the safety of
the communities in our region. Attached as Exhibit B is a map that depicts the freight rail
alignments for crude oil shipments through the greater Sacramento region. The map provides
data on area population, housing, health facilities, and schools in close proximity to the rail
lines. The map shows that nearly one quarter of the region’s population lives within one half
mile of the crude oil shipments.2 We urge the City of Benicia to adopt all feasible mitigation
measures that will protect our communities before the catastrophic events forecast by the
RDEIR occur.

Comments on the RDEIR

The California Environmental Quality Act (CEQA) mandates that an EIR identify and analyze all
potentially significant adverse effects of a project, including both direct and indirect impacts
and short term and long term impacts. CEQA also mandates that an EIR describe and adopt all
feasible mitigation measures to substantially reduce the significant impacts of a project. (Pub.
Resources Code, § 21100; Cal. Code Regs., tit. 14, §§ 15126, 15126.1, 15126.2.) The RDEIR is
deficient in numerous respects, as set forth below.

The RDEIR Fails to Identify and Adopt Feasible Mitigation Measures Related to Safety
Preparedness

In an about face from the original DEIR, the RDEIR discloses that the Project will result in
significant impacts to the environment associated with train derailments and unloading
accidents that lead to hazardous materials spills, fires, and explosions. It concedes that these
train derailments could result in substantial adverse secondary effects, including to Biological
Resources, Cultural Resources, Geology and Soils, and Hydrology and Water Quality. However,
the RDEIR summarily concludes that these significant impacts are unavoidable because any

2 The map does not depict the sensitive habitat, species, waterways, infrastructure, businesses, and
other assets that will be impacted by the expected accidents from the Project.
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attempt to adopt mitigation measures, including compliance with newly adopted SB 861, would
unlawfully “regulate UPRR’s rail operations.” We disagree with the City’s conclusion.

First, it should be noted that there are many mitigation measures that will, indisputably,
substantially reduce the impacts of shipping crude oil by rail. We identified some of those
measures in our prior letter and we also list them above. Many of these measures are similar
to the measures recommended by the California Interagency Rail Safety Working Group in its
report, Oil by Rail Safety in California (June 14, 2014). Specifically, that report concluded that
the current regulatory environment does not address the risks of increased oil by rail transport.
As a consequence, the report recommended the following actions to address those
deficiencies.

Increase the number of California Public Utilities Commission rail inspectors

Improve emergency preparedness and response programs

o Expand the Oil Spill Prevention & Response Program to cover inland
oil spills

o Provide additional funding for local emergency responders

o Review and update of local, state and federal emergency response
plans

o Improve emergency response capabilities

o Request improved guidance from United States Fire Administration
on resources needed to respond to oil by rail incidents

o Increase emergency response training

Request improved identifiers on tank placards for first responders

Request railroads to provide real time shipment information to emergency
responders

Request railroads provide more information to affected communities

Develop and post interactive oil by rail map

Request DOT to expedite phase out of older, riskier tank cars

Accelerate implementation of new accident prevention technology

o Positive train control

o Electronically controlled pneumatic brakes
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Update California Public Utilities Commission incident reporting
requirements

Request railroads provide the State of California with broader accident and
injury data

Ensure compliance with industry voluntary agreement

o Increased track inspections

o Braking systems

o Use of rail traffic routing technology

o Lower speeds

o Increased trackside safety technology

Ensure state agencies have adequate data

The City will note that many of these measures relate to the critical needs to prepare for the
inevitable accidents that will affect our communities, including: the need for emergency
preparedness and response programs; additional funding for local emergency responders;
improved emergency response capabilities; increased training of emergency responders; and
improved and real time data. Moreover, implementation of these measures would not impair
or impact UPRR’s rail operations. Rather, these are measures that should be adopted and
imposed on the shipper, the applicant for the Project that is causing the environment impacts
identified in the RDEIR. These measures will not impact rail operations or transportation, and
the RDEIR’s suggestion otherwise is simply wrong.

As the Attorney General of California recently asserted in connection with litigation over SB
861, which amended the Lempert Keene Seastrand Oil Spill Prevention and Response Act, the
Interstate Commerce Commission Termination Act (ICCTA) only preempts state laws that
regulate rail “transportation,” as defined by statute. (Association of American Railroads et al. v.
California Office of Spill Prevention and Response et al., Case No 2:14 cv 02354 TLN CKD,
Defendants’ Memorandum of Points and Authorities in Opposition to Plaintiffs’ Motion for
Preliminary Injunction at pp. 18 – 32 [attached hereto as Exhibit C].) Under ICCTA, the Surface
Transportation Board (STB) has exclusive jurisdiction over rail transportation, and states are
expressly preempted from regulating all of the following:

(1) transportation by rail carriers, and the remedies provided in this part with respect to
rates, classifications, rules (including car service, interchange, and other operating
rules), practices, routes, services, and facilities of such carriers; and
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(2) the construction, acquisition, operation, abandonment, or discontinuance of spur,
industrial, team, switching, or side tracks, or facilities….

(49 U.S.C. § 10501(b).) As a result, state laws that impede rail transportation are preempted.

ICCTA defines “transportation” as:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility,
instrumentality, or equipment of any kind related to the movement of passengers or
property, or both, by rail, regardless of ownership or an agreement concerning use;
and

(B) services related to that movement, including receipt, delivery, elevation, transfer in
transit, refrigeration, icing, ventilation, storage, handling, and interchange of
passengers and property….

(49 U.S.C. § 10102(9).)

The Attorney General notes that while this definition of ‘transportation’ is expansive, it does
not encompass everything touching on railroads. Subsection (A) focuses on physical
instrumentalities “related to the movement of passengers or property,” and Subsection (B) on
“services related to that movement.” When state laws do not directly affect rail transportation
– either the instrumentalities or the related services – or the effect on rail transportation is
merely remote or incidental, the ICCTA does not preempt them. (Citing Ass’n of Am. R.R. v. S.
Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 1097 98 (9th Cir. 2010); Elam v. Kan. City S. Ry.
Co., 635 F.3d 796, 808 (5th Cir. 2011) (ICCTA preempts only when state law “directly” manages
rail transportation, such as train speed, length, and scheduling, but not a negligence claim that
has an incidental effect).) For instance, ICCTA does not preempt a state law requiring railroads
to pay for pedestrian crossings over their tracks. (Adrian & Blissfield R.R. Co. v. Vill. of Blissfield,
550 F.3d 533, 541 (6th Cir. 2008).) And state laws are not preempted “merely because they
reduce the profits of a railroad” or have high compliance costs.

The Attorney General also notes that ICCTA does not preempt generally applicable, non
discriminatory state laws, including electrical, plumbing and fire codes, and direct
environmental regulations enacted for the protection of public health and safety, so long as
such laws do not directly impede rail transportation. (Citing Green Mountain R.R. Corp. v. Vt.,
404 F.3d 638, 643 (2d Cir. 2005).) Under the ICCTA, “States retain their police powers, allowing
them to create health and safety measures….” (Adrian & Blissfield, 550 F.3d at p. 541; see also
Green Mountain R.R. Corp., 404 F.3d at p. 643.) For example, ICCTA would not preempt a state
law that prohibited railroads from dumping harmful substances. (S. Coast Air Quality Mgmt.
Dist., 622 F.3d at p. 1097.)
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Based on this analysis, the Attorney General concludes that the provisions of SB 861, which
requires railroads to have approved spill plans and certificates of financial responsibility, does
not impede rail transportation because it does not directly (or indirectly) affect rail
instrumentalities or rail services. It does not regulate train speed, length, routes, or scheduling.
Instead, akin to a law prohibiting the dumping of harmful substances, SB 861 is a valid exercise
of California’s police power, designed to protect the health and safety of the state’s waters
after a spill occurs. While railroads will likely incur some costs in preparing spill plans and
meeting the financial responsibility requirement, the effect of those costs on rail transportation
is remote and incidental. (See Adrian & Blissfield, 550 F.3d at p. 541.)

That same conclusion must be reached here, where the feasible mitigation measures apply to
the applicant/shipper outside the rail corridor and operations, and where the Project imposes
an unfunded obligation on local communities to prepare, train, equip, and supply their first
responders for known rail accidents and the consequences thereof. This is a massive financial
burden on our communities, a burden that is part of the real cost of the Project applicant’s
proposal to ship crude oil by rail.

The RDEIR Fails to Adopt Additional Feasible Mitigation Measures within Valero’s Control

In addition to ignoring measures that would address safety preparedness in our communities,
the RDEIR also fails to consider measures outside rail operations that are admittedly within
Valero’s control, specifically the type of tank cars used to transport the crude oil and the nature
of the product being shipped.

With regard to the type of tank cars, the RDEIR states that Valero will own or lease the cars.
Therefore, adopting mitigation measures on the type of tank car, the required braking system
and rollover protection, as well as other tank car features is within the City’s authority and
responsibility. Such measures would not regulate train configuration or operations, routes, or
scheduling. Rather, they regulate the rail cars that the applicant has the responsibility to buy or
lease for the Project.3

Any assertion that such measures are preempted in these circumstances is flawed. The entire
RDEIR risk analysis is based upon the assumption that Valero has control over, and will
voluntarily use, safer tank cars than required by current federal standards. Having relied on
that control to minimize the risk of harm and environmental impacts disclosed in the RDEIR,

3 If the availability of adequate tank cars is an issue, deliveries can be phased in over time. Because
Valero controls the tank cars, it can also provide more detailed labeling on the tank cars regarding the
type and origin of the oil product. This would not require a change to the DOT classification or
placarding system.
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Valero cannot then assert that mitigation measures relating to the tank cars are preempted
because they would so fundamentally control railroad operations.

Similarly, the Project applicant has complete control over the crude oil products to be shipped
to its Benicia facility. (RDEIR at pp. 3 7 to 3 14.) The City could and should require the
applicant to purchase for shipment only crude oil products that have been stripped of the most
volatile elements, including flammable natural gas liquids. As disclosed in the RDEIR, the
impacts associated with train derailments relate, in great part, to the risk of fires and
explosions. These fires and explosions are directly related to the applicant’s election to
transport crude oil that contains volatile elements – elements that can feasibly be removed
prior to shipment. Again, such a measure does not impact UPRR’s rail operations but is a
measure that could reasonably and feasibly be imposed on Valero.

Conclusion

We appreciate the City’s decision to revise the DEIR, which finally acknowledges the very
substantial hazard that the proposed crude shipments by rail pose to our region. Having taken
that action, however, we urge the City to identify and adopt feasible mitigation measures to
avoid or reduce those impacts. We have identified a number of measures above that we
believe the City has the authority and responsibility to impose on the Project applicant under
CEQA, and we are aware that other measures exist. We understand that these measures come
at a cost to the applicant. There should be no question that this cost should be borne by the
applicant, not by our residents and communities who will bear the impacts of these shipments.

Sincerely,

Don Saylor
SACOG Board Chair

DS:KET:le

Enclosures

Comment Letter I16 Comment Letter I16

3.4-82



Comment Letter I16 Comment Letter I16

3.4-83



Comment Letter I16 Comment Letter I16

3.4-84



Comment Letter I16 Comment Letter I16

3.4-85



Comment Letter I16 Comment Letter I16

3.4-86



Comment Letter I16 Comment Letter I16

3.4-87



Comment Letter I16 Comment Letter I16

3.4-88



Sacramento
County

Placer
County

Yolo
County

Sutter
County

El Dorado
County

Yuba
County

SACRAMENTO

ROSEVILLE

ELK GROVE

FOLSOM

ROCKLIN

LINCOLN

RANCHO CORDOVA

DAVIS WEST SACRAMENTO

LOOMIS

CITRUS HEIGHTS

AUBURN

WOODLAND

WHEATLAND

Heavy Rail

Quarter-mile rail buffer

Half-mile rail buffer

Counties

Cities

Residents per square mile

Fewer than 500

500 to fewer than 1,000

1,000 to fewer than 10,000

10,000 or more

Population & Housing :    2012 SACOG Landuse and Travel Model

Employees :    2012 InfoGroup 
  with refinements by SACOG

Health facilities :    2013 California Office of Statewide
  Health Planning and Development
  (OSHPD) health facilities Inventory

Schools :          2012 SACOG Schools Inventory

Population Density :    2010 Census block data

Potential Derailment Risk Zones Greater Sacramento Region

SACOG : 8/29/2014

Within 1/4-mile Within 1/2-mile
Population 259,096 544,575

Housing Units 105,105 218,017

Employees 203,627 380,986

Health Facilities 42 76
# of beds 778 2,242

Schools 67 182
# of students 28,189 89,526

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

KAMALA D. HARRIS, State Bar No. 146672
Attorney General of California
RANDY L. BARROW, State Bar No. 111290 
Supervising Deputy Attorney General 
NICHOLAS C. STERN, State Bar No. 148308 
CAROLYN NELSON ROWAN, State Bar No. 238526
STACEY L. ROBERTS, State Bar No. 237998 
SCOTT LICHTIG, State Bar No. 243520
KRISTIN B. PEER, State Bar No. 251326  
Deputy Attorneys General

1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone:  (916) 323-3840 
Fax:  (916) 322-5609 
E-mail:  Nicholas.Stern@doj.ca.gov

Attorneys for Defendants 
California Office of Spill Prevention and Response, 
Thomas M. Cullen, Jr., California Administrator for 
Oil Spill Response, and Kamala D. Harris, Attorney 
General of the State of California

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ASSOCIATION OF AMERICAN 
RAILROADS, UNION PACIFIC 
RAILROAD COMPANY AND BNSF 
RAILWAY COMPANY,

Plaintiffs,

v.

CALIFORNIA OFFICE OF SPILL 
PREVENTION AND RESPONSE, 
THOMAS M. CULLEN, JR., 
CALIFORNIA ADMINISTRATOR FOR 
OIL SPILL RESPONSE, in his official 
capacity, AND KAMALA D. HARRIS, 
ATTORNEY GENERAL OF THE STATE 
OF CALIFORNIA, in her official capacity,

Defendants.

Case No. 2:14-cv-02354-TLN-CKD

DEFENDANTS’ MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
OPPOSITION TO PLAINTIFFS’ 
MOTION FOR PRELIMINARY 
INJUNCTION

Date: January 15, 2015 
Time: 2:00 p.m. 
Dept: 2 
Judge: The Honorable Troy L. Nunley 
Trial Date: None set 
Action Filed: October 7, 2014 

MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 1 of 37

Comment Letter I16

3.4-89



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF CONTENTS

Page

Introduction ..................................................................................................................................... 1

The Lempert-Keene Act: Statutory and Regulatory Background................................................... 3

I. The Lempert-Keene Act addressed discharges of oil into marine waters............... 3

II. S.B. 861 expanded the Act to cover all waters of the state. .................................... 3

A. Oil spill contingency plans.......................................................................... 4

B. Certificates of financial responsibility ........................................................ 5

C. Enforcement provisions .............................................................................. 5

III. The Administrator has not yet adopted regulations implementing the S.B. 
861 amendments...................................................................................................... 5

Procedural Background................................................................................................................... 6

Argument ........................................................................................................................................ 6

I. The Court should deny the Railroads’ motion because they will not suffer 
irreparable harm if a preliminary injunction is not issued. ..................................... 7

II. The Court should deny the Railroads’ motion because they are not likely to 
succeed on the merits of their claims. ..................................................................... 9

A. The presumption against preemption applies, so the express 
preemption clauses must be read narrowly. .............................................. 10

B. The FRSA does not preempt S.B. 861 spill plan requirements. ............... 10

1. The spill plan requirements relate to protecting California’s 
water quality, not railroad safety................................................... 11

a. The Railroads’ authorities fail to demonstrate a 
connection between spill plans and rail safety. ................. 11

b. Congress addressed spill plans in the Federal Water 
Pollution Control Act, which does not preempt state 
authority. ........................................................................... 13

2. Even if spill plans did relate to rail safety, the FRSA does 
not preempt S.B. 861 because DOT’s regulations were 
issued pursuant to FWPCA authority............................................ 14

a. The Railroads’ burden to establish that federal 
regulations cover the subject matter is extremely 
difficult to meet. ................................................................ 15

b. The only regulations that address spill plans were 
issued pursuant to the FWPCA. ........................................ 15

c. Regulations issued pursuant to DOT’s FWPCA 
authority do not preempt because DOT did not have 
this authority when Congress enacted the FRSA.............. 16

C. ICCTA does not preempt S.B. 861 because S.B. 861 does not 
regulate rail transportation. ....................................................................... 18

1. ICCTA does not preempt pre-approvals as long as they do 
not impede rail transportation. ...................................................... 21

i

MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 2 of 37

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF CONTENTS
(continued)

Page

2. The STB does not regulate financial responsibility for oil 
spill response, so S.B. 861’s financial responsibility 
requirement is not preempted........................................................ 22

D. The Locomotive Inspection Act and Safety Appliance Act do not 
apply and do not preempt S.B. 861. .......................................................... 23

III. The balance of equities tips sharply in favor of denying injunctive relief 
and an injunction is not in the public interest. ...................................................... 25

Conclusion .................................................................................................................................... 27

ii
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 3 of 37

Comment Letter I16

3.4-90



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES

Page

CASES

Adrian & Blissfield R.R. Co. v. Vill. of Blissfield
550 F.3d 533 (6th Cir. 2008)............................................................................................. 20, 21

Air Conditioning & Refrigeration Inst. v. Energy Res. Conservation & Dev. Comm'n
410 F.3d 492 (9th Cir. 2005)................................................................................................... 12

Amoco Prod. Co. v. Vill. of Gambell
480 U.S. 531 (1987) ................................................................................................................ 25

Askew v. Am. Waterways Operators, Inc.
411 U.S. 325 (1973) .......................................................................................................... 10, 14

Ass’n of Am. R.R. v. S. Coast Air Quality Mgmt. Dist.
622 F.3d 1094 (9th Cir. 2010)........................................................................................... 19, 20

Becraft v. Norfolk S. Ry. Co.
No.1:08-CV-80, 2009 WL 1605293 (N.D. Ind. June 5, 2009) ............................................... 23

Brock v. Pierce Cnty.
476 U.S. 253 (1986) .................................................................................................................. 4

Cal. Div. of Labor Standards Enforcement v. Dillingham Constr., N.A., Inc.
519 U.S. 316 (1997) ............................................................................................................... 12

Cal. Hosp. Ass’n v. Maxwell-Jolly
776 F. Supp. 2d 1129 (E.D. Cal. 2011)..................................................................................... 8

Cal. Indep. Sys. Operator Corp. v. Reliant Energy Serv., Inc.
181 F. Supp. 2d 1111 (E.D. Cal. 2001)..................................................................................... 2

Caribbean Marine Serv. Co., Inc. v. Baldridge
844 F.2d 668 (9th Cir. 1988)..................................................................................................... 7

Chevron U.S.A., Inc. v. Hammond
726 F.2d 483 (9th Cir. 1984)................................................................................................... 14

City of Auburn v. U.S.
154 F.3d 1025 (9th Cir. 1998)........................................................................................... 19, 21

Col. River Indian Tribes v. Town of Parker
776 F.2d 846 (9th Cir. 1985)..................................................................................................... 9

CSX Transp., Inc. v. Easterwood
507 U.S. 658 (1993) .............................................................................................. 15, 16, 17, 18

iii

MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 4 of 37

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES
(continued)

Page

CSX Transp., Inc. v. Williams
406 F.3d 667 (D.C. Cir. 2005) .................................................................................... 16, 17, 18

Del Real, LLC v. Harris
966 F. Supp. 2d 1047 (E.D. Cal. 2013)................................................................................... 10

Earth Island Inst. v. Carlton
626 F.3d 462 (9th Cir. 2010)..................................................................................................... 7

Elam v. Kan. City S. Ry. Co.
635 F.3d 796 (5th Cir. 2011)................................................................................................... 19

Emerson v. Kan. City S. Ry. Co.
503 F.3d 1126 (10th Cir. 2007)............................................................................................... 19

Ex Parte Young
209 U.S. 123 (1908) .............................................................................................................. 7, 8

Exxon Shipping Co. v. Baker
554 U.S. 471 (2008) ................................................................................................................ 13

Fla. E. Coast Ry. Co. v. City of W. Palm Beach
266 F.3d 1324 (11th Cir. 2001)......................................................................................... 10, 18

Gade v. Nat’l Solid Wastes Mgmt. Ass’n
505 U.S. 88 (1992) .................................................................................................................. 13

Garay v. Missouri Pac. R.R. Co.
38 F. Supp. 2d 892 (D. Kan. 1999) ......................................................................................... 24

Glow v. Union Pac. R. Co.
652 F. Supp. 2d 1135 (E.D. Cal. 2009)............................................................................. 15, 23

Green Mountain R.R. Corp. v. Vt.
404 F.3d 638 (2d Cir. 2005).............................................................................................. 20, 21

Huron Portland Cement Co. v. Detroit
362 U.S. 440 (1960) .................................................................................................................. 9

Law v. Gen. Motors Corp.
114 F.3d 908 (9th Cir. 1997)................................................................................................... 23

Medtronic, Inc. v. Lohr
518 U.S. 470 (1996) ................................................................................................................ 10

iv
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 5 of 37

Comment Letter I16

3.4-91



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES
(continued)

Page

Milesco v. Norfolk S. Co.
807 F. Supp. 2d 214 (M.D. Pa. 2011) ..................................................................................... 24

Miller v. S. Pac. R.R.
No. CIV. S-06-377, 2007 WL 266 9533 (E.D. Cal. 2007) ..................................................... 24

Morales v. Trans World Airlines, Inc.
504 U.S. 374 (1992) .............................................................................................................. 7, 8

N. Plains Res. Council, Inc. v. Surface Transp. Bd.
668 F.3d 1067 (9th Cir. 2011)................................................................................................. 22

N.Y. Susquehanna and Western Ry. Corp. v. Jackson
500 F.3d 238 (3d Cir. 2007).................................................................................................... 21

Napier v. Atl. Coast Line R.R.
272 U.S. 605 (1926). ............................................................................................................... 23

Nken v. Holder
556 U.S. 418 (2009) ................................................................................................................ 25

Norfolk S. Ry. Co. v. City of Alexandria
608 F.3d 150 (4th Cir. 2010)................................................................................................... 19

Ocean Advocates v. U.S. Army Corps of Eng’rs
402 F.3d 846 (9th Cir. 2004)................................................................................................... 26

Oxygenated Fuels Ass’n v. Davis
331 F.3d 665 (9th Cir. 2003)................................................................................................... 10

Pac. Merch. Shipping Ass’n v. Goldstene
639 F.3d 1154 (9th Cir. 2011)................................................................................................. 10

People v. Union Pac. R.R. Co.
47 Cal. Rptr. 3d 92 (2006) ...................................................................................................... 12

Rice v. Santa Fe Elevator Corp.
331 U.S. 218 (1947) ................................................................................................................ 10

S. Pac. Transp. Co. v. Pub. Util. Comm’n
9 F.3d 807 (9th Cir. 1993)..................................................................................... 10, 13, 15, 23

U.S. v. Salerno
481 U.S. 739 (1987) ................................................................................................................ 22

v
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 6 of 37

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES
(continued)

Page

Union Pac. R.R. Co. v. Cal. Pub. Util. Comm’n
346 F.3d 851 (9th Cir. 2003)............................................................................................. 10, 24

Weinberger v. Romero-Barcelo
456 U.S. 305 (1982) ................................................................................................................ 25

Winter v. Natural Res. Def. Council
555 U.S. 7 (2008) .............................................................................................................. 6, 7, 9

Wyeth v. Levine
555 U.S. 555 (2009) ................................................................................................................ 10

CONSTITUTIONAL PROVISIONS

United States Constitution
Eleventh Amendment............................................................................................................ 2, 8

STATUTES

23 U.S.C. 
§ 130........................................................................................................................................ 17

33 U.S.C. 
§§ 1251-1388. ........................................................................................................................... 2
§ 1321(j)(1)(C). ....................................................................................................................... 14
§ 1321(j)(5)). ..................................................................................................................... 14, 17
§ 1321(j)(5)(A)(i) .................................................................................................................... 13
§ 1321(j)(5)(D)........................................................................................................................ 13
§ 1321(o)(2) ............................................................................................................................ 14
§ 1370...................................................................................................................................... 14

vi
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 7 of 37

Comment Letter I16

3.4-92



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES
(continued)

Page

49 U.S.C. 
§§ 5101-5128 .......................................................................................................................... 11
§ 10102(9) ............................................................................................................................... 19
§ 10501(b). ........................................................................................................................ 18, 19
§ 10901(c) ............................................................................................................................... 22
§§ 20101-20167 ........................................................................................................................ 1
§ 20101.................................................................................................................................... 11
§ 20106(a)(1)........................................................................................................................... 11
§ 20106(a)(2)........................................................................................................................... 14
§§ 20131-20153 ...................................................................................................................... 12
§§ 20301-20306. ....................................................................................................................... 2
§ 20302(a)(1)........................................................................................................................... 24
§§ 20701-20703. ....................................................................................................................... 2
§ 20701.................................................................................................................................... 23

vii
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 8 of 37

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES
(continued)

Page

Cal. Gov’t Code 
§§ 8574.1-8574.10 .................................................................................................................... 1
§§ 8670.1-8670.95 .................................................................................................................... 1
§ 8670.2............................................................................................................................... 3,4,5
§ 8670.2(b) ................................................................................................................................ 3
§ 8670.2(e) .............................................................................................................................. 25
§ 8670.2(j) ............................................................................................................................ 3,12
§ 8670.2(k). ....................................................................................................................... 12, 13
§ 8670.3(b)(1) ......................................................................................................................... 24
§ 8670.3(f)................................................................................................................................. 3
§ 8670.3(g)(1) ................................................................................................................... 3,4,20
§ 8670.3(y) ................................................................................................................................ 3
§ 8670.3(ae)............................................................................................................................... 3
§ 8670.3(ag) .............................................................................................................................. 3
§ 8670.3(g)(1) ......................................................................................................................... 20
§ 8670.10................................................................................................................................... 4
§ 8670.28................................................................................................................................ 3,4
§ 8670.28(a) .................................................................................................................... 4,13,24
§ 8670.28(c) .............................................................................................................................. 4
§ 8670.29(a) ........................................................................................................................... 3,4
§ 8670.29(b) ................................................................................................................... 3,4,5,13
§ 8670.29(h) ............................................................................................................................ 24
§ 8670.31.............................................................................................................................. 5,21
§ 8670.37.51...................................................................................................................... 3,5,21
§ 8670.31.53.............................................................................................................................. 3
§ 8670.37.53(c)(1)................................................................................................................ 5,23
§ 8670.37.54(a) .................................................................................................................... 5,23
§ 8670.64-8670.67 .................................................................................................................... 6
§ 8670.64(c) .............................................................................................................................. 5
§ 8670.65................................................................................................................................... 5
§ 8670.66(c) .............................................................................................................................. 5
§ 8670.67.5................................................................................................................................ 5
§ 8670.69.4(a)-(c)................................................................................................................. 5,22

Cal. Pub. Res. Code
§§ 8750–8760............................................................................................................................ 1

viii
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 9 of 37

Comment Letter I16

3.4-93



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES
(continued)

Page

OTHER AUTHORITIES

49 C.F.R. 
§ 172.1..................................................................................................................................... 15
§ 172.602(a) ............................................................................................................................ 12
§§ 229.41–229.140.................................................................................................................. 23
§§ 229.141–229.217................................................................................................................ 23
§§ 229.301–229.319................................................................................................................ 23

61 Fed. Reg.
§ 30533-01 ............................................................................................................ 14, 15, 16, 18
§ 30533.............................................................................................................................. 16, 17
§ 30539.................................................................................................................. 14, 15, 16, 18

74 Fed. Reg. 
§ 1770-01 ................................................................................................................................ 16

ix
MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 10 of 37

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INTRODUCTION

The Lempert-Keene-Seastrand Oil Spill Prevention and Response Act, Cal. Gov’t Code §§ 

8574.1–8574.10, 8670.1–8670.95 and Cal. Pub. Res. Code §§ 8750–8760 (Lempert-Keene Act or 

Act) was originally enacted in 1990 to address the significant threats posed by oil spills in 

California’s marine waters. At that time, the majority of California’s crude oil came from 

overseas sources. The Act required vessels and marine facilities to prepare oil spill contingency 

plans (spill plans) and obtain certificates of financial responsibility demonstrating their ability to 

pay for cleanup costs and damages in the event of a spill.  

In June of 2014, responding to a dramatic increase in overland transportation of oil, the 

Legislature passed Senate Bill (S.B.) 861. S.B. 861 amended the Lempert-Keene Act to protect all 

waters of the state, not just marine waters. The Act now requires inland facilities with the 

potential to spill oil into state waters to prepare spill plans and obtain certificates of financial 

responsibility. Railroads transporting oil as cargo are one of the types of facilities that have that 

potential and are now subject to the Act.    

The Association of American Railroads, Union Pacific Railroad Company, and BNSF 

Railway Company (the Railroads) seek to preliminarily enjoin enforcement of S.B. 861, claiming 

it is preempted by federal law. Their motion should be denied for multiple reasons.  

First, the Railroads have not demonstrated they are likely to suffer imminent, irreparable 

harm in the absence of an injunction. The Act imposes no immediate obligations on the Railroads, 

implementing regulations have not been issued, and no enforcement action is threatened. Their 

alleged harm is pure speculation, which is not a basis for injunctive relief. 

Second, the Railroads are not likely to succeed on the merits of their claims. While a 

number of federal acts regulate railroad safety, equipment, and operations, none of those acts

preempt the Lempert-Keene Act, a generally applicable law designed to protect water quality.

The Federal Railroad Safety Act, 49 U.S.C. §§ 20101-20167 (FRSA), does not preempt the spill 

plan requirements because they do not relate to railroad safety or security; rather, spill plans relate 

to what happens after a spill occurs. Further, the United States Department of Transportation 

(DOT) regulations on which the Railroads rely were issued pursuant to DOT’s authority under the 

1
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Federal Water Pollution Control Act, as amended by the Oil Pollution Act of 1990, 33 U.S.C. §§

1251–1388 (FWPCA).1 DOT determined in 1996 that regulations it issues pursuant to its 

FWPCA authority do not preempt state spill plan requirements.

Nor does the Interstate Commerce Commission Termination Act, Pub. L. No. 104-88, 109 

Stat. 803 (codified in scattered sections of 49 U.S.C.) (ICCTA), preempt the spill plan and 

certificate of financial responsibility requirements. ICCTA only preempts state laws that regulate 

rail transportation. The Lempert-Keene Act does no such thing. It is a generally applicable law 

designed to protect public health and environment, and it will not delay, alter, or stop the 

Railroads’ operations.

The Railroads’ preemption claims under the Locomotive Inspection Act, 49 U.S.C. §§ 

20701–20703 (LIA), and the Safety Appliance Act, 49 U.S.C. §§ 20301–20306 (SAA), are also 

unlikely to succeed because the Lempert-Keene Act does not regulate locomotive equipment and 

safety or the safety components of rail cars.    

Third, the balance of equities tips sharply in favor of denying injunctive relief. California’s 

interest in protecting the State’s limited water sources is overwhelming. Oil spills present an 

indisputable risk of harm to California’s waters. The dramatic increase in overland transportation 

of oil has increased the threat of inland spills. An injunction against the Act’s enforcement as to 

railroads, a source of oil spills, would create a significant gap in the Act’s overall effectiveness. 

Because none of the prerequisites for injunctive relief are met, defendants California Office 

of Spill Prevention and Response (OSPR), Thomas M. Cullen, Jr., California Administrator for 

Oil Spill Response (Administrator), and Kamala D. Harris, Attorney General of the State of 

California (collectively, the State) respectfully request that the Court deny the Railroads’ Motion 

for a Preliminary Injunction.2

1 The Federal Water Pollution Control Act is commonly known as the Clean Water Act.
2 On October 30, 2014, Defendants filed a Motion to Dismiss the complaint in which 

OSPR raised the defense of sovereign immunity under the Eleventh Amendment. That motion 
will be heard at the same time as the instant motion. By joining in this opposition, OSPR does not 
waive the sovereign immunity defense, nor does it consent to the jurisdiction of this Court. See
Cal. Indep. Sys. Operator Corp. v. Reliant Energy Serv., Inc., 181 F. Supp. 2d 1111, 1122-1123
(E.D. Cal. 2001).

2
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THE LEMPERT-KEENE ACT: STATUTORY AND REGULATORY BACKGROUND

I. THE LEMPERT-KEENE ACT ADDRESSED DISCHARGES OF OIL INTO MARINE
WATERS.

The Lempert-Keene Act was originally enacted in 1990 to address the threat posed by 

discharges of petroleum into marine waters of the State of California by vessels and marine 

facilities along the coast. Cal. Gov’t Code § 8670.2 (amended June 20, 2014). The Act declared 

that transportation of oil can pose a significant threat to environmentally sensitive areas, and 

“California’s coastal waters, estuaries, bays, and beaches are treasured environmental and 

economic resources which the state cannot afford to place at undue risk from an oil spill.” Id. §

8670.2(b), (e) (amended June 20, 2014). For these reasons, the Legislature found that the State 

should improve its response to oil spills that occur in marine waters. Id. § 8670.2(j) (amended 

June 20, 2014).  

To accomplish this goal, the Lempert-Keene Act required, inter alia, “marine facilities” and 

“vessels” to prepare spill plans to be approved by the Administrator. Id. §§ 8670.3(f), (y), 

8670.29(a) (amended June 20, 2014). The Act also required marine facilities and vessels to obtain 

certificates of financial responsibility demonstrating the ability to pay for damages, including 

cleanup costs, that may arise in the event of an oil spill. Id. §§ 8670.37.51, 8670.37.53 (amended 

June 20, 2014).  

II. S.B. 861 EXPANDED THE ACT TO COVER ALL WATERS OF THE STATE.

In June of 2014, the Legislature passed S.B. 861, which expanded the Lempert-Keene Act 

and the Administrator’s responsibilities to cover not only marine waters, but all waters of the state. 

Id. §§ 8670.28, 8670.29(a), 8670.37.51, 8670.3(ag). As part of this expansion, S.B. 861 amended 

the Act to apply not only to vessels and marine facilities but also to inland facilities. Id. §

8670.3(g)(1), (ae). Subject to limited exceptions not applicable here, “facility” is now defined as 

follows:

“Facility” means any of the following located in state waters or located where an oil 
spill may impact state waters: 
(A) A building, structure, installation or equipment used in oil exploration, oil well 
drilling operations, oil production, oil refining, oil storage, oil gathering, oil 
processing, oil transfer, oil distribution, or oil transportation. 
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(B) A marine terminal. 
(C) A pipeline that transports oil. 
(D) A railroad that transports oil as cargo. 
(E) A drill ship, semisubmersible drilling platform, jack-up type drilling rig, or any 
other floating or temporary drilling platform. 

Id. § 8670.3(g)(1). Thus, contrary to the Railroads’ unsupported assertion that it is a “crude-by-

rail regulation,”3 S.B. 861 broadened the Act to protect all waters of the state by regulating 

multiple types of marine and inland facilities with the potential to impact state waters. Railroads 

transporting oil as cargo happen to be one of the types of facilities that have that potential.   

The Act now requires inland facilities, including railroads, to have spill plans and 

demonstrate financial ability to pay for damages in the event of an oil spill in state waters.  

A. Oil Spill Contingency Plans

With respect to spill plans, the Act provides, “an owner or operator of a facility” must have 

an approved oil spill contingency plan while operating in waters of the state or where a spill could 

impact waters of the state. Id. § 8670.29(a). Section 8670.28, in turn, provides that the 

Administrator shall adopt regulations governing the contents of spill plans. Id. § 8670.28(a).

Among other things, the spill plans will specify the types of cleanup equipment that must be 

available and the maximum time that will be allowed for deployment of cleanup personnel and 

equipment. Id. §§ 8670.29, 8670.28(c). The plans will also identify the Oil Spill Response 

Organizations with whom the facilities have contracted. Id. § 8670.29(b)(6). These response 

organizations are the entities that provide spill remediation services by utilizing the cleanup 

equipment specified in the spill plans. Id. § 8670.29(b)(6). The spill plans will also provide for 

training and drills of the plans, in coordination with federal, state, and local government entities, 

response organizations, and operators. Id. §§ 8670.10, 8670.29(b)(9). The owners and operators 

3 The Railroads claim that, shortly after S.B. 861 was passed, nameless “State officials” 
touted California as the first state to implement crude-by-rail safety regulations. However, their 
only authority is an article, which neither identifies nor quotes the “officials” who allegedly made 
this statement. Rather, the language appears to be the words of an unidentified author. Even if a 
state “official” had made this statement, it would not be controlling or even evidence of 
legislative intent in light of the Act’s contrary language and stated purpose. See Brock v. Pierce 
Cnty., 476 U.S. 253, 263 (1986) (explaining that an individual legislator’s statement should not be 
given controlling effect and should not be evidence of legislative intent in the absence of 
consistent statutory language or legislative history).   
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of facilities must submit the plans to the Administrator for review and approval, which will be 

based on the standards in the regulations; the review must be completed within 30 days. Id. §§

8670.31, 8670.29(b)(9).

B. Certificates of Financial Responsibility

As amended, the Act also requires an owner or operator of a facility where a spill could 

impact waters of the state to apply for and obtain a certificate of financial responsibility. Id.

§ 8670.37.51(d). To receive a certificate of financial responsibility, the applicant must 

demonstrate the ability to pay for any damage that might arise from an oil spill. Id. §

8670.37.53(c)(1). Financial responsibility may be demonstrated several ways: “by evidence of 

insurance, surety bond, letter of credit, qualifications as a self insurer, or any combination thereof 

or other evidence.” Id. § 8670.37.54(a).    

C. Enforcement Provisions

Certain types of knowing, intentional, and negligent violations of the requirements to have 

an approved spill plan and a certificate of financial responsibility may lead to criminal, civil, and 

administrative penalties. Id. §§ 8670.64(c)(2)(C), 8670.65, 8670.66(b), 8670.67.5. In addition, the 

Administrator may issue a cease and desist order of up to 90 days for noncompliance, subject to 

terms and conditions the Administrator may determine are necessary to ensure compliance. Id. §

8670.69.4(a)-(c). However, a cease and desist order need not require a stoppage of operations; 

rather, an order could narrowly require compliance with the law (e.g., requiring a railroad to 

submit a spill plan). The Railroads are already aware that the Administrator has no intention of 

using this provision to stop railroad operations, Br. in Supp. of Mot. for Prelim. Inj. (Pls.’ Br.) 12 

n.13, ECF No. 6-1, and the forthcoming regulations will likely confirm this position.

III. THE ADMINISTRATOR HAS NOT YET ADOPTED REGULATIONS IMPLEMENTING THE 
S.B. 861 AMENDMENTS.

The Railroads concede that the Administrator has not adopted regulations implementing 

S.B. 861. Compl. ¶ 39 & n.3, ECF No. 1; Pls.’ Br. 12 n.12. Although the Administrator has been 

meeting with stakeholders, including railroads, regarding the regulations, so far drafts are only 
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preliminary. Defs.’ Mem. P. & A. in Supp. of Mot. to Dismiss (Mot. to Dismiss) 6:16-17, ECF 

No. 18-1.

Nor has the State threatened to enforce the challenged provisions against the Railroads in 

the absence of the regulations. While the Railroads allege that anonymous “State regulators [ ] 

persist in threatening enforcement of the statute,” Pls.’ Br. 3:22-23, they do not allege that the 

State has threatened to enforce any of the challenged provisions in the absence of final regulations. 

Indeed, such an allegation would be contradicted by other statements recognizing that S.B. 861 

will not be enforced until after the Administrator adopts the implementing regulations. See, e.g.,

Compl. ¶ 46; Pls.’ Br. 12 n.12. It would also be contradicted by letters sent from the 

Administrator to “Rail, inland production, pipeline and mobile unit transfer operators,” which 

expressly informed rail operators that “OSPR will not enforce the provisions of Government 

Code section 8670.64 through 8670.67 as they relate to contingency plans and certificates of 

financial responsibility until after the emergency regulations have been promulgated.” Mot. to 

Dismiss 6:26–7:6 (emphasis added).

PROCEDURAL BACKGROUND

Despite the absence of regulations implementing the S.B. 861 amendments, the Railroads 

filed this suit seeking to enjoin the amendments’ enforcement on October 7, 2014. Compl. ¶ 1.  

On October 30, 2014, the State filed a Motion to Dismiss the Complaint for lack of ripeness and 

because the Railroads’ claims against OSPR are barred by the doctrine of sovereign immunity.  

The parties stipulated for the Motion to Dismiss to be heard on the same day as the Motion for 

Preliminary Injunction. Because the Motion to Dismiss identified a jurisdictional defect, the 

Court should not reach the merits of the Railroads’ Motion for Preliminary Injunction. However, 

if the Court nevertheless does reach the merits, the Motion for Preliminary Injunction should be 

denied for the reasons stated below.

ARGUMENT

The Railroads’ Motion for Preliminary Injunction should be denied because a preliminary 

injunction is an “extraordinary remedy that may only be awarded upon a clear showing that the 

plaintiff is entitled to relief.” Winter v. Natural Res. Def. Council, 555 U.S. 7, 23 (2008). The 
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moving parties “face a difficult task in proving that they are entitled to this extraordinary 

remedy.” Earth Island Inst. v. Carlton, 626 F.3d 462, 469 (9th Cir. 2010). Here, the Railroads 

cannot establish any of the prerequisites to the relief sought: (1) they are not likely to suffer 

irreparable harm; (2) they are not likely to succeed on the merits; and (3) an injunction would not 

be in the public interest and the equities weigh against an injunction. See Winter, 555 U.S. at 20.

I. THE COURT SHOULD DENY THE RAILROADS’ MOTION BECAUSE THEY WILL NOT 
SUFFER IRREPARABLE HARM IF A PRELIMINARY INJUNCTION IS NOT ISSUED.

Without the promulgation of S.B. 861 implementing regulations or any threat of 

enforcement, the Railroads invite this Court into the foggy realm of speculation about whether, 

and if so when, they will suffer irreparable injury. A plaintiff seeking a preliminary injunction 

must establish irreparable harm is likely and not merely possible in the absence of an injunction. 

Winter, 555 U.S. at 22; Earth Island, 626 F.3d at 474 (“a showing of a mere possibility of 

irreparable harm is not sufficient”). A plaintiff must also show “immediate threatened injury.” 

Caribbean Marine Serv. Co., Inc. v. Baldridge, 844 F.2d 668, 674 (9th Cir. 1988). Speculative 

injury is not enough to constitute irreparable harm for purposes of issuing injunctive relief. Id.

Where a party sues to enjoin enforcement of an allegedly unconstitutional state law, the threat of 

enforcement must be imminent and the injury must not be conjectural: 

In suits such as this one, which the plaintiff intends as a “first strike” to prevent a 
State from initiating a suit of its own, the prospect of state suit must be imminent, for 
it is the prospect of that suit which supplies the necessary irreparable injury. Ex Parte 
Young thus speaks of enjoining state officers “who threaten and are about to 
commence proceedings,” and we have recognized in a related context that a 
conjectural injury cannot warrant equitable relief. 

Morales v. Trans World Airlines, Inc., 504 U.S. 374, 382 (1992) (quoting Ex Parte Young, 209 

U.S. 123, 156 (1908)) (citations omitted). “Any other rule (assuming it would meet Article III 

case-or-controversy requirements) would require federal courts to determine the constitutionality 

of state laws in hypothetical situations where it is not even clear the State itself would consider its 

law applicable.” Id.

Morales provides an example of the kind of imminence necessary for injunctive relief 

based on a threat of state suit. Id. at 379-80. Because the state officials threatened enforcement of 
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the challenged state laws and guidelines, as evidenced by multiple advisory memoranda and 

formal letters of intent to sue major airlines, the Morales court found irreparable harm and 

granted injunctive relief. Id. at 382. 

The State’s Eleventh Amendment protection from damages claims does not absolve the 

Railroads from their burden of proving likely, imminent irreparable injury. The Railroads’ 

erroneously rely on Cal. Hosp. Ass’n v. Maxwell-Jolly, 776 F. Supp. 2d 1129, 1140 (E.D. Cal. 

2011), for the proposition that they will suffer irreparable harm without an injunction because 

they cannot recover their costs of complying with S.B. 861 against the State due to sovereign 

immunity. In Maxwell-Jolly, the plaintiff sought to enjoin the state from continuing to implement 

legislation freezing the rates at which California reimbursed hospitals providing inpatient Medi-

Cal services. The rate freeze was already in force and plaintiff’s member hospitals would receive 

lesser frozen rates absent an injunction. Id. at 1134.

The Railroads’ pre-enforcement claims, however, are distinct from those in Morales and

Maxwell-Jolly because the enactment of S.B. 861 did not impose any affirmative obligations on 

the Railroads. S.B. 861’s implementing regulations have not yet been issued. Compl. ¶ 39; see

also Mot. to Dismiss 6:14-16. Absent implementing regulations, the State cannot assess whether 

the Railroads violate the law or whether, when and how the State will enforce such requirements 

against the Railroads. The State has certainly not threatened enforcement of the unissued 

regulations against the Railroads. In fact, the Administrator informed the Railroads that there 

would be no enforcement until after implementing regulations have been promulgated. Compl. ¶ 

39; see also Mot. to Dismiss 6:27-7:6. Accordingly, the Railroads have not shown even a scintilla 

of evidence of an imminent state suit against them arising out of S.B. 861.4

The Railroads’ claimed harm amounts to nothing more than conjectural injury. The 

Railroads submit only the Declarations of John Lovenburg and Robert Grimaila5 (Declarants) as 

4 The issues of ripeness raised in the State’s Motion to Dismiss and irreparable injury are 
interrelated because this matter involves a pre-enforcement challenge and there is no threat of 
imminent prosecution.  As such, the State hereby incorporates by reference the factual and legal 
basis set forth in the Motion to Dismiss, which establishes that the Railroads’ Complaint is 
unripe.

5 See Defendants’ Objections to Evidence Offered in Support of Plaintiffs’ Motion for 
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evidence in support of their request for emergency relief; however, these Declarations actually 

illustrate the lack of imminent and actual harm. Neither Declarant attests to the Railroads 

presently incurring costs or losing business as a result of S.B. 861. Rather, Declarants surmise 

ways in which S.B. 861 may impact five areas: 1) location-specific environmental planning, 2) 

response training and logistics, 3) response practice drilling, 4) “best achievable technology,” and 

5) financial certification. Grimaila Decl. ¶¶ 10-23; Lovenburg Decl., ¶¶ 8-22. Declarants merely 

guess at possible costs and lost business at some unknown time. 

Similarly, Declarants’ contention that S.B. 861 will open the door to a multiplicity of 

regional requirements is sheer speculation. Declarants cite no evidence that any other states or 

local governments have enacted, or will imminently enact, legislation similar to S.B. 861. See

Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 448 (1960) (no evidence of conflicting 

local regulations so ordinance not preempted). Thus, neither Declaration suffices to establish 

imminent, concrete loss or threat of actual injury. These Declarations should be disregarded as 

based on pure conjecture.  

In this pre-enforcement case, the record shows, at best, a “dubious and speculative” 

possibility of harm.” Col. River Indian Tribes v. Town of Parker, 776 F.2d 846, 849 (9th Cir. 

1985). This Court should decline the Railroads’ invitation to speculate as to whether they will 

suffer any harm at all, let alone harm that is irreparable, at some indefinite point in the future.

II. THE COURT SHOULD DENY THE RAILROADS’ MOTION BECAUSE THEY ARE NOT 
LIKELY TO SUCCEED ON THE MERITS OF THEIR CLAIMS.

That the Railroads’ preemption claims are unlikely to succeed provides another basis for 

denying their Motion. See Winter, 555 U.S. at 20. They are unlikely to succeed because S.B. 861 

does not regulate rail safety, rail transportation, locomotive parts, or safety components on rail 

cars. In fact, none of the federal statutes cited by the Railroads preempt a state law like the 

Lempert-Keene Act, i.e., a generally applicable law designed to protect water quality by 

preparing for and facilitating cleanup in the event of an oil spill into waters of the state. 

Preliminary Injunction, filed concurrently with this Opposition. 
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A. The Presumption Against Preemption Applies, so the Express Preemption 
Clauses Must Be Read Narrowly. 

The starting point for preemption analysis is the presumption that a state’s historic police 

powers to protect the health and safety of its citizenry are not superseded unless that is Congress’

clear and manifest purpose. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947); 

Oxygenated Fuels Ass’n v. Davis, 331 F.3d 665, 673 (9th Cir. 2003). “States traditionally have 

had great latitude under their police powers to legislate as to the protection of the lives, limbs, 

health, comfort, and quiet of all persons.” Medtronic, Inc. v. Lohr, 518 U.S. 470, 475 (1996) 

(internal quotation marks and citation omitted). 

Courts have applied this presumption in cases involving railroads. For instance, a court 

applied the presumption to ICCTA in a railroad’s suit that challenged a city’s zoning and 

occupational licensing laws. Fla. E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 

1328-29 & nn.1-2 (11th Cir. 2001); see also Union Pac. R.R. Co. v. Cal. Pub. Util. Comm’n, 346 

F.3d 851, n. 17 (9th Cir. 2003) (presumption applied to FRSA claim); S. Pac. Transp. Co. v. Pub. 

Util. Comm’n, 9 F.3d 807, 810 (9th Cir. 1993) (presumption applied to FRSA and LIA claims).

The proper focus for determining whether the presumption applies is the purpose of the 

state law. Wyeth v. Levine, 555 U.S. 555, 565 n.3 (2009). The purpose of S.B. 861 is to protect 

water quality, an area within the state’s traditional police powers. Askew v. Am. Waterways 

Operators, Inc., 411 U.S. 325, 328-29 (1973) (state police power over oil spills); Pac. Merch.

Shipping Ass’n v. Goldstene, 639 F.3d 1154, 1167 (9th Cir. 2011) (environmental regulation 

traditionally within state authority). Therefore, the Court must apply the presumption against 

preemption to S.B. 861. In doing so, the Court must read the express preemption clauses that the 

Railroads rely upon “narrowly,” and it can find preemption only if it determines that such was 

Congress’ clear and manifest intent. Del Real, LLC v. Harris, 966 F. Supp. 2d 1047, 1055 (E.D. 

Cal. 2013).

B. The FRSA Does Not Preempt S.B. 861 Spill Plan Requirements.

The Railroads’ assertion that the FRSA preempts S.B. 861’s spill plan requirements is not 

likely to succeed for two reasons. First, the FRSA preempts state laws that relate to rail safety or 

10
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security; since spill plans do not affect either of these, the FRSA does not preempt S.B. 861. 

Second, the DOT regulations that the Railroads claim preempt S.B. 861 were issued pursuant to 

FWPCA authority, so not even DOT asserts that they preempt state laws.

1. The Spill Plan Requirements Relate to Protecting California’s Water 
Quality, Not Railroad Safety. 

The FRSA’s preemption provision states that laws, regulations, and orders “related to 

railroad safety and … railroad security shall be nationally uniform to the extent practicable.” 49

U.S.C. § 20106(a)(1). The purpose of the FRSA is to “promote safety in every area of railroad 

operations and reduce railroad-related accidents.” 49 U.S.C. § 20101. The Railroads assume that 

the State will assert that S.B. 861’s spill plan requirements are valid simply because they address 

“environmental concerns.” Pls.’ Br. 17:14-16. But their assumption is mistaken.

The reason S.B. 861 is unrelated to railroad safety and security is not because it addresses 

environmental concerns, but because it has nothing to do with either rail operations or reducing 

rail accidents. It will not change how the Railroads operate, and it does not require them to 

change the type of tank cars they use, their routes, the amount or types of oil they transport, or the 

speeds they travel. Instead, S.B. 861 relates to what happens after an accident occurs. It requires a 

railroad (and other facilities) to have a plan for how it will clean up the oil after the oil has spilled 

into waters of the state. Because S.B. 861’s spill plan requirements relate to water quality after an 

accident, not rail safety or security, the FRSA does not preempt them.

a. The Railroads’ Authorities Fail to Demonstrate a Connection 
Between Spill Plans and Rail Safety.

The Railroads’ assertion that spill plan requirements are “related to railroad safety” is 

unsupported. They first rely on a DOT amicus curiae brief, which asserted that the FRSA 

preempted a state’s requirement that railroads carry emergency response information onboard 

their trains. Pls.’ Br. 18:2-7 (citing App. of Unreported and Uncodified Auth. (Pls.’ App.), Ex. 3, 

ECF No. 6-4, at 12). But this emergency response information, required pursuant to the 

Hazardous Materials Transportation Act (HMTA), 49 U.S.C. §§ 5101-5128, should not be 

confused with spill plans. The purpose of emergency response information is to aid first 
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responders during the first minutes after a hazardous materials accident and to keep them and the 

public safe from explosions, fires, and toxic gases. See 49 C.F.R. § 172.602(a). Unlike a spill plan, 

the HMTA’s emergency response information does not address how to clean up an oil spill. See

People v. Union Pac. R.R. Co., 47 Cal. Rptr. 3d 92, 114 (2006) (“FRSA addresses a number of 

particular safety aspects of railroad activity (49 U.S.C. §§ 20131-20153), but it does not speak to 

the transportation of dangerous materials or to the discharge of such materials into the 

environment.”). Therefore, the amicus brief does not demonstrate that spill plans relate to rail 

safety or security.

The Railroads attempt to force a connection between spill plans and rail safety by 

emphasizing the breadth of the phrase “related to” in the FRSA. Pls.’ Br. 18 n.18. But they go too 

far. While it is a broad phrase, both the Ninth Circuit and the Supreme Court have cautioned that 

it does not draw in everything. After all, “‘[e]verything is related to everything else.’” Air

Conditioning & Refrigeration Inst. v. Energy Res. Conservation & Dev. Comm'n, 410 F.3d 492, 

502 (9th Cir. 2005) (quoting Cal. Div. of Labor Standards Enforcement v. Dillingham Constr., 

N.A., Inc., 519 U.S. 316, 335 (1997) (Scalia, J., concurring)). Simply because the source of the oil 

of which S.B. 861 is concerned may be a rail accident does not mean that S.B. 861 is “related to” 

rail safety – S.B. 861 affects neither the frequency nor the magnitude of rail accidents so it does 

not fall within the scope of the FRSA’s preemption provision.

The Railroads next rely on the legislative findings and declarations in S.B. 861, as if the bill 

itself admits to being “related to” rail safety. Pls.’ Br. 18:7-9 (quoting Cal. Gov’t Code § 

8670.2(k)). But the emphasis of the Legislature’s declaration is on cleaning up oil spills, not rail 

safety. E.g., Cal. Gov’t Code § 8670.2(j) (“California government should improve its response 

and management of oil spills that occur in state waters.”). And there is nothing remarkable about 

the declaration that the Railroads quote: “Those who transport oil through or near the waters of 

the state must meet minimum safety standards and demonstrate financial responsibility.” Id. §

8670.2(k). This statement does not specify whether the referenced safety standards are federal or 

state standards, and it does not specify whether they apply to railroads, pipelines, or some other 

type of facility – it is just a general declaration. In fact, S.B. 861 neither contains rail safety 
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standards nor mandates that the Administrator promulgate them. Therefore, the declaration in 

section 8670.2(k) cannot support a claim of preemption.

Lastly, the Railroads rely on a case in which a railroad challenged a state law that limited 

the use of train whistles in order to reduce noise pollution. Pls. Br. 18:12-16. The Ninth Circuit 

concluded that the state law was not preempted because, while the FRSA regulates how loud train 

whistles must be, it does not regulate where they must be sounded. S. Pac., 9 F.3d at 813. Before 

reaching that conclusion, however, the court found that the state law was related to rail safety, 

despite that its purpose was to reduce noise, because the law affected train whistles, the purpose 

of which is to prevent rail accidents. Id. at 812-13 & n.6. But that analysis has no application here, 

since, unlike train whistles, spill plans do not prevent accidents and are unrelated to rail safety, 

not only in purpose but also in effect. See Gade v. Nat’l Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 

105-106 (1992) (“In assessing the impact of a state law on the federal scheme, we have refused to 

rely solely on the legislature’s professed purpose and have looked as well to the effects of the 

law.”). Therefore, none of the Railroads’ authority demonstrates that spill plans relate to rail 

safety or that they are within the scope of the FRSA.

b. Congress Addressed Spill Plans in the Federal Water Pollution 
Control Act, Which Does Not Preempt State Authority. 

Congress itself did not address spill planning in either the FRSA or the HMTA. Rather, 

Congress addressed this subject in the FWPCA, which directly addresses the issue of spill plans 

for vessels, railroads, and other facilities:

The President shall issue regulations which require an owner or operator of a tank 
vessel or facility described in subparagraph (C) to prepare and submit to the President 
a plan for responding, to the maximum extent practicable, to a worst case discharge, 
and to a substantial threat of such a discharge, of oil or a hazardous substance.

33 U.S.C. § 1321(j)(5)(A)(i). S.B. 861 and section 1321 address the same subject: protection of

the waters and natural resources of the state and the United States, respectively. Compare Cal. 

Gov’t Code § 8670.28(a) with Exxon Shipping Co. v. Baker, 554 U.S. 471, 488 (2008). And both 

S.B. 861 and section 1321 address spill plans, personnel, equipment, training, and drills. Compare

Cal. Gov’t Code §§ 8670.28(a), 8670.29(b) with 33 U.S.C. § 1321(j)(5)(D). 
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DOT acknowledged that when it issued regulations relating to spill plans applicable to 

railroads, it was implementing section 1321(j)(5) of the FWPCA, not the FRSA: “This final rule 

implements two separate mandates under the [FWPCA].” Oil Spill Prevention and Response 

Plans, 61 Fed. Reg. 30533-01, 30533 (June 17, 1996) (codified at 49 C.F.R. pt. 130) (citing 33

U.S.C. § 1321(j)(1)(C), (j)(5)). This section of the FWPCA has a savings clause that expressly 

preserves state authority within its scope, including spill plans: 

Nothing in this section shall be construed as preempting any State or political 
subdivision thereof from imposing any requirement or liability with respect to the 
discharge of oil or hazardous substance into any waters within such State, or with 
respect to any removal activities related to such discharge.

33 U.S.C. § 1321(o)(2); see also id. § 1370 (savings clause applicable to entire FWPCA). Rather 

than preempt state authority, the FWPCA allows for cooperation between the federal and state 

governments. Askew, 411 U.S. at 332; Chevron U.S.A., Inc. v. Hammond, 726 F.2d 483, 491 (9th 

Cir. 1984) (“Congress has indicated emphatically that there is no compelling need for uniformity 

in the regulation of pollutant discharges—and that there is a positive value in encouraging the 

development of local pollution control standards stricter than the federal minimums.”). DOT 

recognized the application of this savings clause to its regulation of railroad spill plans:

This provision indicates that Federal regulation under 33 U.S.C. 1321 does not 
preempt, but rather accommodates, regulation by States and political subdivisions 
concerning the same subject matter. Thus, the establishment of oil spill prevention 
and response plan requirements in this rule will affect neither existing State and local 
regulation in the area, nor State and local authority to regulate in the future.

61 Fed. Reg. at 30539. Thus, S.B. 861’s spill plan requirements are not related to the FRSA; 

instead, they are related to the FWPCA, which does not preempt states from regulating in this 

area. Since spill plans do not affect rail safety or security, the FRSA does not preempt S.B. 861.

2. Even if Spill Plans Did Relate to Rail Safety, the FRSA Does Not 
Preempt S.B. 861 Because DOT’s Regulations Were Issued Pursuant 
to FWPCA Authority. 

Even if S.B. 861’s spill plan requirements were related to rail safety, which they are not, the 

FRSA does not preempt state laws until DOT “prescribes a regulation or issues an order covering 

the subject matter of the State requirement.” 49 U.S.C. § 20106(a)(2). Here, the only regulations 

or orders issued by DOT that cover the subject matter of S.B. 861’s spill plan requirements were 
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issued pursuant to DOT’s FWPCA authority. As DOT itself has stated, such regulations do not 

preempt state law. 61 Fed. Reg. at 30539.

a. The Railroads’ Burden to Establish that Federal Regulations 
Cover the Subject Matter Is Extremely Difficult to Meet. 

“[P]reemption under the FRSA is extremely difficult to establish ….” Glow v. Union Pac. R. 

Co., 652 F. Supp. 2d 1135, 1145 (E.D. Cal. 2009). The Railroads must “establish more than that 

they ‘touch upon’ or ‘relate to’ that subject matter, for ‘covering’ is a more restrictive term which 

indicates that pre-emption will lie only if the federal regulations substantially subsume the subject 

matter of the relevant state law.” CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993) 

(citations omitted). “The term ‘covering’ is in turn employed within a provision that displays 

considerable solicitude for state law in that its express pre-emption clause is both prefaced and 

succeeded by express saving clauses.” Id. at 665. “[T]his is not an easy standard to meet ….” S.

Pac., 9 F.3d at 812. “FRSA preemption is even more disfavored than preemption generally.” Id.

at 813.

b. The Only Regulations that Address Spill Plans Were Issued 
Pursuant to the FWPCA. 

The Railroads contend that DOT’s regulations in 49 C.F.R. Parts 130, 172, and 174 meet 

this high standard, covering “the subject matter of hazardous materials transportation, including 

oil spill contingency planning.” Pls.’ Br. 14:23-15:4. A review of the subjects covered in two of 

these three parts, Parts 172 and 174, reveals that they do not address spill plans at all. For instance, 

the scope of Part 172 is as follows: 

This part lists and classifies those materials which the Department has designated as 
hazardous materials for purposes of transportation and prescribes the requirements for 
shipping papers, package marking, labeling, and transport vehicle placarding 
applicable to the shipment and transportation of those hazardous materials. 

49 C.F.R. § 172.1. It contains nothing about cleaning up oil spills. As a result, despite the general 

references to Parts 172 and 174, the Railroads’ brief mostly just cites to regulations in Part 130. 

Pls.’ Br. 5:12-6:12. 
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The only regulations that the Railroads cite from Parts 172 and 174 have nothing to do with 

spill plans. The Railroads reference emergency response information, id. 18:6, which is in Part 

172, but which, as explained above, is entirely distinct from spill plans. And they cite to a Federal 

Register notice that asserts federal preemption, Pls.’ Br. 19:3-7, but which applies to rail tank car 

design and operation – again, nothing to do with spill plans. See Hazardous Materials: Improving 

the Safety of Railroad Tank Car Transportation of Hazardous Materials, 74 Fed. Reg. 1770-01,

1770, 1792-93 (Jan. 13, 2009) (to be codified at 49 C.F.R. pts. 171, 172, 173, 174 and 179).

Therefore, the DOT regulations that address spill plans are codified in 49 C.F.R. pt. 130. Those 

regulations were all issued pursuant to the FWPCA. Pls.’ Br. 17 n.16 (citing 61 Fed. Reg. at 

30533).

c. Regulations Issued Pursuant to DOT’s FWPCA Authority Do 
Not Preempt Because DOT Did Not Have This Authority When 
Congress Enacted the FRSA. 

The Railroads contend that the FWPCA regulations in Part 130 cover the subject matter of 

spill plans for purposes of FRSA preemption just like other DOT regulations. Pls.’ Br. 16:20-

17:13. However, neither the Railroads’ cited authority nor DOT’s own interpretation support this 

conclusion.

Courts have held that DOT regulations can preempt state laws whether the regulations were 

issued under DOT’s FRSA authority or under some other enabling legislation. Easterwood, 507 

U.S. at 663 n.4. For instance, in Easterwood, the preempting regulations were issued pursuant to 

the Highway Safety Act. Id. (negligence claim based on train’s speed preempted). In other cases, 

DOT’s regulations issued pursuant to the HMTA were likewise found to cover the subject matter 

at issue for purposes of FRSA preemption. CSX Transp., Inc. v. Williams, 406 F.3d 667, 671 & 

n.6 (D.C. Cir. 2005) (preempted law sought to restrict railroad’s route). 

But not all DOT regulations preempt state laws. According to the Supreme Court and DOT, 

FRSA preemption applies only to regulations that DOT issued pursuant to authority existing 

when the FRSA was enacted or authority that is a direct outgrowth therefrom. Easterwood, 507 

U.S. at 663 n.4; 61 Fed. Reg. at 30539; Pls.’ App., Ex. 4 at 11. In Easterwood, the Court 

described the history of the FRSA and the Highway Safety Act. Easterwood, 507 U.S. at 661-62.
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The FRSA had directed DOT to develop solutions to safety problems posed by grade crossings. 

Id. DOT did so, which led to the Highway Safety Act of 1973. Id. at 662-63. In explaining why 

DOT’s Highway Safety Act regulations covered the subject matter of state law under the FRSA, 

the Court stated the preempting regulations were issued pursuant to 23 U.S.C. § 130 of the 

Highway Safety Act, which was a “direct outgrowth of FRSA.” Easterwood, 507 U.S. at 663 n.4.

The Court’s limitation on the scope of FRSA preemption is consistent with DOT’s 

interpretation, as set forth in a United States Supreme Court amicus curiae brief filed by the 

United States, which the Railroads filed as authority in this case. Pls.’ App., Ex. 4. The amicus 

brief explains that when Congress enacted the FRSA, it intended uniformity to apply to 

regulations issued pursuant to the FRSA and pursuant to DOT’s preexisting authority: 

When Congress enacted FRSA, it recognized that the Secretary had diverse sources 
of statutory authority, enacted over many years, with which to address rail safety 
issues, and it determined not to alter those sources of authority. Accordingly, in order 
to achieve a nationally uniform regime for rail safety, preemption had to apply to 
regulations issued, not only under the new authority provided by FRSA, but also 
under the Secretary's preexisting statutory authority; otherwise the desired uniformity 
could not be attained.

Pls.’ App., Ex. 4 at 11. 

The amicus brief also states that a House Committee Report collected these preexisting 

authorities. Id. at 8 (citing H.R. Rep. No. 91-1194, App. B at pp. 40-65 (1970); Def’s Request for 

Judicial Notice (Def’s RJN), Ex. 1). Among these authorities was the Explosives and Other 

Dangerous Articles Act, a precursor to the HMTA. Pls.’ App., Ex. 4 at 8-9, 12. The Explosives 

Act is listed among the preexisting authorities in the House Committee Report. Def’s RJN, Ex. 1 

at 60. Thus, the limited scope of FRSA preemption is consistent with Williams, 406 F.3d at 671 & 

n.6, in which the preempting DOT regulations were authorized by the HMTA. 

What was not among DOT’s preexisting authorities was the FWPCA. The FRSA was 

enacted in 1970, two decades before Congress amended the FWPCA to include spill plans. See 61

Fed. Reg. at 30533. The FWPCA directs the President, not DOT, to issue regulations regarding 

spill plans. Id. (citing 33 U.S.C. § 1321(j)(5)). The President, in turn, delegated this authority to 

the Secretary of Transportation. Id. Neither the FWPCA nor its precursors were listed in the 

House Committee Report that collected DOT’s preexisting authorities. Def’s RJN, Ex. 1 at pp. 
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40-65. Therefore, the FWPCA is not a preexisting DOT authority, and the Part 130 regulations,

issued pursuant to DOT’s delegated FWPCA authority, do not preempt S.B. 861.

DOT has confirmed that regulations it issues pursuant to its FWPCA authority do not 

preempt state spill plans. It stated: “the establishment of oil spill prevention and response plan 

requirements in this rule will affect neither existing State and local regulation in the area, nor 

State and local authority to regulate in the future.” 61 Fed. Reg. at 30539. 

Furthermore, in this final rule, DOT rejected a request from the American Trucking 

Association to issue the rule under the “joint authority” of the FWPCA and the HMTA in order to 

give the rule preemptive effect. Id. DOT concluded that its rule was issued solely under the 

authority of the FWPCA, so the preemptive effect of the HMTA (and, therefore, the FRSA) did

not apply. Id. DOT’s conclusion is consistent with the holdings in Easterwood and Williams, the 

FRSA’s legislative history expressing the intent of Congress, and the position of the United States 

in its Supreme Court amicus brief.

Planning for how to clean up oil spills, whether from railroads or other sources, does not 

affect rail operations or reduce rail accidents. That is why Congress addressed this subject in the 

FWPCA, not the FRSA. Since S.B. 861’s spill plan requirements do not relate to rail safety, the 

FRSA does not preempt them. Furthermore, since DOT’s spill plan regulations were issued 

pursuant to its FWPCA authority, as opposed to any DOT authority existing at the time of the 

FRSA’s enactment, DOT’s regulations do not cover the subject matter of spill plans and do not 

preempt S.B. 861.

C. ICCTA Does Not Preempt S.B. 861 Because S.B. 861 Does Not Regulate 
Rail Transportation. 

The Railroads’ ICCTA preemption argument also fails. ICCTA only preempts state laws 

that regulate rail “transportation,” as defined by statute. Fla. E. Coast Ry. Co., 266 F.3d at 1331

(quoting 49 U.S.C. § 10501(b)). S.B. 861 is not preempted since it neither manages nor governs 

rail transportation in any manner. The Railroads contend that ICCTA preempts two of S.B. 861’s 

requirements: the requirement that railroads get their spill plans approved by the Administrator, 

and the requirement that they obtain certificates of financial responsibility to show they could pay 
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the damages from a worst case oil spill. Pls.’ Br. 19:12-13. But neither requirement regulates rail 

transportation.

Under ICCTA, the Surface Transportation Board (STB) has exclusive jurisdiction over rail 

transportation. States are expressly preempted from regulating all of the following: 

(1) transportation by rail carriers, and the remedies provided in this part with respect 
to rates, classifications, rules (including car service, interchange, and other operating 
rules), practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or discontinuance of spur, 
industrial, team, switching, or side tracks, or facilities ….

49 U.S.C. § 10501(b). As a result, state laws that impede rail transportation are preempted. 

ICCTA defines “transportation” as:

(A) a locomotive, car, vehicle, vessel, warehouse, wharf, pier, dock, yard, property, 
facility, instrumentality, or equipment of any kind related to the movement of 
passengers or property, or both, by rail, regardless of ownership or an agreement 
concerning use; and

(B) services related to that movement, including receipt, delivery, elevation, transfer 
in transit, refrigeration, icing, ventilation, storage, handling, and interchange of 
passengers and property …. 

49 U.S.C. § 10102(9). “While certainly expansive, this definition of ‘transportation’ does not 

encompass everything touching on railroads. Subsection (A) focuses on physical instrumentalities 

‘related to the movement of passengers or property,’ and Subsection (B) on ‘services related to 

that movement.’” Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1129 (10th Cir. 2007). For 

instance, in City of Auburn v. U.S., the city sought to require a railroad to comply with its 

environmental permit review process prior to re-establishing a route for a main rail line. 154 F.3d 

1025 (9th Cir. 1998). Since rail routes are part of rail transportation, the permit review process 

interfered with rail transportation and was therefore preempted. Id. at 103; see also Norfolk S. Ry. 

Co. v. City of Alexandria, 608 F.3d 150, 155 (4th Cir. 2010) (finding permit requirements that 

limited the products a railroad could haul from its transloading facility and the haul route were

preempted).

Where state laws do not directly affect rail transportation – either the instrumentalities or 

the related services – or the effect on rail transportation is merely remote or incidental, ICCTA 

does not preempt them. Ass’n of Am. R.R. v. S. Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 

1097-98 (9th Cir. 2010); Elam v. Kan. City S. Ry. Co., 635 F.3d 796, 808 (5th Cir. 2011) (ICCTA 
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preempts only when state law “directly” manages rail transportation, such as train speed, length, 

and scheduling, but not a negligence claim that has an incidental effect). For instance, ICCTA 

does not preempt a state law requiring railroads to pay for pedestrian crossings over their tracks. 

Adrian & Blissfield R.R. Co. v. Vill. of Blissfield, 550 F.3d 533, 541 (6th Cir. 2008). And state 

laws are not preempted “merely because they reduce the profits of a railroad” or have high 

compliance costs. Id.

ICCTA also does not preempt generally applicable, non-discriminatory state laws, 

including electrical, plumbing and fire codes, and direct environmental regulations enacted for the 

protection of public health and safety, so long as such laws do not directly impede rail 

transportation. Green Mountain R.R. Corp. v. Vt., 404 F.3d 638, 643 (2d Cir. 2005). Under 

ICCTA, “[s]tates retain their police powers, allowing them to create health and safety 

measures ….” Adrian & Blissfield, 550 F.3d at 541; see also Green Mountain R.R. Corp., 404 

F.3d at 643. For example, ICCTA would not preempt a state law that prohibited railroads from 

dumping harmful substances. S. Coast Air Quality Mgmt. Dist., 622 F.3d at 1097.

S.B. 861, which requires railroads to have approved spill plans and certificates of financial 

responsibility, does not impede rail transportation. It does not directly (or indirectly) affect rail 

instrumentalities or rail services. It does not regulate train speed, length, or scheduling. Nor does 

it require a railroad to change its routes, the designs of its locomotives or rail cars, or what it 

transports. Instead, akin to a law prohibiting the dumping of harmful substances, S.B. 861 is a 

valid exercise of California’s police power, designed to protect the health and safety of the state’s 

waters after a spill occurs. S.B. 861, together with the Lempert-Keene Act, which it amends, is a 

generally applicable law that applies not just to railroads but also to vessels, pipelines, refineries, 

transfer facilities, and other inland and marine facilities that have the potential for spilling oil that 

could impact state waters. See Cal. Gov’t Code § 8670.3(g)(1). While railroads will likely incur 

some costs in preparing spill plans and meeting the financial responsibility requirement, the effect 

of those costs on rail transportation is remote and incidental. See Adrian & Blissfield, 550 F.3d at 

541.

20

MPA IN OPP. TO MTN FOR PRELIMINARY INJUNCTION (2:14-cv-02354-TLN-CKD)

Case 2:14-cv-02354-TLN-CKD   Document 23   Filed 12/05/14   Page 30 of 37

Comment Letter I16

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The Railroads entirely ignore the foregoing, instead arguing that the spill plan approval and 

certificate of financial responsibility requirements constitute “preclearance” requirements, and 

that the financial responsibility requirement is preempted because the STB directly regulates the 

subject. Pls.’ Br. 19:12-13. Both arguments fail.

1. ICCTA Does Not Preempt Pre-Approvals as Long as They Do Not 
Impede Rail Transportation. 

S.B. 861 requires oil spill contingency plans to be submitted to the Administrator for review 

and approval. Cal. Gov’t Code § 8670.31(a). It also requires railroads to apply for and obtain a 

certificate of financial responsibility. Id. § 8670.37.51(d). The Railroads argue these are both 

“impermissible pre-clearance mandate[s]” because they could be used to deny them the ability to 

proceed with activities that the STB has authorized. Pls.’ Br. 20:4-7, 21:8-21. But such a 

requirement, whether it is called a pre-clearance mandate, a pre-approval, or a permit, is 

preempted only if “by its nature, [it] could be used to deny a railroad the ability to conduct some 

part of its operations or to proceed with activities that the [STB] has authorized ….” Adrian & 

Blissfield, 550 F.3d at 540; accord N.Y. Susquehanna and Western Ry. Corp. v. Jackson, 500 F.3d

238, 253 (3d Cir. 2007). S.B. 861’s requirements will not be used to deny the Railroads the ability 

to conduct any part of their operations, so they are not preempted.

In Green Mountain R.R. Corp., the state attempted to require the railroad to obtain a 

preconstruction permit before building transloading facilities. 404 F.3d 638. This would have 

delayed construction, so it was preempted. Id. at 643. Likewise, in City of Auburn, the city 

attempted to require the railroad to get a permit before re-establishing a rail line. 154 F.3d 1025. 

This, too, was preempted because the permit process could have delayed, altered, or prevented the 

establishment of the line. Id. at 1031.

By contrast, S.B. 861’s plan approval and certificate requirements will not delay, alter, or 

stop the Railroads’ operations. Once the Administrator issues regulations implementing S.B. 861, 

facilities will be given sufficient time to comply with the new requirements. If they refuse to do 

so, they may be subject to both criminal and civil penalties, but these penalties will not impede 

their rail operations. N.Y. Susquehanna and Western Ry., 500 F.3d at 255 (“Nothing prevents a 
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state from imposing a significant fine on months of noncompliance with valid regulations . . . .”). 

In addition, the Administrator could issue (though this is rare) a cease and desist order that would 

require the noncompliant railroad to submit a spill plan or apply for a certificate of financial 

responsibility. Cal. Gov’t Code § 8670.69.4(a)-(c). But such an order would not require the 

railroad to cease operating or to alter its operations in any respect. Because S.B. 861’s 

requirements will not impede rail transportation, they are not preempted.6

2. The STB Does Not Regulate Financial Responsibility for Oil Spill 
Response, so S.B. 861’s Financial Responsibility Requirement Is Not 
Preempted. 

The Railroads also assert that S.B. 861’s financial responsibility requirement is preempted 

because the STB directly regulates whether railroads are sufficiently capitalized to provide 

common carrier services. Pls.’ Br. 20:16-22. However, S.B. 861 does not address whether a 

railroad’s business is financially fit. Instead, it is concerned solely with whether the railroad has 

the ability to pay for spill cleanup. The STB does not address oil spill damages whatsoever, so 

S.B. 861’s financial responsibility requirement is not preempted.

Under ICCTA, the STB shall issue a certificate authorizing rail activities unless the Board 

finds that such activities are inconsistent with public convenience and necessity. 49 U.S.C. 

§ 10901(c). When considering an application for a certificate, the STB determines “(1) whether 

the applicant is fit, financially and otherwise, to undertake the construction and provide rail 

service; (2) whether there is a public demand or need for the service; and (3) whether the 

competition would be harmful to existing carriers.” N. Plains Res. Council, Inc. v. Surface Transp. 

Bd., 668 F.3d 1067, 1092 (9th Cir. 2011). 

Certificates of financial responsibility under S.B. 861 serve an entirely different purpose. 

The Administrator will certify a railroad has demonstrated the financial ability to pay for any 

6 The Railroads make a facial challenge to S.B. 861. As a result, they must demonstrate 
that under no set of circumstances would S.B. 861 be valid.  U.S. v. Salerno, 481 U.S. 739, 745 
(1987) (“A facial challenge to a legislative Act is, of course, the most difficult challenge to mount 
successfully, since the challenger must establish that no set of circumstances exists under which 
the Act would be valid.”).  Here, this means that the Railroads must demonstrate that S.B. 861 is 
preempted under any reasonable and lawful means of implementation in the forthcoming 
regulations. One such reasonable and lawful means of implementation is that cease and desist 
orders will not require railroads to cease or alter operations.
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damages that might arise during an oil spill into waters of the state. Cal. Gov’t Code 

§ 8670.37.53(c)(1). To obtain the certificate, the railroad has a number of options, including 

providing the Administrator with evidence of insurance, a surety bond, a letter of credit, or 

qualifications as a self-insurer. Id. § 8670.37.54(a). The Administrator has no interest in the 

railroad’s financial fitness – proof of insurance is all that is required; the Administrator would 

examine the railroad’s finances only if the railroad sought to qualify as self-insured and, even 

then, the scope of examination would be extremely limited. Thus, since the STB does not regulate 

a railroad’s ability to pay for damages from an oil spill, ICCTA does not preempt S.B. 861’s 

financial responsibility requirement. 

D. The Locomotive Inspection Act and Safety Appliance Act Do Not Apply 
and Do Not Preempt S.B. 861. 

The Railroads’ claims under the LIA and SAA are also unlikely to succeed. Neither act 

contains an express preemption clause, and neither implied field nor conflict preemption apply 

because the LIA and SAA regulate different subject matters than S.B. 861. 

“[T]he LIA applies only to aspects of the railroad that fit within the LIA’s definition—the 

locomotive, its parts, and appurtenances—and no more.” Becraft v. Norfolk S. Ry. Co., No.1:08-

CV-80, 2009 WL 1605293, at *3 (N.D. Ind. June 5, 2009); see also 49 U.S.C. § 20701

(describing prerequisites for use of locomotives). The LIA impliedly preempts “the field of 

locomotive equipment and safety, particularly as it relates to injuries suffered by railroad workers 

in the course of their employment.” Law v. Gen. Motors Corp., 114 F.3d 908, 910 (9th Cir. 1997) 

(citing Napier v. Atl. Coast Line R.R., 272 U.S. 605 (1926)). However, the LIA only regulates the 

“design, construction, and material” of trains. S. Pac., 9 F.3d at 811; see also Glow, 652 F. Supp. 

2d at 1146.7 The LIA says nothing of oil spill response efforts, even if the spill occurs from a 

train.

7 For example, pursuant to the LIA, the Secretary of Transportation has promulgated 
regulations establishing various safety requirements for locomotives’ brake systems, electrical 
systems, and cab equipment, 49 C.F.R. § 229.41–229.140, locomotive crash worthiness design 
requirements, 49 C.F.R. § 229.141–229.217, and locomotive electronics, 49 C.F.R. § 229.301–
229.319.
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The SAA is similarly silent with respect to oil spill response. Rather, it requires specifically 

enumerated safety components on rail cars. Union Pac. R.R. Co., 346 F.3d at 869; Milesco v. 

Norfolk S. Co., 807 F. Supp. 2d 214, 223 (M.D. Pa. 2011). For example, locomotives and rail cars 

must be equipped with automatic couplers, secure sill steps, efficient hand brakes, and secure 

ladders and running boards. 49 U.S.C. § 20302(a)(1). The SAA “divests states of all authority to 

regulate on the devices enumerated therein.” Miller v. S. Pac. R.R., No. CIV. S-06-377, 2007 WL 

266 9533, at *4 (E.D. Cal. 2007) (emphasis added) (“[C]ourts have consistently held that the 

SAA ‘so far occupie[s] the field of legislation relating to the ‘equipment of [rail] cars with safety 

appliances . . . .’”) (second and third alteration in original); see also Union Pac. R.R. , 346 F.3d at 

869; Garay v. Missouri Pac. R.R. Co., 38 F. Supp. 2d 892, 898 (D. Kan. 1999).

In contrast, nothing in S.B. 861 purports to regulate the design, construction, and material 

of locomotives parts or appurtenances. Nor does it attempt to regulate couplers, brakes, or any 

other of the safety devices enumerated in the SAA. Rather, S.B. 861 is designed to minimize the 

impacts of an oil spill in state waters by requiring spill plans and certificates of financial 

responsibility. To that end, the Administrator’s implementing regulations are to provide for the 

“best achievable protection of waters and natural resources of the state.” Cal. Gov’t Code §§ 

8670.28(a), 8670.29(h).8 While the Railroads appear to believe that the “best achievable 

technology” requirement will be used to force railroads to make modifications to their trains, this 

is pure speculation. As explained above, the emphasis of the Lempert-Keene Act and the S.B. 861 

amendments is on cleaning up oil spills, and the implementing regulations will likely provide for 

the best achievable protection of state waters through the use of best achievable technologies such 

as specialized types of containment booms, skimmers, and dispersants, not locomotive parts or 

safety appliances. Because S.B. 861, on its face, does not require changes in the design, 

construction, and material of locomotive parts and appurtenances or the use of safety appliances 

8 “Best achievable protection” is defined as “the highest level of protection that can be 
achieved through both the use of the best achievable technology and those manpower levels, 
training procedures, and operational methods that provide the greatest degree of protection 
achievable.” Id. § 8670.3(b)(1).  
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enumerated in the SAA, the Railroads’ argument that the LIA and SAA preempt the “best 

achievable protection” requirement is not likely to succeed. 

In sum, because the Lempert-Keene Act serves the purpose of promoting water quality and 

does not attempt to regulate railroad safety or security, rail transportation, or the design of 

locomotives or rail cars, the Railroads’ facial challenge is unlikely to succeed, and preliminary 

injunctive relief is therefore not appropriate.   

III. THE BALANCE OF EQUITIES TIPS SHARPLY IN FAVOR OF DENYING INJUNCTIVE 
RELIEF AND AN INJUNCTION IS NOT IN THE PUBLIC INTEREST.

The balance of equities and public interest compel denial of the Railroads’ request for a 

preliminary injunction. When ruling on a preliminary injunction, courts “must balance the 

competing claims of injury and must consider the effect on each party of granting or withholding 

the requested relief.” Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 542 (1987). In 

exercising their sound discretion, courts should pay particular regard for the public consequences 

in employing the extraordinary remedy of injunction.” Weinberger v. Romero-Barcelo, 456 U.S. 

305, 312 (1982). Moreover, assessing the harm to the opposing party (balancing the equities) and 

weighing the public interest “merge when the Government is the opposing party.” Nken v. Holder,

556 U.S. 418, 435 (2009). 

The balance of the equities does not favor an injunction here because, as discussed in 

Section I, above, the Railroads will not suffer any immediate harm if such extraordinary relief is 

denied. The Railroads’ contention that an injunction is needed to avoid a patchwork of regional 

requirements is speculative at best; while there may be an interest in “nationally uniform” rail 

safety laws, S.B. 861 is not about rail safety or rail operations. S.B. 861 is about preparing for oil 

spills in an effort to protect California’s invaluable natural resources and communities. 

California’s interest in implementing the Lempert-Keene Act to protect the State’s waters is 

indisputable and overwhelming. The fundamental purpose of the Act is to prevent harm to 

California’s coastal and inland waters, “treasured environmental and economic resources that the 

state cannot afford to place at undue risk from an oil spill.” Cal. Gov’t Code § 8670.2(e). Oil 

spills present “an undeniable and patently apparent risk of harm” since such spills “could destroy 
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and disrupt ecosystems” critical to California’s interests. Ocean Advocates v. U.S. Army Corps of 

Eng’rs, 402 F.3d 846, 868 (9th Cir. 2004). In addition to purely environmental harm, given 

California’s growing population and its current, years-long drought, the State’s interest in 

protecting inland freshwater sources is stronger than ever. 

Unfortunately, damage to California’s waters from inland oil spills is not a new 

phenomenon. From 2008 to 2012 alone, there were many thousands of inland oil spills reported to 

OSPR. Def’s RJN, Ex. 2. Dramatically exacerbating this existing threat, a recent boom in North 

American crude oil sources, including crude feedstocks from North Dakota’s Bakken shale and 

Canadian tar sands, will increase the amount of oil being transported over California’s rivers, 

lakes, and streams. In response to this boom, at least thirteen different crude oil refineries and 

terminals in California are proposing major expansions. Kristen Hayes, FACTBOX- California 

Crude Slates and Oil-by-Rail Projects, Reuters, Sept. 10, 2014, available at 

http://in.reuters.com/article/2014/09/10/crude-railways-california-factbox-

idINL2N0QK2OA20140910. Many of these expanding refineries and terminals are located in 

land-locked areas such as Sacramento and Bakersfield that are inaccessible by marine vessel, 

meaning that the increased oil feedstocks will be delivered exclusively by inland transportation 

methods including pipelines and rail. Id. In Bakersfield alone, the Alon Refinery and the Plains 

All American Terminal expansion proposals will increase the amount of oil traveling through 

inland California by 12.2 million gallons of oil per day. Id. Taking all current proposals into 

account, the amount of crude oil flowing through inland California could soon increase by 

billions of gallons per year, markedly increasing the threat to California’s inland waters. Id. This 

intensified threat necessitates increased preparedness. 

At the same time, there is a need to ensure adequate resources will be available for response 

efforts in the event of a spill. STB regulations do not evaluate a railroad’s ability to pay for 

damages resulting from an oil spill. The DOT has described this as a “market failure” where “rail 

companies are not insured against the full liability of the consequences of incidents involving 

hazardous materials.” Def’s RJN, Ex. 3. The certificate of financial responsibility will fill this 

regulatory void and ensure that taxpayers are not left holding the bag. But it may accomplish 
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more. Requiring proof of insurance could mean the difference between cleanup and permanent 

environmental damage. 

Given the environmental threat to California’s waters from the amount of crude oil being 

transported through inland California and the resulting need for preparedness, an injunction 

preventing enforcement of the Act against an entire category of facilities with the potential for 

spilling oil into state waters would most certainly not be in the public interest. To the contrary, the 

public interest demands enforcement of the Act against all vessels, pipelines, refineries, transfer 

facilities, railroads, and other inland and marine facilities that have the potential for spilling oil 

that could impact state waters. 

CONCLUSION

Because the Railroads have not established any of the prerequisites to extraordinary, 

preliminary injunctive relief, the Court should deny the Railroads’ Motion for Preliminary 

Injunction.

Dated:  December 5, 2014 Respectfully Submitted, 

KAMALA D. HARRIS
Attorney General of California
RANDY L. BARROW
Supervising Deputy Attorney General

/s/_Carolyn Nelson Rowan
NICHOLAS C. STERN
CAROLYN NELSON ROWAN
Deputy Attorneys General
Attorneys for Defendants
California Office of Spill Prevention and 
Response, Thomas M. Cullen, Jr., 
California Administrator for Oil Spill 
Response, and Kamala D. Harris, Attorney 
General of the State of California 

SA2014118526
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3.4 Response to Agency Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.4.16 Letter I16 – Responses to Comments from  
County of Yolo 

I16-1 The County’s interest in the Revised DEIR’s conclusions is acknowledged. Responses to 
the County’s comments on the DEIR dated July 15, 2014 are provided in Section 2.4.4 
(Letter A4). 

I16-2 Responses to SAGOG’s comments on the Revised DEIR are provided in Section 3.4.15 
(Letter I15). 
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3. Responses to Comments on the Revised DEIR 

3.4 Response to Agency Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.4.17 Letter I17 – Responses to Comments from City of Davis 

I17-1 See Response A9-2. Responses to SACOG’s comments on the DEIR are provided in 
Section 2.4.9 (Letter A9). Responses to Yolo County’s comments on the DEIR are 
provided in Section 2.4.4 (Letter A4). 

I17-2 As noted on Revised DEIR p. 2-113, compliance with SB 861 was not disputed; rather, 
“compliance with SB 861, as supplemented to require verification and provision of plans 
to all first response agencies, would be infeasible….” (emphasis added). See also 
Response I7-3. 

I17-3 See Response I15-8. 

I17-4 See Response A9-2. 

I17-5 See Response A4-9. 
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3. Responses to Comments on the Revised DEIR 

3.4 Response to Agency Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.4.18 Letter I18 – Responses to Comments from  
County of Nevada 

I18-1 The risk analysis presented in Attachment 1 of Revised DEIR Appendix F estimated the 
derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of the attachment. The 
methodology can be used to estimate the probability of a derailment on any given 
segment of a rail line (p. 4 of Attachment 1). Disagreement with the EIR’s methodology 
or conclusions does not establish that the analysis is deficient. Marin Municipal Water 
District v. KG Land California Corporation (1991) 235 Cal.App.3d 1652, 1663. 

I18-2 The commenter’s concern with the Project’s potential impacts on water supply, wildlife 
habitat, and recreational facilities is acknowledged. 
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3.4.19 Letter I19 – Responses to Comments from Placer 
County Air Pollution Control District 

I19-1 The commenter’s concern regarding the increase in NOx emissions and attainment for 
ozone is acknowledged. 

I19-2 See Response A9-2. 

I19-3 See Response M2-8.  
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3.4.19 Letter I20 – Responses to Comments from City of West 
Sacramento 

I20-1 Responses to SAGOG’s comments on the Revised DEIR are provided in Section 3.4.15 
(Letter I15). 
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3.5 Responses to Organization Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
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3.5.1 Letter J1 – Responses to Comments from the 
Natural Resources Defense Council 

J1-1 In response to this and similar comments, the initial 45-day comment period for the 
Revised DEIR was extended until October 30, 2015, for a total comment period of 
60 days. See Appendix A, Public Notices. 
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FOR VALERO BENICIA CRUDE BY RAIL PROJECT 

 DATED AUGUST 2015 
(SCH# 2013052074, USE PERMIT APPLICATION 12PLM-00063) 

Dated: October 30, 2015 

Benicians For a Safe and Healthy Community (“BSHC”) respectfully submit this Response 
dated October 30, 2015 to the Revised Draft Environmental Impact Report For Valero Benicia 
Crude By Rail Project (“Revised Response”).  Unless defined otherwise hereunder, capitalized 
terms and/acronyms used herein that are defined in the Draft Environmental Impact Report 
(“DEIR”) and/or the Revised Draft Environmental Impact Report (“RDEIR”) will have the
meaning given to such terms in the DEIR or RDEIR as applicable.  The Revised Response 
includes this written response together will all prior oral and written comments to the RDEIR 
and DEIR provided by BSHS to date.  Follow-up consultation with BSHC and the City of 
Benicia’s formal response to BSHC should be directed to Marilyn J. Bardet. 
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SECTION 1: OVERVIEW 

The RDEIR prepared by the City of Benicia as Lead Agency explicitly focuses on potential 
conditions and potential impacts of the Project on ‘uprail’ communities’ sensitive landscape, 
biota, wildlife and their habitats.  Serious inadequacies in the DEIR were raised by citizens 
(Benicia residents as well as residents in the State of California), government, agencies and 
municipalities (California Attorney General Kamala Harris, California Public Utilities 
Commission, Sacramento Area Council of Governments, the City of Davis) as well as respected 
environmental organizations (Sierra Club, Natural Resources Defense Council, Communities for 
a Better Environment and Forest Ethics).  Comments received on the DEIR were highly critical 
of the DEIR’s limited Project Description, its analyses and evaluation of local and ‘uprail’ 
impacts related to train operations and rail safety, and lack of specific characterization of 
unconventional crude oil to be accessed by the Project, and lack of discussion of specific effects 
of processing those oils (Bakken oil or tar sands dilbits) at the Valero Benicia Refinery, among 
others.

The RDEIR’s discussions and evaluations of ‘uprail’ impacts, though more amplified, continue 
to hinge on constrained, overly generalized or narrowly focused and/or conflicting information, 
unsubstantiated claims, assumptions and/or speculation.  In the aggregate, these failures limit the 
public’s and decision makers’ ability to fairly judge the Project’s full scope and the variety of 
specific environmental conditions, places and resources within California and beyond that the 
Project puts at considerable risk of serious, even fatal harm, resulting from “significant and 
unavoidable” impacts. 

The City’s legal conclusion that certain mitigations may not be implemented pursuant to Federal 
Preemption erroneously and seriously limits the disclosures, scope and analysis of the Project.  
The City’s errors might be explained by the difficulties confronting local decision makers when 
confronted with complex issues impacting the entire State of California and the nation; but the 
City’s errors cannot be ignored nor excused.  Any mistakes and missteps made by the City as 
currently reflected in the inadequacies of the DEIR and RDEIR will impact not only the citizens 
of Benicia but also the tens of thousands of people beyond its borders who must also rely on the 
judgment of the City’s leaders. 

The City’s unquestioning acceptance of Valero’s incorrect legal argument regarding complete 
federal preemption of regulations of rail shipments inevitably leads to a fatally flawed analysis of 
the Project. All aspects of the RDEIR are truncated by the preposterous initial conclusion that 
Valero’s Project is actually a railroad project.  This premise leads to dishonestly and misstated 
objectives, a categorical rejection of any reasonable alternatives and an analysis as empty as an 
eggshell sucked dry by a weasel. The result is not simply a failure to fully review the significant 
environmental impacts of the Project; it is a failure to conduct any meaningful review at all. 

Egregiously, the RDEIR ignores public comments on the inadequacies of the DEIR to sections 
on local impacts to the Benicia community, the Benicia Industrial Park and surrounding 
environs.  This dismissiveness notably advantages the Applicant’s defense of the Project as 
proposed, e.g. “as is,” at the expense of the protection of the Benicia community’s health and 
safety and environmental protections and largely ignores the substantial, devastating and 
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significant impacts of the Project on ‘uprail’, neighboring communities and environmentally 
sensitive areas. 

In this Revised Response, BSHC will highlight some of the significant inadequacies of the 
RDEIR and its failure to meet minimum CEQA requirements.  

End Section 1 
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SECTION 2: RESPONSE TO APPENDIX G (PREEMPTION OF CEQA BY 
THE ICCTA) AND APPENDIX H (VALERO BENICIA REFINERY 
STATEMENT RE: PREEMPTION) 

2.1 It is imperative to examine the opinions and positions promulgated in Appendix G and 
Appendix H of the RDEIR.  The conclusions drawn from the Appendices’ statements drive the 
scope, content and analysis provided in the RDEIR.  To the extent the statements are flawed, 
inaccurate and/or in error, the RDEIR is equally flawed, inaccurate and in error. 

Valero and UPRR espouse an extreme, all-encompassing position that Interstate Commerce 
Termination Act (“ICCTA”) preempts the City’s authority to require a CEQA review of Project 
impacts inclusive of on-site and off- site activities.  Basically, Valero’s position serves to 
invalidate CEQA in toto and neuters the State of California’s and its public’s rights to invoke the 
State’s primary environmental review regulations and process. 

The City takes a more moderate but equally flawed position that ICCTA preempts the City’s 
authority with respect to mitigation of impacts from rail operations. This position is in no way 
less egregious since the primary significant impacts related to the Project stem from rail as the 
new proposed transportation alternative.  This unduly broad interpretation and literal application 
of ICCTA’s jurisdiction is in error and serves to ignore the State’s (and by extension the City’s) 
rightful authority under and pursuant to its regulations.  

The RDEIR concedes that Valero cannot enforce the promises it made pursuant to the DEIR 
regarding the manner in which it hopes the railroad will behave if it delivers toxic crude oil to 
Valero in car trainloads.  In fact, a considerable portion of the revisions in the RDEIR are 
devoted to Valero's concession that it could not guarantee nor legally enforce any limitations on 
the hours or method of delivery under the control of UPRR.  These statements are primarily 
correct. 

However, Valero/UPRR make the astonishing contention that the City cannot require 
mitigation that has any impact, tangential or otherwise, on the money collected by the 
railroad for crude oil deliveries and the City has erroneously concurred with this position.  
The City has accepted the argument that a railroad’s right to profit permits no interference 
by any form of mitigation. 

Accordingly, the RDEIR pretends that UPRR is the de facto applicant.  The RDEIR does this by 
claiming that mitigation is “legally infeasible” because any limitation on Valero’s plan to order 
100 car train loads of toxic crude oil would be an impermissible limitation on the railroad’s 
business of delivering freight.  The foregoing statement is in error.  

In order to address the issue as it relates to CEQA, BSHC will (i) examine the cases cited by the 
parties as supportive of their positions and why such cases are not analogous to the Project and 
(ii) point to the flaws of logic in the parties’, with emphasis on the City’s, overall flawed analysis 
and conclusions. 
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2.2. Cases cited in support of preemption are not analogous fact scenarios, wrongly applied 
and CEQA is applicable to the Project  

When the City of Benicia reviews any proposal to allow a massive increase in the size of local 
petro-chemical heavy industry, its first duty is to safeguard the health and safety of its residents.  
No one can dispute this legal duty; and no one should ignore the concomitant moral duty that 
extends to neighboring communities.  Accordingly, the City has the legal authority under CEQA
to carefully review (and ultimately to impose) the reasonable mitigation measures and conditions 
proposed in the public comments submitted in response to the DEIR and RDEIR. This is the 
primary purpose of CEQA; and it is a heavy responsibility borne by the City. The quality of life 
in Benicia and impacted communities is at stake. 

However the City has apparently accepted Valero’s misstatements and concluded that it is 
powerless to impose any mitigation or condition whatsoever.  At best, this is failure to 
understand the law, at worst it is a derogation of the City’s responsibility to its citizens and 
neighboring communities. 

The City states that “The DEIR and/or the RDEIR identifies significant off-site impacts from rail 
operations in certain areas, including air quality, hazards, biological resources, and greenhouse 
gas emissions. There are various mitigation measures that might reduce and/or avoid these 
impacts, such as limiting the number of rail deliveries that Valero might accept per day…”1

However, the conclusion that follows is that the City has no power to impose any of the 
mitigating conditions that the City has identified to reduce the environmental impact of the 
project in order to safeguard the City’s residents.  The City says it can do nothing at all to lessen 
the undisputed impacts on health and safety because it would be “legally infeasible”.  The City’s 
regrettable and awkwardly stated conclusion is simply wrong as a matter of law. 

From the outset Valero pretends that its Project is actually a UPRR (“the railroad”) project.  It 
has done so to prevent scrutiny of the most dangerous aspects of the Project by hiding behind the 
federal preemption of rail commerce.  In the DEIR, Valero claimed it could control the manner 
of delivery of 100 car trainloads of volatile and toxic crude oil.  It was forced to admit this is not 
true because Valero’s ability to control the railroad is limited by federal law.  Thus the RDEIR 
concedes that Valero cannot enforce the promises it made regarding the manner in which the 
railroad will behave.  

However Valero has not given up on its misplaced reliance on federal preemption law and now 
makes the astonishing new contention that the City is powerless to require any mitigation or 
condition that might indirectly impact the money collected by the railroad for these massive 
crude deliveries.  Have we reached the point where local health and safety conditions cannot be 
imposed on the refinery located in Benicia because national railroad profits might be reduced?  
Valero pretends that this is a railroad project simply to avoid the mitigating conditions identified 
by the City: “There are various mitigation measures that might reduce and/or avoid these [health 
and safety] impacts.”2

                                                           
1 RDEIR at G-6 
2 RDEIR at G-6 and G-7 
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The RDEIR imagines that the railroad is the de facto applicant by asserting that mitigation is 
prohibited because any limitation on Valero’s plan to order train loads of toxic crude oil would 
be a “legally infeasible” limitation on the railroad’s business of delivering freight.  The City has 
accepted Valero’s pretense that any and all mitigation is “legally infeasible” because the 
railroad’s right to deliver any amount of crude oil is protected by federal law.  In other words, 
federal law gives the railroad the right to bring into Benicia whatever can be loaded on a train.  It 
is ludicrous to argue that federal preemption of rail regulation gives Valero the right to ship 
unlimited amounts of crude oil into Benicia simply because it comes by rail.   

This is not only wrong as a matter of the law but so logically flawed that it leads to the absurd 
conclusion that the city cannot impose any mitigating conditions on the project (including even 
the alternative of refusing to permit the Project) because Valero’s Project is completely immune 
from oversight under the federal preemption of regulation enjoyed by the railroad.  The Project 
being reviewed is Valero’s Project, not a railroad’s.  Valero seeks the permit, not the railroad.

Valero also persists with the fiction that noise and traffic impacts will be mitigated by the same 
promises regarding railroad operation that Valero was forced to admit it cannot enforce.  The 
City’s discussion of the RDEIR’s Project Alternative #2 (which would include mitigation by 
nighttime deliveries) accepts without question the unsupported presumption on the basis of 
“prior experience” that Valero can require the railroad to deliver train cars during nighttime 
hours. Nonsense. 

According to the City’s analysis, Project Alternative #1 would also immediately mitigate the 
“worst impacts” of the project by reducing the daily deliveries of toxic crude oil by half.  Both 
the DEIR and the RDEIR make it clear that the railroad is willing and able to deliver trains of 50 
cars, rather than 100 cars, on a daily basis.  Assuming that is true, the 50-car train alternative 
would satisfy most of objectives of the Project while greatly reducing its dangerous aspects.  
However the alternative is barely discussed by the City because it accepted Valero’s fiction that 
the refinery is part of a railroad.

Once again, the City’s analysis of alternatives accepts Valero’s distorted view of the law and 
concludes that Benicia is legally prohibited from requiring Valero to reduce the number of tank 
cars it orders. According to the RDEIR any condition that would reduce the number of tank cars 
the railroad could deliver would be an “improper limitation on the railroad”. The flaw in this 
logic is obvious.  Valero is the applicant, not the railroad. 

Safety and health conditions imposed by the City upon Valero’s Project, such as permitting 
smaller trains, would not limit the railroad. The railroad’s operation would be untouched except 
for delivering fewer tank cars to the refinery each day. Even so, the RDEIR concludes that 
"limiting the number of rail deliveries that Valero could accept, for example, would effectively 
reduce the number of train trips that Union Pacific may operate on its lines." However, the 
mitigating condition of delivering a single 50-car-train per day would be a limitation imposed on 
Valero, not the railroad. Valero controls how much toxic crude it orders to be shipped by the 
railroad; and the City can condition its approval of the project to impose limits on those 
deliveries in order to mitigate threats to the health and safety of Benicia’s residents.  The City 
could refuse to permit the entire Project for the same reasons. 
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The faulty logic that the City can impose no mitigation indirectly affecting the railroad leads to 
the absurd conclusion that there can be no limitation on the number of train cars brought to the 
refinery.  The same logic would require the City to allow deliveries of 400 tank cars per day, 
based only upon the fantasy that federal preemption gives the railroad the absolute right to 
deliver any amount of toxic materials by rail completely free of local regulation.  It does not take 
a law degree to see that this conclusion cannot be correct. 

Valero thus continues to rely on its relationship with the railroad to avoid mitigation of the most 
dangerous aspects of its Project.  Valero acts as though the railroad is the one applying for the 
Project permit (see Appendix H pages H-3 to H-14). And, not surprisingly, the railroad’s 
comment in support of Valero’s Project participates in the masquerade.  The railroad’s attorney 
cites only cases carefully chosen from among those where railroads themselves – and not 
customers such as Valero --were directly subjected to regulation.  The railroad’s support of 
Valero does not list a single case where the impact of the customer’s project was directly at 
issue. There they go again: the project is Valero’s; and Valero is not a railroad 

Accordingly, the cases cited by Valero/UPRR (and apparently not carefully read by the City) 
demand close examination. The facts in these cases are not analogous to the facts present by this 
Project.  The decisions in those cases do not prevent the City from requiring mitigation of health 
and safety impacts caused by the Project. 

All of the authorities cited in the letters from the attorneys for Valero and Union Pacific involved 
attempt to directly regulate railroads. See, for example, the common law, negligence, tort, 
nuisance and “pre-clearance” cases and the federal Surface Transportation Board (“STB”) 
decisions cited by Valero's attorneys in Appendix H.  In those cases the railroads were named 
parties in the lawsuits; and the issues involved efforts to directly regulate rail operations.  None 
of those authorities involved the sort of reasonable mitigation discussed here: where a customer
of a railroad is required to meet conditions imposed upon the processing of toxic materials in a 
densely populated residential area.  

For examples of citation involving railroads and not their customers see:  

Norfolk Southern Railway v. City of Alexandria, 608 F. 3d 150 (4th circuit 2010) [where 
the city could not regulate deliveries to an ethanol facility owned and operated by the 
railway];  
Friends of the Eel River v. North Coast Railroad authority, 230 Cal App.4th 85 (2014) 
[where the railroad was upgrading its own tracks]; 
City of Encinitas v. North San Diego County Transit Development Board (2002) 
WL34681621 [where the city attempted to require the railway to build a new track]; 
Green Mountain Railroad Corp v. Vermont 404 F. 3rd 638, 643 (2nd Cir. 2005) [where 
the railroad wanted to build a transloading facility on its own property];
City of Auburn v. U.S. Government 154 F. 3rd 1025, 1031 (9th Circuit 1998) [where the 
railroad wanted to reopen an unused rail line it owned];
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The point is that all these cases involved efforts to directly regulate the actual operation or 
construction of rail lines. This important distinction of the identity of the entity being regulated is 
directly discussed in the leading California appellate opinion published last year.   

In the case of Town of Atherton v. California High-Speed Rail Authority (228 Cal App. 4th 314,
July 24, 2014) the California Attorney General conceded, and the Court of Appeal agreed, that 
state or local regulation of matters directly regulated by the STB, such as "construction, 
operation, and abandonment of rail lines, etc." were not subject to CEQA. 3

However, the Town of Atherton opinion reiterated that state and local agencies do have authority 
over activities indirectly involving railroads.  The Court of Appeal stated: “Case law 
demonstrates that the ICCTA does not preempt all state and local regulations” and “the circuits 
appear generally, for example, to find preemption of environmental regulations, or similar 
exercises of police powers relating to public health or safety, only when the state regulations are 
either discriminatory or unduly burdensome.” (citing Fayus Enters. v. BNSF Ry. (D.C.Cir.2010) 
602 F.3d 444, 451).  

The Town of Atherton opinion also stated “It therefore appears that states and towns may 
exercise traditional police powers over the development of railroad property, at least to the extent 
that the regulations protect public health and safety, are settled and defined, can be obeyed with 
reasonable certainty, entail no extended or open-ended delays, and can be approved (or rejected) 
without the exercise of discretion on subjective questions. Electrical, plumbing and fire codes, 
direct environmental regulations enacted for the protection of the public health and safety, and 
other generally applicable, non-discriminatory regulations and permit requirements would seem 
to withstand preemption. [Citation.]” (citing Green Mountain R.R. Corp. v. Vermont (2nd
Cir.2005) 404 F.3d 638, 643).  

The Court of Appeal concluded that to the extent that such regulations "…can be approved or 
rejected without the exercise of discretion on subjective questions… direct environmental 
regulations enacted for the protection of the public health and safety, and other generally 
applicable, non-discriminatory regulations and permit requirements would seem to withstand 
preemption”.  (The foregoing quotations are from Town of Atherton, supra, 228 Cal App. 4th 314,
at page 331; emphasis added). 

The Court of Appeal also rejected the argument made here by Valero and distinguished the 
potential, indirect, economic impact upon the railroad by pointing to the identity of the permit 
applicant:  “We need not, however, wade further into these weeds. Assuming without deciding 
that the ICCTA preempts CEQA as to the HST [high-speed train], at least one exception to 
preemption applies here. The applicability stems from the nature of the project at issue here. We 
are not faced with a private railroad company seeking to construct a rail line without having to 
comply with state regulations. Rather, it is the state that is constructing the rail line, financed by 

                                                           

 3 The City’s analysis of the application of CEQA in Appendix G correctly rejected Valero's argument that the ICCTA 
preempts even the disclosure of rail impacts under CEQA.  This was a correct interpretation of the law.  
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bonds which were approved by the state's electorate...” (Town of Atherton, supra at page 334 
emphasis added). 

This Project is not an effort to directly regulate UPRR’s operations during the transportation of 
commodities:   

There is no suggestion that the City might attempt to regulate the manner in which UPRR 
builds or maintains tracks along its right-of-way;  
The purpose of the Project is not the construction of UPRR rail but rather the 
construction of the refinery’s crude ‘off loading’ rack;
The crude oil ‘off loading’ rack is owned by Valero and Project construction will be built 
by Valero entirely on Valero’ property;
Absent the ‘off loading’ rack, and the construction by Valero of two additional new rail 
spurs on Refinery property for assembling arriving and departing trains, no rail 
adjustment would be needed; and neither the DEIR nor the RDEIR proposes any 
requirement directed at railroad’s right-of-way or operations; 
Indeed, if the Project was a railroad project (which it is not), and the applicant was a 
railroad, the project would be subject to the National Environmental Policy Act (NEPA) 
– the federal equivalent to CEQA.  Clearly, the Project is not subject to federal 
environmental review and NEPA has not been invoked.  

The conclusion is clear: the city of Benicia can impose "direct environmental regulations enacted 
for the protection of the public health and safety," and other "non-discriminatory," conditions 
(such as noise abatement and traffic regulations) even though such limitations may have the 
indirect effect of reducing the number of trains that the railroad can deliver to a customer.  

The City can deny Valero’s application for a permit outright or it can impose conditions on 
Valero’s permit to limit the number of tank cars Valero can process in a single day.  The City 
should do so in order to preserve the safety and environment of the city without imposing any 
direct limitation or "pre-clearance" requirement on the railroad. Any impact on the railroad is 
indirect. If Valero orders fewer tank cars (or no tank cars) to be delivered because of safety and 
health conditions imposed by the City, the railroad may deliver fewer tank cars, but it will not 
because the City has placed any limitation on the railroad itself.   

Accordingly, the City’s analysis was utterly wrong because of its characterization of the nature 
of the Project.  The City incorrectly assumed that Valero stands in the shoes of a railroad when it 
comes to preemption by federal authority. Not so.  

The City’s analysis ignores the legal authorities that have concluded that regulation of 
transloading facilities, owned and operated by private parties, have only a remote and incidental 
effect on rail operations. (See, Florida East Coast Railway Co. V. City of West Palm Beach, 266
F. 3rd 1324, 1339 (11th Cir. 2001); Cities of Auburn and Kent, Petition for Declaratory Order, 
Burlington N.R.R.Co. 2 STB 330 (1997).  

Indeed, the City also fails to acknowledge that in certain circumstances, local agencies can 
enforce environmental laws (such as water quality regulations) against railroads directly where 
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they discharge earth and waste from construction projects into water bodies. See, United States v. 
Saint Mary's Railway, 989 F. Supp. 2nd 1357 (S.D. GA. 2013).  

The City also misreads or ignores the leading California Court of Appeal opinion in Town of 
Atherton.  There was no private party ordering toxic materials delivered by rail in that case; and 
CEQA was applied differently in that case because the State of California is building a railroad. 
The Town of Atherton reasoning supports "direct environmental regulations enacted for the 
protection of the public health and safety," and other "non-discriminatory," conditions (such as 
noise abatement and traffic regulations) even though such limitations may have indirect effects 
on a railroad.   

There is no uncertainty in the law that might excuse the City’s incorrect legal analysis and timid 
response to the acknowledged threats posed by Valero’s Project to the health and safety of 
Benicia’s residents.  Federal preemption does not apply to Valero’s project. To protect the health 
and safety of Benicia’s citizens, the law permits the imposition of mitigating conditions on 
Valero’s Project, including limitations on the daily amount of toxic crude oil that Valero can 
process, without impinging on the railroad's operations.  Indeed the law permits Benicia to reject 
Valero’s application entirely. The City’s duty to protect its citizens and neighbors requires 
nothing less. 

2.3. Logic and Common Sense Approach 

Legal precedence aside, the application of logic and common sense may be applied to the issue 
of the authority of the City to mitigate.  It may be ‘legally infeasible’ to mitigate a significant 
environmental impact by imposing a restriction directly on UPRR operations (e.g., restrict rail 
speed, length of trains, etc.) or any railroad’s operations but it is not ‘legally infeasible’ to 
mitigate a significant environmental impact by imposing a restriction directly upon the Applicant 
(Valero) and the Project where the Applicant has control.  It is absolutely within the authority of 
the Lead Agency (in addition to a No Project Alternative) to limit the amount of crude processed 
(ordered from the applicable vendor) that will be transported via rail (the maximum number of 
tank cars containing oil to be processed at the Refinery) to the Refinery.  It is flawed logic and 
backward reasoning to imply that a railroad solely dictates and determines the quantities or type 
of commodities its customers order or process in a customer’s business operations.  In fact, it is 
the customer’s business which dictates the need for transportation of products, via rail or any 
other mode. 

This trend of the law is clear: federal preemption does not apply to Valero’s Project; and for 
sound safety and environmental reasons, the City can impose mitigating conditions on Valero’s 
Project including, but not limited to, imposing limitations on the daily amount of toxic crude oil 
that may be delivered to Benicia, without impinging on the railroad's operations.  Additionally, 
the City also has the right to deny the Project in the entirety without impinging on the railroad’s 
operations.  This alternative, the No Project Alternative, can’t impinge on railroad operations 
because the Applicant will have no relationship, contractual or otherwise with any railroad for 
the conveyance of any crude slated for the proposed Project.  If the Project is not permitted (for 
any reason), there is no ability or mechanism to interfere with any rail operations. To put it in 
other words, the No Project Alternative does not interfere with rail operations because no 
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commodity is subject to rail transportation and alternatively any Project alternative that reduces 
or otherwise sets the Applicant’s order at any specific level of crude does not interfere with rail 
operations because the railroad is still is free to operate the transport of the materials in 
compliance with the regulations imposed upon it.  

For purposes of illustration, assume a canning facility requests a permit to build additional 
manufacturing facilities for the purpose of increasing the production of its tomato canning 
business.  If approved by the applicable city, the permit would include an additional four (4) ton 
daily capacity of product to be processed and such product would be transported by rail. Post 
CEQA review the city determined that mitigation was necessitated to address a significant 
impact and such mitigation resulted in limiting the processing capacity to an additional two (2) 
tons daily.  Therefore the canning facility’s subsequent contract with the railroad was tailored for 
the rail transport of tomatoes not to exceed the manufacturing capability of two (2) tons daily. 
The consequences of the decision may impact the railroad’s potential (not entitlement) to 
increased revenues but it is proper and not subject to preemption. The mitigation’s only effect on 
the mode of transport is the quantity of product shipped and does not impinge on the railroad’s 
ability to perform its operations – operations in place during the transport of the tomatoes.  The 
applicable railroad will not tell the manufacturer that it needs four (4) tons of tomatoes to process 
daily and therefore should order that amount or risk being in violation of the ICCTA rule 
prohibiting managing rail transportation.  Rail transportation is driven by the needs of its 
customers, not vice versa.  It is also reasonable that the same manufacturer may have determined 
during or post CEQA review that it preferred transport via truck and this too would not have 
been preempted by ICCTA.  The choice of preferred mode of transport is retained by the 
manufacturer (subject to the city’s approval of the permit).

The railroad does not manage or dictate the needs of the manufacturer nor the contractual 
arrangements between a vendor and purchaser.  The railroad has no ability or responsibility to 
determine a company’s business needs for product by type or quantity.  By extension, UPRR 
does not have the right to dictate to the Refinery the types and amounts of crude it may process 
and ultimately order.  UPRR may only transport the quantities “in-play’ in compliance with 
certain federal and other regulations while the cargo is in its jurisdiction if and when it is 
contracted to do so.  Valero is not compelled to utilize the railroad for transportation and has 
other modes of transport to utilize.  It is an egregious error to allow UPRR or any railroad to act 
as determiner of economic priorities and preferences of any North American businesses.  UPRR 
is in the rail transportation business and no other.  

Additionally, if you extrapolate the City’s position that the City may not mitigate because 
monetary denial equates to interference with rail operations, than the City must also conclude 
that it may not deny the Project’s full, ‘as-is’ approval due to the monetary impact to the railroad.  
However, the City has failed to identify the No Project Alternative as ‘legally infeasible’ thereby 
creating another error in the RDEIR of, at minimum, an inconsistency in its own analysis. BSHC 
reiterates that potential economic gain and/or loss to a railroad is not a determiner in this RDEIR.  
Denial or reduction in any form and the secondary consequence of monetary impacts to a 
railroad does not interfere with rail operations.  Railroads are not entitled to the benefit of the 
transportation of any commodity if such commodity is first not lawfully permitted.  The City has 
every right to deny or impose mitigations on the Project.  Potential monetary loss or gain to the 
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railroad is not an interference with its operations any more than Valero’s choice of transporting 
crude via pipeline or shipping (and such potential loss of money to the railroad due to use of an 
alternate mode of transportation) is not an interference with railroad operations.   

2.4. Summary 

While the opinions espoused by UPRR and Valero are concerning, the opinion that is most 
problematic to the RDEIR is the City’s.  The City’s opinion that ICCTA preempts the City’s 
authority to mitigate impacts from a railroad’s operations, as the City defines ‘operations’ is in 
error.  This error permeates throughout the RDEIR including, but not limited to, the 
characterization of the Project Alternatives and restraints on mitigation. The City’s adoption of 
its opinion to the exclusion of all other possible outcomes on the issue, results in a RDEIR which 
ignores disclosures and mitigations and delivers a truncated analysis of the Project. This error 
creates a fatal flaw under CEQA and this RDEIR should again be revised.  Absent a revision of 
this RDEIR, the City’s decision makers may be unduly compelled to accept the opinion of its 
counsel “as-is’ and be prohibited from imposing lawful mitigations or making decisions 
regarding the RDEIR and the Project generally. This is an egregious outcome for the City and 
the viability of the RDEIR under CEQA. 

Valero is the Applicant, not the railroad. 

The Project, which is general construction and construction of an ‘off loading’ rack, is on 
Valero property and is subject to CEQA.  

The Project is not a UPRR construction project on UPPR property and is not subject to NEPA. 

The Project (permit) is under the jurisdiction of the City in the entirety. 

Valero determines (subject to the permit) the types and quantities of crude for processing and 
the method of delivery (mode of transportation), not the railroad.  This decision lies with Valero 
and is within Valero’s control.

Merely because Valero has the means of constructing a ‘off loading’ rack to accept up to 100 
car load of crude daily, does not mean that any railroad has an immediate entitlement to transport 
up to 100 car loads (or any number of carloads) of crude daily for Valero. 

Preemption does not extend to the Project as long as any mitigation does not countermand or 
modify the railroads ability to operate in compliance with its regulation AFTER it enters into a 
lawful contract for such transportation.  The preemption does not exist nor extend to a need not 
realized. The commodity may only be lawfully transported if first permitted.  Absent a permit, a
lawful contract for the transportation of crudes may not be raised. 

A railroad may only transport a commodity at the request of a particular business.  While a 
railroad may have the ability to transport a commodity, that ability does not equate to the right of 
the railroad to transport such commodity absent a business’ lawful request.

To the extent Valero does not request (for any reason) the transportation by rail of any 
commodity, the railroad is not entitled to such transport arrangement and its operations are not 
unlawfully impacted. 

Any adopted mitigations under the control of Valero are mitigations on Valero, not the 
railroad.   
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 If the City denies the permit (the No Project Alternative), rail operations under federal
jurisdiction are not impacted since the absence of the need for rail transportation does not 
interfere with rail operations not in play. 

 If the City mitigates the quantity of crudes permissible for ‘off loading’ by Valero, rail 
operations under federal jurisdiction are not impacted since any rail operations in play will be 
managed by the railroad pursuant to applicable federal and other regulations. 

The City’s over reliance on its opinion, creates a RDEIR deficit in adequate disclosures of 
impacts (direct and indirect), scope of Project alternatives available, and generally taints 
the RDEIR in support of such opinion thereby ignoring a review that should be inclusive of 
discussions and disclosures of legitimate alternate positions. 

End Section 2 
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SECTION 3: RDEIR FUNDAMENTAL FLAWS: DECEPTIONS, 
OMISSIONS AND FAILURES TO DISCLOSE AND ADDRESS KEY 
FACTORS AND ISSUES PERTAINING TO PROJECT OBJECTIVES, 
PROJECT ALTERNATIVES AND REFINERY PROCESSING 
OPERATIONS 

3.1 OVERVIEW: INHERENT FLAWS OF PROJECT OBJECTIVES AND

ALTERNATIVES 

CEQA requires that a project description contain objectives that are clearly written and include 

the underlying fundamental purposes of the project (Guidelines § 15124(b)).  To the extent the 

objectives do not meet these requirements, are unclear and do not disclose the fundamental 

purpose of the project, the ensuing alternatives will be fundamentally flawed. 

OBJECTIVES OVERVIEW 

THE FIVE (5) PROJECT OBJECTIVES RESTATED IN THE RDEIR
4
 ARE INHERENTLY AND FATALLY 

FLAWED BECAUSE THEY DO NOT REVEAL NOR ADDRESS THE TRUE FUNDAMENTAL PURPOSE OF 

THE PROJECT.

As narrowly defined in the RDEIR, the Project Objectives support a “crude-by-rail” Project 
wherein the purpose is limited to the exclusive access of North American sourced crude oil by 
rail.  However, this narrow interpretation obscures the true fundamental purpose which is to 
obtain available crude oil from U.S. domestic, Canadian and other sources for transportation, by
any means, to the Refinery. The narrow interpretation limits the disclosure and discussion of 
other feasible ‘non-rail’ delivery options, obscuring the fact that any low grade, price-
advantaged, domestic or foreign-sourced crude that would fit the Refinery’s processing 
requirements could be accessed by the Refinery by other means of transportation.  Absent the 
objectives’ full disclosure of the true fundamental purposes of the Project – obtain price 
advantage crude oil – other available modes of transporting price advantaged crude oil to the 
Refinery are ignored.  

                                                           
4 RDEIR Section 2.1.2 entitled ‘DEIR ES-2, Project Objectives’, pp. 2-2 to 2-3. 
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Valero’s primary purpose is reflected in the key objective identified in the Valero Improvement 
Project (“VIP”),5 which is to exercise the ability to access low grade price-advantaged crude oil, 
including, but not limited to, North American-sourced oil.  This means that Valero would seek to 
have those crudes delivered to the Refinery by whatever modes of transport are available at a 
favorable price.
 
Valero could conceivably receive deliveries of North America-sourced oil from ships, marine 
vessels, barges, pipeline and rail, in any combination thereof. This reasonably foreseeable 
probability must be discussed in the RDEIR.  In fact, Valero management has verbally revealed 
that the Refinery has already received deliveries of Bakken oil “by barge” and that they have 
processed Bakken and “proved” it safe. [Statements made at public hearings on the DEIR and at the 

workshop on the Project held by Valero in 2014]. If this is indeed the case, the RDEIR fails to 
identify such barge deliveries and avoids revealing their source, the quantities of Bakken 
acquired by barge, as well as the total volume of crude a barge can hold at one time.

By not disclosing and reasonably addressing alternative delivery means, the stated Project 
Objectives deceptively suggest that the Refinery considers rail transport the only means of 
accessing North American sourced oil, and also, that the Refinery would be solely relying on rail 
alone to exclusively acquire domestic and/or Canadian oil. If indeed this is the case, the RDEIR 
must substantiate that commitment to rail and provide findings representing the basis of such a 
choice. 
 
The goal for the Valero Benicia Refinery is suggested in comments made by Valero Corp. 
spokesman, Bill Day, as reported in the San Antonio Business Journal6:
 

“San Antonio-based Valero Energy Corp. is expected to have its fifth refinery capable of 
processing nothing but North American crude by the end of the year. . . He [Bill Day] also noted 
that a proposed rail terminal at the company’s Benicia refinery in California would enable Valero 
to offset foreign crude brought in by ship with North American crude brought in by rail.” 

Neither the RDEIR nor DEIR defines the Project’s duration or “life span”.  By such lack of 
disclosure the RDEIR disguises the “flexibility” built into the Project: there is no guarantee that 
ship deliveries of crude oil would be supplanted at the level described by the Project Description 
into an indefinite future. On the contrary: in the near future, Valero could opt to have North 
American-sourced crude delivered by ship from the Port of Vancouver, WA, which would mean 

                                                           
5 VIP Project Objective 1, 2002 VIP DEIR: “Provide ability to process lower grades of raw materials.” 
[SCH#2002042122: VIP DEIR, Section 3.2.1 Project Objectives, p. 3-3]. 
6 Sergio Chapa, “Valero will soon have fifth refinery processing 100 percent North American Crude” Eagle Ford 
Shale Insight (blog), San Antonio Business Journal, Sep 10, 2015, 
http://www.bizjournals.com/sanantonio/blog/eagle-ford-shale-insight/2015/09/valero-refineries-processing-
north-american-crude.html. 
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that the RDEIR’s claims for significant GHG reductions would no longer hold.  Additionally, 
absent a defined Project duration, we must assume the Project’s duration is in perpetuity.  This 
means that the RDEIR should address the reasonable and feasible possibility that, at any time in 
the indefinite future, under anticipated federal legislation, the Refinery could potentially export 
to foreign buyers crude oil acquired from domestic and Canadian sources. The export option 
needs to be discussed as a potential outcome of the Project over the long term and evaluated for 
its potential environmental impacts.   

As the RDEIR admits, the longer the duration of rail transport of crude oil to the Refinery, the 
probability increases of rail accidents occurring that may cause harm to people, places and 
sensitive environments. Over time, the threat of risk increases, especially if Project rail 
operations are affected by changing environmental conditions ascribed to climate effects, such as 
predicted by the state’s Bay Conservation and Development Commission (“BCDC”). 

BCDC's map of the Benicia shoreline, which includes the industrial park/marsh area and 100 
year flood zone, is not included in the RDEIR or DEIR, yet the map shows predicted effects of 
sea level rise by mid-century, thus within a 25 year lifespan of the Project. The so-called “one 
hundred year” flood conditions on the River and Strait could occur more frequently, with 
maximum tides and rainfall potentially affecting not only rail operations and train safety, but 
maintenance of mainline tracks and spurs. An example locally would be extreme flooding events 
in low-lying marsh areas and in the Benicia Industrial Park during winter months with high tides 
on the Carquinez Strait coupled with torrential rains. UPRR tracks could be submerged with 
damage to track bedding and rail alignments. 

Where the international price of a barrel of oil is predicted to remain at relative “lows” ranging 
up from $45 per barrel, foreign and North American-sourced oils become price-competitive.  
Therefore, the cost of delivery will likely become a key economic consideration determining the 
source of crude purchases.  These economic variables expand the range of possibilities and 
alternatives that must be considered in order for the public and decision makers to understand, by 
contrast, what has been disguised and limited by the RDEIR’s stated Project Objectives.  

The RDEIR’s inflates the significance of the claim that the Project would provide significant 
GHG reductions owing to the elimination of ship trips. The RDEIR avoids stating whether those 
estimated GHG reductions that are claimed to result from up to 82% fewer ship deliveries would 
continue into the indefinite future. However, Project’s GHG reductions are “guestimates” at best, 
dependent on assumptions based on dubiously averaged longer distances traveled by ships, such 
as to Latin America, compared to shorter distances of domestic mainline rail routes that could 
serve the Project.  
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Calculations of GHG reductions are a moving target: reductions cannot be considered real and 
permanent environmental benefits of the Project since North American-sourced oil could become 
accessible by big or small marine vessels that may travel far shorter distances from West Coast
ports or by barge from even closer inland ports, such as the Port of Stockton. [See further 

discussion below in Project Alternatives] These options render any claim for current estimates for 
rail’s “GHG advantage” questionable and unsupportable.  
The RDEIR admits there would be “significant and unavoidable” impacts ‘uprail’. [see CEQA 
topics addressing Air Quality, Biological Resources, GHG emissions, and Hazards & Hazardous 

Materials] Certainly the RDEIR’s claim for a GHG reduction benefit cannot outweigh all other 
foreseeable, adverse, ‘significant and unavoidable’ impacts that would result from the transport 
of crude oil by rail from inception (California border and beyond) to the Refinery. [For a detailed 

examination of such impacts, see Riverkeeper article sited below]7

At Benicia planning commission hearings in 2014 and 2015 regarding the DEIR/RDEIR, Valero 
representatives championed their support for the Project by offering the opinion that accessing 
and processing domestic oil would “help get us off dependence on foreign oil.” [paraphrase].
This assertion contradicts one of Valero’s Project goals, namely, to access Canadian (foreign) 
crude. Thus the statement serves Valero’s political agenda, but it is a false characterization of the 
Project and has nothing to do with CEQA evaluations of the Project’s sum of extraordinary risks 
and environmental costs directly associated to rail delivery and indirectly to processing of 
Project-accessed oil.  

The deceptions in the RDEIR continue.  Through dissembling and misdirection, the RDEIR fails 
to identify the primary purpose of the Project which is Valero’s desire to obtain “flexibility” for 
Refinery operations, which is the over-arching goal inherent in the Valero Improvement Project.
[VIP DEIR, FCCU Feedstock Flexibility, p. 3-28] By disguising the Project’s true purpose, the 
public’s and City decision makers’ ability to fully examine the Project and its environmental 
impacts is seriously hindered. A “narrowed goal” equates to a “narrowed CEQA examination”.  
A “narrowed” Project Objective(s) results in the imposition of artificial limitations on Project 
Alternatives, the breadth and scope of the analysis, identification of impacts, and all findings.   
By limiting the Project to the import and processing of unconventional, carbon-intense, domestic 
and Canadian oils obtained via transport by rail, the RDEIR fails to identify and evaluate the full 
range of options that would and must be explored when the primary purpose of the Project is 
examined – “to obtain maximum flexibility for the Refinery”. The concept of “flexibility” 
extends not only to the types and sources of crudes but to the multiple modes of available 
transportation options and the movement of such crudes after the initial delivery (processed or 
unprocessed).  

                                                           
7 Riverkeeper, “Crude Oil Transportation: A Timeline of Failure”, Riverkeeper, Inc. website, 
http://www.riverkeeper.org/campaigns/river-ecology/crude-oil-transport/crude-oil-transportation-a-timeline-of-
failure/, accessed October 15, 2015. 
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For example, the Applicant’s desire to enhance Refinery’s operational “flexibility” could include 
a unstated, future goal to export domestic crudes.  Congress is currently considering lifting the
ban on the export of US-sourced crude oil.  The lifting of such a ban would obviously enhance 
the profit-making aims of US refineries and oil suppliers and introduce increased “flexibility” in 
refineries’ operations. Not surprisingly, the Project is framed in such a way that it would not
prohibit nor foreclose on the this option - to export accessed domestic crudes - despite Valero’s 
claim that supplying the Refinery with domestic-sourced feedstocks would serve to reduce 
dependence on foreign oil. The RDEIR must address this foreseeable possibility and Valero’s 
capacity to export North American-sourced oil. This omitted topic is crucial to understanding the 
unstated full potential scope of the Project and its impacts over the Project’s life-span.

The RDEIR concludes that the longer the duration of rail transport of crude oil to the Refinery, 
the higher the probability of the occurrence of rail accidents (an increase of accidents that cause 
harm to people, places and sensitive environments). What the RDEIR does not address is the 
long-term effects of climate changes (e.g. drought conditions which will exacerbate wildfire and 
flooding events) and the cumulative impacts associated with such climate changes in relationship 
to rail accidents over time.  For example, flooding in low-lying areas where UPRR tracks run 
may result in increased derailments/accidents.  Additionally, rail accidents which trigger a fire 
may result increased fire damage due to the flammability of the land caused by the drought.  The
RDEIR failure to specifically address the Project’s lifespan contributes to its failure to examine 
long term and cumulative impacts.   

The RDEIR does not characterize the maximum flexibility Valero intends to achieve for 
accessing North American-sourced crude oil. The effect of this omission and lack of disclosure 
disguises the fact that at any time in the near future rail deliveries could be displaced, and Valero 
could increase ship deliveries that would defeat the one assumed environmental “benefit” of the
Project, the reduction of GHG emissions from marine diesel engines. There is no guarantee that 
ship deliveries of crude oil would be supplanted at the level described by the Project Description 
into an indefinite future. On the contrary, if, for example, Valero opts to have North American-
sourced crude delivered by ship from west coast ports, the RDEIR’s claims for significant GHG 
reductions would no longer hold.  

The RDEIR and Valero pose crude-by-rail’s alleged ‘environmental benefits’ of reduced GHG
emissions and reduced dependence on foreign oil. But these ‘benefits’ are red herrings – false 
claims that are not supported by evidence. The document’s claims for GHG reductions relevant 
to global warming must be evaluated and weighed against Valero’s request for procurement and 
processing of the most carbon-intensive crudes in the world: the crudes’ contribution to global 
warming includes their extraordinary energy and water-consuming extraction methods, intensive 
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processing requirements for energy and resources (hydrogen) and the resultant additional 
increases in GHG processing-related emissions.  

Owing to misguided opinions on the scope and breadth of Preemption, the RDEIR omits 
identification and discussion of numerous “significant and avoidable” impacts. Thus, and 
by default, the RDEIR improperly characterizes the Project as a railroad project of UPRR 
– a Project that reaches far beyond the Refinery to the Midwest, Northwest and Canada. 
As such, the proposed Project benefits UPRR’s and Valero’s corporate revenues, provides 
Valero with “flexibility’ but subjects the public and the environment to consequences not 
examined in the documentation.   

ALTERNATIVES OVERVIEW

THE INHERENT FLAWS THAT AFFECT PROJECT OBJECTIVES SIMILARLY RENDER THE RDEIR’S 

PROPOSED PROJECT ALTERNATIVES8 SERIOUSLY FLAWED, DEFICIENT AND DECEPTIVE.  

Due to the narrowed nature of the Project Objectives, the RDEIR does not propose Project 
Alternatives that analyze alternative modes of transport (e.g. by ship, marine vessel, barge, 
pipeline or any combination thereof) which could feasibly meet Valero’s primary goal of 
flexibility and be more protective of human life, wildlife and the environment.

For example: A Project Alternative should be developed around feasible delivery options by ship 
or marine vessel that may be available from West Coast port terminals as well as inland port 
terminals, such as the Port of Stockton CA. Alternatives should include discussion of combining 
delivery options, such as marine vessel and pipeline.

At the time the Valero CBR Project application was submitted to the City of Benicia in 
December 2012, plans were being developed for a rail terminal to be built at the Port of 
Vancouver, Washington9 (at the mouth of the Columbia River just north of Portland Oregon). 
The existence of the Washington project has long been known by the public and industry 
(refineries, railroads, etc.) has been in the making for a considerable time and, therefore, should 
have been identified and discussed in the RDEIR. Additionally, it should have been proposed as 

                                                           
8 RDEIR 2.1.5,  DEIR ES-5, Alternatives, pp. 2-8 to 2-9 
 
9 Todd Coleman, “Coleman: Partnerships, community input shape port’s Terminal 1 project,” The Columbian, 27 
Sept. 2015, The Columbian website, http://www.columbian.com/news/2015/sep/27/coleman-partnerships-
community-input-shape-ports-terminal-1-project/ 
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a Project Alternative. The Port’s “Terminal 1 Waterfront Project” is currently under 
environmental review. The purpose of that proposed new “US Rail” terminal to be served by 
BNSF railroad is to provide for rail delivery of domestic and Canadian oil to the port and the 
subsequent transfer to ships that would travel a short distance down the coast for deliveries to 
Bay Area and Southern California’s refineries. 

A further omission in the RDEIR is the possibility of various transfers, from ships to pipelines, 
for regular Project-related deliveries of crude to the Valero Benicia Refinery – deliveries that 
could involve other regionally-based, already existing or proposed oil terminals and other 
refineries’ and pipeline companies’ infrastructure.

Additionally, the analysis of the existing Project Alternatives in the RDEIR is irreparably flawed.   
By defaulting to the City of Benicia’s interpretation of Preemption, the RDEIR eliminates the 
Project Alternatives it so casually provides by arguing their “legal infeasibility,” despite 
whatever “preferences” are noted for them in RDEIR Table ES-1. Thus, defaulting to the City’s
opinion on Preemption, the RDEIR presumes that the City lacks any authority to enforce a 
Project Alternative it might choose as preferable to the Project “as is.” 

Despite obvious environmental benefits of the No Project Alternative, the RDEIR opines that the 
No Project Alternative could not reasonably be the Environmentally Superior Alternative 
because it would not reduce GHG. Based solely on one criterion (GHG), the RDEIR thereby 
leaps to citing the Project itself as the Environmentally Superior Alternative.  First, the analysis 
supporting the conclusion that rail produces less GHG is suspect.  But even if one accepts the 
flawed conclusion of the GHG analysis, the weighting of this one criterion as the most important 
criterion in that determination is logically deficit, misdirected, unscientific and unsubstantiated.  
Most importantly, it fatally taints the presentation and analysis of Project Alternatives in the 
RDEIR. 

This Section 3 will examine more specifically the inherent problems in the Project Objectives 
and how the Project Alternatives analyzed by the RDEIR are consequently flawed. Project-
related Refinery processing operations will be discussed with respect to flaws inherent in the 
Objectives. In the aggregate, the flaws challenge the veracity of the RDEIR and demonstrate the 
lack of any necessity for a “rail project” at all. 
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THE PROJECT OBJECTIVES 

3.2 PROJECT OBJECTIVE #1.

Project Objective 1 states:  “Allow for the delivery of up to 70,000 barrels per day of North 
American-sourced crude oil by rail.” 10

Drop the last two words – “by rail” – and the real goal, which Objective 1 does not state, is made 
clear: to acquire North American-sourced crude oil. The deception has profound implications for 
claims made throughout the DEIR and RDEIR, and thus calls into question the validity of the 
entire environmental review. 

Rail delivery is the means to an end and the mode of transport is secondary to Valero’s primary 
goal which is to acquire North American-sourced crude oil. Yet, the RDEIR presents rail 
delivery as though it were the primary Project Objective, as if rail were the only delivery option. 
This is not made explicit and is not discussed, and therefore, all that follows from the deception 
discredits the environmental analyses.  

Given the number and potential severity of adverse effects that would foreseeably result from rail 
delivery of crude oil, a very basic, unaddressed issue hangs over both DEIR and RDEIR Project 
Objectives and the Project Description: consideration and analyses of alternative, feasible means 
of delivery by ship, marine vessel, barge or pipeline (or a combination of those options).  
Available non-rail delivery options, now or in the future, would accommodate Valero’s unstated 
goal of acquiring North American-sourced crude oil, provide Valero with flexibility, and avoid 
the serious risks and “significant and unavoidable” impacts that the use of rail poses.  By way of 
example, the RDEIR [see Project Alternatives 3-(7)] fails to acknowledge and address the new rail 
terminal proposed at the Port of Vancouver, WA11 which would allow for the delivery of North 
American-sourced crude oils from the port’s terminal to the Refinery via marine vessel.  This 
information was available well before the RDEIR release. 

As discussed in BSHC’s Response to the DEIR, the VIP paved the way for the Refinery to 
import and process as much as 60% of low grade, heavy, sour (high sulfur) feedstock. [VIP DEIR 

3.4.2 Feedstock Changes, pp.3-20].  The DEIR further remarks that heavy sour crudes are “the least 
expensive.” [DEIR 3.3.1.1., pp. 3-8] This statement supports the profit-making aim of acquiring 

                                                           
10 RDEIR 2.1.2 DEIR ES-2, Project Objectives, p. 2-2 
11 Port of Vancouver USA, “Ribbon Cutting Celebrates new Port Of Vancouver USA Rail Entrance”, Port of 
Vancouver USA website, http://www.portvanusa.com/news-releases/port-of-vancouver-usa-cuts-ribbon-on-new-
rail-entrance/, Accessed August 13, 2015. 
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any number of price-advantaged low grade heavy sour crudes available around the world, 
including heavy, sulfur- and metals laden synthetic oils derived from Canada’s tar sands 
bitumen. However, given the current economic outlook for the trending low price of a barrel of 
oil, which is predicted to stay low for the indefinite future, there is no particular price advantage 
attached to acquiring North American-sourced oil. To maintain competitiveness, the Refinery 
can meet the basic goal of processing low cost, low quality crudes without immediate urgency or 
specific need to access Canadian or other domestic crudes by rail.  

Canada tar sands’ diluted bitumen, an unconventional, very heavy sour, toxic metals-laden 
synthetically manufactured crude oil, or for that matter, any other conventional heavy, sour low 
grade crude extracted from anywhere else in the world, would meet the Project’s primary goal, 
with the caveat that crudes considered for purchase and delivery would be selected in large part 
by economic factors presumably reflecting competitive price advantages. 

In addition to availability of a transport means for delivering crude to the Refinery, one of the 
key factors in determining a mode of transport must be the relative costs of that 
transport/delivery of the likely crudes to be purchased, e.g., the costs of rail versus any other 
means of accessing “lower grade” crude whether that crude comes from domestic or 
international sources.  The RDEIR’s Project Description explains the relative importance of 
“price” as a key factor in decision-making: 

“Refiners select particular crudes based on a number of factors, including the unique 
configuration of each refinery, the quality of the crude and the price of each crude, the 
market demand for specific products, the market price of specific products, and the 
specifications of the product to be produced.” [DEIR 3.3.1.1 Types of Crude Oil, pp. 3-8]

Presumably, the transportation costs of delivering Project-accessed domestic and Canadian oils
could be a key factor in Valero’s choice of rail. However, there is no discussion in the RDEIR or 
DEIR that makes explicit how the cost of rail delivery may compare to costs for other 
transportation means of delivery (barges, marine vessels or ships coming from inland ports or 
coastal ports). As a result, the public and decision makers must assume how the cost factor for 
transport has supported the determination that the Proposed Project would be a “rail project” 
exclusively over any other feasible, available transport options that would avoid the severe risks 
and impacts posed to communities and environs associated with rail delivery. 

Thus, by avoiding a full discussion of delivery alternatives, the RDEIR deceptively suggests that 
rail would be the only means of transport to acquire North American sourced oil into the 
indefinite future. This hides the fact that at any time in the near future, the Refinery could elect to 
receive deliveries of domestic or Canadian oil by ship or marine vessel as soon as those options 
are available, which could be much sooner than later.[see discussion on Washington Port] 
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Additionally, since there is no apparent reason for the Refinery to limit the selection of heavy 
sour crudes to those sourced in Canada (or US), any other cost-competitive heavy sour crude 
available from international sources may still be acquired by ship, as is the case currently and 
historically. 

The RDEIR’s apparent support for rail hinges on its speculative claim for a single environmental 
benefit - the GHG reductions achieved by eliminating diesel emissions from ships traveling long 
distances from either the Mideast or Latin America. However, the RDEIR’s calculations for 
GHG are based on limited evaluation of single sources of GHG and variable estimates of 
comparative distances traveled. The RDEIR admits that locomotive diesel emissions actually 
exceed ship engine-generated emissions calculated per mile. The only way the RDEIR can 
demonstrate significant reductions in GHG is to compare distances traveled by rail and ship, the 
latter producing comparatively more emissions because of the duration of trips and the greater 
distances ships are said to travel from international sources of crude.  However this comparison 
is suspect and noted in the RDEIR’s discussion of table 4.1-15 [Locomotive and Marine Vessel 

Emissions Factors Comparison for 1,000,000 Barrels Delivered Per 1,000 Miles Traveled] as follows: 

“As Table 4.1-15 shows, locomotives generate more emissions than marine vessels per mile, 
per 1,000,000 barrels of crude oil delivered each year, of ROG, NOx, CO, PM10, and PM2.5.
The reverse is true for SOX. Even with these emission factors, there is no way to estimate 
with any certainty the net effect of the Project on areas outside of California because the 
length of locomotive or marine vessel trips cannot be predicted with reasonable accuracy.” 
[RDEIR 2.6.2, DEIR Section 4.1.6, Uprail Impacts and Mitigation Measures, p. 2-36] 

The calculations may not be trusted because they fail to account for the annual number of ship 
trips traveled to each Latin American crude source. For example, Mexico, which represents a
shorter distance for ship trips, is not mentioned. The RDEIR does not reveal actual volumes or 
types of oil that ships transport to the Refinery from a particular source and at what frequency. 
GHG emissions are not included among those “emission factors” cited in Table 4.1-15, yet 
locomotive and ship diesel emissions obviously produce GHG emissions that impact global 
warming. Singling out GHG emissions from the discussion of “emissions factors” related to ship 
transport distances is not scientifically honest especially  considering the out-sized claim for the 
Project’s GHG reductions as an environmental benefit derived from eliminating 82% of ship 
deliveries.

With regard to diesel emissions’ effects on human health: there would be a potentially 
cumulative effect on public health of diesel emissions from locomotive engines passing through 
or near urban communities and residential areas. Contrarily, this could not be said of diesel 
emissions from ships’ engines, whether those ships travel through open ocean or 30 miles off-
shore. Local and regional air pollution resulting from train locomotives would impact human 
health where people live and work in the vicinity of mainline rail routes serving the Project. 
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In any case, although reducing Project-related GHG emissions for sake of climate protection is 
of paramount concern, the RDEIR does not discuss the potential additional GHG emissions that 
would be produced during the processing of Project-accessed unconventional Canadian or 
domestic oils. “Externalities” that must be accounted for include the carbon-intensive extraction 
methods that represent sky-high carbon footprints (fracking shale rock and strip mining tar sands, 
both consuming huge amounts of water and energy). The RDEIR fails to disclose the chemical 
makeup of those “low grade” Canadian and domestic-sourced oils and their carbon intensity 
totaled from extraction, transport and processing. 

3.3 PROJECT OBJECTIVE #2.

Project Objective 2 states: “Replace marine vessel delivery with rail delivery of up to 70,000 
barrels per day of crude oil.”12

Both Project Objectives 1 and 2 state the volume of oil to be delivered daily by rail. That volume 
is also very close to the feedstock capacity of the FCCU [VIP DEIR, 3.4.3.2., FCCU Feed 

Flexibility, pp.3-28]. That figure also represents one half of the amount of crude oil permitted to be 
processed at the Refinery daily, an amount not to exceed the annual average of 165,000 bpd, 
with maximum throughput allowed on any given day at 180,000 bpd.) [VIP DEIR, Proposed
Changes – Schedule. pp 3-27]. 

However, neither the RDEIR nor DEIR reveal the ACTUAL total amount of crude oil processed 
on average on any given day, e.g., a figure for current baseline production rate or “throughput,” 
calculated by averaging production rates achieved over the most recently reported three year 
period. This omission represents a major failure to disclose pertinent baseline information 
essential to the Project Description and hinders the public’s and decision makers’ ability to fairly 
judge the Project’s full scope with regard to the actual volume of crude the Project would import 
daily. In 2015, BAAQMD released statistics supplied by Applied Development Economics13 that
account for Bay Area refineries’ earnings profiles. These included figures for Bay Area 
Refineries’ current baseline production rates, “Effective Barrels of Crude Per Day.” The Valero 
Refinery is listed as having a production rate of 114,443 bpd – a throughput that is close to 30% 
below their permitted daily average level of 165,000 bpd.  

                                                           
12 RDEIR 2.1.2 DEIR ES-2, Project Objectives, p. 2-2 
13 Bay Area Air Quality Management District, “Socio-Economic Analysis of Proposed Regulation 12, Rule 15: 
Petroleum Refining Emissions Tracking And Regulation 12, Rule 16: Petroleum Refining Emissions Limits And Risk 
Thresholds”, Table 7, p.13, prepared by Applied Development Economics, released 9 Oct 2015, Bay Area Air 
Quality Management District website, http://www.baaqmd.gov/~/media/files/planning-and-research/rules-and-
regs/workshops/2015/100915/socioreport-pdf.pdf?la=en 

J2-5
cont.

J2-6

 

Page 25 of 55

 

The RDEIR’s omission of such production data is a serious flaw. Without providing current 
baseline throughput, the document’s claims for “no net emissions” resulting from processing 
Project-related carbon-intensive, unconventional crudes cannot be fairly evaluated. This subject
remains untouched by the RDEIR. 

Because the RDEIR does not reveal Valero’s current baseline throughput, it is impossible for the 
public and decision makers to ascertain if the 70,000 bpd called for by Project Objective 2 is
actually an extra supply, e.g. an excess daily volume delivered but not required for either daily 
production or for maintenance of backup reserve feedstock supply for given number of weeks or 
months (presumably, a constant volume stored in the case of crude supply disruption). Objective 
2 provides for “flexibility” in the volume of crude delivered, but the RDEIR does not 
characterize its purposes. Given BAAQMD’s figure for Valero’s throughput rate, the excess 
volume that the Project allows would be “up to 25,557 bpd.” 

With reference to crude storage capacity, only a single sentence in the RDEIR is devoted to this 
important topic: “two storage tanks” would be used to receive crude from the Project’s rail 
offloading terminal. There is no description of the tanks and/or their capacity.14 If more crude is 
imported on an annual basis than would be processed or needed to maintain a reserve supply, the 
RDEIR must discuss and explain (i) this possibility as it relates to crude storage capacity, and (ii) 
the necessity for the Project to import the quantities “up to 70,000 bpd” of domestic and/or 
Canadian sourced oil relative to the life of the Project into the future. The RDEIR does not 
disclose the volume capacity for varying sizes of ships and marine vessels that currently serve 
Refinery deliveries of crude oil hold. This is important in the event that “flexibility” is invoked
by Valero and rail deliveries of Project-related crudes are suspended and replaced with ship or 
marine vessel deliveries. If this happens, would such volumes brought by ship, on whatever 
regular basis, accommodate the Project-related crude storage tanks referenced?

3.4 PROJECT OBJECTIVE #3.

Project Objective 3 states: “mitigate Project-related impacts.”15

There is no serious discussion of mitigations in the RDEIR because the City has wrongfully 
accepted Valero’s and UPRR’s assumption of the scope and breadth of federal Preemption. This
controversy between what CEQA requires and what Preemption governs, affects not only the 
RDEIR’s analyses of impacts but also the RDEIR’s evaluation of Project Alternatives. This 

                                                           
14 The VIP DEIR states: “Valero proposes to install one or two additional floating roof crude tanks (with capacity of 
up to 900,000 barrels for one, or 650,000 barrels each for two) within the Crude Oil Field tankage area.” [VIP DEIR, 
3.4.3.15 Additional Crude Tankage, pp 3-51]. 
15 RDEIR 2.1.2 DEIR ES-2, Project Objectives, p. 2-3 

J2-6
cont.

J2-7

3.5-16



 

Page 26 of 55

 

controversy is mentioned in RDEIR section 2.1.7, DEIR ES-7, “Areas of Controversy and Issues 
to be Resolved” but offers no path to resolution. 

Project Objective 3 is, therefore, neutered, unable to be “met” since mitigations suggested are 
said to be “legally infeasible,” owing to lack of local enforcement authority. 

The City of Benicia does have authority to mitigate a foreseeable risk and/or impact associated 
directly or indirectly to on-site Project rail operations that would remain under the control of 
Valero on Valero’s private property. As such, the RDEIR needs to be fully revised to address 
mitigations available for the Project.  As such, the RDIER needs to be fully revised to address all 
areas of the document that were ignored due to the acceptance of the erroneous Preemption 
opinion.

For example, the RDEIR fails to provide a diagram and discuss the layout of the proposed two 
new rail spurs to be added to facilitate Project trains’ arrivals and departures. A feasible 
mitigation could be proposed that would require a different track layout – “looped” rail spurs 
rather than linear spurs, an option that could conceivably minimize risks during train movements 
and switching operations on Refinery property, especially in the case of arrival/departure delays 
or other operational problems on site.  This mitigation may be installed on Valero property (not 
on UPRR right-of-way). If creating “looped” side spurs is not possible because of space 
limitations, the RDEIR should discuss the problem as part of the analysis.  

The RDEIR assumes that there is no problem or potential impact associated with the location of 
the rail offloading terminal. On the contrary, the proposed site for the rail terminal, squeezed 
right adjacent to the Refinery’s eastern perimeter, is actually sandwiched between Sulphur 
Springs Creek and the tank farm for storing crude oil and other flammable products. The RDEIR 
does not discuss potential domino effects that could occur during a “worst case” event that could 
foreseeably arise owing to the proposed location of the rail terminal.  

Locating the rail offloading racks on Refinery property represents an INTENSIFICATION 
OF RISK TO THE REFINERY ITSELF, to the Benicia Industrial Park, the immediate 
environs, including roadways and vital infrastructure, and to the community at large from 
catastrophic rail accidents at the Refinery or in the Benicia Industrial Park involving 
“High Hazard Flammable Trains” carrying Bakken oil. “Worst Case” events are not 
characterized or evaluated. The consequences of such an event occurring at the rail 
terminal involving very large crude spills, fire, explosion and ignition of airborne 
flammable gases known as a BLEVE must be discussed.

The RDEIR cites the consequences of a 30,000 gallon spill of crude oil causing a 
Project-related pool fire on site at the Refinery to be significant, but 30,000 gallons 
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cannot serve as a benchmark for significance of risk and potential threat posed by a worst 
case event. Considering that on a daily basis, 70,000 barrels of crude oil would be 
delivered and this equates to approx. 2,940,000 gallons16, 30,000 gallons appears to be a 
de minimis volume for consideration.  Additionally, worst case events should not be 
limited to “spills”, since any number of other accidents/errors may result in more severe 
consequences to life and the environment.  Given the severity of an event such as an 
explosion, coupled with the Project’s proximity to other flammable materials whereby a 
BLEVE could occur (especially on or near the Refinery premises), a serious examination 
of a worst case scenario must include a scenario of ‘domino effects’.

The RDEIR is primarily silent regarding risks associated with the off-loading processes 
and operations on Refinery property.  This is a 7x24 operation subject to human error as 
well as equipment failures.  The proximity of this operation to other “flammable” sources 
(e.g. storage tanks, above ground pipelines) is not revealed.  Emissions from this 
equipment and operations as well as BLEVE, should be examined fully and disclosed.  
Additionally, records and studies available for similar operations (e.g. rate/type/frequency 
of equipment failure and/or human errors that result in accidents) should be made 
available. 

The probability of a catastrophic derailment occurring within Benicia city limits, in the 
industrial park or at the Refinery that could involve fiery explosions of Bakken oil as 
happened in the US and Canada since 2012 is dismissed as “low”.

Figure 4.7-8 “Worst Case Facility Thermal Radiation Hazard” presents a segmented 
aerial view of the park, focused on the immediate area around the rail offloading 
terminal. The limited area of impacts diagrammed cannot be accurate in a “worst case” 
thermal radiation event or BLEVE event. 

Risk of fiery explosion is claimed by Valero to be “manageable” but the consequences 
for emergency responders at sites of major oil fires – such as occurred at the Chevron 
Richmond Refinery in 2012 and at the number of catastrophic rail derailments, fires and 
explosions that have occurred since the Lac Megantic Quebec disaster – point to 
“unmanaged” circumstances in which such gigantic oil fires are left to burn out for as 
long as 3 or 4 days. 

One major or catastrophic rail related accident in or close to Benicia would change public 
perception of Benicia as a “great place to live” or “great place to locate a business.” The City’s 
reputation and economic base would be foreseeably affected for decades.  The impacts to the 
Benicia Industrial Park from an accident would be enormously damaging to the viability of the 

                                                           
16 Conversion is 1 barrel: 42 gallons 
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park as Benicia’s “economic engine” unless the park be given over to Valero’s purposes, a 
definite case of “Local Undesirable Land Use (“LULU”) [See further discussion in BSHC DEIR 

Response]. In fact, the City’s economic base may be foreseeably damaged absent any accidental 
occurrence.  If the public views the transport of crude by rail into Benicia as a threat to public 
safety and health (which is more than reasonable given the identified, significant environmental 
impacts of the Project) the mere existence of the risk is enough to cause economic impacts to the 
City – depressed residential and commercial property values impacting city revenues and 
services.  By way of example, will the introduction of crude by rail into Benicia result in an 
additional “disclosure” required in the sale of real (commercial and residential) property (in 
addition to disclosure of proximity of a Refinery)? 

The Project’s potential long-range negative impact on the economic well-being of the City of 
Benicia is not discussed. This is a gross oversight, related to Land Use and Planning or Urban 
Decay and Blight – the “LULU” effect. This is exacerbated since the Project has a life span ‘in-
perpetuity’.

3.5 PROJECT OBJECTIVE #4.

Project Objective 4 states: “implement the Project without changing existing Refinery 
processing equipment or Refinery process operations, other than operation of Project 
components.”17

Project Objective 4 actually supports Valero’s PRIMARY goal of acquiring domestic and/or 
Canadian oil, and so could presumably be met whether or not delivery were to be accomplished 
by rail or any other transport means. According to Valero’s own statements supported by the 
DEIR and RDEIR, both highly flammable, “light, tight” Bakken oil from North Dakota shale 
fields and heaviest, sour, metals-laden tar sands dilbits – synthetic crudes produced from bitumen 
mined in Alberta, Canada – could be safely “blended” and processed at the Refinery as currently 
configured. However, this claim avoids acknowledgement of the clearly dangerous, foreseeable 
impact of increased emissions, including PM2.5 and other toxic gases affecting local air quality 
and therefore public health. The RDEIR does not identify with any specificity other risks and 
hazards associated with processing those particular unconventional crudes intended to be 
accessed by the Project. [see Phyllis Fox Report, DEIR 2014]. Despite the fact that processing tar 
sands dilbits in more significant quantities over time could require more hydrogen then what is 
currently available at the Refinery, Valero asserts that the new hydrogen unit (previously planned 
and permitted under VIP) is no longer necessary.  The RDEIR fails to discuss the potential need 
for more hydrogen now or at any time in the future even if it is foreseeable that the daily 
throughput “blend” would consist of a greater percentage of tar sands feedstock. The document 

                                                           
17 RDEIR 2.1.2 DEIR ES-2, Project Objectives, p. 2-3 
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fails to identify the maximum percentage of tar sands feedstock the Refinery’s FCCU could 
handle given the current hydrogen supply. 

Processing Bakken oil also presents particular hazards because of its flammability – its chemical 
character is closer to a gasoline than conventional “light sweet” crude. Its high evaporation rate 
could portend more fugitive emissions during offloading and processing as well as when stored 
in tanks. [Phyllis Fox Report, 2014 DEIR]. The RDEIR avoids or minimizes specific discussion of 
“crude characteristics” but rather relies on generalities about how Bakken and tar sands oils 
could “fit” into the daily feedstock blend with no problem, thus repeating the avoidances of the 
DEIR.  

3.6 PROJECT OBJECTIVE #5.

Project Objective 5 states: “Continue to meet requirements of existing rules and regulations 
pertaining to oil refining including the State of California Global Warming Solutions Act od 
2006 (AB32).”18

This Objective suggests that Valero is in the habit of breaking the law and has now made up its 
corporate mind to comply with the law as a positive “good.” Although this is an exaggeration, it 
makes the point clear: Project Objective 5 is not a true “objective”. Rather, it is a requirement of 
state law, which Valero must obey or be penalized.  The Bay Area Air Quality Management 
District (“BAAQMD”) as an arm of CAL-EPA’s Air Resources Board, regulates stationary and 
mobile sources of toxic air emissions for the Bay Area region. Refineries must comply with 
BAAQMD regulations. However, the RDEIR does not discuss the changing regulatory 
framework governing refinery emissions (as expressed in BAAQMD’s draft Regulation 12, 
Rules 15 and 16, expected to be adopted in 2016) which would change “existing” requirements 
with “new” requirements to include more stringent local air monitoring, health impact analysis 
and reporting, and reductions of toxic emissions. Therefore, Project Objective 5’s inclusion of 
the word “existing” as it relates to regulatory compliance signals what the RDEIR fails to 
discuss.  The RDEIR fails to discuss the ongoing and changing requirements of federal, state and 
regional regulations and such changes as related to a Project that extends ‘in perpetuity’.  

Further, Objective 5 appears to have been included to support the RDEIR’s claim that the Project 
would contribute to climate protection goals of AB32 by eliminating GHG emissions resulting 
from ship deliveries of crude oil, thus to hinge the Project’s ‘environmental benefit’ on GHG 
reductions alone. But GHG emissions for Project + Refinery Processing were not calculated. The 
whole idea of isolating one (limited) source of GHG as a way of “proving” overall GHG 
reduction benefits of the Project is fallacious if meant to be scientific, thus evidence-based. 

                                                           
18 RDEIR 2.1.2 DEIR ES-2, Project Objectives, p. 2-3 
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THE PROJECT ALTERNATIVES 

3.7 PROJECT ALTERNATIVE #1.

Project Alternative 1 – Limiting Project to One 50-car Train Delivery per Day19

The RDEIR argues that this Alternative would be ‘legally infeasible’, relying on the City of 
Benicia’s opinion on Preemption, which would give UPRR control over the volume of 
commodities delivered by rail, such that significantly reducing the daily volume of oil proposed 
to be delivered to the Refinery would not be allowed. By accepting this opinion, Alternative 1 is 
rejected in favor of the Proposed Project, despite acknowledging Alternative 1’s environmental 
benefits: reduction by ½ of locomotive diesel engines’ toxic air pollutants including GHG, and 
potentially reducing other rail safety risks by eliminating one 50-car unit train delivery per day, 
with volume of crude “on board” limited to up to 35,000 barrels, with single train arriving and 
departing at night after peak traffic hours. 

The claim that Project Alternative 1 is ‘environmentally superior’ with regard to Air Quality is 
fallacious since the RDEIR does not analyze the contribution of fugitive emissions and emissions 
produced by idling trains in its calculations and models for acute and cumulative air emissions 
(e.g., diesel emissions producing PM2.5 and TAC emissions). 

3.8 PROJECT ALTERNATIVE #2.

Project Alternative 2 – Two 50-car Trains Delivered During Night Time Hours20

The RDEIR’s snapshot summary analysis of Alternative 2 in Table ES-1 basically rejects the 
proposal of two night-time rail deliveries on the basis of Preemption (UPRR controls train 
scheduling). The fact that offloading one train is estimated by the RDEIR to take approximately 
8 hours (which figure assumes there would be no delays, problems or malfunctions) makes clear 
that Alternative 2 was inappropriately proposed in the first place because of the operational 
impossibility it represents.  

3.9 PROJECT ALTERNATIVE #3.

Project Alternative 3 - Offsite Unloading Terminal21

The RDEIR’s proposal for offsite terminal assumes that there would be little preference for such 
a location, whether in terms of environmental impacts or other concerns. The DEIR reviewed 
                                                           
19 RDEIR 2.1.5.2, p. 2-8 
20 RDEIR 2.1.5.3, p. 2-9; Table ES-1, pp. 2-10 to 2-12 
21 RDEIR 2.1.5.4, p. 2-9; Table ES-1, pp. 2-10 to 2-12 
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other possible alternative locations within the Benicia Industrial Park, (in the vicinity of Valero’s 
port area and on Amports property), but those sites were determined to have too little space to 
accommodate rail offloading racks that could serve a 50-car train at one time, with arrival and 
departure rail spurs for assembling trains. That left the DEIR and RDEIR to support the Proposed 
Project’s location on the sliver of land on Refinery Property, sandwiched between the tank farm 
and Sulphur Springs Creek – hardly an “optimal” location for a 24/7 rail terminal to deliver 
crude oil, considering the severity of environmental risks, hazards and impacts cited in the 
RDEIR and those additional concerns raised within these comments and comments previously 
submitted by BSHC on the DEIR as well as others representing similar concerns raised by local 
residents.  

Because no other off-site location was found that would serve Valero’s commitment to a rail 
project, no other Project Alternative was proposed or explored that would consider delivering 
Valero’s choice of crudes to the Refinery by other “off site” port terminals owned by other 
corporate or municipal entities, such as the Port of Stockton. Alternatives that would propose 
other off-site methods of bringing crude to the Refinery, such as pipeline connections were also 
not proposed or explored. 

3.10 THE NO PROJECT ALTERNATIVE. 

The No Project Alternative and the Environmentally Superior Alternative22

The No Project Alternative is obviously feasible, viable, and the most environmentally-friendly 
choice overall and would NOT prevent Valero from fulfilling its primary goal of accessing price-
advantaged, low grade crude oil on the open market, whether from domestic, Canadian or 
“foreign” sources. For all the flaws cited herein found to discredit the Project Objectives, there is 
NO reason to reject the No Project Alternative. The NO Project Alternative is said to be least 
preferred with regard to GHG emissions.  However, this statement relies upon and assumes the 
accuracy of reporting marine vessel emissions and ignores real-time choices made on the routing 
of all trains, all routes in CA and outside of CA.  The RDEIR’s argument against it is based on a
speculative, unsupported and isolated review of GHG emissions reductions claimed for the 
Project. By such shenanigans, the RDEIR concludes that the No Project Alternative should not 
be considered preferable.  

In Table ES-1, the Project is compared to suggested Alternatives for “preference” related to 
CEQA Resource Areas. The only Alternative that is favorably compared to the Project itself in 
terms of “preferences” is the “No Project Alternative,” which lists (8) “most preferred” aspects, 
(2) “no preference,” and only (1) “least preferred” aspect. The RDEIR’s final recommendation, 

                                                           
22 RDEIR 2.1.5.1, p. 2-8; RDEIR 2.1.6, p. 2-9; RDEIR Table ES-1, pp. 2-10 to 2-12. 
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that the Project itself represents the “Environmentally Superior Alternative,” hinges solely on the 
Project’s alleged benefit of gaining significant reductions of Greenhouse Gas Emissions, in 
contrast to the “No Project Alternative,” which is described as not reducing GHG, because, as 
Table ES-1 states: “Greenhouse gas emissions would be greater than the Project because there 
would be no reduction associated with elimination of up to 82% of marine vessel trips.” Yet, the 
calculations for GHG reductions from marine diesel engines and locomotives are at best 
speculative: the RDEIR provides no calculation for TOTAL Project-related GHG emissions from 
all sources, inclusive of increases in Refinery processing operations’ contributions to increases 
in GHG that would likely be owing to processing dirtier tar sands and more volatile Bakken oil 
that would likely be accessed by the Project.   

For those reasons and other similar reasons, the logic that Table ES-1 presents results in a mostly 
irrelevant evaluation of Alternatives, because by elimination, the choice of Alternatives is 
reduced to selecting “The Proposed Project” or “No Project.” By such methods, the RDEIR 
deceptively determines that “The Project” represents the Environmentally Superior Alternative, 
and thereby preemptively advocates that the Project must be permitted. 
If more “preferences” were factored into the analysis of the various alternatives, the “No Project 
Alternative” would clearly be considered environmentally superior. This outcome is well 
disguised by the analyses’ dependence on the one, singular, alleged “benefit” of the Project: 
Greenhouse Gas Emissions reductions. However, GHG calculations are dependent upon
speculation, assumptions, and interpretation of the scope of federal Preemption’s authority. The 
RDEIR concludes that the proposed Project represents the Environmentally Superior Alternative 
“with respect to overall air quality” [2.1.6, DEIR ES-6, Environmentally Superior Project, p. 2-13].
Considering that the RDEIR presents conflicting data pointing to “significant and unavoidable” 
emissions impacts to Air Quality ‘uprail’, and certainly, also to Air Quality in Benicia, it appears
that the RDEIR recommends that the proposed Project is in the best interests of the City of 
Benicia and our community, (e.g. ‘good for Benicia’ – as per Planning Commission hearing 
presentations for the DEIR and RDEIR).  

The RDEIR’s two-pronged argument against the No Project Alternative claims that (a) Project 
objectives cannot be met, and (b) GHG reductions would not be achieved if rail deliveries are not 
substituted for ship deliveries. On the contrary, as previously noted discussed: 

The RDEIR and the DEIR fail to disclose key information regarding “alternative options” 
for delivery of North American-sourced crude oil to the Refinery. The No Project Alternative 
does not preclude Valero from accessing North American-sourced crude oil – since Valero 
has stated that the Refinery has already received Bakken crude by barge, albeit, the source 
and volume is undisclosed. 

The RDEIR’s claim for the Project’s singular benefit of GHG reductions is highly selective 
and is not weighed against all other significant risks posed by rail delivery of crude oil and the 
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potential significant impacts that would result. Claims for GHG reductions are not 
contextualized: the Valero Refinery GHG emissions + Project GHG emissions from all 
sources related to the Project, (fugitive emissions, idling locomotives, represent an overall 
increase in GHG emissions contributing to global warming. (See above).   

In the event that the No Project Alternative meets the criteria to be deemed the Environmentally 
Superior Alternative, CEQA requires that another Alternative be considered for that designation. 
However, since the RDEIR rejects all the other Alternatives, the proposed Project becomes the 
Environmentally Superior Alternative by the process of elimination.  This outcome is patently 
absurd and a “set up” for supporting the Proposed Project’s approval. The RDEIR’s 
recommendation does not reflect the purpose of an independent environmental analysis, given 
the magnitude of the rail Project’s foreseeable consequences for Benicia and all ‘uprail’
communities and environs.  

End Section 3 
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SECTION 4: FAILURE TO CHARACTERIZE CRUDE SLATE CHANGES 
AND EFECTS OF PROCESSING UNCONVENTIONAL OIL 
 
The RDEIR fails to disclose and fully characterize the effects of prospective “crude slate 
changes,” which are cited by the RDEIR as an “Area of Controversy” that remains unresolved.

Such effects as increased emissions can reasonably be expected to occur, according to refinery 
experts who submitted comments on the DEIR (Phyllis Fox, Phd., and Communities for a Better 
Environment). Those comments amplify, in specific detail, why the RDEIR’s discussion of crude 
slate changes cannot be accepted. 

The RDEIR’s claim that there would be “no net emissions” resulting from processing future 
feedstock blends that would contain Project-accessed unconventional crude oils is fallacious, 
though its deceptions are difficult to discern.   
 
The RDEIR fails to disclose basic information necessary to evaluate whether there would 
potentially be net emissions increases that would likely result from processing Canadian tar 
sands’ derived synthetic oils and/or Bakken oil.

According to refinery experts’ comments submitted on the DEIR, tar sands oils and Bakken oil 
have specific chemical characteristics that can significantly add to risks of corrosion, fire and 
explosions associated to Refinery processing operations, and also, add to health risks associated 
to acute and chronic exposures to increases in toxic emissions resulting from processing North 
American-sourced oils, especially Canadian tar sands bitumen-derived synthetic oils or fracked 
Bakken oil from North Dakota.  

The RDEIR fails to disclose:

(1)  the specific array of chemical characteristics of the various tar sands oils, and 
characteristics of Bakken oil; and  

(2)  the actual current average baseline throughput rate, (averaged over three previous years, 
2012 – 2014).

The fallacy of the  “no net emissions” claim contrived by the RDEIR can be unraveled as 
follows:
 
The RDEIR echoes Valero’s word that currently existing emissions reported resulting from 
current processing of conventional feedstock blends would be similar to emissions levels 
resulting from future feedstock blends containing any number of types of Project-accessed 
Canadian synthetic tar sands oils, and/or very light Bakken oils. This is asserted as if it were true 
that conventional feedstock oils currently being processed are “similar” in character to existing 
future feedstock oils that would likely be accessed by the Project. For example, the RDEIR uses 
terms such as “sweet Alaska-like” to compare Bakken oil to conventional medium sweet crude 
from Prudhoe Bay. However, such comparisons of feedstock are based solely on two criteria for 
contrasting types of oil, (however extreme the contrast derived might be between heaviest crude 
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oil and “lightest”):  the API Specific Gravity (density) of the oil, and its relative sulfur content. 
This comparison avoids accounting of the distinct chemical differences known to contribute to 
the signatures, besides density and sulfur content, of tar sands and Bakken oils.  

If the additional and necessary information about “other” crude characteristics were supplied by 
the RDEIR, differing conclusions can be arrived at with more scientific evidence regarding 
Valero’s claim that “no net emissions” would result from increasing the percentages of tar sands 
or Bakken oils to be processed in future blends.  

As previously commented upon [BSHC RESPONSE to DEIR, p 76], the RDEIR fails to provide 
a figure for current average baseline throughput rate (averaged over three previous years, 2011 - 
2013), the other necessary fact without which it is impossible to claim “no net emissions” 
resulting from processing tar sands or Bakken oils. 

The Refinery’s current average production rate must be compared to the maximum daily average 
production rate that was set by the construction permit granted in 2002 for VIP by the Bay Area 
Air Quality Management District (BAAQMD): the maximum daily average production rate, 
based on annually averaged figures, cannot exceed 165,000 bpd. 

Regarding emissions levels permitted: the maximum permitted emissions levels for certain 
chemicals (gases, metals, etc.) that must be reported by law to BAAQMD are tied to the 
maximum permitted production level of 165,000 bpd. But if production rates have fallen, as 
reported by BAAQMD23 the RDEIR’s projected future emissions levels would be in error. 

In the case of the RDEIR’s assessment of projected estimates for future emissions that would 
result from processing differently constituted throughput blends, if the current rate of production 
is actually well below the maximum permitted production level, the expressed ratio of emissions 
emitted as related to production level would be expected to reveal that change, e.g., emissions 
reported should be expected to be lower proportionally in relation to the maximum emission 
levels permitted. 

The RDEIR cleverly hides its deception: it compares projected emissions that would result from 
processing differently constituted throughput blends, if the current rate of production is actually 
well below the maximum permitted production level, the expressed ratio of emissions reported as 
related to production level would be expected to reveal that change, e.g., emissions reported 
should be expected to be lower proportionally in relation to the maximum emission levels 
permitted.

The RDEIR cleverly hides its deception: it compares projected future emissions levels that could 
result from processing future blends containing increasing amounts of tar sands and/or Bakken 
oils by relating those emissions estimates to the maximum permitted production rate of 165,000 
bpd.  By this devious method, assuming a continuing and trending drop in actual production 
rates, future increases in emissions can be hidden.  Thus, measured against the maximum
permitted emission levels, future projected emissions levels can appear to be lower. 

                                                           
23 Bay Area Air Quality Management District, op.cit.
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Thus the RDEIR’s calculations, based on very limited information and non-disclosure of the 
current baseline production rate, allows for deceit that would create the impression that there 
would be no adverse effects from processing a changed crude slate containing increasing 
volumes of Project-accessed tar sands and/or Bakken oils. 

However, the BAAQMD’s recently reported current throughput baseline for the Valero Benicia 
Refinery is 114,443 bpd, close to 30% lower than the Refinery’s permitted level. 
Decision makers should be able to reason that the Refinery should be able to report an equivalent 
drop in future estimates for emissions levels should the trend hold for lower production rates as 
might be predicted. 

End Section 4 
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SECTION 5: RDEIR FLAWS, DECEPTIONS, DEFICIENCIES, 
OMISSIONS AND FAILURES TO ADDRESS DISCUSS AND/OR 
DISCLOSE KEY FACTORS AND CONDITIONS PERTAINING TO 
FORESEEABLE IMPACTS OF THE PROPOSED RAIL PROJECT AND 
PROJECT-RELATED REFINERY PROCESSING OPERATIONS

5.1 OVERVIEW  

The flaws and limitations of the Project Objectives are reflected in the limitations of the Project 
Description and impact analysis. The primary focus of RDEIR revisions is on ‘uprail’ impacts 
that were not properly evaluated. Of the “significant and unavoidable” impacts described, 
analysis devolves into questionable rehearsals of their significance. The RDEIR charade goes on 
with posed mitigations that are then summarily rejected as “infeasible” a priori under federal 
Preemption.  

The Project, narrowly defined by Project Objectives 1 & 2 as a “rail project,” would not, 
therefore, be “managed” by the Project Applicant, but by Union Pacific Railroad Co., off-site of 
the Refinery – therefore anywhere from the Refinery fenceline onto rail spurs crossing the Park 
Road intersection in the Benicia Industrial Park, and all along mainline rail routes to the crude 
source.  

The RDEIR suggests that the City of Benicia’s decision makers are without any viable authority 
to mitigate foreseeably significant Project-related and risks, direct and indirect risks, that may 
occur within the City of Benicia and ‘uprail’. Yet, by seeming sleight-of-hand, the RDEIR 
conjures the Proposed Project as the “Environmentally Superior Alternative.” 

On the contrary, should decision makers agree with the RDEIR’s determination, the City of 
Benicia would be rendered simultaneously impotent and unconscionably irresponsible. To call 
the Crude By Rail Project “environmentally superior” represents a breach of the purposes of 
CEQA to inform and enable the public and decision makers to fairly evaluate and judge the true 
scope of the Proposed Project and its adverse impacts. 

The RDEIR fails to disclose basic information pertinent to the number and severity of risks and 
harm posed to people, places, businesses, vital resources, public assets, sensitive 
landscape/habitat and the climate. Impact analysis relies on speculation and minimizes direct and 
indirect, potentially domino-like “significant” consequences of running daily “High Hazard” 
trains of 100+ tank cars loaded with Bakken oil or tar sands that travel more than 1,500 miles to 
the UPRR Roseville Rail Yard and on to the Refinery.  
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FATAL FLAW: THE RDEIR’S FAILURE TO IDENTIFY PROLONGED DROUGHT IN 
CALIFORNIA AND WESTERN STATES AS A POTENTIAL FACTOR AND 
ENVIRONMENTAL CONDITION POTENTIALLY AFFECTING PROJECT RAIL 
OPERATIONS IN BENICIA AND UPRAIL OVER TIME – PERTAINING TO IMPACT 
ANALYSIS 

 
The RDEIR fails to present information of great concern to the state on prolonged drought 
conditions, climatic variables, uncertainties and contingencies predicted for California and the 
west generally – conditions which affect water supplies (watersheds, aquifers, reservoirs, lakes, 
rivers and streams), and affecting snow and rainfall patterns. These changing conditions are 
considered by scientists to be possible evidence of global warming and climate change. An 
example of such effects: predicted increases in winter/spring flooding events in low-lying areas, 
such as marsh areas in Benicia and ‘uprail’ in Solano and ‘uprail’ counties along the Sacramento 
River and its floodplains. 

Examples of RDEIR failures to disclose drought as a condition affecting impact analyses:

• Figures 1-1, 1-2, 1-3, 1-4 and ES-1, show mainline rail routes that could be used by Project-
related High Hazard Flammable Trains carrying Bakken oil from North Dakota and/or tar 
sands dilbits from Alberta, Canada. Of the five maps, only two are topographical, but at a 
scale that makes detailing of landscape features in close proximity to rail routes 
undistinguishable if at all. The other three maps basically show rail lines, but with no 
landscape features shown, and few cities or smaller communities identified. (No maps 
provided show water resources, forested areas and grassland areas prone to fire along rail 
routes). Those features are only generally referenced, without specificity [see RDEIR section 

2.13.1 DEIR Section 4.8.6, Uprail Impacts and Mitigation Measures, (p. 2-125)];

• Dramatic increase of fire hazards along UPRR mainline routes into California and other 
carriers’ routes in the Northwest and Midwest that would likely be used for Project-related 
High Hazard Flammable Trains.  

• The impact of major oil spills involving more than 30,000 gallons on waterways (lakes, 
reservoirs, rivers) that are sources of drinking water supplies in California;  

• The near impossibility of cleaning up sticky, viscous tar-like bitumen (primary constituent of 
tar sands dilbits) from river bottoms, marshes, lakes, etc.  

• In Chapter 2.12, DEIR Section 4.8, Hydrology and Water Quality, and in DEIR Appendix G - 
Valero Emergency Procedures Manual, Sections 203 & 206 and DEIR Appendix H - UPRR 
Hazardous Material Response Plan, there is no account of water supply availability 
constraints in the era of prolonged drought for grass fire fighting and fire suppression along 
UPRR mainline routes nor along rail spurs in the Benicia Industrial Park.  

• There is no discussion regarding the "fire water" supply stored by Valero, whether more 
would be needed to be stored on site with respect to potential fire hazard dangers posed by the 
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Project trains, offloading procedures, etc, in the vicinity of the grassland that is part of the 
southwestern buffer zone area within the Refinery and near the tank farm, and part of the 
adjacent riparian corridor of Sulphur Springs Creek. [See RDEIR Table 5-1, Potential Projects for 
Cumulative Effects Evaluation: requirement of recent Chevron Refinery permit to construct a new 
“fire water tank” to improve on site emergency response fire-fighting capability in response to the 
massive 2012 Chevron Refinery fire.] 

• The state’s recently released (March 2015) report, Updated Gap Analysis for Rail in 
California is not included in the RDEIR Appendices, yet the detailed report discusses 
emergency response capabilities throughout the state and specific problem locations with 
regard to response performance and the manpower, equipment and materials available for 
fighting fire and oil spill response, which is especially problematic along rural rail routes in 
California.  

• The RDEIR’s discussion of rail-related impacts to Biological Resources does not account for 
the effect of prolonged drought on biota and creatures, many of which may be “on the move” 
in search for food supply and water – migrations that may increase owing to climate change 
effects. 

 
5.2 EXAMPLES OF FURTHER FAILURES 
 
5.2.1 Regarding potential threats to the Benicia Industrial Park: The RDEIR does not 
include a detailed map of the Benicia Industrial Park in its entirety. Such a map (or maps), as 
requested in previous comments on the DEIR, must precisely and clearly show and identify: 
UPRR mainline tracks that run through the marsh paralleling Goodyear Rd; locations of all 
business properties within the park; locations of all rail spurs in the park; location of rail 
switching operations on Refinery property and UPRR off-site switching locations; marsh and 
riparian areas including the length of Sulphur Springs Creek; designated flood zones and seismic 
faults.  
 
5.2.2 If an emergency evacuation plan produced by the City of Benicia exists – a plan that
would be implemented in the event of a massive Refinery fire related directly or indirectly to the 
rail Project, that plan should have been included in the RDEIR’s Appendix.  If no such plan 
exists, a plan must be prepared and provided to the public. Valero’s and the City of Benicia’s fire 
departments may coordinate responses during an emergency, as cited by the RDEIR, but if an 
emergency evacuation plan is not widely known or made available to the public, an actual 
evacuation under the conditions of a “worst case” emergency owing to a Refinery-related 
operation such as the CBR Project could become chaotic. An official evacuation plan must be 
included as part of the Final Draft EIR for public review.  

5.2.3 The RDEIR provides a new map, Figure 4.7-8 “Worst Case Facility Thermal Radiation 
Hazards” presenting a segmented close-up aerial view focused on the immediate area around the 
rail-offloading terminal proposed to be located on Refinery property just west of East Channel 
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Rd. The RDEIR does not describe the potential consequences within a ½ to 1 mile “blast zone” 
area. The alleged limited area of impacts diagrammed must be re-evaluated.  The map shows 
“worst case” radiating circles that are meant to define the limits of the effects from radiating heat 
from a significant oil fire at the terminal, whether from spill (“pool fire”), pipeline or tank car 
rupture. Brief analysis of effects of possible ignition of escaping vapor cloud from offloading 
procedures is offered in Appendix F. The RDEIR claims that the likelihood of a larger BLEVE 
event is very low, and the damage or injury in the immediate area caused by a “worst case” fire 
at the rail unloading terminal would be “less” compared to a scenario where the same fire 
occurred in a residential area. This is a false comparison that minimizes the devastating 
immediate primary impacts and cumulative secondary impacts of such a disaster, especially one 
bordering the Refinery’s crude oil tank farm and other area businesses in the immediate vicinity 
out to a one mile radius of the Refinery, which would include a wider swath of the community 
including the Arsenal Village (artists’ work/live quarters) and the Port of Benicia. The RDEIR 
does not evaluate the toxic emissions released by such an incident that would potentially affect 
many residents and people living and working within a mile or more of the Refinery and would 
add to the already significant emissions coming from the Refinery’s processing block. “Down 
wind” cumulative consequences of a BLEVE event originating at the rail terminal are not 
identified or discussed in relation to survival of the industrial park and surrounding community.  
Additionally, the cumulative consequences of an accident which produces a ‘domino effect’ (e.g. 
an explosion exacerbated by ignition of nearby other flammable sources such as the pipelines, 
crude storage tanks, BLEVE event) is not examined and no analysis of commercial or residential 
property damage (Industrial Park, rail and bus infrastructure) nor loss of life (human and 
wildlife) nor urban blight is provided.  Such a domino event would have consequences for 
Benicia long term and potentially impact the economic viability of the City for decades. 

5.2.4 RDEIR [p. 2–113/2-114] does not identify the specific, local cultural and historical 
resources in Benicia within the Arsenal Historic District - boundaries that may lie within a ½ 
radius of UPRR rail spurs that would be used by Project trains. Those assets, which may be 
impacted indirectly by a major rail accident involving fire and explosion, are highly valued 
properties of the City and could suffer extensive irreparable (expensive to repair) damage: 
Benicia Historical Museum; Powder Magazines; Clock Tower; Commanding Officer’s Quarters, 
as well as other privately owned historical mansions and homes on Jefferson Street in National 
Register District C dating from the Civil War era. [see Arsenal Conservation Plan].  The RDEIR 
concludes impacts to Cultural Resources, both ‘uprail’ and in Benicia would be significant.  
 
5.2.5 There is no discussion of potential impacts within the Port area: people living and 
working in the “Arsenal Village” (the artists’ work/live buildings along Tyler and Jackson Sts. 
located in close proximity to the Port of Benicia and Valero’s port) and how this area could be 
indirectly impacted (e.g. by acute exposure to highly toxic smoke billowing from a Bakken oil 
fire caused by ruptured CP-1232 tank cars from an accident or derailment which occurs during a 
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switching operation involving a Project train “backing up” toward the Benicia Bridge - a 
transferring from the UPRR mainline onto the rail spur entering the Industrial Park.) 

5.2.6 The RDEIR gives only briefest attention to local impacts affecting the Benicia 
community and the Benicia Industrial Park under what are deemed “normal” or “routine” Project 
rail operations. The RDEIR does not provide criteria for qualifying what is meant by “normal” 
and “routine” operations. The Project Description presents idealized conditions for train 
scheduling: no malfunctions at the rail offloading racks, no human error, no delays). However, 
the RDEIR admits there can be no guarantee under Preemption that an “ideal” schedule would be 
adhered to by UPRR on a daily basis. Reliance on UPRR’s claim of “on time” performance for 
passenger trains cannot be fairly applied to performance levels for High-Hazard Flammable Unit
Trains.  Unit trains carrying these substances are subject to different regulatory policies for safe 
operations which take precedence over time tables associated with any schedules. 24

5.2.7 The traffic study has not been re-evaluated. The study supports conclusions that traffic 
impacts would be “less than significant” at the industrial park’s crucial rail crossing intersection 
of Park Road. Conditions under which Project train arrivals and departures could prevent access 
to businesses along Bayshore Rd. for a prolonged period are not identified. The traffic study 
further minimizes and normalizes extended traffic delays at Park Rd that would be owing to 
Project trains entering or leaving the Refinery. Conclusions drawn from suspect data collected 
renders traffic impacts “less than significant” at Park Rd, by citing the poor “LOS” status of that 
key intersection. Improvement of LOS should be required, not used as an excuse for minimizing 
effects of train movements on traffic flow. 

5.2.8 The RDEIR does not discuss the possible effects of idling trains. Idling occurs en route 
‘uprail’ or during switching operations in the Benicia Industrial Park and/or within the Refinery 
itself during train arrivals and departures. Idling could effect “on time” scheduling, calculations 
of diesel locomotive emissions and fuel consumption, and could effectively increase the 
concentration of fugitive emissions from tank cars. Things go wrong. Unexpected train delays 
‘uprail’ may have adverse domino effects on Project operations from UP’s Roseville Rail Yard 
to Benicia. Idling trains might have to be sidelined, with foreseeable consequences, including 
inconvenience to local businesses. Trains idling mean more unaccounted for PM 2.5 and GHG 
emissions.

                                                           
24 UPRR may receive monetary and/or like incentives from Amtrak and other passenger rail entities for passenger 
trains’ priority over freight cargos to achieve on-time service.  No such monetary incentive is discussed or 
contemplated under the RDEIR for similar incentives to be provided by Valero to UPRR.  Therefore, the comparison 
of passenger train schedules to Valero’s crude oil deliveries is not applicable and any comparison of UPRR’s 
timeliness extended to crude oil freight is falsely applied. 
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5.2.9 The consequences to the Industrial Park in the case of a serious derailment that results in 
explosion and fire are not discussed with respect to economic damage, aka the short- and long-
term viability of the park. CEQA allows that “urban blight” can be considered an indirect impact 
caused by significant damage or destruction of an area. However, since the RDEIR claims that 
the likelihood of an extreme Project-related disaster happening is low, the reasonably foreseeable 
indirect consequences of such an event on the viability of the park as the City of Benicia’s 
“economic engine” is an avoided topic. Whether the possibility of such an event is “low,” the 
topic of blight (commercial and residential property devaluation) should be analyzed as a long-
term potential consequence of Project operations.

5.2.10 The RDEIR’s discussion of effects of noise on biological resources was not supported by 
scientific research. As RDEIR Table 4.7-1 “Rail Incidents - Initiating and Contributing Causes”
points out, there can be numbers of reasons why rail operations and train movements are 
anything but “ideal” with regard to noise impacts’ effects on people and wildlife. The RDEIR 
does not provide description of the horrendously loud and abrupt noise produced by squealing 
rails when trains stop and start at slow speeds during switching operations, (especially during 
winter when hot train wheels travel on very cold rails) and/or during coupling and uncoupling 
tank cars during train assembly operations. The RDEIR assumes that everyone, including wild 
life, would adapt to what is purported to be a “modest” daily increase in noise disturbance, 
(dependent on wind speed and distance from tracks) whether occurring during the day or night 
time. However, no research is cited to support such speculation.  Further, the RDEIR does not 
address noise of the Project on a cumulative basis.  For example, the cumulative effects of the 
existing train noise from Martinez coupled with the train noise for the Project. 

5.2.11 The RDEIR admits that other rail companies and mainline rail routes, other than those 
owned and maintained by UPRR, could be involved in carrying crude to UPRR’s Roseville Rail 
Yard. There is no analysis of that possibility or how a different rail company could affect the 
RDEIR’s referenced “normal Project operations.” The document does not identify those “other” 
RR companies that might manage Project-related trains from the Northwest, Midwest or North 
Dakota, headed for California and UPRR’s Roseville Rail Yard. The RDEIR fails to characterize 
the quality of trackage leading from crude sources into California. These omissions – and so 
many others like them related to rail safety – are inexcusable, given the variability of track 
maintenance, the poor condition of RR-owned bridges, “at grade” rail crossings, a 5-year US-
DOT delay (lobbied for by RR companies) in implementing requirements for “positive train 
control,” and the lack of preparedness for extreme emergencies.  Dismissal of BNSF as a viable 
rail carrier for the Project (now or in the future) also results in no examination of those alternate 
routes.  If such an alternate route was examined and presented as a viable Project Alternative, the 
public would have the opportunity to understand if such an alternative might result in less 
significant impacts and risks for the Project (e.g., better trackage, less train miles, less exposure 
to environmentally sensitive areas or populated areas). 
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5.2.12 The RDEIR fails to discuss the State’s response to the risks posed by “High Hazard 
Flammable Trains” traveling rail routes into and within California. The “Updated Gap Analysis 
for Rail in California,” published in March, 2015, identifies the gaps for emergency preparedness 
for handling catastrophic rail accidents involving flammable liquids. The RDEIR only references 
the Report, but there is no indication that it was actually used to analyze and evaluate the 
potential severity of rail accidents in the absence of adequate emergency response.  

5.2.13 Emergency Response capability is no substitute for preventive measures to avoid 
accidents. Explosive Bakken fires cannot be “put out,” regardless of the best intentions and 
expert training of fire/emergency response teams. Over the last three years, fifteen catastrophic 
rail accidents have occurred since the fatal disaster at Lac Megantic Quebec, when a Bakken-
loaded train derailed and exploded, destroying the town center and environs – leaving 38 
buildings destroyed, 47 people dead, 1.6 million gallons of crude oil spilled into the ground and 
Chaudiére River. The derailment at Lynchburg, VA in April 2014, provides a case in point: a 
unit train traveling on tracks by the James River derailed causing CP-1232 tank cars to collide, 
puncture and rupture resulting in a massive spill and fiery explosion of Bakken oil with tank cars 
on fire falling into the river. The fire was reported to have taken four days to burn out and 1,000+ 
people were forced to evacuate the area.  

The RDEIR attempts to suggest that Union Pacific’s established emergency response 
protocols would be adequate to deal with any ‘uprail’ train accident—whether a 
catastrophic derailment involving explosion and fire in rural or urban environments, 
and/or crude oil spill in a city neighborhood, a river or marsh. Since 2013, disastrous 
accidents involving ruptured tank cars carrying Bakken oil have caused enormous fires 
that emergency responders have had to let burn out over many hours, even days, calling 
for evacuations. In Casselton, North Dakota, one mile from a catastrophic derailment and 
conflagration on Dec 30th, 2013, when ruptured tank cars full of Bakken oil ignited in 
fiery explosions, spilling 400,000 gallons of oil, plumes of toxic smoke could be seen for 
miles. The RDEIR does not discuss the environmental impacts of letting such fires burn 
out, nor identify the types and quantities of emissions that would potentially be released 
during such a catastrophic event that would affect people living within 1/2 to 1 mile from 
such a fire. 
These catastrophic accidents are reminders that “worst case rail accidents will continue to 
happen.

The RDEIR re-considered the likelihood of the frequency of such disastrous events, but 
concluded the probability of an occurrence to be very low. For example: Table 4.7-6 
[RDEIR p. 2-93] “Probability of Crude Oil Release from Project Trains” says that the rate 
of occurrence of a 30,000 gallon release of crude oil into the environment would be “One 
release every 38 to 80 years.” It only takes ONE TRAIN ACCIDENT to have disastrous 
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primary and secondary effects. Such accidents could happen any time, at the rail
offloading racks on Valero property or ‘uprail’ all the way to the crude source.  

From the RDEIR’s statistical analysis of the “low” probability of such events occurring 
within 38 years, it cannot be concluded that a “worst case” rail accident couldn’t happen 
tomorrow involving much more than 30,000 gallons of oil spilled (the amount used in 
RDEIR probability calculations for major spill event.) A “worst case” event could not be 
represented by 30,000 gallons, when 1.6 million gallons of Bakken oil were reported in 
2012 to have spilled and caught fire that resulted in the near total fatal destruction of the 
town center and environs of Lac Megantic, Quebec. 

5.2.14 The National Transportation Safety Board (“NTSB”) released results of their year-long 
forensic investigation of the Lynchburg VA derailment. The NTSB investigation revealed the 
culprit to be broken trackage 25 – broken rails. The RDEIR does not mention the NTSB 
investigation nor its conclusion.

5.2.15 The RDEIR does not disclose the causes or provide the current status of the 
investigations and preliminary reports of the other 15 catastrophic rail derailments involving 
Bakken or tar sands that have occurred since the Lac Megantic disaster in 2012.  

5.2.16 Human error is often the cause of accidents (e.g. Lac Megantic derailment).  However the 
RDEIR provides no discussion of aspects of the Project that are most vulnerable to human error 
and consequences.  For example, the crude off-loading procedures at the Refinery require 
significant human effort.  This labor intensive operation lends itself to accidents and errors 
caused by human (non-machinery) errors.  The operation involves a small crew of four (4) 
Refinery employees to safely hook up valve couplings according to stringent procedures outlined 
in Federal Railroad Administration’s Reference Manual, Pamphlet 34 – Recommended Methods 
for the Safe Loading and Unloading of Non-Pressure (General Service) and Pressure Tank Cars.
The valves under the 50 tank car carriages must be connected to piping that moves the oil uphill 
to storage tanks. The RDEIR does not identify the valve safety check procedures as a 
requirement for the Project offloading operations. Leaks of fugitive emissions and actual crude 
spills from these transfer operations are foreseeable consequences of a dangerous and repetitious 
operation with men working full eight hour shifts. Additional statistics and information on the 
variables and risk of this operation are needed. 

                                                           
25 National Transportation Safety Board, “MTSB Accident ID DCA14FR008” public release date August 20, 2015, 
NTSB Docket Management System website, 
http://dms.ntsb.gov/pubdms/search/hitlist.cfm?docketID=57646&CurrentPage=1&EndRow=15&StartRow=1&orde
r=1&sort=0&TXTSEARCHT= 
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5.2.17 In March 2015, US DOT released its newly minted rail safety regulations. The RDEIR’s 
discussion of the new requirements avoids discussion of controversy surrounding the new 
regulation’s perceived inadequacies. For example, most recently, railroad companies’ lobbying
efforts may delay implementation by five years of a new requirement for “positive train control.” 
This information is essential for evaluating the risks and impacts of the Project. 

5.2.18 The alleged safety of the CP-1232 tank cars pledged by Valero to be purchased and/or 
leased for the Project cannot be guaranteed safe. CP-1232s were proven vulnerable to puncture 
even when tank cars are moving at relatively slow speeds through urban areas, as occurred at 
Lynchburg VA. Improved tank cars, “DOT-117s” are not expected to be available for years. The 
RDEIR must characterize the risk inherent in Valero’s commitment to use CP-1232s for the life 
of the Project. 

5.2.19 The RDEIR’s Table 4.7-3, “Local Safety Hazard Sites in California,” lists all the 
mainline rail routes in California, the track lengths in miles and the number of derailments that 
have occurred on each route between the years 2009 and 2013. The 3 UPRR-owned northern 
routes that the RDEIR says Valero’s High Hazard Flammable Trains would most likely take to 
get from the California border to UP’s Roseville Rail Yard have had a total of 9 derailments 
from 2009 to 2013. The RDEIR admits that UPRR’s “southern route” might also be used. That 
route from Nevada, through Bakersfield to Roseville, has had 10 derailments in the same period. 
There is no record mentioned about what happened on these four (4) UPRR routes in 2014 and 
2015. Other accidents besides derailments may have occurred that have not been reported. The 
RDEIR does not say. This means the public is not adequately informed of the scope of potential 
risks that these rail routes pose, considering that an increased number of High Hazard Flammable 
Trains will be traveling on them. 

5.2.20 UPRR’s mainline routes into California are only generally and vaguely described by a 
few place names. Figure 1-3, Uprail Routes, [p. 1-4] offers a very faint topographical map 
showing UPRR mainline routes and other BNSF and UPRR routes. The map is schematic, 
without showing landscape features, special places, etc. Minimizing description and 
characterization of potential hazards and risks, the RDEIR fails to provide basic information that 
affects the public’s ability to fairly assess claims regarding potential impacts and the severity of 
threat posed by High Hazard Flammable Trains passing through vast stretches of rural, scenic 
California and urban centers. One of the three UPRR mainline routes follows I-5 from the 
California border, past Shasta and Dunsmuir; the second threads through the Feather River 
Canyon, following State Route 70, and the third follows I-80, from Reno to Truckee then over 
Donner Pass to Auburn, thus following I-80 into Roseville. (The names “Donner Summit” or 
“Donner Pass,” which are so well known as landmark sites, are not used in the document, but 
should be. Not doing so is a deceptive means of avoiding reminders of the precious and beloved 
alpine surroundings of Donner Lake, of the Donner Party historical site, the Truckee River and 
South Fork of the Yuba River. The RDEIR fails to show and identify particular landscape 
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features and urban and rural population centers the trains would pass through, nor describe the 
specific hazards – such as 100-yr old bridges, snow tunnels, sharp curves – along each route, 
where those hazards are located, and the severity of risk posed by those conditions. Left 
unidentified: local and regional sensitive ecologies along northern and southern rail routes
including watersheds and waterways, forests, rivers, lakes, marshes, streams and creeks – all 
habitat for wildlife.. The map shows UPRR’s southern route into California through Bakersfield 
to Roseville, but provides no description of that route, no landscape features that would be put at 
risk or conditions, etc., that would possibly affect rail safety.  

5.2.21 The RDEIR does not provide maps that would show environmental features and 
conditions existing along rail routes owned by UPRR or other rail companies that may be used to 
serve Valero Project-related trains, outside California, e.g. US and international mainline rail 
routes that run respectively from various Midwestern sources of fracked oil, and from Alberta, 
Canada’s tar sands – those that connect to UPRR rail routes in California. This topic is subject of 
much concern and controversy particularly concerning the high risk for fire and spills along 
treacherous rail routes into California.  

5.2.22 Limited discussion of potential severity of hazards along all possible mainline rail routes 
into California: Table 4.7-9 lists 100 school sites located within ¼ of  three UPRR mainline rail 
routes. However, no school sites are listed for the “southern route. There is no table listing either 
state parks or regional parks or historical resources along UPRR routes or along the southern 
route.  NRDC and Forest Ethics have cited a 1/2 mile radial distance as being a danger “blast 
zone” requiring evacuation in the case of a foreseeable “worst case” explosion and fire of a 
“High Hazard Flammable Train” that could occur within ½ mile of residential neighborhoods, 
businesses, school sites, parks, recreation areas or cultural or historical assets. The direct and 
indirect consequences of such an event are not assessed, for example impacts to air quality in the 
immediate vicinity from toxic, drifting plumes of smoke from a devastating oil fire resulting 
from a Valero Project train accident or derailment. 

5.2.23 The RDEIR only mentions the “southern route” from Nevada into Bakersfield as a 
possible route for Project trains, but does not characterize features of that route, nor the specifics 
about communities from Bakersfield to Roseville and whether they would possibly be considered 
“High Threat Urban Areas.”  With a nod to the southern route, the RDEIR references the SLO 
County Revised DEIR on the Phillips 66 Rail Spur Extension Project but doesn’t include the 
pertinent text in the RDEIR Appendix. 

5.2.24 RDEIR [page 2-113/114]  fails to mention local cultural resources in Benicia within the 
Arsenal Historic District boundaries that are highly valued properties of the City, and could be 
damaged (Benicia Historical Museum; Powder Magazines; Clock Tower; Commandant’s 
Residence or Commanding Officer’s Quarters) Also, other historical mansions and homes on 
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Jefferson Street in National Register District C dating from the Civil War era. [Arsenal 
Conservation Plan].  

5.2.25 Germane to evaluation of regional emergency preparedness is the “Updated Gap
Analysis for Rail in California,” a report released by the state in March 2015. The RDEIR 
references but does not discuss the Gap Analysis findings regarding the risks posed by high 
“Hazard Hazard Flammable Trains” traveling mainline rail routes in California. The report is 
only referenced in the RDEIR26 but should have been included in the RDEIR’s Appendices. The 
Gap Analysis report includes a map of all rail routes and evaluates the response times and 
capabilities of local, regional and state fire/rescue agencies. The RDEIR’s discussions that
reference the Gap Analysis are not adequate, since the danger zones of four actual rail routes that 
are likely to be used are not described, nor are the particular hazards each route poses. On the 
contrary, the RDEIR seems to suggest that emergency response would be able to handle a major 
rail disaster involving High Hazard Flammable Trains in High Hazard areas, such as the City of 
Sacramento. The City of Davis, with the University of California campus is similarly threatened.  

Quote From Gap Analysis, page 3:  

“An existing gap that is of particular concern to this Analysis is the lack of qualified Haz-
Mat Teams where trains travel through rural California. It is in these areas that the State 
must focus on enhancing its emergency hazardous materials response capabilities, 
including: response times, response equipment, responder training (both new and 
refresher), and the commitment of additional resources. Adding to this challenge, of the 
State’s approximately 56,000 firefighters, roughly 32%, or nearly 14,000 are volunteers, 
many of whom are based in these rural areas of the State. Equipping, training, and 
sustaining these resources are critical to a comprehensive hazardous materials response 
and recovery capability.” 

Quote from Gap Analysis Report, Risk Assessment, page 4:

“High-hazard areas for derailments are primarily located in the mountains, with at least 
one such site along every rail route into and/or through California. Some high-hazard 
areas are also located in more urban areas, such as in the San Bernardino-Riverside and 
San Luis Obispo regions. Overall, these high-hazard areas represent only an estimated 
2% of track, yet these areas are where 18% of the derailments have occurred. The high-
hazard areas do not reflect the locations of other types of rail accidents (e.g., collisions). 
Therefore, while the highlighted areas are important, they are not the only sites where 

                                                           
26 Governor’s Office of Emergency Services, State of California, “Updated Gap Analysis for Rail in California”, March 
13, 2015, Cal OES website, 
http://www.caloes.ca.gov/FireRescueSite/Documents/Updated_Gap_Analysis_for_Rail_in_California-20150313. 
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accidents may occur. In fact, 82% of derailments occurred in a wide range of other 
locations.”

 
After so many crude train derailments involving catastrophic explosive oil fires, it is well 
documented that such fires while fulminating cannot be suppressed by foam or other chemical 
agent. They are left to burn out over as many as three to four days, with black plumes of toxic 
smoke full of carbon PM2.5, VOCs, heavy metals and other contaminants, persisting, drifting 
and spreading across the immediate environs and over a region for as many days. The RDEIR 
does not discuss these consequences, and others that fly in the face of claims that such oil fires 
can be “managed”—a  euphemistic dodge of bald facts that Valero’s and the City of Benicia’s 
fire departments can’t seem to publicly admit.

5.2.26 Example of unresolved and conflicting information involving “safe routing” of High 
Hazard Flammable Trains [HHFTs] (required under the new US-DOT rule of May 2015) and 
claims for GHG reductions, calculations of diesel fuel consumption and emissions for all rail 
routes potentially involved:

• Of the 3 UPPR mainline routes from the CA border to Roseville’s UP rail hub, the 
Donner Pass route is the shortest distance – approx. half the distance of the 
Shasta/Dunsmuir route from Oregon, or the Feather River Canyon route from Nevada.  

• Trains taking the Donner Pass route would burn less diesel, emit less GHG and other 
toxic emissions.  

• However, the new DOT rule on Safe Routing requires that the safest route be chosen 
based on a minimum of 27 criteria—criteria that the RDEIR does not fully disclose.  

• The RDEIR states that the Donner Pass route only has 3.5% of Class 4 or 5 trackage, 
compared with 80% for Feather River route and 100% for Shasta/Dunsmuir route.  

• The RDEIR reveals a conflict: to reduce GHG and limit diesel fuel consumption and 
emissions, trains would take the shortest route, which is Donner Pass. But the safest
route can’t be the shortest, given the lack of Class 4 & 5 trackage on the Donner 
Summit route. The “trade off” situation posed is not evaluated.

• It has to be presumed that economic considerations would also be a factor in 
determining UPRR’s routing choice for HHFTs. There is no discussion of “railroad 
company economics” in relation to US DOT rail safety policy. 

• Only general statements are made about the severity of potential risks. There is no 
discussion of the reasonably foreseeable secondary effects from spills, fires, etc. that
could impact particular landscapes along the three UPRR mainline routes cited. (As 
previously mentioned, the southern route from Bakersfield up to Roseville is not 
characterized.) 

5.2.27 Regarding claims for GHG reductions and estimates of diesel fuel saved and also ‘uprail’ 
risks: Further compromising or confounding any sense made in the analyses of ‘Uprail’ impacts, 
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an Important qualifying Statement is made in RDEIR [page 2-95] regarding Quantitative Risk 
Assessment Results: “As discussed in Revised DEIR Section 1, it is possible that Project-related 
crude could be transported to the Refinery by any of the North American freight’s railroad tracks 
shown in Figure 1-1. Therefore, the routes used by UPRR to transport crude from source 
locations to the California border cannot be determined with certainty. . .” Given the number of 
unknowns implicitly floated by this statement, increasing numbers of variables vis a vis 
the distances of RR miles possible to be traveled, the number of tank cars (e.g. whether a 100+ 
car unit train carrying crude or a manifest freight train with 20 crude-loaded tank cars) all 
calculations for locomotive GHG reductions and diesel fuel “savings” are speculative at best. 
Further, given the statement, the extent of potential risk to people and the environment, sensitive 
receptors, institutions, etc.is gravely underestimated and over generalized.  
 
5.2.28 Responsible decision makers must be informed of the full scope of consequences to 
regional environments and the climate caused unconventional means of extracting domestic and 
Canadian oils: fracking shale in North Dakota, Texas and other Midwestern states, and strip-
mining by the mega-industrial network of mining operations spread over 125,000 square miles of 
tar sands deposits. The “tar sands” underlie what had been pristine boreal forest–a forest now 
virtually gone, replaced with vast toxic waste ponds of highly contaminated slurry water from 
the water- and energy-intensive extraction of bitumen. The cumulative effects of these mining 
operations can no longer be termed “externalities” in evaluating impacts related to climate 
change and global warming. The RDEIR would have the reader believe in the apparent benefit of 
accessing domestic crude sources, as Valero claims, that would eliminate dependence on foreign 
oil. The unprecedented environmental disaster that arises from the rush to exploit North Dakota’s 
Bakken fields or Alberta Canada’s tar sands, is the impact on climate of the accelerating rise of 
Greenhouse Gases in the upper atmosphere from the combustion of fossil fuels. The decimation 
of boreal forest in Alberta represents a loss of carbon-sequestering potential. The RDEIR’s 
claims for GHG reductions do not factor the enormous energy consumption required to extract 
one barrel of either Bakken or tar sands, nor the enormous environmental destruction 
contributing to global warming effects. GHGs should be accounted from the crude source to 
crude processing. The RDEIR fails to characterize the continuing horrendously destructive 
environmental conditions that are encouraged and supported by the Valero Crude By Rail 
Project.

End Section 5 
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SECTION 6: THE LEAD AGENCY ERRED IN ITS INSTRUCTIONS 
REGARDING REVIEWERS’ LIMITATIONS OF COMMENTS TO THE
RDEIR. 

It is proper for the Lead Agency to request that reviewers limit the scope of their comments to 
the revised portion(s) of the RDEIR (Guidelines §§ 15088.5(f)(2). However, in this instance, the 
Lead Agency’s wording of such an instruction in the RDIER is flawed and may be reasonably 
interpreted by the public to be more restrictive than allowed or intended.   The text at issue from 
the RDEIR27 is as follows: 

Pursuant to CEQA Guidelines Section 15088.5(f)(2), anyone wishing to submit written 
comments on the Revised DEIR should limit those comments to the revised portions 
shown in Chapter 2 of this Revised DEIR. New text that has been added is shown as 
underlined text. Text that has been deleted is shown as strikethrough text. 

The first sentence is the instruction of limitation of comments to revised portions of the RDEIR 
only.  The immediately following two sentences define the revised portions (the subject of the
instruction) as the underlined/stricken text.  It is reasonable to assume, therefore, that the 
instruction means that comments to the RDIER are restricted to the underlined/stricken text only. 

To express in another manner: 

If reviewers’ comments are limited to the revised portions of the RDEIR, and 
If the revised portions of the RDEIR are underlined text and strikethrough text, then 
Reviewers’ comments are limited to the underlined text and strikethrough text.

The unfortunate proximity of the sentences misleads the public into believing that they are 
prohibited from commenting on the changes (revised portions) as related to the totality of the 
whole. In fact, the revised portions must be analyzed in the context of the text in the entirety. To 
provide an instruction limiting the public’s comments to the underlined/stricken portions of the 
RDEIR is in error.   

End Section 6 

                                                           
27 RDEIR Section 1.2 entitled ‘Recirculation and Public Comment’, page 1-15. 
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SECTION 7: REQUEST FOR INFORMATION AND QUESTIONS 
 
General

1. Statistics and other information are not included in the RDEIR (or, DEIR) regarding human error 
and/or other factors (e.g. mechanical failures) contributing to accidents or near accidents related to off-
loading racks and their operations that have occurred at refineries or in other industries that utilize off-
loading racks.  Additionally, the RDEIR (and, DEIR) does not provide a specific, detailed description of 
the operations, the operational risks, and preventative/safety measures to be implemented by the Refinery 
to reduce such risks. Please provide the following for the off-loading racks:

a) Detailed description of the operational components of the process inclusive of a the 
identification of critical ‘points’ in the process where risks are highest for mechanical or 
human failures,

b) Identification and descriptions of operational risks in the process and the possible outcomes 
(results) of failures for each risk identified. For such results, please indicate the outcomes 
as they impact Refinery personnel and property as well as humans, wildlife and property
outside Refinery property,

c) Safety and other preventative measures and protocol to be implemented to reduce identified 
risks,

d) Safety and other measures available to respond to any risks and their effects,

e) Historical/statistical information on past mechanical, human or other factors that have resulted 
in or contributed to accidents and/or near accidents and the ensuing impacts and results of 
those events, and

f) Minimum occupational experience, education and other criteria that will be required for 
individuals hired to work in the off-loading rack area by job description. 

2. Please describe how the Refinery (or other applicable emergency responders) would respond to a 
fire ball explosion or BLEVE event (as applicable to the location) in the following places and explain the 
similar and different ways each location would be handled.  For each location, please identify the primary 
responsible responding party.  

a) At the Refinery,

b) On UPRR mainline within Benicia but outside the Refinery’s perimeters,
c) On UPRR trackage within populated areas of California,

d) On UPPR trackage in rural areas,

e) On UPRR trackage in environmentally sensitive areas, and

f) For all events (a thru e above), please identify the party primarily liable for damages incurred.

3. For an area within a one (1) mile radius (foreseeable Blast Zone Radius) of the Refinery as well 
as UPRR trackage proposed for the delivery of crudes, please provide the following:

a) A list of all public and private schools, and

b) A list of all facilities housing or serving minors, such as: day care centers, dance/music/karate 
studios, etc.
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4. Provide a comprehensive list of:

a) ALL businesses in the Benicia Industrial Park within a one (1) mile Blast Zone Radius of the 
UPRR mainline and the Benicia Valero Refinery, and

b) The population (number of people) in the Industrial Park on a normal, business day/night. 
Please include in this estimate the number of users of the Bus Hub as well as other non-employee 
persons (visitors/clients) for the period.

5. Considering the unpredictable timing of train delivery of the applicable tank cars coupled with the 
limitations on the number of tank cars that may be off-loaded in any period:

a) Where will UPRR side the surplus tank cars until they may be accommodated by the off-
loading racks? Please be specific and provide maps.

b) What potential effects will the tank cars retained in these siding areas (inclusive of the 
additional time and movement to again move such sided cars to the off-loading rack area) have on 
the traffic patterns in the Industrial Park and/or any other area within Benicia?

c) What is the proximity of such sided tank cars to pipelines, storage tanks, and business?  Please 
provide approximate distances.

6. The Benicia Industrial Park Bus Hub is slated to commence construction in January of 2016. 
With relationship to construction related to the Project and proposed UPRR tank car deliveries, please 
address the following:

a) Please describe any ‘issues’ such as delays, interference, traffic complications, etc. if the Bus 
Hub construction and Project construction and/or tank car deliveries overlap in timing,

b) Post construction, if the Project creates traffic delays, derailments or accidents in or around the 
Benicia Industrial Park which interferes with or blocks ingress/egress to the Bus Hub or Bus Hub 
routes, what alternate plans or routes are contemplated?

c) Is the Benicia Bus Hub within a one (1) mile radius (Blast Zone Radius) of the Refinery and/or 
UPRR trackage utilized for tank car deliveries?

d) What emergency plans are in place for the evacuation and general safety of the Benicia Bus 
Hub in the event of an accident or other impacts related to the Project?

7. Describe the concussive force of a BLEVE and worst case scenarios for such an event.  In 
particular, please include a description of a BLEVE event’s impact on other potentially flammable or 
hazardous sources such as above ground pipelines, tanks on Refinery property, rail tank cars in and 
around the perimeters of the BLEVE source (e.g. sided cars with crude or other flammable or hazardous 
contents) which may create a domino effect.  Describe the ensuing potential damage to commercial and 
residential properties (inclusive of Industrial Park and Bus Hub infrastructures) public roads, bridges and 
highways. 

8. Are there any imminent plans for installing domes on storage tanks to limit fugitive emission 
gases from storage tank lids? If yes, what is the timeline for installation, what is the number and type of 
tanks effected, what dependencies are in play that would need to be addressed prior to commencement of 
the domes’ installation? If no, please explain?

9. Other than the installation of domes, what mitigations are available for fugitive fumes produced 
from storage tanks that provide equal or better emission’s protection?
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10. Provide a comparison and analysis of crude delivery by rail vs. barge transport. The analysis 
should address GHG emissions’ differentials with mileage required for each port option, fugitive 
emissions, foreseeable environmental and biological impacts, and safety considerations for each method 
of delivery.

11. The RDEIR was deficit in providing maps and adequate descriptions of various areas of the 
Project and/or adjacent areas.  Please provide the following to remedy and include in the Final DEIR: 

a) A map of the whole Industrial Park,

b) A topographical map of the off-loading rack area,

c) A detailed location map and description of the tank farm, off-loading rack and other refinery 
areas with distances accurately described between each area,

12. A list of all businesses (including work/live interests) within a one (1) mile radius of the off-
loading rack and/or UPRR trackage in the Industrial Park.  For business identified, have these businesses 
been individually notified (e.g. provided written notice) of their proximity to a potential blast zone radius 
and/or new hazardous exposures?  If yes, how were they notified?   In no, when and how will the City be 
notifying them?

Regarding local Air Quality impacts and Health Risks posed by the CBR Project + 
Refinery:

13. Do Health Risk Assessments cover greenhouse gases, particulate matter or any of the pollutants 
that are not “Toxic Air Contaminants” (TACs)? What key pollutants are not covered by HRAs?

14.  What are the risks reported for Bay Area refineries through HRAs? (We understand that the Air 
District has the data, but has not provided it.) 

15. Have HRAs triggered any mitigations imposed by BAAQMD on the Valero Benicia Refinery? 

16. If current risk levels were adjusted by a factor of 3 (as may be expected with updated BAAQMD 
guidelines) would any mitigation be triggered? Based on current information, is it unlikely that mitigation 
would be required even if the threshold was lowered from the current 100 per million cancer risk to 20 
million? 

17. If mitigation requirements are triggered, how long would Valero Refinery have to implement 
them, and could emission credits be used? Could mitigation take years to implement? If so how many, 
and could off-site improvements or the use of credits count as required mitigation’s “implementation”?

18. Do HRAs cover PM2.5 emissions risks to the local community – risks that would be expected to 
increase, adding Project-related emissions impacts + Refinery processing emissions impacts? 

19. Is there an updated risk threshold for lead that would account for the many serious health impacts 
known to occur at much lower blood lead levels? (Lead is one of the metals cited as a constituent of tar 
sands, although the RDEIR and DEIR do not identify the full chemical signatures of tar sands oils, nor 
characterize their health effects.) 

20. How will incremental changes in crude slates owing to Project-imported unconventional crude oil 
(e.g. changing and likely increasing percentages of feedstocks such as tar sands or Bakken oil) affect 
emissions accounting and reporting from a public health standpoint?  
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21. Please provide a “multi-exposure pathway” risk assessment that would account for Project + 
Refinery incremental increases in chronic health risks of exposures to toxic air emissions + particulates 
associated to dust, (including petcoke dust), black carbon soot, etc., VOCs, TACs, and other Refinery 
processing emissions (PAHs, PM2.5), and accounting for indirect impacts, via contamination of locally 
grown food and Lake Herman backup water supply. 

22. Please provide health data on Benicia residents’ hospitalizations for cancer and non-cancer 
illnesses (including asthma and other respiratory diseases, neurological conditions, etc.) over last decade 
since the Valero Improvement Project was permitted in 2002. To our knowledge, this data, available from 
Solano County Health Dept.—the data to be retrieved being identified by a single zip code for Benicia, 
has never been collated and delivered as a Community Health Study Report for the City of Benicia. This 
should be a requirement of the RDEIR, considering the intensification of risk posed to public health 
represented by the CBR Project + Refinery impacts. 

Regarding concerns for rail safety: 

23. The RDEIR does not provide a CBR routing risk assessment pursuant to 40CFR Section 172.280 
as directed by the new DOT final rule on High Hazard Flammable Trains. 
https://www.law.cornell.edu/cfr/text/49/172.820. Twenty-seven (27) criteria were cited in the RDEIR for 
determining “safest route,” but only one criterion was actually mentioned. Please provide routing risk 
assessment and list all 27 criteria that DOT’s new rule requires be used to determine “safest routes” for 
HHFTs. 

24. Please provide characterization of all mainline rail routes that could be used within or beyond 
California by Valero crude trains. Please characterize class of track, maintenance, number of rail 
accidents occurring since 2012 along each mainline route listed. 

25. What are the other railroad companies that UPRR may elect to contract to operate Valero trains? 
What is each company’s performance record vis a vis rail accidents, derailments, operation of crude unit 
trains, etc.? What policies or contracts govern such use of “other” RR companies that could serve the 
Valero CBR Project? 

26. Please provide UPRR’s Hazardous Materials Emergency Response Plan. 

27. There is no discussion in the RDEIR regarding security measures that may be required for 
permitting the CBR Project under federal law. Please identify those measures that would presumably 
reflect requirements or recommendations of Homeland Security, and generally characterize the immediate 
local vulnerabilities the CBR Project exposes to terrorism. If this information is considered confidential, 
please explain by what agency and law. 

28. The RDEIR does not provide characterization of effects of “worst case” rail disasters involving 
crude oil that go beyond generalities. Please provide account of primary, secondary and indirect effects of 
massive oil fires, explosions, BLEVE events that are reasonably foreseeable if such events occur at the 
rail offloading terminal on-site of the Refinery, or in the vicinity along UPRR mainline tracks or side 
spurs within Benicia city limits.  

29. Please provide findings from official investigations of causes of the 16 reported catastrophic rail 
accidents (derailments or other) that have involved spills, fires and explosions of Bakken oil or tar sands 
that have occurred since 2012, inclusive of Lac Megantic disaster. 
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30. Please provide analysis and evaluation of DOT’s new rail safety Rule – what it requires now and 
in the future. Please identify “gaps”: e.g., what the Rule does not do, what delays are expected for 
implementing new requirements, etc.  

31. Regarding rail offloading procedures and operations at the proposed rail terminal on Refinery 
property: Please provide the Federal Railroad Administration’s reference manual Pamphlet 34 –
Recommended Methods for the Safe Loading and Unloading of Non-Pressure (General Service) and 
Pressure Tank Cars and describe in detail the safe practices the manual calls for with respect to the 
RDEIR’s description of offloading procedures as related to control of valve pressure and valve checks 
that must occur before opening up flows of oil into pipes to be attached. Please provide information about 
any and all type failures during the procedure. Also, please account for any accidents that have occurred 
at existing CBR terminals in the US involving valve checks and other malfunctions that have been 
investigated with findings of human error and/or equipment malfunction. Provide account of the effects of 
such operational accidents and their extent: spills, fires, explosions, etc. 

32. Please provide evidence that school districts whose school sites are listed in the RDEIR [Table 
4.7-9] as being located with ¼ mile of UPRR mainline rail routes were notified of the proposed Valero 
CBR Project. 

33. Please provide updated information regarding consideration of the impact zone of ½ - 1 mile for 
catastrophic rail accidents (such as Lynchburg VA derailment, fire and explosion, and requiring 
evacuation, as well as Casselton ND evacuation following rail collision, derailment and catastrophic 
fireball); include discussion of re-evaluations of school evacuation plans to increase the radius of impact 
zone out to 1 mile along UPRR mainline rail routes. Also please provide the names and locations of 
schools not listed in Table 4.7-9 that are sited within ¼ mile of the “southern” rail route from Bakersfield 
that could be used by Project trains.  

34. What is the possibility that Bakken-loaded tank cars destined for the Valero Benicia Refinery 
could be part of a manifest freight train assembled that would travel to the Roseville Rail Yard? If this is 
an operational possibility, please provide information about possible risks associated to this transport 
scenario, whereby freight trains stop to pick up other products, etc. Would there by possibility that a 
manifest train that included LPG tank cars could also include Bakken-loaded tank cars into its assembly?  

End Section 7 
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3.5.2 Letter J2 – Responses to Comments from Benicians for a 
Safe and Healthy Community 

J2-1 The organization’s summary of environmental concerns regarding the Project is 
acknowledged. Specific responses to these concerns are provided below in response to 
comments where they are explained in greater detail. As a preliminary matter, however, 
the City disagrees with the suggestion in this comment that it has unquestioning accepted 
Valero’s position regarding preemption. To the contrary, the City has relied on the input 
of the City Attorney and outside counsel in reaching conclusions about the role of 
preemption in the CEQA process for this Project. Further, that the Revised DEIR would 
focus on potential uprail impacts was clearly disclosed in Revised DEIR Section 1.1 
(p. 1-1). FEIR Chapter 2 includes responses to substantive comments received on the 
DEIR, including issues that were not revisited in the Revised DEIR. 

J2-2 Regarding preemption, see DEIR Section 3.7, (p. 3-26 et seq.) and DEIR Appendix L. 
See also Revised DEIR Section 2.6.2 (p. 2-27 et seq.), regarding potential uprail impacts 
and mitigation measures, Revised DEIR Appendix G, and UPRR Comments B4-3 and 
B4-4. Disagreement with the City’s conclusions regarding the role of preemption in the 
CEQA process for this Project (and with the resulting conclusions about the legal 
infeasibility of imposing mitigation measures that would have the effect of regulating 
railroad operations) is acknowledged. Disagreement specifically with the City’s reading 
of the Town of Atherton case also is acknowledged.  

The City agrees with the statements in this comment to the effect that Valero is the 
applicant, not the railroad (see Response B8-19, which discusses the railroad’s “common 
carrier” status). The City further agrees that the Project consists of the construction and 
operation of an off loading rack proposed on Refinery property – an offloading rack that 
would require a conditional use permit, which is a discretionary decision that triggers 
CEQA. The commenter also is correct that the Project is not a UPRR project and is not 
subject to NEPA. The City emphasizes that the No Project Alternative is a feasible 
alternative to the Project. See Response K2-65. The City also agrees with the 
commenter’s statement “that potential economic gain and/or loss to a railroad” is beyond 
the scope of the EIR.  

J2-3 The commenter’s misunderstanding or disagreement with the project objectives does not 
render the project objectives flawed. That the commenter would broaden the purpose to 
include receipt of crude by any means is clear; however, as noted in the comment itself, 
this is not the purpose indicated by the project objectives or analyzed in the EIR. To 
clarify, the Project Objectives do not state that transport of crude oil by rail would be the 
only way the Refinery could access North American-sourced crude oil. Instead, delivery 
by rail would replace up to 70,000 barrels per day of crude delivered by marine vessel. 
The Refinery would continue to receive oil by marine vessel and pipeline as it does under 
baseline conditions (see Response A9-1). As is clear from the fact that the Refinery 
already receives the types of crudes by marine vessel that it would receive by rail if the 
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Project were approved, the Refinery does not consider rail transport the only means of 
accessing North American sourced oil, and need not rely solely on rail to bring North 
American crude oil into the Refinery. 

Regarding the lifespan of the Project, see Response B8-34. There is no guarantee that the 
proposed crude oil distribution facility at the Port of Vancouver will receive 
environmental clearance from the State of Washington or that crudes will be available to 
Valero if such a facility were constructed. See Response K1-4. The Project proposes to 
offset its receipt of up to 70,000 barrels per day of the oil by marine vessel with up to 
70,000 barrels per day by rail. It does not affect what Valero does or may in the future do 
with refined product. 

Regarding sea level rise, the EIR does not include any discussion of the potential impact 
of climate change-induced sea level rise on the Project. See Ballona Wetlands Land Trust 
v. City of Los Angeles (2011) 201 Cal. App. 4th 455 (EIR not required to discuss impact 
of possible global-warming-related sea level rise on project). Regarding GHG emission 
conclusions, see Response M2-8. 

Delivery costs and other economic considerations are beyond the scope of this EIR. 

The City agrees with the commenter that North American-sourced crude oil is not 
necessarily from a “domestic” source since Canada is a foreign country. Although 
speakers in public hearings may conflate the two, the City and the EIR do not. 

J2-4 See Response J2-3 regarding the project objectives and regarding the Vancouver project. 
Combined delivery options (such as the ship and pipeline combination suggested in the 
comment) currently occur and would continue to occur under the No Project Alternative. 
Regarding preemption, see Response J2-2. The EIR identifies the No Project Alternative 
as the Environmentally Superior Alternative (see Response K2-65) and proceeds to 
identify an environmentally superior alternative from the remaining alternatives not 
because of GHG considerations, but rather because CEQA requires it (CEQA Guidelines 
§15126.6(e)(2)). 

J2-5 See Response J2-3. To clarify, the EIR does not “support” rail or otherwise advocate for 
any particular outcome. Instead, the EIR analyzes the potential impacts of the proposed 
project and a reasonable range of alternatives so that decision-makers can make an 
informed decision in light of potential environmental consequences. Potential human 
health and other air quality effects are disclosed in Revised DEIR Section 2.6 (p. 2-25 et 
seq.). Regarding the suggestion that the EIR should consider emissions associated with 
crude oil extraction, the City notes that CEQA does not require a lifecycle analysis. 

J2-6 See Response J2-3. The actual amount of crude oil processed on any given day at the 
Refinery is beyond the scope of the EIR, since the Project would result in no net change 
to the amount of crude oil that could be processed. As explained in the EIR, the up to 
70,000 barrels a day that would be delivered by rail if the Project were approved would 
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offset (not supplement) oil that currently is delivered to the Refinery by marine vessel 
(see, e.g., DEIR, p. 4.4-6; Revised DEIR, pp. 1-1, 2-2, and 2-3). The commenter correctly 
notes that the EIR does not discuss the volume capacity for varying sizes of ships and 
marine vessels that currently serve Refinery because this information is not relevant to 
the fact that the Project, if approved would allow up to 70,000 barrels per day to be 
delivered by rail that otherwise could be delivered by marine vessel. 

J2-7 See Response J2-2 regarding preemption and Response J2-3 regarding project objectives. 
Mitigation measures applicable to potential significant impacts of the loading rack are 
recommended in the EIR. See, e.g., Mitigation Measure 4.1-1a (DEIR, p. 2-2), Mitigation 
Measure 4.2-1 (DEIR, p. 2-3), Mitigation Measures 4.5-1 and 4.5-2 (DEIR, p. 2-4 et 
seq.), Mitigation Measure 4.8-1 (DEIR, p. 2-7), and Mitigation Measure 4.11-4 (DEIR, 
p. 2-9). Alternative layouts within the Refinery were considered but rejected due to 
insufficient space being available. Regarding a Project spill, upset or accident within the 
Refinery, including during the offloading process, see Revised DEIR Section 2.12 
(p. 2-62 et seq.) and Appendix F. Regarding a “worst case” scenario, see Response K2-16 
and Response FL1-4. To clarify, although the probability of a catastrophic derailment is 
extremely low, the EIR does not “dismiss” potential consequences. To the contrary, such 
consequences are determined in the Revised DEIR to be significant and unavoidable. See 
Revised DEIR Section 2.12 (p. 2-62 et seq.), Revised DEIR Section 2.17.4.3.7 (p. 2-159 
et seq.). The City acknowledges the stated concern about public perceptions of 
community reputation and economic well-being; however, these concerns are outside the 
scope of CEQA’s environmental review process. 

J2-8 See Response J2-3. Responses to input provided by Dr. Fox on the DEIR are provided in 
FEIR Section 2.5.21. The City disagrees with the suggestion that the air quality analysis 
fails to analyze the impacts from the foreseeable change in the mix of crude oils 
processed at the Refinery. DEIR Appendix C.1 addresses potential air quality impacts 
from increased use of heavy crudes while Appendix C.2 addresses air quality impacts 
from increased use of light sweet crudes. As described in these two appendices, even if 
Valero were to purchase large amounts of heavy, sour and/or light, sweet crude oil due to 
the Project, this would not increase refinery emissions beyond permitted levels. Valero 
must blend its crude feedstocks to a narrow range of weight and sulfur content before 
processing.  

J2-9 Discussion of draft BAAQMD regulations as they would apply to the Project would be 
speculative and not required under CEQA. Contrary to the suggestion made in this 
comment, the Revised DEIR does discuss the evolving regulatory setting in which this 
Project is being considered. See, e.g., Revised DEIR Section 2.12.2.4 (p. 2-68). CEQA 
requires analysis to determine whether the direct, indirect, and cumulative effects of a 
proposed project could be significant. Consistent with this directive, the EIR evaluates 
whether the incremental Project-specific emissions would be significant, and whether in 
combination with the incremental impacts of past, present and reasonably foreseeable 
future projects the Project-specific increment would be cumulatively considerable. To 

3.5-34



3. Responses to Comments on the Revised DEIR 

3.5 Responses to Organization Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

have calculated Project plus Refinery processing would not inform either inquiry and 
could be misleading on the one hand as an overstatement of direct and indirect impacts 
and, on the other hand, as an understatement of cumulative impacts. 

J2-10 See Response K2-65. The analysis accounts for train idling and arrival/departure timing. 
See, e.g., Revised DEIR, p. 2-28 (regarding diesel particulate matter from locomotive 
idling and train idling emissions more generally). As noted on Revised DEIR p. 2-168, 
the Project is environmentally superior to Alternative 1 with respect to overall air quality 
because the decrease in emissions associated with a 50% reduction in train trips under 
Alternative 1 would not offset emissions of these same pollutants from marine vessels. 

J2-11 See Response K2-65. The commenter’s opinion regarding Alternative 2 is acknowledged. 
Note that it would take Valero approximately 12 hours, not 8 hours, to unload each train 
and prepare the empty train for the return trip (Revised DEIR, p. 2-138). 

J2-12 See Response K2-65. The commenter’s opinion regarding alternatives is acknowledged. 

J2-13 The comment correctly states that the No Project Alternative is feasible, viable, and 
environmentally superior. See Response K2-65. As noted in Response J2-5, the EIR 
does not advocate for or against any particular outcome. The comment correctly notes 
that the No Project Alternative does not preclude Valero from accessing North American-
sourced crude oil. Regarding GHG emission conclusions, see Response M2-8. 

J2-14 See Response J2-8.  

J2-15 The commenter’s summary of environmental concerns regarding the Project is 
acknowledged. Specific responses are provided below in the context of comments that 
raise them with greater specificity. 

J2-16 The comment correctly notes that the EIR provides both topographical and other maps 
showing rail lines that could be used to transport Project crude by rail from the point of 
origin to the Refinery. To include topographic maps at a detail sufficient to show specific 
landscape features such as forests and grasslands along the rail routes would not 
meaningfully inform the analysis of potential effects. Potential impacts relating to fire 
hazards are analyzed in Revised DEIR Section 2.12 (p. 2-62 et seq.). That fires could 
result from a spill, upset or accident condition is recognized as a significant unavoidable 
secondary impact. The EIR acknowledges the potential for spills into sources of drinking 
water and the challenges associated with cleanup in the event of a release (Revised DEIR, 
p. 2-115). The effect of prolonged drought on the availability of water to fight fires is 
beyond the scope of the EIR. The commenter’s questions about the adequacy of 
emergency response preparedness is beyond the scope of this EIR, since federal 
regulations governing the safety of rail transport preempt the City’s authority to impose 
mitigation measures to further reduce the significance of potential impacts. Regarding the 
Updated Gap Analysis, see Response N1-21. Project impacts to biological resources are 

3.5-35



3. Responses to Comments on the Revised DEIR 

3.5 Responses to Organization Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

evaluated in Revised DEIR Section 2.7 (p. 2-42 et seq.). The effect of drought on 
biological resources is beyond the scope of the EIR.  

J2-17 See DEIR Figure 3-1 (p. 3-3), which shows the Project location in the regional context, 
DEIR Figures 3-2 and 3-3 (pp. 3-4, 3-6) and Revised DEIR Figure ES-2 (pp.-5), which 
show the area in and near the Refinery that would be affected by the Project. See also 
Revised DEIR Figure 4.7-8 (p. 2-109), which shows the worst-case thermal radiation 
hazard related to the Project. Because the comment provides no facts, data, or other 
evidence indicating how the requested maps would affect the adequacy or accuracy of the 
analysis, the requested maps have not been provided. 

J2-18 As noted on p. 159 of the City of Benicia General Plan, major arterials identified on 
Figure 2-5 of the General Plan (p. 56) would serve as the principal routes for evacuating 
people to undeveloped areas north of the City. Major arterials in the vicinity of the 
Refinery include East Second Street and Industrial Way.  

J2-19 Potential impacts within and near the Refinery are analyzed in Revised DEIR 
Section 2.12 (p. 2-106 et seq.) and Appendix F. See also Impact 4.7-2, which concludes 
that operation of the Project could result in a significant unavoidable hazard to the public 
during accident conditions (Revised DEIR, p. 2-141). The commenter’s unsupported 
opinion that urban blight could result as a secondary effect of an upset or accident 
condition is acknowledged. 

J2-20 The requested information would not affect the adequacy or accuracy of the analysis; 
therefore, the locations of these resources have not been provided. The commenter’s 
statement regarding the impact to Cultural Resources is correct. The Revised DEIR 
concludes that train derailments and unloading accidents that lead to hazardous materials 
spills, fires, and explosions could result in significant unavoidable adverse secondary 
effects, including to cultural resources (Revised DEIR, p. 2-108 et seq.).  

J2-21 See Response J2-19. 

J2-22 As explained in Revised DEIR Section 1.1 (p. 1-1) the purpose of the revised document 
is to focus primarily on “uprail” impacts (i.e., between a crude oil train’s point of origin 
and the California State border, and from the border to Roseville) and to supplement the 
DEIR’s evaluation of the potential consequences of upsets or accidents involving crude 
oil trains based on new information that has become available since the DEIR was 
published. “Local” impacts within and near the Refinery are analyzed primarily in the 
DEIR. “Normal” or “routine” operations are those that do not involve a spill, upset, or 
accident condition such as a derailment, fire, explosion, or hazardous materials release. 
The comment correctly notes that specific regulatory policies govern rail safety.  

J2-23 The commenter’s opinion about what the traffic analysis in the DEIR does and does not 
present is noted. Section 4.11 of the DEIR properly analyzed conditions during Project 
train crossings of Park Road and identified the impacts those Project crossings would 
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have compared to baseline conditions. See Response C1-21 regarding the basis for 
baseline conditions for the DEIR analysis. See Response C1-23 regarding the basis for 
the lower traffic delay during Project train crossings than under baseline conditions. 
Constitutional limits prevent the City for imposing a requirement that a project more than 
compensate for the impacts it would cause; therefore, the Project cannot be held 
responsible for improving the existing LOS. 

J2-24 The Revised DEIR addresses locomotive emissions and noise along the rail lines that 
could serve the Project in Section 2.6 (p. 2-25 et seq.) and Section 2.15 (p. 2-127 et seq.), 
respectively. Cumulative air quality impacts are analyzed in Revised DEIR 
Section 2.17.4.3.1 (p. 2-152 et seq.). Cumulative noise impacts are analyzed in Revised 
DEIR Section 2.17.4.3.10 (p. 2-165 et seq.) These analyses take train idling and 
arrival/departure timing into account. 

J2-25 Economic considerations of a spill, upset, or accident condition are beyond the scope of 
this CEQA review. To clarify, “blight” in the CEQA context does not equate to property 
devaluation, but rather to a change in the physical environment (14 Cal. Code Regs. 
§15064(e)). 

J2-26 The Revised DEIR discloses the full range of railroad related noise. See, e.g., Revised 
DEIR Section 2.15.1 (p. 2-128) (citations omitted) (“Noise pollution associated with 
railroad activities can occur at a single source (such as rail yard) or from the exhaust, 
braking, acceleration or movement of trains along the tracks and the use of train whistles 
and horns. For example, the interaction of steel wheels and rails generates rolling noise 
due to continuous rolling contact, impact noise when a wheel encounters a discontinuity 
in the running surface, and squeal generated by friction on tight curves. At low speeds, 
locomotive exhaust noise dominates; at higher speeds, wheel-rail noise becomes the 
dominant noise source.”). See also Revised DEIR, p. 2-29 (citations omitted) (“The 
maximum volume level for the train horn is 110 decibels; the minimum sound level is 
96 decibels. This range has been described as from “about the same sound level as an 
electric drill in your hand” to “the threshold of discomfort.”). Cumulative noise impacts 
are analyzed in Revised DEIR Section 2.17.4.3.10 (p. 2-165).  

The Project-related increase in rail-related noise impacts to biological resources was 
evaluated in the Revised DEIR (see, e.g., p. 2-44) (“As discussed in DEIR Section 4.2.4.2 
for Suisun Marsh, the Project would not increase the lateral area of disturbance that 
extends approximately 200 meters from the railroad alignment, relative to baseline 
conditions, since the area of disturbance is determined by physical laws of sound 
attenuation. Wildlife species are expected to soon habituate to the more frequent noise. 
The increased frequency of trains per day would not substantially increase noise impacts 
to special status wildlife within the uprail study area beyond existing operations.”). 

J2-27 Regarding “normal” operations, see Response J2-22. Non-UPRR railroads that 
theoretically could transport Project crude by rail are identified on Revised DEIR 
Figure 1-1 (p. 1-2) and Revised DEIR Figure 1-2 (p. 1-3). To be clear, the EIR does not 
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dismiss BNSF as a viable rail carrier for the Project or preclude their rails from the 
analysis. Attachment 1 to Revised DEIR Appendix F provides specifics about the track 
class for the mainline rail routes to the Refinery. Details regarding existing and future 
inspection protocols for rail track, braking and mechanical systems of trains, and bridges 
are discussed in the Revised DEIR (pp. 2-77, 2-79, 2-82, and 2-92). Specifically 
regarding bridges, see Response K2-4; specifically regarding PTC, see Response N1-61.  

As noted in Response A4-13, it is reasonably certain that Project-related trains will access 
the Roseville Yard via one of the three routes described in the Revised DEIR; and not at 
all certain which among other California and North American freight railroad tracks 
shown in Revised DEIR Figure 1-1 (p. 1-2) that UPRR would choose to transport 
Project-related crude from North American sources to Roseville and then onwards to the 
Refinery. Accordingly, the EIR for this Project analyzes in more detail the geographic 
areas where there is greater certainty and in less detail those areas where information is 
not known and cannot be determined with reasonable inquiry. The scope of an EIR’s 
analysis is guided by standards of reasonableness and practicality. With this in mind, the 
City has determined that the level of detail provided in this EIR about potential effects to 
the various geographies that could be affected by the Project strikes the appropriate 
balance. 

J2-28 The referenced report was reviewed and referenced in the Revised DEIR (see p. 2-83). 
The risk analysis presented in Attachment 1 of Revised DEIR Appendix F estimated the 
derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of the associated 
attachment. The methodology can be used to estimate the probability of a derailment on 
any given segment of a rail line (p. 4 of Attachment 1). The commenter’s question about 
the adequacy of emergency response is beyond the scope of this EIR, since federal 
regulations governing the safety of rail transport preempt the City’s authority to impose 
mitigation measures to further reduce the significance of potential impacts. 

J2-29 The commenter’s preference for prevention over response is noted. Major rail incidents 
involving the transportation of crude by rail that have occurred since 2013 are 
summarized in Revised DEIR Section 2.12 (p. 2-74 et seq.). As disclosed in the Revised 
DEIR (p. 2-108), “Train derailments and unloading accidents that lead to spills, fires, 
explosions, and ensuing emergency response activities could result in substantial adverse 
impacts” (emphasis added). The comment correctly describes the conclusion of the EIR 
that the probability of a catastrophic occurrence is quite low; nonetheless, the City 
commissioned a quantitative analysis of the potential consequences that could result from 
the low-likelihood event and, on the basis of that report, the EIR concludes that the 
Project would result in a significant unavoidable impact relating to potential secondary 
effects. Regarding a “worst case” scenario, see Response K2-16 and Response FL1-4.  

The commenter’s discussion of the Lynchburg, Virginia derailment is acknowledged. 
However, the commenter’s statement regarding the NTSB conclusion regarding the cause 
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of the accident is inaccurate. According to the Wall Street Journal, “The agency [NTSB] 
hasn’t yet determined the cause of the crash and won’t until it completes an analysis of 
the findings and releases its final report, likely to be finished by the end of the year, a 
spokesman said.”1 Based on a December 18, 2015, search of the NTSB’s website, it does 
not appear that the report has been finalized. Regardless of the specific cause or causes of 
the Lynchburg, Virginia derailment, broken rails are identified as a potential initiating or 
contributing cause to rail incidents (Revised DEIR Table 4.7-1, p. 2-64). 

J2-30 The commenter is correct that Revised DEIR does not attribute specific causes or discuss 
the status of investigations and reports regarding past derailments involving the 
transportation of crude oil. The requested information would not affect the adequacy or 
accuracy of the EIR. 

J2-31 See Revised DEIR Table 4.7-1 (p. 2-64), which identifies human error as an initiating 
and contributing cause of rail incidents. As noted under Impact 4.7-4 (Revised DEIR, 
p. 2-106), “An accident may occur at the rail unloading facility when a rail car is coupled 
to the manifold during unloading operations. This process could result in spills due to 
mechanical failure, structural failure, corrosion, or human error.”  

J2-32 Perceived controversy regarding new regulations does not affect the applicability of 
governing laws: regardless of controversy, compliance with applicable laws would be 
required. Regarding PTC, see Response N1-61. 

J2-33 See Response A4-6 regarding Valero’s commitment to use CPC-1232 tank cars. 

J2-34 See Response J2-27. 

J2-35 See Response J2-27. 

J2-36 See Response J2-27. See also Response N1-74. The schools shown in Revised DEIR 
Table 4.7-9 are appropriate to the level of analysis for the Project. Cultural resources in 
the vicinity of rail lines are described in the Revised DEIR (p. 2-46 et seq.). As indicated 
by Revised DEIR Impact 4.7-6 (p. 2-113 et seq.), the Project could result in significant 
and unavoidable impacts to cultural resources in the event of a derailment or other 
accident. 

J2-37 See Response J2-27. The Phillips 66 Rail Spur Extension Project EIR is cited in the 
Revised DEIR and available with other references relied upon in the analysis as part of 
the City’s formal record for the Project. The Phillips 66 Rail Spur Extension Project EIR 
and other details about that project also are readily accessible online: http://www. 
slocounty.ca.gov/planning/environmental/EnvironmentalNotices/Phillips_66_Company_
Rail_Spur_Extension_Project.htm. 

                                                      
1  Stevens, 2015. NTSB: Rail track was scheduled to be replaced day after Virginia oil-train crash. The Wall Street 

Journal. [http://www.wsj.com/articles/ntsb-rail-track-was-scheduled-to-be-replaced-day-after-virginia-oil-train-
crash-1440185772] August 21, 2015. 
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J2-38 See Response J2-20.  

J2-39 As noted in this comment, the EIR preparers considered, relied upon, and cited the 
State’s March 2015 Updated Gap Analysis for Rail in California. This resource is 
included in and available for review as part of the formal record for this Project. CEQA 
does not require general reference material to be included as an appendix to an EIR. 
Regarding emergency response in the event of a crude oil train fire, see Response K2-14. 

J2-40 Regarding safe routing and related requirements, see Response K2-4. Regarding potential 
secondary hazards-related effects, see Revised DEIR Section 2.12 (p. 2-106 et seq.), 
which concludes in the context of Impact 4.7-6 that train derailments and unloading 
accidents that lead to hazardous materials spills, fires, and explosions could result in 
significant unavoidable adverse secondary effects, including to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water Quality. As analyzed 
in Revised DEIR Section 2.12.7 (p. 2-124), “Potential direct, indirect, and cumulative 
hazards and hazardous materials-related impacts of crude oil transport via a southern 
California rail route are expected to be substantially similar to the type and severity of 
impacts that could result between the Refinery and the State border via any of the 
northern routes. The transportation of crude by rail would have a significant and 
unavoidable impact if train cars derailed and an associated rupture, leak, spill, explosion, 
or fire resulted in substantial adverse effects to people or structures (including the risk of 
loss, injury, or death). Secondary effects of an upset or accident condition to biological 
resources (including sensitive habitats, wetlands, or vegetation and wildlife species), 
cultural resources (including historical), geology and soils (including as a result of 
seismically-induced ground-shaking), and hydrology and water quality (including 
degradation of surface and groundwater quality) also would be significant and 
unavoidable.” 

J2-41 The commenter’s opinions regarding the analysis in the Revised DEIR are 
acknowledged. 

J2-42 Impacts resulting from the extraction of crude oil are beyond the scope of this EIR. The 
Office of Planning and Research (OPR) removed the term “lifecycle” from the CEQA 
Guidelines in 2010. The Final Statement of Reasons for Regulatory Action for the 
Amendments to the State CEQA Guidelines Addressing Analysis and Mitigation of 
Greenhouse Gas Emissions Pursuant to SB97 (California Natural Resources Agency, 
2009)2 provides the following rationale:  

“…even if a standard definition of the term ―lifecycle existed, requiring such an 
analysis may not be consistent with CEQA. As a general matter, the term could 
refer to emissions beyond those that could be considered ―indirect effects of a 
project as that term is defined in [14 Cal. Code Regs. §15358]. [¶] Depending on 

                                                      
2  California Natural Resources Agency, 2009. Final Statement of Reasons for Regulatory Action for the 

Amendments to the State CEQA Guidelines Addressing Analysis and Mitigation of Greenhouse Gas Emissions 
Pursuant to SB97. [http://resources.ca.gov/ceqa/docs/Final_Statement_of_Reasons.pdf] December 2009. 
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the circumstances of a particular project, an example of such emissions could be 
those resulting from the manufacture of building materials. (CAPCOA White 
Paper, at pp. 50-51.) CEQA only requires analysis of impacts that are directly or 
indirectly attributable to the project under consideration. [14 Cal. Code 
Regs. §15064(d)]. In some instances, materials may be manufactured for many 
different projects as a result of general market demand, regardless of whether one 
particular project proceeds. Thus, such emissions may not be caused by the project 
under consideration. Similarly, in this scenario, a lead agency may not be able to 
require mitigation for emissions that result from the manufacturing process. 
Mitigation can only be required for emissions that are actually caused by the 
project. [14 Cal. Code Regs. §15126.4(a)(4)]. Conversely, other projects may spur 
the manufacture of certain materials, and in such cases, consideration of the 
indirect effects of a project resulting from the manufacture of its components may 
be appropriate. A lead agency must determine whether certain effects are indirect 
effects of a project, and where substantial evidence supports a fair argument that 
such effects are attributable to a project, that evidence must be considered. 
However, to avoid potential confusion regarding the scope of indirect effects that 
must be analyzed, the term ‘lifecycle’ has been removed from Appendix F.” 

J2-43 CEQA Guidelines Section 15088.5(f)(2) states: “When the EIR is revised only in part and 
the lead agency is recirculating only the revised chapters or portions of the EIR, the lead 
agency may request that reviewers limit their comments to the revised chapters or 
portions of the recirculated EIR.” The City of Benicia properly requested the submission 
of comments on the Revised DEIR in accordance with CEQA. The Final EIR responds to 
all substantive comments submitted on the DEIR and the Revised DEIR. 

J2-44 Issues of rail safety and related hazards, air quality, GHG emissions, and public health 
risks are analyzed in the Revised DEIR. Consistent with CEQA Guidelines 
Section 15204(a), the City did not research the requested information pertaining the 
Refinery (such as regarding the domes or other air emissions controls for storage tanks) 
or along rail routes from crude oil sources to the Refinery. The requested items are 
already included in the Revised DEIR or are unreasonably broad and would not provide 
information that bears on the adequacy or accuracy of the EIR. See Response B8-11 for 
discussion of the “Bus Hub” project. The Refinery already received crude oil by barge; 
therefore, the transportation of crude by marine vessel would not constitute a CEQA 
alternative separate from the No Project Alternative.  

The Health Risk Assessment methodology relied upon in the EIR described in Revised 
DEIR Appendix B explains that toxic air contaminants and PM2.5 are considered in the 
analysis. GHGs are not toxic air contaminants. For more information about BAAQMD’s 
regulation of Refinery activities, please contact BAAQMD or the Refinery directly. 
Potential impacts of the Project on air quality, including human health effects, are 
analyzed in Revised DEIR Section 2.6 (p. 2-25). There is no evidence in the record that 
lead as a component of tar sands could cause or contribute to a potential significant 
environmental or human health effect. Emissions from the refining process would not 
change as a result of the Project; therefore, the refining of Project-related crude oil would 
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result in no change in emissions accounting or reporting in connection with public health 
considerations. Requests for additional details relating to potential health risks are noted; 
however, the comment does not question the adequacy or the accuracy of the EIR or the 
health risk assessment work it relies upon. 

See Response J2-40 regarding the factors used by the Rail Corridor Risk Management 
System. UPRR’s Hazardous Materials Emergency Response Plan is provided in DEIR 
Appendix H. Regarding other railroads that could transport Project crude, see 
Response J2-27. UPRR’s Hazardous Material Emergency Response Plan is provided in 
DEIR Appendix H. No permits would be required form federal agencies to implement the 
Project. Regarding a “worst case” scenario, see Response K2-16 and Response FL1-4; 
regarding related consequences, see Revised DEIR Section 2.12 (p. 2-62 et seq.) and 
Revised DEIR Section 2.17.4.3.7 (p. 2-159 et seq.). Regarding the request for additional 
details about prior derailments, see Response J2-30. The requested evaluation of DOT’s 
new rail safety Rule is beyond the scope of this EIR. A copy of Casualty Prevention 
Circular (CPC) 1245, Pamphlet 34 Recommended Methods for the Safe Loading and 
Unloading of Non-Pressure (General Service) and Pressure Tank Cars (AAR, 2013)3 is 
available as part of the City’s formal file for the Project and is available online. 
Regarding the extensive mailing / distribution list for the Revised DEIR, see 
Response D117-6. Project trains would be unit trains. 

                                                      
3  AAR, 2013. Casualty Prevention Circular (CPC)-1245 Pamphlet 34 Recommended Methods for the Safe Loading 

and Unloading of Non-Pressure (General Service) and Pressure Tank Cars. [http://www.boe.aar.com/CPC-
1245%20Pamphlet%2034.pdf] January 18, 2013. 
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3.5.3 Letter J3 – Responses to Comments from the 
Natural Resource Defense Council 

J3-1 Responses to NRDC’s comments on the DEIR dated September 15, 2014 are provided in 
FEIR Section 2.5.10 (Letter B10). 

J3-2 The DEIR analyzes the Project’s transportation emissions compared to the baseline. 
Under baseline conditions, ships deliver approximately 85,000 barrels of crude oil to the 
Refinery. See DEIR p. 3-2. The Project would replace up to 70,000 barrels per day of 
ship deliveries with up to 70,000 barrels per day of deliveries by rail. The substitution of 
North American crudes for other crude feedstocks would not cause any increase in 
process emissions from existing Refinery equipment. See DEIR Appendix K. Thus, the 
DEIR considered only increases in emissions from locomotive engines, fugitive 
emissions from the new rail unloading rack and related piping, and decreases in ship 
emissions.  

The Communities for a Better Environment case raised in the comment does not apply 
here because the Project does not involve any increase in emissions from permitted 
equipment. In Communities for a Better Environment, a refinery proposed to modify its 
diesel unit in a way that would increase emissions from the refinery’s existing boilers 
during operation. The lead agency used the maximum permitted capacity of the existing 
boilers as the baseline, regardless of whether the boilers were operating at maximum 
capacity when CEQA review was commenced, or whether the boilers as a group had 
indeed ever operated at maximum capacity. Here, the DEIR does not use maximum 
permitted capacity as the baseline for any emissions increases for the simple reason that 
the Project would not cause any increase in emissions from existing permitted equipment. 
DEIR Appendices C.1 and C.2 noted that even if the Project were to cause an increase in 
emissions from process equipment within the limits of existing permits, any such 
emissions increase would be within the baseline. This language is not necessary to the 
analysis of this Project and has been deleted in this FEIR. Revisions to DEIR 
Appendices C.1 and C.2 are shown in Chapter 4, Revisions to the DEIR and Revised 
DEIR. 

J3-3 As stated in the DEIR’s Project Objectives and Project Overview, it is a specific project 
objective that Valero reduce its marine vessel crude shipments by 70,000 barrels per day 
on average and to replace that with up to 70,000 barrels delivered by rail. Thus, the crude 
oil delivered to the Refinery by rail would not displace the crude oil delivered by 
pipeline. As noted in Valero’s Response to Data Request No. 2 (Valero, 2013),4 “Valero 
does not anticipate a change in the amount of crudes received by pipeline…Valero plans 
to continue to receive crude at the Benicia refinery via pipeline, and does not anticipate a 
change in the volume of crudes received by pipeline as a result of this project.” The 
Project is not designed to, nor would it, facilitate an increase in the amount of crude oil 

                                                      
4  Valero, 2013. Valero Responses to: Valero Crude by Rail Project Data Request Number 2 (3/15/13). April 2.  
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delivered to the Refinery. If Valero desired to increase the amount of crude oil delivered 
to the Refinery, it could do so now by increasing the amount delivered by ship. The 
Project would simply allow Valero to access existing sources of crude oil in greater 
volumes than currently reach the Refinery by ship. The amount of crude oil delivered to, 
and processed at, the Refinery would continue to be determined by market conditions and 
other factors. See DEIR pp. 3-9 and 3-10. 

J3-4 The City asked Valero to identify the specific North American crudes that Valero plans to 
purchase and transport by rail. Valero complied with this request, but designated the 
information as a trade secret pursuant to Public Resources Code Section 21160 and 
Government Code Section 6254.7. The City determined that the information meets the 
definition of trade secret set forth in Government Code Section 6254.7. Thus, the City 
was and remains prohibited from disclosing this information under Public Resources 
Code Section 21160. See Response A20-1, Response A20-14, and Response B3-41 
regarding confidential information protected from disclosure in the EIR and the types of 
crudes that are now and would be processed if the Project is approved.  

The DEIR does discuss in detail the North American crude oils that would be available to 
Valero if the Project is approved and constructed. See DEIR pp. 3-22 to 3-24. The DEIR 
also notes that Valero has publicly stated an intention to purchase “light, sweet” crude 
oils, and that Valero’s plans can change over time based on a variety of factors. The 
DEIR also explains that, based on the Refinery’s unique configuration, the crude blends 
processed must be blended to a narrow range of weight and sulfur content. Thus, 
regardless of which North American crudes Valero may select for purchase, the 
composition of the crudes actually blended will remain the same as under baseline 
conditions.  

The City of Richmond case raised in the comment is not relevant here. In City of 
Richmond, a refinery proposed to modify a variety of process equipment. The proposed 
modifications would allow the refinery to process a crude oil blend that was heavier and 
contained a higher percentage of sulfur. The Court found the EIR inadequate because it 
failed to adequately consider the impacts that could result from processing a heavier 
crude blend. The Project here does not involve any modifications to process equipment 
and, therefore, Valero would continue to process crude blends within the same narrow 
range of weight and sulfur content.  

Regarding the properties of crude oil that are relevant to an understanding of the potential 
environmental effects of transport by rail, see Table 5.1 of Revised DEIR Appendix F 
(p. 41).  

J3-5 As noted in Response A4-13, it is reasonably certain that Project-related trains will access 
the Roseville Yard via one of the three routes described in the Revised DEIR; and not at 
all certain which among other California and North American freight railroad tracks 
shown in Revised DEIR Figure 1-1 (p.1-2) that UPRR would choose to transport Project-
related crude from North American sources to Roseville and then onwards to the 
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Refinery. Accordingly, the EIR for this Project analyzes in more detail the geographic 
areas where there is greater certainty and in less detail those areas where information is 
not known and cannot be determined with reasonable inquiry. The scope of an EIR’s 
analysis is guided by standards of reasonableness and practicality. With this in mind, the 
City has determined that the level of detail provided in this EIR about potential effects to 
the various geographies that could be affected by the Project strikes the appropriate 
balance. The analysis considered, in general terms, potential effects of the Project beyond 
the State line to the Project-related crude’s point of origin. See Revised DEIR p. 2-25. 

J3-6 The City has prepared an EIR consistent with its obligations under state law, specifically 
the California Environmental Quality Act (CEQA), which requires that state and local 
agencies evaluate potential effects on the physical environment. CEQA does not require 
state or local agencies to focus on the potential for projects to result in a disproportionate 
impact on low income populations. 

In any event, the Project will not result in any increased emissions from process 
equipment. See Response J3-4. Nor would the Project would have any effect on existing 
truck or rail corridors, or residences. Potential impacts to residents and other sensitive 
receptors located along the rail routes that could be used to transport Project-related crude 
are analyzed in the EIR. See, for example, Revised DEIR Section 2.6 (p. 2-25 et seq.) 
regarding air quality, including related potential health risks; Revised DEIR Section 2.12 
(p. 2-62 et seq.) regarding hazards, including secondary effects resulting from a spill, 
upset, or accident condition; Revised DEIR Section 2.15 (p. 128 et seq.) regarding noise 
impacts; and Revised DEIR Appendices B and C, which provide additional information 
about the health risk assessments conducted for the Project using the recently updated 
guidance issued by OEHHA. 

J3-7 Any alternative that would have the effect of managing or governing rail operations 
would be preempted. See DEIR Appendix G. Thus, Alternatives 1 and 2 are clearly 
preempted. In addition, the range of alternatives identified in the DEIR is reasonable and 
appropriate given the nature of the Project and its environmental impacts, 
notwithstanding the fact that Alternatives 1 and 2 are legally infeasible due to 
preemption. First, note that the reasonable range of alternatives need only be potentially 
feasible. When the DEIR was originally circulated, the City considered all alternatives to 
be potentially feasible and worthy of public consideration. During the public review 
process, based on comments received and additional analysis, the City determined that 
the ICCTA preempts any mitigation measure or alternative that would have the effect of 
managing or governing rail operations. Thus, the City has concluded, Alternatives 1 and 2 
are in fact legally infeasible. Second, the City need only consider alternatives that would 
avoid or substantially reduce one or more of the Project’s significant effects. Since all of 
the Project’s significant impacts would be caused by rail operations, any alternative that 
would avoid or reduce these impacts would be preempted. That is, any alternative 
designed to reduce rail impacts would by its nature have the effect of managing or 
governing rail operations. Thus, if the commenter were correct that a reasonable range of 

3.5-59



3. Responses to Comments on the Revised DEIR 

3.5 Responses to Organization Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 

Final Environmental Impact Report 

alternatives cannot include alternatives ultimately found to be legally infeasible, then 
there are no other alternatives eligible for inclusion in the reasonable range – that is, there 
are no alternatives that would provide an environmental benefit as compared with the 
Project. Regarding the alternatives considered, see also Response N1-119.  

J3-8 The City disagrees that the EIR’s alternatives analysis is inconsistent with the California 
Supreme Court’s decision in Citizens of Goleta Valley v. Bd. of Supervisors (1990) 
52 Cal. 3d 553, 566, which states: “CEQA establishes no categorical legal imperative as 
to the scope of alternatives to be analyzed in an EIR. Each case must be evaluated on its 
facts, which in turn must be reviewed in light of the statutory purpose. Informed by that 
purpose, we here reaffirm the principle that an EIR for any project subject to CEQA 
review must consider a reasonable range of alternatives to the project, or to the location 
of the project, which: (1) offer substantial environmental advantages over the project 
proposal [Pub. Res. Code §21002)]; and (2) may be ‘feasibly accomplished in a 
successful manner’ considering the economic, environmental, social and technological 
factors involved. [Pub. Res. Code, §21061.1; 14 Cal. Code Regs. §15364].”  

J3-9 Regarding federal preemption of the City’s regulation or mitigation of locomotive 
emissions and other rail operation-related effects, see DEIR Section 3.7, DEIR 
Appendix L, Revised DEIR Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. 
Requiring Valero to pay mitigation fees to offset locomotive emissions would have the 
effect of managing or governing rail transportation, even though the requirement would 
apply to Valero rather than the railroad. The ICCTA preempts such attempts to regulate 
railroad operations indirectly. See Appendix G, p. G-6. 

J3-10 GHG emissions outside of California were analyzed on DEIR pp. 4.6-13 et seq. This 
analysis was presented as well (unchanged) on Revised DEIR pp. 2-59 et seq. The 
volume of GHG emissions shown in Revised DEIR Table 4.6-7 represents the maximum 
volume based on 70,000 barrels per day of crude oil that could be delivered by rail under 
the Project. 

J3-11 The Project will not result in an increase in emissions from process equipment. See DEIR 
Appendix K. 

J3-12 See Response J3-9 and Appendix G.  

J3-13 The commenter summarizes concerns with the hazard’s analysis in the Revised DEIR. 
Responses to specific comments are provided below. 

J3-14 The EIR summarizes highly technical information contained in the appendices. 
References to Attachment 2 to Appendix F, which is included in the EIR, clearly direct 
readers who are interested in additional technical details to where such details may be 
found. Dr. Barkan’s report updates the potential risk of hazards-related impacts or the 
likelihood of an accidental release of crude oil; MRS’s report uses the results to 
quantitatively evaluate potential consequences. Although the risk of a spill, upset, or 
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other accident condition remains extremely small, the Revised DEIR provides a 
quantified analysis of potential consequences. The extra effort to quantify potential 
consequences was completed at the suggestions, recommendations, and requests of 
agencies and individuals on the DEIR. The DEIR was updated in the Revised DEIR to 
provide information and analysis that was not available when the DEIR was issued – 
including refined risk data and the analysis of potential consequences. Regarding the 
analysis of a “worst case” scenario, see Response I5-3.  

J3-15 See Response A4-6 regarding tank cars proposed to be used by the Project. 

J3-16 The DEIR describes recent regulatory efforts to reduce the risk of accidental releases of 
crude oil from trains. The DEIR does not, however, assume that the new regulations will 
eliminate the risk. To the contrary, the DEIR concludes that the Project would result in 
significant unavoidable impacts for CEQA purposes because: i) the Project could pose a 
significant hazard to the public or the environment through reasonably foreseeable upset 
and accident conditions involving the release of hazardous materials into the environment 
(Impact 4.7-2); ii) train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions could result in substantial adverse secondary 
effects, including to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality (Impact 4.7-6); and iii) the Project could expose people or 
structures to significant risk, injury, or loss from wildland fires if a train derails in a fire 
hazard severity zone and a resulting fire or explosion causes a wildland fire (Impact 4.7-9). 
See Revised DEIR Section 2.12 (p. 2-62 et seq.) regarding direct and indirect effects of 
the Project relating to hazards and hazardous materials; Revised DEIR Section 2.12.7 
(p. 2-124), summarizing hazards and hazardous materials-related effects; and Revised 
DEIR Section 2.17.4.3.7 (p. 2-159 et seq.), regarding cumulative effects relating to 
hazards and hazardous materials. Further, cumulative hazards and hazardous materials-
related effects relating to transporting Project crude by rail would be significant. Notably, 
“while the updated tank car designs reduce the overall risk, the [cumulative] impact 
would remain significant. This cumulative impact would be significant and unavoidable.” 
(Revised DEIR Section 2.17.4.3.7, p. 2-159 et seq.). 

 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully upgraded 
(p. 47 of Revised DEIR Appendix F). The deadline for extension of compliance with 
PTC implementation was extended to December 31, 2018.5 

J3-17 The ICCTA broadly preempts any local regulation that has the effect of managing or 
governing rail operations, whether or not the regulation applies directly to a rail carrier. 
See Appendix G, p. G-6.  

                                                      
5  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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J3-18 Regarding marine delivery, see Response J3-3; for types of crude oil see Response J3-4; 
regarding sea level rise, the DEIR does not include any discussion of the potential impact 
of climate change-induced sea level rise on the Project. See Ballona Wetlands Land Trust 
v. City of Los Angeles (2011) 201 Cal. App. 4th 455 (EIR not required to discuss impact 
of possible global-warming-related sea level rise on project); and for cumulative impacts, 
see Response B10-28. 

 Responses to comments concerning water quality effects from normal rail operations and 
during an accident are provided in Response J3-19 and J3-20, respectively. 

J3-19 Locomotive emissions include PAH and metals.6 Potential direct impacts to air quality, 
including from diesel exhaust in locomotive emissions, are analyzed in Revised DEIR 
Section 2.6 (p. 2-25 et seq.). Secondary effects of locomotive emissions, including 
impacts that could result from the deposition of emissions constituents in the natural 
environment also were considered. See, e.g., DEIR p. 4.1-6, which discusses the 
USEPA’s secondary maximum ambient standards for criteria air pollutants, which 
standards have been set expressly to protect the natural environment. The City’s ability to 
regulate or mitigate locomotive emissions, including the emission of PAHs and metals, is 
clearly preempted by federal law. Regarding the infeasibility of suggested mitigation, see 
Response J3-9. 

J3-20 Potential significant and unavoidable impacts to waterbodies as a result of a spill, upset, 
or other accident condition are (as noted in this comment) disclosed in the Revised DEIR. 
Regarding the legal infeasibility of mitigating potential rail-related accidents, see DEIR 
Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and UPRR’s Comment B4-3 
and Comment B4-4.  

J3-21 Responses to specific comments regarding biological resources are provided in 
Responses J3-22 through J3-26. 

J3-22 See Response J3-5. 

J3-23 As noted on Revised DEIR p. 2-43, the 300-foot distance was used to “…develop a 
general list of potential plant and wildlife species that may be affected by the 
Project…Documented plant and wildlife occurrences are intended to serve as a minimum 
baseline for describing potential impacts that could occur under normal operating 
conditions and, as analyzed in Revised DEIR Section 4.7 regarding hazards and 
hazardous materials, under upset or accident conditions potentially including an oil spill. 
Additional sensitive biological resources that are not documented in the CNDDB and not 
specifically discussed in this impact analysis could occur in close proximity to the 
tracks.” 

                                                      
6  See, e.g., Fritz, 2000. Diesel Fuel Effects on Locomotive Exhaust Emissions: Final Report prepare for California 

Air Resources Board Stationary Source Division - Fuels Section. October 2000. 
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J3-24 Baseline conditions along existing tracks can vary widely between the Refinery and 
North American points of crude oil origin. The DEIR and Revised DEIR provide 
appropriate detail about actual physical conditions along the tracks in light of the 
geographic scope of the Project. See, e.g., DEIR Section 4.2.2 (p. 4.2-1 et seq.) regarding 
the Suisun Marsh and other sensitive areas. Responses to prior comments are provided in 
FEIR Section 2.5.17, Section 2.5.18, and Section 2.5.19. The Project-related increase in 
rail-related noise impacts to biological resources was evaluated in the Revised DEIR (see, 
e.g., p. 2-44) (“As discussed in DEIR Section 4.2.4.2 for Suisun Marsh, the Project would 
not increase the lateral area of disturbance that extends approximately 200 meters from 
the railroad alignment, relative to baseline conditions, since the area of disturbance is 
determined by physical laws of sound attenuation. Wildlife species are expected to soon 
habituate to the more frequent noise. The increased frequency of trains per day would not 
substantially increase noise impacts to special status wildlife within the uprail study area 
beyond existing operations.”). Regarding the deposition on land or water of air emissions, 
see Response J3-19. Risks associated with derailment are analyzed in Revised DEIR 
Section 2.12. Potential impacts associated with Project changes to baseline conditions 
relating to noise, air quality, and biological resources are analyzed in Revised DEIR 
Sections 2.15, 2.6, and 2.7, respectively. 

J3-25 That locomotive emissions would result in a significant unavoidable impact under normal 
operating conditions is acknowledged. See Revised DEIR Section 2.17.1 (p. 2-141 et seq.). 
Regarding the possibility that components of locomotive air emissions could settle onto 
plants, see Response J3-19. Regarding noise impacts to species, see Response J3-24. 
Regarding federal preemption of the City’s regulation or mitigation of locomotive 
emissions and other rail operation-related effects, see DEIR Section 3.7, DEIR Appendix L, 
Revised DEIR Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. 

J3-26 As noted in Response B10-16, the DEIR and Revised DEIR evaluated all feasible 
mitigation measures to reduce potential significant impacts to a less-than-significant 
level. As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, 
DEIR Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 

As noted on Revised DEIR p. 2-113, compliance with SB 861 was not disputed; rather, 
“compliance with SB 861, as supplemented to require verification and provision of plans 
to all first response agencies, would be infeasible….” 

J3-27 The Project will not result in any increase in emissions from process equipment. See 
Response J3-2. Regarding crude slate, see Response J3-4. Under normal rail operations, 
cumulative impacts to biological resources or water quality would be less than 
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significant. Effects to these resources would therefore be limited to upset or accident 
conditions. The likelihood that a non-Project crude oil train also would derail in the area 
of a Project train derailment, and thus combine to create a cumulatively considerable 
impact on these resources, is remote. 

J3-28 The commenter’s opinion regarding the adequacy of the Revised DEIR is acknowledged. 
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3.5.4 Letter J4 – Responses to Comments from Cool Davis 
Foundation 

J4-1 As noted in Response A7-1, emission calculations assumed that two trains travel one 
direction with tank cars fully loaded and then return unloaded. See Revised DEIR 
Section 2.17.4, which analyzes the potential for incremental, Project-specific impacts to 
combine with the incremental impacts of past, present, and reasonably foreseeable future 
projects to cause or contribute to a significant cumulative effect. See, for example, 
Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects associated with 
hazards and hazardous materials. Following consideration of the incremental impacts of 
other crude by rail projects and based on results of the quantitative risk assessment 
conducted for the Project (see Revised DEIR Appendix F), it was determined that 
impacts would be cumulatively significant. The comment mentions the Phillips 66 
Company Rail Spur Extension Project. As noted in Revised DEIR Table 5-1, the analysis 
did consider the potential for incremental impacts of the Phillips 66 Company Rail Spur 
Extension Project as part of the cumulative scenario. 

J4-2 The commenter’s concerns regarding Project-related impacts to air quality and 
greenhouse gas emissions are acknowledged. 

J4-3 See Response A3-2. 

J4-4 There is no guarantee that the proposed crude oil distribution facility at the Port of 
Vancouver will receive environmental clearance from the State of Washington or that 
crudes will be available to Valero if such a facility were constructed. In addition, the 
suggested alternative would merely shift the impacts related to the transport of crude oil 
by rail to other states. See Response K1-4. 

J4-5 See Response A3-2. 

J4-6 See Response J4-4. 

J4-7 See Response J4-4. 

J4-8 The commenter’s opinion regarding crude oil refining is acknowledged; however, it does 
not address any specific concern or issue related to the adequacy of the Draft EIR. 

J4-9 The commenter’s opinion regarding the proposed Project is acknowledged; however, it 
does not address any specific concern or issue related to the adequacy of the Draft EIR. 
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3.5.5 Letter J5 – Responses to Comments from  
350 Sacramento 

J5-1 The commenter’s concern regarding the potential for Project-related derailments is 
acknowledged. 

J5-2 See Response D59-1 for a detailed discussion of the potential for earthquake-induced 
damage (including rail lines becoming severed directly by fault rupture and rail lines 
becoming displaced or buried by landslides, rock falls, liquefaction and embankment 
settlement) to railroad system infrastructure in any seismically active area along any of 
the routes identified for potential use. 

J5-3 See Response A4-6 regarding tank cars proposed to be used by the Project. 

J5-4 The commenter’s concern regarding potential Project-related water supply impacts 
during a derailment is acknowledged. 

J5-5  The commenter’s statement regarding the adequacy of UPRR’s emergency response 
protocols is not suggested in the Revised DEIR. The analysis describes recent efforts by 
UPRR to reduce the risk of accidental releases of crude oil from trains as well as 
improvements to emergency response capabilities. The Revised DEIR does not, however, 
assume that these efforts will eliminate the risk. To the contrary, the Revised DEIR 
concludes that the Project would pose a significant hazard to the public or the 
environment through reasonably foreseeable upset and accident conditions involving the 
release of hazardous materials into the environment (Impact 4.7-2). 

J5-6 The commenter’s opinion regarding air quality impacts is acknowledged. 

J5-7 The commenter’s concern regarding biodiversity is acknowledged. 

J5-8 The commenter’s concern regarding Project-related impacts resulting from greenhouse 
gas emissions is acknowledged. The Project would not necessarily change Valero’s 
sources of crude oil, but would affect the volumes that could be delivered to the Refinery 
from some North American sources. It is unclear whether or how this change would 
affect the production of crude oil. The change would perhaps increase production from 
wells in some locations and decrease production for wells in other places. The effects of 
any such change would be extremely speculative, given that Valero currently receives 
crude oil from sources all over the world, and the Project will allow Valero to receive 
crude oil from sources throughout North America. 

J5-9 The commenter’s support for the No Project Alternative is acknowledged. 
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Phyllis Fox 
Ph.D, PE, BCEE, QEP 

Environmental Management 
745 White Pine Avenue 

Rockledge, FL 32955 
321-626-6885 

PhyllisFox@gmail.com 
 
October 30, 2015 

Via Email 

Rachael Koss 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 
 

Re: Review of Revised Draft Environmental Impact Report for Valero Benicia Crude by 
Rail Project 

Dear Ms. Koss: 

Per your request, I have reviewed the Revised Draft Environmental Impact 
Report (“RDEIR”) for the Valero Benicia Crude by Rail Project ( “Project”) published by 
the City of Benicia (“City”) for review under the California Environmental Quality Act 
(“CEQA”).1  I have focused my comments on revisions that address my comments on 
the Draft Environmental Impact Report (DEIR).2  Most of my comments on the DEIR are 
not responded to in the RDEIR.  I therefore reincorporate them by reference.   

 

1 City of Benicia, Valero Benicia Crude by Rail Project, Revised Draft Environmental Impact Report, 
SCH # 2013052074, Use Permit Application 12PLN-00063, August 2015; 
http://www.ci.benicia.ca.us/vertical/Sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Valero_Benicia_Crude_by_Rail_RDEIR_Complete_Version.pdf.  
2 Phyllis Fox, Comments on the Draft Environmental Impact Report (DEIR) for the Valero Benicia Crude 
by Rail Project, Benicia, California, September 15, 2014 (Fox DEIR Comments). 
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I. ALL IMPACTS WERE NOT IDENTIFIED 

A. Southern Route Was Not Analyzed 

 For the first time, the RDEIR disclosed four routes that may be used to import 
crude oil.  The RDEIR analyzed impacts along the three northern routes from the 
California border to the Roseville Yard: (1) Oregon to Roseville; (2) Nevada to Roseville 
(northern); and (3) Nevada to Roseville (southern).3  Further, the RDEIR notes that any 
of the North American freight railroad tracks shown in Figure 1-1 could be used due to 
track-sharing agreements.4 However, the RDEIR did not analyze impacts along any of 
these other routes. 
 

The RDEIR concedes the southern route, through southern California, is an 
option but fails to evaluate any of the impacts along this route because “potential direct, 
indirect, and cumulative impacts of crude oil transport by rail approaching the Refinery 
from the south are expected to be substantially similar to the type and severity of 
impacts that could result between the Refinery and the State border via any of the 
northern routes.”5  This is wrong.  
 
 First, based on the EIR’s pre-emption argument, UPRR can use any of these 
routes at its sole discretion.6  The RDEIR, for example, asserts: ”… UPRR retains 
unfettered flexibility in selecting the routes that trains could travel from the crude oil 
origination sites to Roseville… it is theoretically possible, due to track sharing 
agreements () for Project-related crude to be provided to the Refinery via any of the 
North American freight railroad tracks, which are shown in Figure 1-1…”7  If crudes 
were sourced from Texas, Oklahoma or New Mexico8, for example, the southern route 
would be the shortest and thus the most economic.  As the RDEIR chooses to leave all of 
its options open, as to both crudes and routes, the EIR must evaluate the worst case, 
which would be importing crude via the southern route. 
 
 Second, contrary to the RDEIR’s assertions, some impacts would be much more 
significant via the southern route.  The distance travelled within California on the 
southern route, from Arizona to Roseville, is about 700 miles.  In comparison, the 
in-California distance on the longest northern route is 297 miles.  Thus, the southern 

3 RDEIR, pp. 2-24, footnote 6 and 2-30.  See also Figure 1-2. 
4 RDIIR, p. 2-24. 
5 RDEIR, p. 1-5. 
6 RDEIR, p. 1-5 (“…on the basis of federal preemption, neither the Refinery nor the City has any authority 
to dictate or limit routes selected by UPRR…”). 
7 RDEIR, pp. 2-23/24. 
8 RDEIR, Figure 1-2 and p. 2-21 . 
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route would be about 2.3 times longer than the longest northern route.  As most impacts 
(e.g., air quality, greenhouse gases, and hazards) increase as the miles travelled in 
California increase, the longer southern route has the largest impacts.   

1. Rail Accidents 

The longer the route, the greater the probability of accidents.  Typically accidents 
are determined based on the number of accidents per million miles traveled.9  Further, 
as explained in the RDEIR, accident risk is heavily driven by mileage in HTUA (high 
urban threat areas).  The southern route would pass through many more, much more 
densely populated areas than the northern routes, including the Sacramento area, cities 
in the southern Central Valley, and the Inland Empire/San Bernardino area.  This 
would further increase the probability of accidents.   

2. Air Quality and Greenhouse Gas Emissions 

Second, the longer the route, the higher the locomotive and rail car fugitive 
emissions (NOx, ROG, diesel particulate matter) and thus the greater the air quality and 
public health impacts.  The southern route would result in highly significant increases 
in both ROG and NOx, ozone precursors, compared to the shorter northern routes.  The 
majority (>90% of miles) of the southern route pass through areas with extreme to 
severe ozone nonattainment issues.   

 
Nonattainment areas are divided into six classes from “marginal” to “extreme”, 

depending on the extent to which the ozone design value10 exceeds the standard.  The 
majority of the southern route passes through the heart of the San Joaquin Valley Air 
Basin, which is in extreme nonattainment with the federal 8-hour ozone standard11 and 
has the distinction, along with the South Coast Air Basin, of having the worst ozone 
nonattainment problem in the United States.  Most of the rest of the route passes 
through areas classified as “severe”.  The ozone concentrations in “extreme” areas are 
more than double the current state and federal 8-hour standards (70 ppb).  Further, the 
entire southern route would pass through areas that are in nonattainment with both 

9 RDEIR, pp. 2-95, 2-98 (“Train accident rates typically are determined based on the number of accidents 
per million miles traveled. As the miles a train travels increase, the probability of an accident also 
increases. Therefore, the additional miles Project-related trains would travel from the source locations to 
the California border would increase the overall probability of an accident resulting in injuries and 
fatalities […].”) 
10 The design value is the three-year rolling average of the fourth highest 8-hour ozone concentration.  
The designation of attainment status is determined by comparing the design value to the National 
Ambient Air Quality Standard (NAAQS). 
11 Current Nonattainment Counties for All Criteria Pollutants; 
http://www3.epa.gov/airquality/greenbk/ancl.html. 
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federal and state ozone standards, while the northern routes pass through areas with 
much better air quality.12   

 
 The RDEIR asserts that 50-car unit trains would be dispatched from Roseville13 
and thus that “it is less likely that Project trains would use the southern route because 
they first would have to travel through Sacramento to Roseville, and then back through 
Sacramento to reach the refinery.”14  In other words, it would add a 13 mile trip to the 
route. 
 

This is not a creditable argument.  First, 26 miles is a tiny fraction of the 
1,500 mile route and would add very little to either the cost or transit time and would 
thus have little to no influence on routing.  Second, an additional 26 miles is much less 
than the increase in mileage that would result from routing trains carrying crude from 
Texas, Oklahoma or New Mexico via the northern route.  Finally, trains could be staged 
at a railyard in the southern part of the state,15 though this would be unlikely as it 
would cost more to send two 50-car trains over the much longer distance.  In sum, 
Roseville makes the most sense for staging, regardless of the origin of the trains.  
Staging through Roseville, regardless of the route, would be the most economic and 
efficient choice. 

 
 The EIR must analyze the worst case, which is the southern route, or impose a 

condition prohibiting it. 

B. Fugitive VOC Emissions from Railcars Were Underestimated and Are 
Significant 

The DEIR did not include any reactive organic gas (ROG) or toxic air 
contaminant (TAC) emissions from rail cars from their point of origin through 
unloading.  I estimated that these emissions would be about 53 ton/day along the 
1500 mile route from the shipping point to the Terminal.16  The RDEIR revised the 
emission inventory to include ROG emissions from rail cars in transit everywhere but in 

12 2013 Area Designations for State Ambient Air Quality Standards, Ozone and Area Designations for 
National Ambient Air Quality Standards, 8-hour Ozone; http://www.arb.ca.gov/desig/adm/adm.htm. 
13 Longer trains are generally cheaper to operate.  Thus, trains likely travel from the crude source to 
Roseville as 100-car unit trains.  As the rail lines between Sacramento and Benicia are busy with 
numerous passenger trains requiring tight scheduling, the 100-car unit trains are broken up into two 
50-car unit trains at Roseville and separately dispatched to the Refinery during off-peak periods.   
14 RDEIR, p. 1-5. 
15 See list at: http://www.arb.ca.gov/railyard/community/community.htm. 
16 Fox DEIR Comments, Comment II.E. 
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the BAAQMD.17  However, it used a method that underestimates the emissions by huge 
amounts. 

 
The RDEIR relies on Valero’s emission calculation in Appendix A, captioned: 

“A.6 Valero’s Fugitive ROG Railcar Emissions.”18 This calculation is unsupported.  
Citations and supporting calculations are missing.  The formula is referenced to cell 
coordinates in an Excel spreadsheet (C6*F6*G6*H6(1-I6)/1000/1.10231) that was not 
produced, so it is gibberish.  The formula used to estimate emissions is based on the 
number of fugitive components on each rail car and emission factors based on “average 
marketing terminals” in kilograms per hour per source (where a source is a valve or 
connector). 

 
The types of fittings on rail cars are distinguishable from those on the loading 

rack of marketing terminals that transfer refinery products to tanker trucks while 
stationary.  The RDEIR’s revised calculations, for example, do not include any vents or 
safety valve releases.  A unit train, on the other hand, is not stationary, but rather is 
travelling at up to 50 miles per hour.19 Further, a unit train passes through areas with 
high winds.  The area between Roseville and Benicia, for example, is known for its high 
winds, supporting a cluster of wind farms east of Benicia.20  Further, between the crude 
source and Roseville, the trains will pass through narrow mountain passes that serve as 
wind tunnels. The winds coupled with the speed of the train create suction across the 
face of fugitive components, which sucks VOC emissions out of the tanks.  Thus, the 
substitution of “average marketing terminal” factors for actual measurements of transit 
losses grossly underestimates VOC emissions from in-transit rail cars. 

 
I estimated these emissions using the lower end of the range of actual 

measurements of product loss en route.21  This results in total VOC emissions of 
53 ton/day22 of ROG for the 1,500 mile trip from source to destination, assuming a loss 
of 0.5%, 50 cars/train and two unit trains per day.  Using the newly reported miles 
travelled and the longest route in each District from among the three options 

17 RDEIR, Appx. A 
18 RDEIR, Appx. A, p. A-11. 
19 RDEIR, pp. 2-80, 81, 92, 98, 3-21.  This speed is reduced in some cases, including to 40 mi/hr in urban 
areas for unit trains including tank cars not meeting enhanced standards and to 30 mi/hr for unit trains 
that do not have enhanced braking systems, required starting in 2021. 
20 https://en.wikipedia.org/wiki/Montezuma_Hills; 
https://www.solanocounty.com/depts/rm/planning/wind_turbine_projects.asp; 
http://www.co.solano.ca.us/depts/rm/documents/eir/montezuma_ii_wind_project.asp. 
21 Fox DEIR Comments, Comment II.E, p. 31. 
22 ROG emissions from train transit = (106 ton/car)(50 car/train)(2 train/day)(0.005) = 53 ton/day. 
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evaluated23 and ROG significance thresholds for each air district,24 the increase in ROG 
emissions within all air districts are highly significant, thousands of times higher than 
significance thresholds: 

 
BAAQMD: 336 lb/day vs. 54 lb/day 
Siskiyou: 6,289 lb/day25 vs. 25 lb/day 
Shasta: 5,512 lb/day vs. 25 lb/day 
Tehama: 2,827 lb/day vs. 25 lb/day 
Butte: 3,745 lb/day vs. 25 lb/day 
Feather River:1,837 lb/day vs. 25 lb/day 
Placer: 6,572 lb/day vs. 24 lb/day 
Sacramento: 1,131 lb/day vs. 65 lb/day 
Lassen: 2,544 lb/day vs. 25 lb/day 
Northern Sierra: 6,713 lb/day vs. 65 lb/day 

 
The exceedance in the Sacramento MAQMD is particularly egregious because 

this District is classified as severe nonattainment for the federal 8-hour ozone standard. 
These are new significant impacts that the RDEIR did not disclose.  They can and must 
be mitigated, as discussed in Comment II.A. 

 
These ROG emissions contain the same chemicals found in the crude oil, 

including benzene, toluene, xylene, hexane, and ethylbenzene.  As documented in my 
comments on the DEIR, some crudes can contain up to 7% benzene by weight.  Thus, 
greater than 1,301 lb/day of benzene could be emitted in California and greater than 
336 lb/day of benzene within the BAAQMD from rail car leakage.  This rail car leakage 
is much greater than the amount of benzene (and other TACs) included in the revised 
Health Risk Assessment (HRA).  For example, the HRA included only 0.06 lb/day of 
benzene26 from fugitive components or a tiny fraction of the 336 lb/day of benzene that 
could be emitted within the BAAQMD from the rail cars themselves.  

 

23 RDEIR, Table 4.1-11. 
24 RDEIR, Tables 4.1-12 and 4.1-13. 

25 Sample calculation for Siskiyou: (89 mi/1500 mi)(53 ton/day)(2,000 lb/ton) = 6,289 lb/day using 
distances within each air district from Table 4.1-11. 
26 DEIR, Appx. E.4, pdf 1160, and from Excel spreadsheet “Refinery Health Calculation June 2015 for 
Attachment.xlsx’: 3.24E-04 g/s benzene; (3.24E-04 g/s benzene)/(453.6 lb/g)(3600 s/hr)(24 hr/day) = 
0.062 lb/day benzene. 
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II. ALL FEASIBLE MITIGATION WAS NOT REQUIRED 

The RDEIR concluded that the following impacts are “significant and 
unavoidable”:27 
 

Impact 4.1-1: conflict with implementation of applicable air quality plans; 

Impact 4.1-5: contribute to an existing or project air quality violation uprail 
from the Roseville Yard; 

Impact 4.1-7: result in cumulatively considerable net increases in ozone 
precursor emissions in uprail air districts; 

Impact 4.2-10: result in adverse impacts on biological resources from 
collisions with trains due to increased frequency of railcars; 

Impact 4.6-1: generate direct and indirect GHG emissions; 

Impact 4.6-2: conflict with Executive Order S-3-05; 

Impact 4.7-2: pose significant hazard to public or the environment via upset 
and accident conditions involving release of hazardous materials; 

Impact 4.7-6: hazardous materials spills, fires, explosions; and 

Impact 4.7-9: Expose people or structures to significant risk, injury, or loss 
from wildland fires.  

 
Thus, all feasible mitigation is required28.  The RDEIR simply asserts that there is 

no feasible mitigation that could be used to reduce these impacts without conducting 
any analysis whatsoever.  As set out below, there is feasible mitigation. 

A. All Feasible Mitigation Was Not Required for Significant Air Quality 
Impacts 4.1-1, 4.1-4 and 4.1-7 

 The RDEIR expanded the air quality analysis to include locomotive emissions in 
air districts outside of the BAAQMD through which the trains would travel, including: 
 

Yolo-Solano AQMD 
Sacramento Metropolitan AQMD  
Placer County APCD; 
Tehama County APCD; 
Butte County APCD; 
Feather River AQMD; 

27 RDEIR, Table ES-2. 
28 Pub. Res. Code § 21081, 21002. 
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Siskiyou County APCD; 
Shasta County AQMD; 
Lassen County APCD; 
Northern Sierra AQMD; 

 
This analysis found that the increase in NOx emissions from locomotives in all of 

these air districts is significant.  However, rather than imposing any mitigation, the 
RDEIR argues locomotive emissions are preempted from mitigation under CEQA.29  
This is an absurd argument because emissions, once released from a locomotive, are 
part of the ambient air and thus are part of the “commons” that are subject to regulation 
and control by local agencies.   

 
Further, NOx and ROG are twice removed from their source.  The significance 

criteria for NOx and ROG are generally based on the fact that they are ozone 
precursors.  Ozone is the pollutant of concern.  Ozone is not emitted by locomotives or 
railcars, but rather, it is formed in the atmosphere from precursor compounds, 
primarily NOx and ROG.  The amount of ozone that forms depends on the level of 
other pollutants present in the air where it is emitted.  For example, in areas with low 
ambient NOx levels, such as many of the northern air districts, NOx emissions 
contribute to an increase in ambient ozone levels, beyond what would be predicted 
from a 1:1 relationship.30  Thus, reductions in ROG could be used to offset increases in 
NOx and vice versa.   

 
Project NOx and ROG emissions are released to meet Valero’s goal to change the 

source of its crude oil, which pollutes the commons.  Thus, it is Valero’s obligation 
under CEQA to mitigate the resulting impacts.  Valero can’t get off the hook for 
mitigating its impacts just because it chooses to import its crude by rail rather than 
another common carrier, such as ship or pipeline. 

 
Further, the majority of the ROG emissions that must be mitigated are released 

from the rail cars, which are either owned by or leased by Valero and thus under 
Valero’s control.  The City, as the lead agency, can require mitigation, or, in the 
alternative, deny the Project.  The impacts here are so substantial that, absent 
mitigation, they warrant Project denial.   

 
There are three types of mitigation measures that could be used to reduce the 

significant NOx and ROG emissions to a less than significant level: (1) banked emission 
reduction credits (ERCs); (2) actual contemporaneous reductions at facilities under 
Valero’s control; or (3) emission reduction agreements.  These are discussed below. 

29 RDEIR, p. 2-39 and Appx. G, H. 
30 D.J. Rasmussen, J. Hu and others, The Ozone-Climate Penalty: Past, Present, and Future, 
Environmental Science & Technology, v. 47, no. 24, 2013, pp. 14258–14266. 
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1. Emission Reduction Credits 

 Banked emission reduction credits (ERCs) in the affected air districts could be 
purchased and retired by Valero. 

2. Actual Reductions 

The City could require that Valero make emission reductions, in an amount 
equal to the increase in emissions, at sources under its control in affected air basins.  The 
significant increases in ROG and NOx in the BAAQMD31, for example, could be offset 
by equivalent reductions at emission sources at the Valero Refinery by retrofitting 
existing boilers and heaters with more effective NOx and ROG controls.  These might 
include, for example, replacing low NOx burners with SCR or retrofitting combustion 
sources with oxidation catalysts to reduce ROG. 

 
The emission increases in other air districts could be offset by requiring that 

Valero make emission reductions at facilities that it controls in other affected air 
districts.  These would include reductions at its wholesale terminals32 and to its tanker 
truck fleet, used to transport products from its Benicia Refinery to end users in affected 
northern air districts.  Some example controls include: 

Marketing Terminals 

Retrofitting storage tanks with geodesic domes; 

Installing NOx and ROG exhaust controls on diesel fired engines, such as 
emergency generators; 

Controlling loading/unloading emissions using carbon canisters rather 
than flares or thermal oxidizers, which would eliminate NOx emissions; 

On-site renewable energy generation; and 

Employee transit and alternative transportation. 

31 The RDEIR continues to assert that the reduction in ship traffic offsets the increase in Project emissions.  
However, my comments on the DEIR explain why this is incorrect.  The ROG and NOx emission 
increases within the BAAQMD are significant and unmitigated. 
32 Valero Wholesale Terminals; http://www.valero.com/ourbusiness/ourlocations/Pages/Home.aspx. 
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Tanker Truck Fleet 

Use alternative diesel fuels, such as, Clean Fuels Technology (water 
emulsified diesel fuel), or O2 diesel ethanol-diesel fuel (O2 Diesel) in existing 
engines;33 

Use idle reduction technology, defined as a device that is installed on the 
vehicle that automatically reduces main engine idling and/or is designed to 
provide services, e.g., heat, air conditioning, and/or electricity to the vehicle 
or equipment that would otherwise require the operation of the main drive 
engine while the vehicle or equipment is temporarily parked or is 
stationary;34 

Minimize idling time either by shutting off equipment when not in use or 
limit idling time to 3 minutes.  Signs shall be posted in the designated 
queuing areas at terminals to advise operators of the 3 minute idling limit.  

Implement a program to eliminate leaks during tanker truck loading and 
unloading35  

 
Among these, storage tank retrofits are among the most effective.  Many storage 

tanks are present at Valero Marketing Terminals.  They are also widely distributed in 
agricultural areas to store diesel fuel for farm equipment.  Reductions of VOCs from 
installing tank domes would offset increases in NOx, as both are ozone precursors. 

Storage Tanks 

The significant ozone impacts, reflected by significant increases in NOx and 
ROG, could be fully offset by retrofitting product storage tanks at Valero marketing 
terminals with geodesic domes.  These domes are feasible and are widely used to satisfy 
best available control technology.  Over 10,000 aluminum domes have been installed on 
petrochemical storage tanks in the United States.36  The ExxonMobil Torrance Refinery: 
“completed the process of covering all floating roof tanks with geodesic domes to 
reduce volatile organic compound (VOCs) emissions from facility storage tanks in 2008.  
By installing domes on our storage tanks, we’ve reduced our VOC emissions from these 

33 SCAQMD, Mitigation Measure Resources, Construction Emissions Mitigation Measures, 
https://www.google.com/webhp?sourceid=chrome-instant&ion=1&espv=2&ie=UTF-
8#q=scaqmd%20ceqa%20construction%20mitigation. 
34 http://www3.epa.gov/smartway/forpartners/technology.htm#tabs-3. 
35 See, e.g., U.S. EPA, Control of Hydrocarbons from Tank Truck Gasoline Loading Terminals, Report 
EPA-450/2-77-026, October 1977. 
36 M. Doxey and M. Trinidad, Aluminum Geodesic Dome Roof for Both New and Tank Retrofit Projects, 
Materials Forum, v. 30, 2006, Available at: 
http://www.materialsaustralia.com.au/lib/pdf/Mats.%20Forum%20page%20164_169.pdf.  
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tanks by 80 percent.  These domes, installed on tanks that are used to store gasoline and 
other similar petroleum-derived materials, help reduce VOC emissions by blocking 
much of the wind that constantly flows across the tank roofs, thus decreasing 
evaporation from these tanks.”37  

  
A project recently proposed at the Phillips 66 Los Angeles Carson Refinery 

required external floating roof tanks with geodesic domes to store crude oil with an 
RVP of 11.38  The Negative Declaration for this project assumed these tanks would store 
crude oil with a true vapor pressure (TVP) <11 psi.  The ConocoPhillips Wilmington 
Refinery added a geodesic dome to an existing oil storage tank to satisfy BACT.39  
Similarly, Chevron proposes40 to use domes on several existing tanks to mitigate VOC 
emission increases at its Richmond Refinery.41  The U.S. Department of Justice CITGO 
Consent Decree required a geodesic dome on a gasoline storage tank at the Lamont, 
Texas refinery.42  Further, numerous vendors have provided geodesic domes for 
refinery tanks.43  

37 Torrance Refinery: An Overview of our Environmental and Social Programs, 2010, Available at: 
http://www.exxonmobil.com/NA-English/Files/About_Where_Ref_TorranceReport.pdf.  
38 See, e.g., Phillips 66 Los Angeles Refinery Carson Plant – Crude Oil Storage Capacity Project, 
September 6, 2013, Table 1-1, Draft Negative Declaration, Available at: 
https://www.aqmd.gov/CEQA/documents/2013/nonaqmd/Draft_ND_Phillips_66_Crude_Storage.pdf 
 
39 SCAQMD Letter to G. Rios, December 4, 2009, Available at: 
http://yosemite.epa.gov/r9/air/epss.nsf/e0c49a10c792e06f8825657e007654a3/e97e6a905737c9bd882576
cd0064b56a/$FILE/ATTTOA6X.pdf/ID%20800363%20ConocoPhillips%20Wilmington%20-
%20EPA%20Cover%20Letter%20%20-AN%20501727%20501735%20457557.pdf.   
40 City of Richmond, Chevron Refinery Modernization Project, Environmental Impact Report, Volume 1: 
Draft EIR, March 2014 (Chevron DEIR), Available at: http://chevronmodernization.com/project-
documents/.  
41 Chevron EIR, Chapter 4.3; http://chevronmodernization.com/wp-content/uploads/2014/03/4.3_Air-
Quality.pdf. 
 
42 CITGO Petroleum Corp. Clean Air Act Settlement, Available at: 
http://www2.epa.gov/enforcement/citgo-petroleum-corporation-clean-air-act-settlement.  
43 See, e.g., Aluminum Geodesic Dome, Available at: http://tankaluminumcover.com/Aluminum-
Geodesic-Dome; Larco Storage Tank Equipment, Available at: 
http://www.larco.fr/aluminum_domes.html; Vacono Dome, Available at: 
http://www.easyfairs.com/uploads/tx_ef/VACONODOME_2014.pdf; Peksay Ltd., Available at: 
http://www.thomasnet.com/productsearch/item/10039789-13068-1008-1008/united-industries-group-
inc/geodesic-aluminum-dome-roofs/; United Industries Group, Inc., Available at: 
http://www.thomasnet.com/productsearch/item/10039789-13068-1008-1008/united-industries-group-
inc/geodesic-aluminum-dome-roofs/. 
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3. Voluntary Emission Reduction Agreements 

 The significant increase in ROG and NOx emissions in air districts that the rail 
lines pass through could be fully mitigated using voluntary emission reduction 
agreements or VERAs.  The RDEIR identifies mitigation fee program in up-rail districts, 
but improperly argues they are pre-empted.44  Various agencies already use them as 
CEQA mitigation as discussed below.  A Voluntary Emission Reduction Agreement would 
require Valero to make a one-time payment for its ROG and NOx emissions in excess of 
significance thresholds to each affected air district.   
 

Kern County has used Development Mitigation Contracts (DMCs) to mitigate 
CEQA impacts since 2008.  They are mandated by enforceable mitigation measures 
under CEQA and thus are called DMCs.45  
 
 The SJVAPCD uses Voluntary Emission Reduction Agreements or VERAs to 
implement its Rule 9510 and to address mitigation requirements under CEQA.  The 
applicant provides funds to the District.  The District then identifies emission reduction 
projects and uses the funds to implement emission reductions on behalf of the project 
applicant.  These agreements are incorporated into the SJVUAPCD’s CEQA Guidelines, 
which explain: 
 

“Design elements, mitigation measures, and compliance with District 
rules and regulations may not be sufficient to reduce project-related 
impacts on air quality to a less than significant level. In such situations, 
project proponents may enter into a Voluntary Emission Reduction 
Agreement (VERA) with the District to reduce the project related impact 
on air quality to a less than significant level. A VERA is a mitigation 
measure by which the project proponent provides pound-for-pound 
mitigation of air emissions increases through a process that funds and 
implements emission reduction projects. A VERA can be implemented to 
address impacts from both construction and operational phases of a 
project.  

To implement a VERA, the project proponent and the District enter into a 
contractual agreement in which the project proponent agrees to mitigate 
project specific emissions by providing funds to the District. The District’s 
role is to administer the implementation of the VERA consisting of 
identifying emissions reductions projects, funding those projects and 
verifying that emission reductions have been successfully achieved. The 

44 RDEIR, p. 2-39. 
45 Kern County, Final Environmental Impact Report for Revisions to the Kern County Zoning Ordinance 
– 2015, 2015, p. 4.3-49, 4.3-102/103; http://pcd.kerndsa.com/planning/environmental-documents/421-
oil-gas-deir. 
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VERA implementation process also provides opportunity for the project 
proponent to identify specific emission reduction projects to be 
administered by the District. The funds are disbursed by the District in the 
form of grants. Types of emission reduction projects that have been 
funded in the past include electrification of stationary internal combustion 
engines (such as agricultural irrigation pumps), replacing old heavy-duty 
trucks with new, cleaner, more efficient heavy-duty trucks, and 
replacement of old farm tractors.  

The District verifies the actual emission reductions that have been 
achieved as a result of completed grant contracts, monitors the emission 
reduction projects, and ensures the enforceability of achieved reductions. 
The initial agreement is generally based on the projected maximum 
emissions increases as calculated by a District approved air quality impact 
assessment, and contains the corresponding maximum fiscal obligation. 
However, the District has designed flexibility into the VERA such that the 
final mitigation can be based on actual emissions related to the project as 
determined by actual equipment used, hours of operation, etc. After the 
project is mitigated, the District certifies to the Lead Agency that the 
mitigation is completed, providing the Lead Agency with an enforceable 
mitigation measure demonstrating that project specific emissions have 
been mitigated to less than significant.  

To ensure all feasible mitigation measures are incorporated into the 
project to reduce project air quality impact to less than significant, the 
District recommends the project proponent (and/or Lead Agency) engage 
in discussion with the District to have the VERA adopted by the District 
prior to the finalization of the environmental document. This process will 
allow the environmental document to appropriately characterize the 
project emissions and demonstrate that the project impact on air quality 
will be mitigated to less than significant under CEQA as a result of the 
implementation of the adopted VERA. The District has been developing 
and implementing VERA contracts with project proponents to mitigate 
project specific emissions since 2005. It is the District’s experience that 
implementation of a VERA is a feasible mitigation measure, which 
effectively achieves the emission reductions required by a Lead Agency, 
including mitigation of project-related impacts on air quality by supplying 
real and contemporaneous emissions reductions. Therefore, Lead 
Agencies should require the project proponent to negotiate a VERA with 
the District prior to the Lead Agency’s final approval of the CEQA 
document. This allows the Lead Agency to disclose to the public the 
certainty that the VERA is assuring full mitigation of air quality impacts as 
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specified in the environmental review document or equivalent 
documentation certified by the Lead Agency.”46 

 
Through 2014, the SJVUAPCD had entered into over 20 VERAs.  VERAs have 

been identified as mitigation measures within environmental documents that 
underwent public review under CEQA.47  Types of projects that have been funded 
include electrification of stationary internal combustion engines (such as agricultural 
irrigation pumps, present throughout the subject air districts), replacing old heavy-duty 
trucks with new, cleaner, more efficient heavy-duty trucks, and replacing old farm 
tractors.  The District has repeatedly concluded VERA “is a feasible mitigation measure 
under CEQA, effectively achieving emission reductions necessary to reduce impacts to 
a less than significant level.”48 
 
 This approach, for example, was recently proposed by Kern County to mitigate 
impacts from oil and gas drilling and was vigorously upheld in the response to 
comments, concluding that it is “…an enforceable mitigation measure that will 
effectively “zero out” new project emissions of NOx, PM10 and ROGs by generating 
equivalent emissions reduction through equipment replacements and other measures 
funded by the mitigation fees.”49  Other air districts also use this approach, including 
Placer County APCD and Sacramento Metropolitan AQMD.50   

 
This approach has been found legally sufficient by court rulings in the following 

cases: California Building Industry Assn. v. San Joaquin Valley APCD, Fresno County Case 
No. 06 CECG 02100 DS13; National Association of Home Builders v. San Joaquin Valley 
Unified Air Pollution Control District; Federal District Court, Eastern District of 
California, Case No. 1:07-CV-00820-LJO-DLB; and Center for Biological Diversity et al v 
Kern County, Fifth Appellate District, Case No. F061908. 

 
The City could use a DMC or VERA to reduce the Project’s significant and 

unavoidable air quality impacts.  Under such an agreement, Valero would pay an air 
emission mitigation fee pursuant to an agreement between the City and the air districts 

46 SJVAPCD, Guidance for Assessing and Mitigating Air Quality Impact, March 19, 2015, pp. 116-117; 
http://www.valleyair.org/transportation/GAMAQI_3-19-15.pdf. 
47 SJVAPCD, Summary of Comments and Responses to Proposed Revisions to the GAMAQI-2012, May 
31, 2012, p. 3; https://www.valleyair.org/transportation/GAMAQIDRAFT-
2012/GAMAQIResponsetoComments5-10-12%20.pdf. 
48 SJVAPCD, 2014 Annual Report, Indirect Source Review Program, Reporting Period: July 1, 2013 to June 
30, 2014, pp. 5, 9; http://www.valleyair.org/ISR/Documents/2014-AnnualISRReport.pdf. 
49 Kern County Oil & Gas FEIR, 2015, pp. 7-184/185; 
http://psbweb.co.kern.ca.us/UtilityPages/Planning/EIRS/oil_gas/RTC/Oil_Gas_FEIR_Vol3_Chapter_
7.2.1.pdf. 
50 RDEIR, p. 2-38. 
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where the impacts occur to fully offset new emission increases.  The air districts would 
then use the fees to reduce emissions within the district.  The SJVUAPCD, who has 
more experience with this approach than other agencies, has found that the cost for 
these reductions is $6,974 per ton.51 

 
The voluntary mitigation program would have to be designed to assure that 

impacts are reduced at the place and time that they actually occur, i.e., continuously in 
areas in the vicinity of the rail lines.  For example, the rail lines pass through large areas 
of national forest and irrigated farm lands.  Emissions from trains that pass through 
these areas could be mitigated under VERAs by replacing diesel-fuel equipment used 
by the Forest Service or by electrifying irrigation pumps.  The rail lines also pass 
through HTUAs.  The emissions in these areas also could be offset by installing solar 
panels on homes and commercial buildings in the vicinity of the rail tracks, or replace 
fireplaces and word burning stoves with more efficient heating method. 

B. All Feasible Mitigation Was Not Required for Significant Hazard 
Impact 4.7-2 

 The RDEIR includes a new hazard analysis that concludes the consequences of 
an accident are significant and unavoidable.  However, even though the RDEIR 
identifies alternatives that would significantly reduce this risk, it fails to require them as 
mitigation, even though they are discretionary to Valero. 
 

Valero will own or lease the railcars used to import crude.  Valero is committing 
to use non-jacketed CPC-1232s instead of legacy DOT-111s, 52 which will only provide 
mitigation/improvement over the allowable minimum standards until DOT-111s must 
be retrofitted/phased out (by January 1, 2018 for Packing Group 1 unit train crude 
service). 
 

The RDEIR Quantitative Risk Analysis (QRA) concludes that the accident risk is 
significant for any of the tank car scenarios analyzed, but risks are highest for the non-
jacketed CPC-1232s that Valero proposes to use, lower for DOT-117R (retrofitted 
CPC-1232s), and lower still for DOT-117 new builds.  In spite of these findings, namely 
that there are feasible railcars that significantly reduce the risk of impacts from 
accidents, the EIR fails to require their use, even though their selection is at the 
discretion of Valero. 
 

51  SJVUAPCD 2014, p. 2. 
52 RDEIR p. 2-8.  See DEIR Section 3.4.1.3, Tank Cars, for more information. 
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Valero’s proposal in the RDEIR provides no significant mitigation, but simply 
compliance with the law for a limited time. 53 At the time the DEIR was published, 
legacy DOT-111s were permissible and CPC-1232s were more protective.  However, 
under the USDOT Final Rule: Enhanced Tank Car Standards adopted in 2015, legacy 
DOT-111s have to be upgraded or phased out of unit train crude service, and non-
jacketed CPC-1232 will shortly afterwards also need to be upgraded or phased out of 
unit train crude service.54  Thus, to mitigate significant hazard impacts, safer tank cars 
should be required, at least new DOT-117s.   
 

Under the Final Rule, new and existing tank cars are both subject to enhanced 
standards, but the standards for existing tank cars are less stringent and protective. 
New tank cars built after October 1, 2015 must meet the DOT-117 standard.  Existing 
tank cars have to be upgraded to meet the DOT-117R standard or phased out of unit 
train crude service.  
 

The date by which existing tank cars have to be upgraded varies depending 
upon the type of car and crude being transported.  Unjacketed legacy DOT-111s 
transporting higher danger crudes (classified as Packing Group I) in unit train service 
have to meet the DOT-117R standard by January 1, 2018.55  Non-jacketed CPC-1232 tank 
cars in Packing Group I unit train service (the tank cars proposed for use by Valero) 
have to meet the DOT-117R standard by April 1, 2020. 56 
 
 As further explained below, the RDEIR used a Quantitative Risk Analysis (QRA) 
to determine the significance of an accident associated with the Project.  Based on the 
QRA results, the RDEIR concludes that maximum risks from proposed transport of 
Project-related crude oil are above the significant risk threshold and that impacts would 
be considered significant. The RDEIR provides QRA results for various operational 
scenarios and for crude transport in three types of tank cars:  
 

Non-jacketed CPC-1232 (the tank cars proposed for use by Valero); 

53 DEIR pp. 3-19-3-20 (“Valero would comply with all legal requirements applicable to the transport of 
crude oil by rail, including all tank specification requirements. In one respect, however, Valero would 
exceed legal requirements. Valero has committed that, when the PHMSA regulations call for use of a 
DOT-111 car, Valero would use 1232 Tank cars rather than legacy DOT-111 cars.”). 
54 USDOT Final Rule: Enhanced Tank Car Standards and Operational Controls for High- 
Hazard Flammable Trains, adopted May 1, 2015, see discussion in RDEIR, pp. 2-79-2-81; 
http://www.phmsa.dot.gov/pv_obj_cache/pv_obj_id_C93438A3750672CC19C218658253009CC0511900
/filename/HHFT_Final_Rule.pdf. 
55 Unjacketed legacy DOT-111s transporting medium and lower danger crudes (classified as Packing 
Groups I and II) in unit train service have to meet the DOT-117R standard by May 1, 2023, and May 1, 
2025, respectively. 
56 Non-Jacketed CPC-1232 tank cars in Packing Group II and III unit train service have to meet the DOT-
117R standard by July 1, 2023, and May 1, 2025, respectively. 
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DOT-117R (retrofitted CPC-1232 cars); and 

DOT-117 (new tank cars built to the standard in effect starting October 1, 2015 
for new builds). 

 
 The RDEIR Sections 2.12.6 and 2.17.4.3.7 conclude, based on the QRA in 
Appendix F, as to Project and cumulative impacts, as follows: 
 

Maximum risks from proposed transport of Project-related crude oil are 
above the significant risk threshold and that impacts would be considered 
significant, with Non-Jacketed CPC-1232 (the tank cars proposed for use by 
Valero);  

Risks would be lower, but still significant, with tank cars meeting the 
DOT-117R standard (retrofitted CPC-1232); 

Risks would be even lower, but still significant with tank cars meeting the 
DOT-177 standard (new cars built to the standard in effect starting October 1, 
2015 for new builds).   

 
In addition to the Project, the following crude by rail projects were included in 

the QRA for cumulative impacts: 57  
 

Alon Bakersfield Refinery Crude Flexibility Project: New (currently under 
construction) unloading facility at existing refinery that could accept up to 
two, 104-tank car unit trains per day. 

Plains All American Pipeline Bakersfield Crude Terminal: New (now 
operating) unloading facility in which crude oil delivered in tank cars is 
transferred to outbound pipelines. 

Kinder Morgan (City of Richmond): Repurposed (now operating) ethanol 
transloading facility in which crude oil is loaded onto trucks for delivery to 
refineries. 

Tesoro Refinery (Contra Costa County): Existing (now operating) refinery 
accepting crude oil from third-party operated unloading facility. 

Phillips 66 Santa Maria Refinery Rail Spur Project (San Luis Obispo County): 
New unloading facility at existing refinery that could accept up to five, 
80-tank car unit trains per week. 

InterState Oil Co. (Sacramento County): Existing (currently not operating due 
to court imposed shutdown) transloading facility in which crude oil delivered 
in tank cars is transloaded onto trucks for delivery to Bay Area refineries. 

57 RDEIR, p. 2-144, 2-146, Appendix F, pp. 67-68. 
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Targa Stockton: Proposed marine oil terminal to receive CBR and load onto 
barges; up to 70,000 bpd; allow CBR to be transferred to barges or tankers as 
well as to be delivered to Bay area refineries via Kinder Morgan Partners 
(KMP) pipeline. 

 
The California crude by rail projects included in the QRA for cumulative impacts 

have a combined capacity that is substantially larger than the capacity for just the 
Benicia Project.  Likewise, overall rail traffic for these California projects is substantially 
larger than rail traffic for just the Benicia Project.  Between the California border and 
Sacramento, overall rail traffic for these California projects is about 4.4 times the rail 
traffic for just the Benicia Project.58  Between Benicia and Sacramento, overall rail traffic 
for these California projects is about 1.4 times the rail traffic for just the Benicia Project.59 

 
And with more trains carrying more crude, there is more accident risk.  The QRA 

results show that the California crude by rail projects have a cumulative risk that is 
substantially larger that the risk for just the Benicia Project.60  Likewise, while the QRA 
results show that the cumulative accident risk is significant for any of the tank car 
scenarios analyzed, risks are significantly reduced with DOT-117R (retrofitted 
CPC-1232s), and lower still for DOT-117 new builds.  

 
The accident risk (from the Benicia Project individually and in combination with 

other California crude by rail projects) is large and significant. In spite of these findings, 
namely that there are feasible railcars that significantly reduce the risk of both Project 
and cumulative impacts from accidents, the EIR fails to require their use, even though 
their selection is at the discretion of Valero. 

 
Thus, in spite of demonstrating that risks could be significantly reduced by 

selecting safer cars, a choice that is solely at the discretion of Valero, the RDEIR then 
concludes that there is no mitigation available in regard to accident risk for the Project: 
 

Mitigation: None available. 
 

58 Between the California border and Sacramento, the QRA estimates 730 unit trains per year for the 
Project and 2,502 unit trains per year for other crude by rail projects, for a total of 3,232 unit trains per 
year. RDEIR, Appendix F, p. 68. 
59 Between Benicia and Sacramento, the QRA estimates 730 unit trains per year for the Project and 
312 unit trains per year for other crude by rail projects, for a total of 1,042 unit trains per year. RDEIR, 
Appendix F, p. 68. 
60 The QRA results for the California crude by rail projects, for each type of tank car (RDEIR, pp. 2-160 to 
2-163) can be compared with the QRA results for just the Benicia Project, for each type of tank car 
(RDEIR, pp. 2-96-2-97; 2-99-2-102). 
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No reasonable, feasible mitigation measures have been identified that 
would, if implemented, reduce below established thresholds the potential 
significant hazard to the public or the environment that may result 
through reasonably foreseeable upset and accident conditions involving 
the release of hazardous materials into the environment. Further, as 
discussed in DEIR Section 3.7, DEIR Appendix L, and Revised DEIR 
Appendix G, the City cannot regulate UPRR’s rail operations either 
directly or indirectly. Any such attempt would be preempted by federal 
law, which proscribes any mitigation measure that would have the effect 
of managing or governing rail operations. While the City can identify and 
disclose the risks posed by rail transport of crude oil, it must rely on the 
federal authorities to ensure that any such risks are mitigated as 
appropriate. Therefore, Impact 4.7-2 is considered significant and 
unavoidable.61 

 
The failure of the RDEIR to consider mitigation of accident risk is even more 

problematic given that the cumulative accident risk is even higher due to a projected 
increase in rail traffic from other similar projects.   

III. ALL FEASIBLE ALTERNATIVES WERE NOT EVALUATED 

 Historically, the Valero Benicia Refinery has refined crudes imported by pipeline 
from the San Joaquin Valley and by marine vessel from the Alaska North Slope and 
various foreign sources.62  The purpose of this Project is to replace declining Alaska 
North Slope crudes with crudes imported by rail from North American sources.  The 
Refinery is currently limited to an annual average throughput of 165,000 barrels per day 
(bbl/day) by BAAQMD permit. 
 
 The RDEIR evaluated four alternatives to the Project: 
 

(1) Limiting Project to one 50-car train delivery per day, 

(2) Two 50-car trains delivered during nighttime, 

(3) Offsite unloading terminal, and 

(4) No project alternative. 
 

The Draft Environmental Impact Report (DEIR) considered but dismissed from 
further consideration four additional alternatives, including locating unloading racks at 
the Port of Benicia, at the AMPORTS property near the Benicia Marine Terminal, 

61 RDEIR, pp. 2-105-2-106. 
62 IS/MND, p. 4. 
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receiving crude from the proposed WesPac Energy Pittsburg Terminal, and an on-site 
Wye rail spur.63 

 
Since the Project was initially proposed in 2013, two additional alternatives have 

appeared that would reduce many of the Project’s impacts that were not identified in 
either the RDEIR or DEIR.  They are discussed below. 

A. Bakersfield Crude Terminals 

 The RDEIR identified two new crude terminals in the Bakersfield area: (1) the 
Alon Bakersfield Refinery Crude Flexibility Project (“Alon Terminal”) that can accept 
up to two, 104-unit trains per day (168,000 bbl/day64) and (2) the Plains All American 
Pipeline Bakersfield Crude Terminal (“Plains Terminal”).65  Plains is currently 
upgrading its pipeline system to deliver up to two unit trains per day of crude oil to the 
Los Angeles and San Francisco refining market.66,67 
 

Both of these terminals have been through CEQA review.  The Plains Terminal 
has been permitted and is operating and the Alon Terminal is under construction.  
These terminals were evaluated in the RDEIR as to cumulative impacts68 as they could 
increase railcar traffic along the same rail segment used by Project trains.69  However, 
they were not evaluated as Project alternatives. 
 
 Either of these terminals individually or in combination could supply Valero 
with 70,000 bbl/day of crude oil from the same sources that the Valero crude terminal 
would import.  The use of these terminals, rather than a new terminal at the Valero 
Benicia Refinery, would significantly reduce cumulative hazard, air quality, greenhouse 
gas, and all other cumulative impacts by reducing the number of trains using the same 
rail lines. 

63 DEIR, Section 6.3. 
64 SJVAPCD, Authority to Construct Permit Nos.: (1) S-8165-1-0 (150,000 bbl internal floating roof tank); 
(2) S-8165-2-0 (150,000 bbl internal floating roof tank); (3) S-8165-3-0 (liquid transfer operation with railcar 
unloading rack and associated offloading, transfer and booster pumps), July 31, 2012. 
65 RDEIR, p. 2-144. 
66 Plains to Link California Crude Pipelines with Rail Facility: CEO, Platts, November 5, 2013; 
http://www.platts.com/latest-news/oil/houston/plains-to-link-california-crude-pipelines-with-
21782846. 
67 Form 10-K for Plains All American Pipeline LP, Annual Report, February 25, 2015.  See Line 63; 
http://biz.yahoo.com/e/150225/paa10-k.html. 
68 RDEIR, Table 5-1. 
69 RDEIR, p. 2-157, 166. 
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B. Increased Imports from the San Joaquin Valley 

 California’s oil production ranks third in the nation, behind Texas and North 
Dakota.  California’s oil production reached an all-time high of almost 400 million 
barrels in 1985 and has generally declined since then.  In 1960, almost as much oil was 
produced in California as was consumed, but by 2012, California only produced 32% of 
the oil it used or 198 million barrels out of a total use of 621 million barrels consumed.  
The shortfall has been mainly met with oil delivered by tanker from Alaska, Saudi 
Arabia, Ecuador, Iraq, Colombia, and other countries.  Over the years, water flooding, 
gas injection, thermal recovery, hydraulic fracturing, and other techniques have been 
used to enhance oil and gas production as California fields mature.   

The USGS recently estimated that from 4 to 15.6 billion barrels of additional oil 
could be recovered from the San Joaquin and Los Angeles basins with current 
technology.  The oil and gas industry intends to reverse this downward trend by using 
these methods to increase production from these reserves.70  The oil fields in Kern 
County in the San Joaquin Basin are connected to refineries in the Bay Area, including 
Valero, by pipeline. 

 In 2012, representatives of the oil and gas industry — the California Independent 
Petroleum Association, the Independent Oil Producers Agency, and the Western States 
Petroleum Association — requested that Kern County modify its Zoning Ordinance to 
expedite  well permitting so that production could be increased.71  In response, Kern 
County published a programmatic EIR to modify its Zoning Ordinance to eliminate the 
need for CEQA review of new wells and well fields.72   

A consultant working for the oil and gas industry projected an increase in the 
number of wells to be drilled in Kern County from 43,028 in 2012 to 82,136 in 2035.73  
Kern County produced 141.690 million barrels of oil in 2012,74 or about 3,291 barrels per 
well.  Thus, the industry is planning to roughly double oil and gas production in Kern 
County.  Kern County has finalized the subject programmatic EIR, which will allow up 

70 California Council on Science and Technology and Lawrence Berkeley National Laboratory, An 
Independent Scientific Assessment of Well Stimulation in California, Volume I, 2015; 
https://ccst.us/publications/2015/2015SB4-v1.pdf. 
 
71Kern County, Final Environmental Impact Report for Revisions to the Kern County Zoning Ordinance – 
2015C, Focused on Oil and Gas Local Permitting, p. 3-1, 2015 (Kern EIR); 
http://pcd.kerndsa.com/planning/oil-gas-zoning-amendment. 
72 Ibid. 
73 Kern EIR, p. 4.3-71. 
74 Kern EIR, p. 4.11-2. 
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to 3,647 new wells to be permitted every year for the next 20 years, up to a total of 
84,503 new wells.75 

Thus, given that Kern County oil production is projected to increase, Valero 
should evaluate importing up to 70,000 bbl/yr of this increase from local sources, rather 
than importing it by rail from sites up to 1,500 miles away.  Kern County oil could be 
delivered to the Valero Refinery by either pipeline, eliminating all rail related impacts, 
by rail, or by a combination, depending upon pipeline capacity.  The pipeline option 
would eliminate all significant impacts associated with rail delivery.  Rail delivery of 
crude oil from local San Joaquin Valley oil fields would eliminate greenhouse gas 
emissions from the source to the California state line and significantly reduce all 
cumulative impacts.  

IV. SUMMARY 

In sum, based on my review of the RDEIR, it fails to address the comments that I 
previously submitted on the DEIR, which are incorporated here by reference.  Further, 
the new analyses in the RDEIR are fundamentally flawed, as explained above.  They fail 
to identify all significant impacts, fail to impose feasible mitigation for significant and 
unavoidable impacts, and fail to evaluate all viable alternatives to the Project that 
would significantly reduce impacts.  I have further reviewed the comments submitted 
by Dr. Millar and agree with them.  

Sincerely,  

 

Phyllis Fox 
 
 

75 Kern EIR, Table 4.3-32. 
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October 30, 2015 
 
Via Email 
 
Rachael Koss 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 
rkoss@adamsbroadwell.com  
 
 
Re: Review of Revised Draft Environmental Impact Report for Valero Benicia Crude 
by Rail Project 
 
Dear Ms. Koss, 
 

Per your request, I have reviewed the Draft Environmental Impact Report 
(“RDEIR”) for the Valero Benicia Crude by Rail Project (“Rail Project” or “Project”) 
published by the City of Benicia (“City”) for review under the California Environmental 
Quality Act (“CEQA”)1 as well as studies referenced in the RDEIR, the Draft EIR for the 
Project,2 and permit files for the Valero Benicia Refinery (“Refinery”) obtained from the 
Bay Area Air Quality Management District (“BAAQMD”).  

 
My comments focus on air quality, odor, health risks, and terrorism and 

earthquake risks to rail transport of crude oils and revise my prior comments on the 
Draft EIR3 that were not adequately addressed by the RDEIR. My comments refer to the 
RDEIR and Draft EIR collectively as “the EIR.” My comments rely and expand upon 
Dr. Phyllis Fox’s July 1, 2013 comments on the Initial Study/Mitigated Negative 

1 City of Benicia, Valero Benicia Crude by Rail Project, Revised Draft Environmental Impact Report, 
SCH # 2013052074, Use Permit Application 12PLN-00063, August 2015; 
http://www.ci.benicia.ca.us/vertical/Sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Valero_Benicia_Crude_by_Rail_RDEIR_Complete_Version.pdf.  
2 City of Benicia, Valero Benicia Crude by Rail Project, Draft Environmental Impact Report, 
SCH # 2013052074, Use Permit Application 12PLN-00063, June 2014; 
http://www.ci.benicia.ca.us/index.asp?SEC={FDE9A332-542E-44C1-BBD0-A94C288675FD}.  
3 Petra Pless, Pless Environmental, Inc., Letter to Rachael Koss, Adams Broadwell Joseph & Cardozo, 
Re: Review of Draft Environmental Impact Report for Valero Benicia Crude by Rail Project, September 15, 
2014 (hereafter “2014 Pless Draft EIR Comments”); 
http://www.ci.benicia.ca.us/vertical/Sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Attachment_C(2).pdf.  
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Declaration for the Project (“Fox IS/MND Comments”),4 her September 15, 2014 
comments on the Draft EIR (“Fox Draft EIR Comments”),5 as well as the July 1, 2013 
comments submitted by the Goodman Group on the IS/MND (“Goodman IS/MND 
Comments”).6  

 
My qualifications as an environmental expert include a doctorate in 

Environmental Science and Engineering from the University of California Los Angeles. 
I am a court-recognized expert 7 with more with more than fifteen years of experience. 
I have provided expert comments on air quality in the permitting/licensing 
proceedings of a number of refineries and associated facilities under the federal and 
state Clean Air Acts and in the environmental review process under CEQA. I provided 
my résumé with my comments on the Draft EIR.  
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4 Phyllis Fox, Comments on Initial Study/Mitigated Negative Declaration for the Valero Crude by Rail 
Project, Benicia, California, Use Permit Application 12PLN-00063, July 1, 2013; 
http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Report_by_Dr._Phyllis_Fox.pdf. 
5 Phyllis Fox, Comments on the Draft Environmental Impact Report (DEIR) for the Valero Benicia Crude 
by Rail Project, Benicia, California, September 15, 2014. 
6 Ian Goodman and Brigid Rowan, The Goodman Group, Ltd., Comments on Initial Study/Mitigated 
Negative Declaration (IS/MND), Valero Crude by Rail Project, Benicia, California, Use Permit 
Application 12PLN-00063; http://www.ci.benicia.ca.us/vertical/sites/%7B3436CBED-6A58-4FEF-BFDF-
5F9331215932%7D/uploads/Report_by_the_Goodman_Group.pdf. 
7 California Unions for Reliable Energy et al. v. Mojave Desert Air Quality Management District et al., 
178 Cal.App.4th 1225 (Cal. App. 2009); 
http://resources.ca.gov/ceqa/cases/2009/California_Unions_for_Reliable_Energy_v_Mojave_Desert_Ai
r_Quality_Management_District.pdf. (Exhibit 1) 
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IV. The EIR’s Approach to Determine Significance of Operational Emissions Is Flawed, Its 
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Adequately Mitigate Significant and Unavoidable Impacts due to Earthquakes ............................ 42 

1. Vandalism and Terrorism Attacks ................................................................................................ 42 
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I. Background 

Valero (“Applicant”) proposes to install facilities to allow the Valero Benicia 
Refinery (“Refinery”) to receive up to 70,000 barrels per day (“bbl/day”) of North 
American crude oil by rail. The facilities that would be installed include about 8,880 feet 
of new track; a new tank car unloading rack capable of unloading two parallel rows of 
tanks cars simultaneously; and 4,000 feet of 16-inch diameter crude oil pipeline and 

associated fugitive components (valves, flanges, pumps) connecting the offloading rack 
and an existing crude supply pipeline.8  

 
The Rail Project would affect air quality in the San Francisco Bay Area Air Basin 

(“SFBAAB”), which is under the jurisdiction of the BAAQMD, the Sacramento Valley 
Air Basin (“SVAB”) which is under the jurisdiction of the Sacramento Metropolitan Air 
Quality Management District (“SMAQMD”), and air basins under the jurisdiction of the 
Yolo Solano Air Quality Management District (“YSAQMD”), the Placer County Air 
Pollution Control District, the Tehama County Air Pollution Control District, the Butte 
County Air Pollution Control District, the Feather River Air Quality Management 
District, the Siskiyou County Air Pollution Control District, the Shasta County Air 
Quality Management District, the Lassen County Air Pollution Control District, and the 
Northern Sierra Air Quality Management District.9 The EIR analyzes the Project’s 
effects separately for the BAAQMD, where the new crude-by-rail terminal and 
associated facilities, would be located, and the other air districts whose air quality 
would be affected by emissions from the trains’ diesel locomotives delivering crude oil.  

 
In addition to the analyses provided by the Draft EIR, the RDEIR analyzes 

potential impacts that could occur uprail of Roseville, California (i.e., between a crude 
oil train’s point of origin and the California State border, and from the border to 
Roseville) and to supplement the Draft EIR’s evaluation of the potential consequences 
of upsets or accidents involving crude oil trains based on new information that has 
become available since the Draft EIR was published.10 Because these revisions are 
limited to a few portions of the Draft EIR, the RDEIR provides only the affected 
portions of the analysis.11  

II. The Project Description Is Inadequate and the EIR’s Analyses Are Not 
Adequately Supported  

Neither the Draft EIR nor the RDEIR provide all information for public review 
necessary to adequately describe the Project and support its conclusions regarding the 
Project’s impacts. Missing information includes, for example:  

 
— A construction schedule specifying the duration and potential overlap of each 

construction phase (e.g., clearing, grading, terminal construction, paving), the 
number of equipment on site for each construction phase and their hours of 

8 Draft EIR, pp. ES-1 to ES-4.  
9 RDEIR, p. 2-27. 
10 RDEIR, p. 1-1.  
11 RDEIR, p. 2-26. 
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operation of equipment and load factors, the number of construction workers 
for each phase, etc.;  

— A disclosure of baseline crude oil receipts by pipeline, barges, and tanker 
trucks; 

— A disclosure of the currently imported crude oil slate at the Refinery and an 
adequate description of the Project’s potential for changing this crude oil slate 
(as discussed in detail in the Fox Draft EIR Comments); and  

— Modeling files and spreadsheets supporting the results of the health risk 
assessment presented in the RDEIR, Tables 4.19, 4.1-10 and 4.1-11. (Your firm 
obtained these files from the City upon request but they were not made 
available publicly.) 

 
Without this information, the EIR fails to fulfill its mandate as an informational 

document under CEQA.  

III. The EIR Underestimates Project Construction Emissions, Fails to Identify and 
Adequately Mitigate Significant Impacts on Air Quality  

Project construction would result in engine exhaust emissions generated by 
on-site construction equipment, haul trucks, and construction worker commuter 
vehicles. The EIR finds that impacts associated with Project construction-related engine 
exhaust emissions would be less than significant.12 To arrive at this conclusion, the EIR 
compares estimates of average daily exhaust emissions during construction in pounds 
per day (“lbs/day”) to the BAAQMD’s quantitative daily significance thresholds 
recommended in the air district’s 2009 Revised Draft Options and Justification Report, and, 
finding that emission estimates for all criteria pollutants would be less than the 
respective significance thresholds, determines that Project construction emissions are 
less than significant.13 When analyzing the underlying analyses, it quickly becomes 
apparent that the EIR relies on an inappropriate methodology to arrive at the daily 
emission estimates it compares to the BAAQMD’s significance thresholds and 
substantially underestimates emissions.  

12 Draft EIR, p. 4.1-15.  
13 Ibid.  
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A. The EIR’s Methodology to Estimate Emissions from Project 
Construction Is Incorrect 

For quantification of project construction emissions, the BAAQMD’s 2012 CEQA 
Guidelines,14 upon which the EIR relies,15 recommend using the URBEMIS model.16 
Since publication of the BAAQMD’s 2012 CEQA Guidelines has been superseded by the 
California Emissions Estimator Model (“CalEEMod”), which the BAAQMD now 
recommends.17 

 
The EIR prepared separate emission calculations for each of the various emission 

sources vehicle and construction equipment exhaust of reactive organic gases (“ROG”), 
carbon monoxide (“CO”), nitrogen oxides (“NOx”), sulfur dioxide (“SOx”), particulate 
matter equal to or smaller than 10 micrometers (“PM10”) and equal to or smaller than 
2.5 micrometers (“PM2.5”) and fugitive ROG emissions from architectural coatings and 
asphalt paving18 based on equations developed by the U.S. Environmental Protection 
Agency in Compilation of Air Pollutant Emission Factors (“AP-42”), which are 
incorporated into CalEEMod, and relying on factors from CalEEMod19 and the 
URBEMIS model.20 Specifically, in order to compute construction emissions, the EIR 
calculates total Project emissions for each criteria pollutant and precursor that would 
occur over the 25-week construction period and then divided these emissions by the 

14 BAAQMD, California Environmental Quality Act Air Quality Guidelines, updated May 2012 (hereafter 
“BAAQMD 2012 CEQA Guidelines”); 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA
%20Guidelines_Final_May%202012.ashx?la=en. (Exhibit 2) 
15 Draft EIR, p. 4.1-12. 
16 BAAQMD 2012 CEQA Guidelines, p. 8-1. (“BAAQMD recommends using URBEMIS to quantify 
construction emissions for proposed land use development projects and the Roadway Construction 
Emissions Model (RoadMod) for proposed linear projects such as, new roadway, roadway widening, or 
pipeline installation.”) 
17 BAAQMD, CalEEMod Release, Update August 5, 2013, website updated January 16, 2014. (“On July 31, 
2013, the California Air Pollution Control Officers Association (CAPCOA) released CalEEMod 2013.2. 
This land use model can be downloaded from www.caleemod.com. From this point forward, the 
BAAQMD will no longer support the use of Urbemis. Please perform all future analyses using 
CalEEMod.”) (Exhibit 3) 
18 See Draft EIR, Appendix E.1 “Construction Emissions.”  
19 See Draft EIR, Appx. E.1, “Soil Density,” “Mean Wind Speed,” and “Moisture,” and “Truck Capacity” 
for fugitive particulate matter emissions; “Coating Coverage,” and “Fugitive VOC Emission Factor” for 
emissions from architectural coatings; and “Fugitive VOC Emission Factor” for emissions from asphalt 
paving.  
20 Draft EIR, Appx. E.1, “URBEMIS Material Delivery Truck Default Trip Length.”  
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number of days construction would occur (175 days21) to arrive at “average daily” 
emissions in pounds per day (“lbs/day”). This methodology is inconsistent with the 
methodology incorporated into CalEEMod and, therefore, contrary to the BAAQMD’s 
CEQA Guidelines, which clearly intend that environmental review documents compare 
daily construction emissions as determined with the current agency-recommended 
model to the respective quantitative daily thresholds of significance for construction.  

 
By default, CalEEMod assumes seven construction phases including site 

preparation, demolition, grading, building construction, architectural coating, and 
paving; the user can add or delete phases and specify schedules.22 Emission sources 
during these phases include off-road construction equipment exhaust; fugitive dust 
from material movement, demolition, and off-site paved roads; on-road exhaust 
emissions from worker trips, vendor trips, and haul trucks; and emissions from 
architectural coatings and asphalt paving.23 For each of these phases, CalEEMod 
provides maximum daily emissions as follows:  

 
Since construction phases may or may not overlap in time, the maximum daily 
construction emissions will not necessarily be the sum of all possible daily 
emissions. CalEEMod therefore calculates the maximum daily emissions for each 
construction phase. The program will then add together the maximum daily 
emissions for each construction phase that overlaps in time. Finally the program 
will report the highest of these combined overlapping phases as a daily maximum. For 
fugitive dust calculations during grading, the maximum amount of acres graded 
in a day is determined by the number of grading equipment which is assumed to 
operate for 8 hours.24 
 
Thus, the EIR’s approach to determine average daily construction emissions over 

the entire construction period is therefore inconsistent with the BAAQMD’s guidance to 
use CalEEMod which determines maximum daily construction emissions. 
Consequently, the EIR substantially underestimates emissions on a daily basis because 
it ignores the fact that emissions during the various, potentially overlapping, 
construction phases vary considerably.  
  

21 (25 weeks) × (7 days/week) = 175 days. 
22 CAPCOA, California Emissions Estimator Model, User’s Guide, Version 2013.2, July 2013, (hereafter 
“CalEEMod User’s Guide”), p. 25; http://www.aqmd.gov/docs/default-
source/caleemod/usersguide.pdf?sfvrsn=2. (Exhibit 6) 
23 Ibid, pp. 25-27. 
24 CalEEMod User’s Guide, Appendix A, Calculation Details for CalEEMod, revised July 2013, 
CalEEMod v.2013.2, emphasis added; http://www.aqmd.gov/caleemod/doc/AppendixA.pdf. (Exhibit 7) 
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This improper averaging approach is of particular concern for ROG and NOx 
emissions, which are precursors to ground-level ozone formation through a complex 
series of chemical reactions between these pollutants in the presence of sunlight and 
particulate matter emissions and are mostly a concern during the daylight hours of 
summer days. Both the national and state ambient air quality standards (“NAAQS” and 
“CAAQS”) for ozone are therefore set on a short-term basis; the NAAQS is set as an 
8-hour average at 0.070 parts per million (“ppm”); the state ozone ambient air quality 
standards are set as 1-hour average at 0.09 ppm and an 8-hour average at 0.070 ppm.25 
(I note that the RDEIR fails to acknowledge the newly promulgated 8-hour ozone 
NAAQS which reduced permissible ozone levels from 0.075 to 0.070 ppm.) Thus, 
contributions to ozone formation from ozone precursors that occur on a short-term 
basis are important to consider. Averaging ozone precursor emissions over an entire 
construction period therefore severely underestimates the Project’s contribution to 
short-term ozone formation.  

 
The most substantial ozone precursor emissions would be generated by 

operation of heavy-duty equipment, e.g., scrapers, crawler cranes, track hoes, off-road 
trucks, track-production tampers, excavators, loaders, etc. For example, assuming 
operation of 2 track hoes and 3 off-road trucks for 10 hours per day would result in 
NOx emissions of 65.85 lbs/day;26 operation of 1 track hoe, 1 excavators and 3 loaders 
would result in NOx emissions of 56.83 lbs/day.27 Assuming only 10 hours of 
construction per day for these equipment combinations is conservative for the 
earthmoving/grading phase of the Project since the construction would occur in two 
10-hour shifts per day;28 both would exceed the BAAQMD’s significance threshold for 
NOx of 54 lbs/day. These emissions would contribute substantially to ozone formation 
in the BAAQMD, which during summer days often exceed health-based ambient air 
quality standards.  

 

25 California Air Resources Board, Ambient Air Quality Standards, October 1, 2015; 
http://www.arb.ca.gov/research/aaqs/aaqs2.pdf. (Exhibit 9) 
26 2 × [(emission factor for track hoes: 1.49875 lbs NOx/hour) × (10 hours/day) = 14.99 lbs NOx/day] + 
3 × [(emission factor for off-road trucks: 1.19594 lbs NOx /hour × (10 hours/day) = 11.96 lbs NOx/day] = 
65.85 lbs NOx/day. (All emission factors from Draft EIR, Appx. E.1, Table ‘Equipment and Vehicle 
Emission Factors (2013)’.) 
27 1 × [(emission factor for track hoe: 1.49875 lbs NOx/hour) × (10 hours/day) = 14.99 lbs NOx/day] +  
1 × [(emission factor for excavator 345BL/C: 0.98828 lbs NOx/hour) = 9.88 lbs NOx/day] + 
1 × [(emission factor for excavator 320CL: 0.76051 lbs NOx/hr) × (10 hours/day) = 7.61 lbs NOx/day] + 
3 × [(emission factor for loaders 966G/H and 950G/H and front end loader 644: 0.81170 lbs NOx/hr) × 
(10 hours/day) = 8.12 lbs NOx/day] = 56.83 lbs NOx/day. (All emission factors from Draft EIR, 
Appx. E.1, Table ‘Equipment and Vehicle Emission Factors (2013)’.) 
28 Draft EIR, p. 3-25.  
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In sum, the EIR’s “averaging” approach is improper to assess potential impacts 
from construction activities on compliance with short-term ambient air quality 
standards. Consequently, the EIR cannot demonstrate that Project construction 
emissions would not “[r]esult in a cumulatively considerable net increase of any criteria 
pollutant for which the project region is in nonattainment under an applicable federal 
or state ambient air quality standard (including emissions which exceed quantitative 
threshold for ozone precursors)” or “[v]iolate any air quality standard or contribute 
substantially to an existing or projected air quality violation.” The EIR should be 
revised to evaluate maximum daily construction emissions based on an actual 
construction schedule in compliance with BAAQMD guidance.  

B. The EIR Substantially Underestimates Construction Emissions 

In addition to the above methodological error in determining daily construction 
emissions, the EIR also substantially underestimates emissions from several sources due 
to incorrect assumptions.  

1. Construction Worker Commuter Vehicles  

The EIR calculates emissions from construction worker commuter vehicles based 
on an average worker commute trip distance, the total number of trips required, and 
emission factors from the EMFAC2011 model developed by the California Air 
Resources Board (“CARB”). The EIR’s assumptions for each of these variables is 
incorrect.  

 
First, the EIR assumes a one-way trip distance of 12.4 miles for construction 

worker commuter vehicles. These numbers are based on CalEEMod default values for 
home-to-work (“H-W”) trip lengths in the San Francisco Bay Area.29 These average 
default trip lengths most likely substantially underestimate actual trip lengths for 
Project construction, given that a large number of highly skilled construction workers 
would be required to operate the various specialized equipment such as the cranes, 
track low railer, track production tamper, or track regulator. It appears unlikely that a 
sufficiently skilled construction labor force would be available within an average 
12.4-mile radius of the Project site. More likely, the construction work force does not 
live close by but instead may commute long distances to the Project site. Based on a 

29 CalEEMod User’s Guide, Appendix D, Default Data Tables, Table 4.2 ‘Mobile Trip Characteristics 
Dependent on Location;’ http://www.aqmd.gov/docs/default-source/caleemod/caleemod-
appendixd.pdf?sfvrsn=2.  
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report by the Electric Power Research Institute (“EPRI”), construction workers commute 
as much as 60 miles daily to construction sites from their homes.30  

 
Second, the EIR calculates the total number of trips required based on the total 

number of man-hours required for Project construction (111,380 man-hours31) divided 
by 10 hours per shift for a total of 11,380 one-way trips.32 This calculation does not 
account for off-site lunch trips. Further, the EIR estimates the construction workforce to 
include 121 construction workers per day over the construction period;33 yet, the EIR’s 
calculation of construction worker commuter vehicles assumes an average construction 
workforce of only 81 construction workers per day.34 Assuming a total of 
121 construction workers per day results in total of 17,000 one-way trips per day.35  

 
Third, the EIR assumes that all construction workers would drive gasoline-

powered passenger vehicles (EMFAC2011 vehicle class LDA-GAS). However, 
construction workers often drive large pickup trucks including light-duty to light-
heavy-duty trucks. According to the EMFAC2011 model developed by CARB and relied 
upon by the EIR to determine emission factors, these vehicles have considerably higher 
fleet-average emission factors, as summarized in Table 1 below for four pollutants in 
pounds per 1,000 miles traveled (“lbs/1,000 miles). The top row shows emission factors 
for gasoline-powered passenger cars (LDA-GAS).  

 

30 EPRI, Assessing and Managing Socioeconomic Impacts of Power Plants, August 1, 1984; 
http://www.arlis.org/docs/vol1/Susitna-temp/APA/23/APA2356.pdf. (Exhibit 10) 
31 Draft EIR, Appx. E.1 “Equipment and Vehicle Activity Rate Data:”  
(37,500 man-hours OSBL) + (76,300 man-hours ISBL) = 111,380 man-hours total.  
32 Draft EIR, Appx. E.1 “Equipment and Vehicle Activity Rate Data.” 
33 Draft EIR, p. 3-25.  
34 Draft EIR, Appx. E.1 “Equipment and Vehicle Activity Rate Data:”  
(282,224 miles/day) / (12.4 miles/trip) / (2 trips/construction worker/day) = 81 construction workers. 
35 (11,380 one-way trips/day) / (81 construction workers) = 17,000 one-way trips/day.  
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Table 1: Emission factors for passenger cars and light-duty to light-heavy duty trucks  
(lbs/1,000 miles)1 

EMFAC2011 
Vehicle Class2 Description Examples ROG NOx PM10 PM2.5 
LDA - GAS Passenger Cars Prius (GAS) 

VW Passat (DSL) 
 0.54   0.45   0.11   0.05  

LDA - DSL  0.13   1.59   0.19   0.13  
LDT1 - GAS Light-Duty Trucks  

(0-3,750 lbs) 
Ford Ranger 

Toyota Tacoma 
Dodge Dakota 
GMC Canyon 

 1.26   1.05   0.11   0.05  
LDT1 - DSL  0.22   1.98   0.29   0.21  
LDT2 - GAS Light-Duty Trucks  

(3,751-5,750 lbs) 
 0.62   0.79   0.10   0.04  

LDT2 - DSL  0.17   1.93   0.24   0.17  
LHD1 - GAS Light-Heavy-Duty Trucks 

(8,501-10,000 lbs) 
Dodge Ram 2500 

Ford F-250 
 1.87   2.86   0.11   0.05  

LHD1 - DSL  0.57   10.71   0.33   0.20  
LHD2 - GAS Light-Heavy-Duty Trucks 

(10,001-14,000 lbs) 
Dodge Ram 3500 

Ford F-350 
 2.06   2.87   0.11   0.05  

LHD2 - DSL  0.51   9.71   0.34   0.20  
1 Emission factors based on EMFAC2011 model run for BAAQMD, Year: 2013, Season: Annual, Vehicle 

Classification: EMFAC2007 Categories; calculated as: (total pollutant emissions in tons/day) / (vehicle miles 
traveled/day) × (2000 lbs/ton) × (1000)  

2 GAS = gasoline; DSL = diesel 
 
As shown in Table 1, emission factors for passenger cars and light-duty and 

light-heavy-duty vehicles differ substantially, with diesel-powered vehicles having 
substantially higher NOx, PM10 and PM2.5 emissions but lower ROG emissions than 
gasoline-powered vehicles and trucks having considerably higher emissions than 
passenger cars. Clearly, the unsubstantiated assumption that all construction workers 
would commute in gasoline-powered passenger vehicles may lead to a substantial 
underestimate of commuter vehicle emissions.  

2. Off-site Vehicles 

Fourth, the EIR assumes a one-way trip length of only 7.3 miles for material 
delivery trucks.36 These numbers are based on URBEMIS default values for Solano 
County assuming urban commercial-nonwork (“C-NW”) trip lengths for delivery trucks 
during the operational phase of a land use project. These county-average default trip 
lengths for commercial trips during a project’s operational phase substantially 
underestimate actual trip lengths for delivery of materials required for Project 
construction, especially considering that large amounts of specialized materials are 
required – e.g., rail terminal components, rail tracks, pumps, etc. – that may have to be 
trucked in over long distances, potentially directly from California ports. For example, 
the one-way distance from the Port of Oakland to Benicia is 30 miles.37  

 

36 Draft EIR, Appx. A-2, footnotes to Table ‘Equipment and Vehicle Activity Rate Data.’ 
37 Determined with Google Maps: https://www.google.com/search?q=oakland+port+to+benicia&ie=utf-
8&oe=utf-8.  
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Fifth, the EIR’s calculations do not account for emissions associated with delivery 
of the numerous pieces construction equipment to the site, most of which will be 
delivered on heavy-duty flatbed diesel trucks.  

3. Construction Equipment Emissions 

Sixth, the EIR assumes state-wide fleet average emission factors obtained from 
the CARB’s OFFROAD2007 model for estimating emissions from construction 
equipment38 without requiring that the construction equipment used at the Project site 
would comply with these assumed emission factors. In fact, it is unlikely that it would.  

 
Studies of the average useful life of construction fleet equipment demonstrate 

that that some engines in the construction equipment fleet would likely be very old. 
Table 2 shows a summary of the useful life of construction equipment in years and their 
corresponding percentage emissions of the entire construction fleet as estimated by the 
Union of Concerned Scientists. 39  

Table 2: Useful life of construction equipment in years 

 
 

38 Draft EIR, Appx. E.2, Footnote 1 to “Equipment and Vehicle Emission Factors.” 
39 Union of Concerned Scientists, Digging up Trouble, The Health Risk of Construction Pollution in 
California, November 2006, p. 4; http://www.ucsusa.org/assets/documents/clean_vehicles/digging-
up-trouble.pdf. (Exhibit 11) 
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As the above table shows, the useful life of construction equipment, which is 
defined as the age at which half of the equipment of a given model year has been 
retired, varies from 10 to 32 years. In other words, the other half of equipment of a 
given model year continues to be operated considerably longer than 10 to 32 years. 
Especially heavy-duty equipment can be very old. For example, the average useful life 
for crawler tractors is 29 years, for cranes 19 years, for scrapers 26 years, and for graders 
23 years. Thus, there is a good chance that some of the equipment, especially the heavy-
duty equipment used at the site may be very old and have very high emissions and is 
currently not covered by federal and state regulations because it is too old.  

 
The programs and regulations developed by CARB and EPA to reduce emissions 

from construction equipment, targeted specifically to address carcinogenic diesel 
particulate matter emissions, are not yet implemented or fully implemented and many 
provisions do not apply to existing equipment. For example, CARB’s restrictions on 
adding older vehicles to an existing fleet only became effective in January 1, 2014.40 This 
restriction does not affect existing vehicles in the fleet, whose emissions are addressed 
under fleet-wide performance requirements which began on July 1, 2014 for large fleets, 
January 1, 2017 for medium fleets, and January 1, 2019, for small fleets.41 Thus, some of 
the construction equipment on the Project site may be very old, in which case the EIR 
substantially underestimated emissions from these sources.  

 
I recommend that the EIR be revised to assume more conservative emission 

factors or that the City require a mitigation measure that requires that the construction 
equipment complies with the assumed emission factors. Calculators for this purpose are 
available from CARB for medium and large fleets42 and from the Sacramento 
Metropolitan Air Quality Management District (“SMAQMD”).43 

4. Summary 

The above discussion demonstrates that the EIR underestimates construction 
emissions, likely substantially, and, consequently, fails to identify and mitigate 
significant impacts on air quality due to emissions of NOx, which is an ozone precursor, 
and, likely, other pollutants. The EIR’s emission estimates must be corrected and 
adequate mitigation must be required for all identified significant impacts.  

40 CARB, In-Use Off-Road Diesel Vehicle Regulation Overview, Revised February 2014; 
http://www.arb.ca.gov/msprog/ordiesel/faq/overview_fact_sheet_dec_2010-final.pdf. (Exhibit 12) 
41 Ibid. 
42 CARB, In-Use Off-Road Diesel Vehicle Regulation; 
http://www.arb.ca.gov/msprog/ordiesel/documents/documents.htm. (Exhibit 13)  
43 SMAQMD, Construction Mitigation Calculator, January 2012; 
http://www.airquality.org/ceqa/ConstructionEmissionsMitigationCalculator_v6_2012Jan.xls. 
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C. Feasible Mitigation Measures for Project Construction 

Mitigation measures recommended by the BAAQMD for projects with 
significant construction emissions include these additional mitigation measures:  

 
1.  All exposed surfaces shall be watered at a frequency adequate to maintain 

minimum soil moisture of 12 percent. Moisture content can be verified by lab 
samples or moisture probe. 

2.  All excavation, grading, and/or demolition activities shall be suspended 
when average wind speeds exceed 20 mph. 

3.  Wind breaks (e.g., trees, fences) shall be installed on the windward side(s) of 
actively disturbed areas of construction. Wind breaks should have at 
maximum 50 percent air porosity. 

4.  Vegetative ground cover (e.g., fast-germinating native grass seed) shall be 
planted in disturbed areas as soon as possible and watered appropriately 
until vegetation is established. 

5.  The simultaneous occurrence of excavation, grading, and ground-disturbing 
construction activities on the same area at any one time shall be limited. 
Activities shall be phased to reduce the amount of disturbed surfaces at any 
one time. 

6.  All trucks and equipment, including their tires, shall be washed off prior to 
leaving the site. 

7.  Site accesses to a distance of 100 feet from the paved road shall be treated 
with a 6 to 12 inch compacted layer of wood chips, mulch, or gravel. 

8.  Sandbags or other erosion control measures shall be installed to prevent silt 
runoff to public roadways from sites with a slope greater than one percent. 

9.  Minimizing the idling time of diesel powered construction equipment to two 
minutes. 

10. The project shall develop a plan demonstrating that the off-road equipment 
(more than 50 horsepower) to be used in the construction project (i.e., owned, 
leased, and subcontractor vehicles) would achieve a project wide fleet-
average 20 percent NOX reduction and 45 percent PM reduction compared to 
the most recent ARB fleet average. Acceptable options for reducing emissions 
include the use of late model engines, low-emission diesel products, 
alternative fuels, engine retrofit technology, after-treatment products, add-on 
devices such as particulate filters, and/or other options as such become 
available. 

11. Use low VOC (i.e., ROG) coatings beyond the local requirements 
(i.e., Regulation 8, Rule 3: Architectural Coatings). 

12. Requiring that all construction equipment, diesel trucks, and generators be 
equipped with Best Available Control Technology for emission reductions of 
NOx and PM. 
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13. Requiring all contractors use equipment that meets CARB’s most recent 
certification standard for off-road heavy duty diesel engines.44 

 
Further, the BAAQMD recently recommended the following additional 

mitigation measures to reduce NOx emissions during construction of the proposed 
WesPac Pittsburg Energy Infrastructure project:  
 

– Prohibit diesel generators where access to the electrical grid is 
available.  

– Require electrification of motors, pumps, and other power tools 
whenever feasible. 

– Require the use of biodiesel or other alternative fuels in generators, 
construction equipment, and/or off-road vehicles.45  

 
All of the above measures are feasible and must be required for the Rail Project to 
mitigate its significant impacts on air quality during construction due to NOx and any 
other potentially significant emissions. I recommend that the City revise the EIR’s air 
quality section a) relying upon a detailed construction schedule and b) following the 
BAAQMD’s recommended 6-step methodology for estimating construction emissions 
described in the agency’s 2012 CEQA Guidelines46 using appropriate assumptions for 
the Project and c) requiring adequate mitigation.  

D. The EIR’s Conclusions Regarding Cumulative Impacts from 
Construction Emissions Are Incorrect 

 The EIR provides cumulative impact analyses in Section 5.4.3.1. The EIR 
dismisses the cumulative impacts of construction activities because “Project 
construction exhaust emissions would not exceed the BAAQMD regional mass 
emissions thresholds and Mitigation Measure 4.1-1 would be implemented to ensure 
that impacts associated with fugitive dust emissions would be reduced to a less-than- 
significant level.” “Consequently,” the EIR concludes, “construction of the Project 
facilities would not be considered to make a cumulatively considerable contribution to 
regional air quality impacts. The cumulative impact would be reduced to a level that 
would be less than significant.”47 This conclusion is not supported. First, as explained in 

44 BAAQMD 2012 CEQA Guidelines, op. cit., p. 8-4. 
45 Jean Roggenkamp, BAAQMD, Letter to Kristin Vahl Pollot, City of Pittsburg, Re: WesPac Pittsburg 
Energy Infrastructure Project Recirculated DEIR, September 13, 2013; 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA%20Letters/WesPac%2
0Pittsburg%20Energy%20Infrastructure%20Project%20DEIR.ashx. (Exhibit 14) 
46 BAAQMD CEQA Guidelines, op. cit., pp. 8-1 and 8-2.  
47 Draft EIR, p. 5-5. 
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Comment III above, the EIR substantially underestimated Project construction 
emissions and construction emissions and would likely exceed BAAAQMD significance 
thresholds; therefore, the Project would also be cumulatively significant. Second, the 
Project cannot be considered in a vacuum; rather a cumulative impact analysis must 
consider the effects of past, present, and future projects, in this case, e.g., concurrent 
construction of other Projects in the area. The EIR’s cumulative impact analysis must be 
revised accordingly.  

IV. The EIR’s Approach to Determine Significance of Operational Emissions Is 
Flawed, Its Conclusions Regarding Impacts on Air Quality Are 
Unsubstantiated, and It Fails to Require All Feasible Mitigation for Impacts 
It Finds Unavoidable 

For operational emissions, the EIR assesses impacts on air quality separately for 
each of the air districts with jurisdiction over the affected air basins:  

 
– For the BAAQMD, in addition to the line haul locomotive emissions within 

the air district’s jurisdictional boundary, the EIR quantifies indirect emissions 
from switching locomotives at the refinery site; direct emissions of fugitive 
equipment leaks from the new unloading rack and associated piping at the 
site; and subtracts the indirect emissions from marine vessels as the baseline 
which allegedly would be displaced by rail transport to determine total net 
emissions on an annual basis. Because the total net emissions of criteria 
pollutant on an annual basis are all negative, the EIR finds that the Project 
would result in a beneficial impact to air quality in the BAAQMD as 
compared to the baseline and, therefore, the potential impact for the Project to 
contribute to an existing or projected air quality violation in the SFBAAB 
under the BAAQMD’s jurisdiction would be less than significant.48 

 
– The EIR quantifies indirect emissions from locomotives hauling crude oil 

within the jurisdictional boundaries of each of the “uprail” affected air 
districts on a daily basis and compares them to the air districts’ respective 
significance thresholds, finding that the Rail Project would result in 
significant unavoidable impacts on air quality due to NOx emissions for all 
affected air districts. Consequently, the Rail Project would interfere with each 
of these air districts’ applicable air quality plans.49  

 

48 Draft EIR, pp. 4.1-17 – 4.1-22. 
49 RDEIR, pp. 2-27 and 2-30 through 2-38. 
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The EIR’s approach and conclusions to assessing impacts on air quality and 
determining associated health risks are substantially flawed and fail to identify and/or 
mitigate significant impacts. 

A. Reliance on Marine Vessel Displacement for Determining Net Project 
Emissions within BAAQMD’s Jurisdictional Boundaries Is Neither 
Enforceable Nor Supported 

The Refinery currently receives crude oil shipments via pipeline and marine 
vessels.50 The Rail Project would add crude oil deliveries of up to 70,000 bbl/day by 
rail.51 The EIR states that “[b]ased on Valero’s plans, the crude oil delivered by rail 
would displace up to 70,000 barrels per day of the crude oil that is presently delivered 
by marine vessels” but “would not displace crude oil delivered to the Refinery by 
pipeline.”52 Beyond this reference to Valero’s “plans,” the EIR provides no enforceable 
commitments to guarantee that these plans and the assumed emission reductions from 
displaced marine vessels would, in fact, materialize. There are several indications that 
future operations of the Refinery will change substantially, invalidating the EIR’s 
assumption that marine vessel movements will indeed be displaced by the Rail Project. 

1. Valero Improvement Project Substantially Increased the Refinery’s Crude 
Processing Capacity  

Between 2004 and 2010, Valero made significant modifications to the Refinery’s 
process unit and other equipment, collectively known as the “Valero Improvement 
Project (“VIP”). The VIP substantially increased the crude processing capacity at the 
Refinery and enabled Valero to process lower grade (heavier and more sour) crude oils. 
The City certified the VIP EIR in 2003 and certified an addendum to the VIP EIR in 2008. 
All elements of the VIP, except for the hydrogen plant, were operational as of 2011.53 

 
The first unit in which incoming crude oil is processed at the Refinery is the 

pipestill or crude unit (S-1007). In the atmospheric fractionation column of the crude 
unit, the crude oil is heated and distilled or separated into six output streams called 
fractions.54 Pre-VIP, the BAAQMD’s permit for the crude unit limited processing to a 
maximum crude oil feed rate of 135,000 barrels per day (“bbl/day”). The VIP increased 
the maximum annual average daily crude oil throughput at the crude unit to 

50 Draft EIR, p. 3-1.  
51 Ibid.  
52 Ibid. 
53 Draft EIR, pp. 3-12 and 5-6.  
54 VIP Draft EIR, p. 3-12. 
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165,000 bbl/day, a nominal capacity increase of 25 percent, with a maximum daily 
crude oil throughput of 180,000 bbl/day.55 In addition, the Refinery installed two new 
external floating roof storage tanks for crude oil storage (S-1047 and S-1048)56 with 
a combined capacity of 130,000 barrels.57 These tanks share a combined permitted 
throughput of 62.6 million barrels per year58 (“bbl/year”) with tanks S-57 through S-62 
at the contiguous Nustar Energy facility (BAAQMD Facility ID# B5574), which was 
spun off as an independent terminal, storage, and product transportation facility from 
the Valero Refinery in 200659 and is operated pursuant to a service agreement between 
NuStar Energy and Valero.60  

2. Baseline Crude Oil Deliveries Demonstrate that Refinery Does Not Operate at 
Capacity 

Over the 3-year period assumed as the baseline for the EIR (2010–2012), the 
Refinery’s operations as a percentage of its total refining capacity can be approximated 
as shown in Table 3 below, assuming that 80 percent of the crude oil is currently 
delivered via the Refinery’s marine terminal and 20 percent via pipeline.61 

 

55 BAAQMD, Major Facility Review Permit, Final, Rev. 5, Valero Refining Co., Facility #B2626, April 30, 
2013, (hereafter “BAAQMD Title V Permit Facility #B2626, April 30, 2013”), p. 28; 
http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/B2626/B2626-2013-
4_MR-Final-Permit_02.ashx?la=en. (Exhibit 15) 
56 Ibid, p. 31. 
57 (27,300,000 gal/tank)(2 tanks)/(42 gal/bbl) = 130,000 bbl.  
58 BAAQMD Title V Permit Facility #B2626, April 30, 2013, p. 31. 
59 Wikipedia, Valero Energy Corporation, http://en.wikipedia.org/wiki/Valero_Energy_Corporation. 
(Exhibit 16)  
60 Draft EIR, Appx. A1 to Appx. A, p. 10.  
61 Draft EIR, Appx. K, p. K-10. 
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Table 3: Comparison of Refinery-wide baseline crude import, permitted throughput at Project storage 
tanks, and approximate capacity utilization at crude unit 

 Baseline (2010-2012) total crude import   
A 3-year total crude import by marine vessel  93,361,985 bbl/3 years 
B Average annual crude import by marine vessel 31,120,662 bbl/year 
C Average daily crude import by marine vessel (80% of total import) 85,262 bbl/day 
D Average daily crude import by pipeline (20% of total import) 21,316 bbl/day 
E Average total daily crude import by marine vessel and pipeline  106,578 bbl/day 
 Crude throughput permit limits for storage tanks S-57 through 

S-62 (Valero) and S-1047 and S-1048 (Nustar) 
  

F Average annual combined throughput limit  62,600,000 bbl/year 
G Annual average daily combined throughput limit  171,500 bbl/day 
 Crude throughput at crude unit S-1006   

H Annual average daily throughput limit 165,000 bbl/day 
I Baseline (2010-2012) throughput at crude unit  65% of capacity 
A Draft EIR, Appx. E.2, p. 2. 
B (Row A) / (3 years) 
C (Row B) / (365 days/year) 
D (Row C) / (0.8) × (0.2) 
E (Row C) + (Row D) 
F BAAQMD Title V Permit Facility #B2626, April 30, 2013, p. 31, and Condition #32, p. 529 
G Ibid 
H BAAQMD Title V Permit Facility #B2626, April 30, 2013, Condition #50 
I (Row E) / (Row H)  

 
As shown, the three-year average capacity use at the crude unit can be approximated at 
65 percent. Thus, the Refinery has substantial remaining capacity for crude oil 
processing, about 35 percent. Thus, provided a reliable crude oil supply – in other 
words, adequate pipeline and marine terminal capacity to accommodate increased raw 
material deliveries – the Refinery will be able to substantially increase crude oil 
processing in the future. However, the ability of the current infrastructure to support 
such an increase in production capacity is questionable, as discussed in the following 
comments.  

3. Marine Terminal Operations 

To accommodate VIP capacity increases and production, the VIP EIR anticipated 
an additional 12 ships per year delivering crude and gas oil and an additional 12 ships 
per year for coke exports at its marine terminal for a total of 24 additional ships per 
year.62 While this estimate of 24 additional ships per year at the time represented 
“Valero’s best estimate of the VIP’s increase in ship traffic,” the 2008 Addendum to the 
VIP EIR discloses that “it remains possible, whether due to unforeseen effects of the 
VIP or to other unforeseen circumstances, that Valero may need to increase ship traffic 

62 VIP Draft EIR, pp. 3-52 and 4-24.  
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by up to approximately 36 more ships per year, in addition to the VIP increase of 
24 ships, to obtain sufficient crude feedstocks.”63  
 
 However, in addition to costs considerations for foreign and domestic crude 
imports, as explained in the Fox Comments on the IS/MND and Draft EIR, there are 
several other constraints to increasing marine imports of crude oil to the Refinery to 
satisfy the VIP’s increased demand, which indicate that the rail terminal is likely 
required in addition to, rather than to replace, vessel movements at its marine terminal.  
 

First, the Addendum to the VIP EIR states: 
 
The “BAAQMD proposes to impose approval conditions that place new limits on 
VIP ship and barge emissions and require monitoring and reporting throughput 
at the Main Benicia Crude Dock and at the Valero Coke Dock. These new limits 
on ship and barge emissions are at the emission levels that would occur with the 
VIP ship movements described … above. In the future, the new emission limits could 
constrain Valero’s current ability to choose between shipping and pipeline 
transport.”64,65  
 
Based on the crude oil receipts at the Refinery over the past years, summarized 

in Table 5 above, it appears that Valero’s concerns may have been validated as the 
company has not been able to realize the additional crude oil imports via ships it 
anticipated in the VIP EIR.  

 
Second, it is well known, that the Bay Area refineries’ marine terminals are near 

capacity and that production of California crude oils, which are delivered via pipeline, 
has been declining.66 The proposed WesPac Pittsburg Energy Infrastructure Project 
(“WesPac Project”) was specifically conceived to improve the energy infrastructure of 
crude oil deliveries to Bay Area refineries: 
 

The project is needed to provide energy infrastructure for local refineries to 
receive crude oil from sources outside of California to make up for declining oil 
production in California. Bay Area marine oil terminals and storage facilities are near 

63 VIP EIR Addendum, p. A-41. 
64 VIP EIR Addendum, p. A-41, emphasis added. 
65 BAAQMD Title V Permit Facility #B2626, April 30, 2013, contains combined emission limits for crude 
and gas oil receipts and petcoke exports for the Valero Refinery’s cargo carrier and dock. An additional 
grandfathered throughput limit exists for gasoline exports from the Crude/Product Dock (S-129) of 
9.39 million bbl/year over a consecutive 12-month period.  
66 WesPac Pittsburg Energy Infrastructure Project, October 2013; 
http://www.pittsburgterminalproject.com/WesPac%20Pittsburg%20Terminal%20Project%20for%20Pitts
burg%20Citizen%20Advisory%20Committee%2010-21-2013%20rev%206.pdf) (Exhibit 17) 
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capacity and many times ships need to wait in the Bay for a place to berth, adding to 
local air pollution and congestion in shipping lanes. This project will relieve 
some of that congestion, help reduce local air pollution and help stabilize the 
supply base of crude oil. Crude oil brought into the rail facility will reduce the 
amount of crude oil brought into the area by marine vessels and further reduce 
ship traffic.67 

Along with rail connections, the WesPac Project would be tied into two existing 
pipelines connecting with four East San Francisco Bay refineries (Valero Benicia, Shell 
Martinez, Tesoro Avon, and Phillips 66 Rodeo)68 and the WesPac Project Draft EIR 
specifically named the Valero Benicia Refinery as one of the four refineries that would 
potentially receive crude oil from the new facility.69 Figure 1 below shows how the 
WesPac Project would tie into existing pipelines to the Bay Area refineries.  

 

 
Figure 1: WesPac Project connections to East San Francisco Bay refineries 
(from: WesPac Pittsburg Energy Infrastructure Project, October 2013; see Exhibit 17) 

67 The Pittsburg Energy Infrastructure Project; 
http://www.pittsburgterminalproject.com/projectoverview.htm. (Exhibit 18) 
68 Richard Nemec, NGI’s Shale Daily, California Continues to Gear Up for More Oil-by-Rail, June 30, 
2014; http://www.naturalgasintel.com/articles/98872-california-continues-to-gear-up-for-more-oil-by-
rail. (Exhibit 19) 
69 City of Pittsburg, WesPac Pittsburg Energy Infrastructure Project, Recirculated Draft EIR, p. 2.0-43; 
http://www.ci.pittsburg.ca.us/Modules/ShowDocument.aspx?documentid=5674. (Exhibit 20)  
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 Figure 2 below summarizes currently proposed oil projects around the San 
Francisco Bay.  
 

 
Figure 2: Oil projects currently proposed in the Bay Area 

(from: http://safebenicia.org/wp-content/uploads/2014/07/Oil-Projects-Proposed.CBE-MAP.11.6.13.jpg. 
(Exhibit 21) 

 
 The WesPac Project, an oil transfer facility with combined 50,000 barrel/day rail 
and 192,000 barrel/day marine terminal capacity, would have relieved some the maxed 
out marine terminals at the Bay Area refineries, limiting crude oil deliveries. However, 
the WesPac Project has been substantially delayed as the City of Pittsburg determined 
that additional information will be required for a revision in a Second Recirculated 
Draft EIR70 (expected to be released in late 2015) and it is unclear whether the facility 
will be built, at least in the foreseeable future. This leaves Bay Area refineries to find 
alternative cost-advantaged crude oil delivery options, at least in the short-term.  
 

Further, it appears that the Refinery’s marine terminal is at capacity and cannot 
receive more crude oil without compromising the Refinery’s capacity to export finished 
products (gasoline) from the terminal. Specifically, according to the EIR, the Refinery’s 
marine terminal received 264 ships over the three-year period 2010 through 2012, or an 

70 City of Pittsburg, WesPac Pittsburg Energy Infrastructure Project; 
http://www.ci.pittsburg.ca.us/index.aspx?page=700. (Exhibit 22)  
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annual average of 88 ships per year delivering about 85,000 bbl/day of crude oil on a 
three-year annual average71, an average of about 353,600 barrels per ship.72 Thus, at a 
typical discharge capacity of 22,707 bbl/hour73, a ship spends on average about 
16 hours to discharge its load.74 In addition, the ship spends about 6 hours per trip 
hotelling at the terminal without discharging and half an hour for maneuvering, 
mooring, and unmooring.75 Thus, the total time a ship delivering crude oil spends on 
average at the Refinery’s marine terminal is about 22 hours or almost a full day.76 Thus, 
the terminal is in service for receiving crude oil from marine vessels at about a quarter 
of the year.77  
 

Given that Valero’s marine terminal also receives crude oil by barge and 
functions as an export terminal for finished products, specifically for gasoline, it 
becomes clear that the terminal cannot accommodate much of an increase in crude oil 
imports and at the same time accommodate the company’s stated plans to increase 
export of gasoline via marine vessels in step with other West Coast refineries.78 (Valero, 
like Chevron, apparently cited lower-carbon fuel policies as drivers for increased 
product exports outside of U.S. borders.79) Refined-petroleum exports out of the West 
Coast, largely California and Alaska, have increased by 126 percent reaching 
465,000 barrels per day in July 2013.80 Thus, the Refinery’s marine terminal may have to 
yield some of the import capacity to enable Valero’s plans to increase exports of 
gasoline, which, while reducing marine vessel emissions from importing crude oil 
would not reduce total marine vessel movements or emissions.  
 
 Third, Valero’s plan to for substantial marine exports of finished products 
(gasoline) may severely restrict its ability to receive crude oil deliveries via ship. 
To facilitate these increased exports, specifically to non-domestic markets (South 

71 (93,361,985 barrels/3 years)/(365 days/year) = 85,263 barrels per day.  
72 (93,361,985 barrels/3 years)/(264 ships/3 years) = 353,644 barrels/ship. 
73 Draft EIR, Appx. E.2, p. 3. 
74 (353,644/ship)/(22,707 bbl/hour) = 15.6 hours.  
75 Draft EIR, Appx. E.2, “Ocean Going Vessels Activity Data.” 
76 (15.6 hours discharge) + (0.5 hours maneuvering/mooring/unmooring) + (6 hours hotelling without 
discharge) = 22.1 hours.  
77 (88 ships/year)(22.1 hours/ship) = 81 days; (81 days/365 days) = 0.22. 
78 Amy Harder, National Journal, Amid Oil Boom, Petroleum Exports Surge, October 17, 2013; 
http://www.nationaljournal.com/new-energy-paradigm/amid-oil-boom-petroleum-exports-surge-
20131017.  
79 Ibid. 
80 Ibid. 
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America), Valero submitted a bid to create a Foreign Trade Zone (“FTZ”) at the Benicia 
marine terminal. A Valero spokesman explained the motive for establishing a Foreign 
Trade Zone:  

 
“It is something that would help the refinery be more competitive,” Valero 
Energy Corp. spokesman Bill Day said. Day added that he is prohibited from 
releasing detailed information about the company’s business plans. But he said 
the move could “assist with exporting of finished fuels” to other countries, where 
demand is rising.81  

 
Valero’s bid to establish a Foreign Trade Zone was approved by the San 

Francisco Port Commission in December 201082 and the company’s subsequent bid to 
the U.S. Department of Commerce in January 201183 was approved in November 2011.84 
 

Thus, in addition to gaining better access to cost-advantaged crude oils, as 
explained in detail in the Fox IS/MND and Draft EIR Comments, additional drivers 
behind Valero’s plans to import crude oil via rail to take advantage of the Refinery’s 
currently underutilized refining capacity are likely the above-described lack of 
adequate marine terminal capacity for imports and exports; the restriction on crude oil 
imports due to the BAAQMD permit limits for the marine terminal; the postponement 
of the WesPac Project; and Valero’s plans to substantially increase its gasoline exports. 
Thus it is likely that the delivery of crude oil via the Rail Project would not displace or 
reduce marine vessel movements to and from the Refinery but instead would allow the 
Refinery to increase production and at the same time permit more exports from the 
marine terminal. Thus, the EIR’s assumption of a reduction in marine vessels as 
“displaced baseline” is not supported.  

81 Tony Burchyns, Inside Bay Area News, Benicia’s Valero Refinery Seeks Free Trade Status, 
December 22, 2010; 
http://www.insidebayarea.com/news/ci_16923738http:/www.insidebayarea.com/news/ci_16923738. 
(Exhibit 24)  
82 Tony Burchyns, Vallejo Times-Herald, S.F. Port Commission Approves Valero’s Bid to Create a Trade 
Zone at its Benicia Refinery, December 24, 2010; http://www.timesheraldonline.com/news/ci_16935911. 
(Exhibit 25) 
83 U.S. Department of Commerce, Foreign-Trade Zones Board, Foreign Trade Zone 3-San Francisco, 
California; Application for Subzone; Valero Refining Company-California (Oil Refinery), Benicia, 
California, 76 FR 10329, February 24, 2011; http://www.gpo.gov/fdsys/pkg/FR-2011-02-24/pdf/2011-
4208.pdf. (Exhibit 26) 
84 U.S. Department of Commerce, Foreign-Trade Zones Board, Order No. 1797, Grant of Authority for 
Subzone Status, Valero Refining Company – California (Oil Refinery), Benicia, California, 76 FR 72675, 
November 25, 2011; https://federalregister.gov/a/2011-30315. (Exhibit 27) 
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B. The EIR’s Exclusive Reliance on the BAAQMD’s Annual Significance 
Threshold Is Inadequate and Fails to Identify Significant Air Quality 
Impacts 

The BAAQMD established two sets of thresholds for assessing the significance of 
a project’s operational emissions: on a daily basis (in lbs/day) and on an annual basis 
(in tons/year).85 The step-by-step guidance provided by the BAAQMD’s CEQA 
Guidelines clearly illustrate the agency’s intent that both daily and annual thresholds be 
used to determine the significance of a project’s operational emissions: 

 
Step 2: Comparison of Unmitigated Emissions with Thresholds of Significance  
Sum the estimated emissions for area, mobile, and stationary sources (if any) for 
each pollutant as explained above and compare the total average daily and annual 
emissions of each criteria pollutant and their precursors with the thresholds of 
significance determined by the lead agency… 
 
Step 4: Comparison of Mitigated Emissions with Thresholds of Significance  
Compare the total average daily and annual amounts of mitigated criteria air pollutants 
and precursors with the project thresholds.86  
 
Yet, despite this explicit guidance, the EIR provides emission estimates only on 

an annual basis, ignoring significant impacts the Project may have on a short-term basis. 
The Project’s significant increase of NOx and ROG emissions of emissions, which are 
ozone precursors, are the most critical to evaluate on a daily basis. The state and federal 
ozone ambient air quality standards for ozone are based on 1-hour and 8-hour averages. 
Thus, short-term emission increases of these pollutants are much more important than 
long-term, annual averages. 
 

As discussed in Comment IV.A.3, the Valero marine terminal currently receives 
about 88 crude oil deliveries via marine vessel per year. Based on information provided 
by the EIR, the total roundtrip time for marine vessels (from and to the Pilot Sea Buoy to 
the marine terminal, maneuvering/mooring/unmooring, hotelling without discharge, 
and hotelling with discharge at the marine terminal) can be calculated at about thirty 
hours.87 Thus, crude oil ship movements from and out to the Pilot Sea Buoy occur on 
about 2,612 hours of the year or about 109 days of the year and there are 256 days of the 
year when no marine vessel deliveries of crude oil occur within the SFBAAB. On those 

85 BAAQMD, Proposed Air Quality CEQA Thresholds of Significance, May 3, 2010; 
http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/Summary_Table_Prop
osed_BAAQMD_CEQA_Thresholds_May_3_2010.ashx?la=en. (Exhibit 28) 
86 BAAQMD 2012 CEQA Guidelines, p. 4-3, emphasis added. 
87 From Draft EIR, Appx. E.1: (Maneuvering/Mooring/Unmooring + hotelling without discharge + 
hotelling with discharge = 22.1 hours) + (Slow Cruise/Maneuvering: 0.56 hours) + (Slow Cruise 2: 
2.60 hours) + (Slow Cruise 1: 4.42 hours) = 29.86 hours.  
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days, marine vessel emissions would be zero. (While there may be overlap of vessels 
moving through the Bay, this would only further increase the number of days when no 
emissions occur.) On these days, increases in emissions from other operational sources, 
such as fugitives and tanks, would not be offset, resulting in significant impacts. 

 
Table 4 below summarizes Project daily operational emissions for those days 

when no marine vessel emissions would occur within the San Francisco Bay Area Air 
Basin. Table 4 incorporates increases in fugitive ROG emissions from storage tanks and 
rail cars from the Fox Draft EIR Comments; all other emission estimates are based on 
the EIR’s annual emission estimates 

 
Table 4: Significance of daily net operational emissions within the SFBAAB  

on days without crude oil deliveries via marine vessels  

 ROG NOx PM10 PM2.5 
Source (lbs/day) (lbs/day) (lbs/day) (lbs/day) 
Unloading rack and pipeline fugitive componentsa 10.3 - - - 
Tank fugitive emissionsb 64.6 - - - 
Locomotivesa 9.3 181.0 4.5 4.4 
Marine vesselsa - - - - 
Total net emissions 84.2 181.0 4.5 4.4 
BAAQMD significance thresholds 54 54 82 82 
Significant? YES YES no no 

a (annual emissions from Draft EIR, Table 4.1-19) / (365 days/year) × (2000 lbs/ton) 
b From Fox Draft EIR Comments. 

 
Table 4 demonstrates that total ROG and NOx emissions on days without marine 

crude oil deliveries would by far exceed the BAAQMD’s daily significance thresholds 
and would substantially worsen the air quality in the BAAQMD and in other air basins 
affected by pollutant transport, as discussed in Comment IV.C.1. This is of particular 
concern during the ozone season as the SFBAAB and several downwind air basins are 
in nonattainment of ambient air quality standards. The increase in ROG and NOx, 
ozone precursors, would therefore contribute to existing violations of federal and state 
ozone ambient air quality standards. This a new significant impact that the EIR fails to 
identify and fails to mitigate.  

C. The EIR Fails to Require Mitigation to Reduce Significant Operational 
Impacts on Air Quality  

 As discussed in Comment IV.B, ROG and NOx emissions in the San Francisco 
Bay Area Air Basin would be significant. Further, the EIR concludes that the increase in 
NOx emissions from locomotives passing through all uprail air districts are 
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significant.88 Here, the EIR declines to mitigate these significant impacts, arguing that 
the City has no jurisdiction to impose emission controls on locomotives or require the 
Applicant to pay a mitigation fee or purchase emission offsets. Instead, the EIR 
concludes that these impacts are “significant and unavoidable.”89 
 
 Setting aside the legal issue of jurisdiction over locomotive emissions, the City 
has at least three non-jurisdictional options to address the significant NOx emissions: 
a) it can deny the Project, b) it can require Valero to reduce emissions on site, and c) it 
can require Valero to enter into Voluntary Emission Reduction Agreements (“VERAs”) 
with all affected air districts.  

1. The Unmitigated Project Should Be Denied 

Most of the affected airsheds currently violate California’s 8-hour ozone ambient 
air quality standard as shown in Figure 3 (nonattainment areas are crosshatched).  
 

 
Figure 3: 2013 area designations for State ambient air quality standards for ozone 

(from: http://www.arb.ca.gov/desig/adm/2013/state_o3.pdf (Exhibit 31)  

88 RDEIR, Table 4.1-12, 4.1-13, 4.1-14. 
89 Draft EIR, p. 4.1-20, and RDEIR, pp. 2-38 and 2-39. 
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Most of the population in the affected airsheds currently live in areas that also 
violate the federal 8-hour ozone ambient air quality standard, as shown in Figure 4.  
 

  
Figure 4: 2013 area designations for federal 8-hour ambient air quality standard for ozone 

(from: http://www.arb.ca.gov/desig/adm/2013/fed_o3.pdf (Exhibit 32) 

Emissions of ROG and NOx contribute to atmospheric ozone formation. Thus, 
the increase in exhaust and fugitive emissions from locomotives and Refinery sources 
(fugitive emissions from tanks, components, rail cars and increased operational 
emissions due to processing increase) will increase ozone concentrations, aggravating 
existing exceedances of ozone standards, set to protect public health. The short-term 
emissions increases in the BAAQMD are very large: one and a half times the daily ROG 
significance threshold and more than three times higher than the daily NOx significance 
threshold even without accounting for increased Refinery throughput. These short-term 
increases are highly significant as the State and Federal ozone standards are based on 
8-hour averages, set to protect public health. Exceedances translate directly into adverse 
health impacts in the affected population. Further, these unmitigated increases will 
interfere with the affected air basins’ ability to comply with State Implementation Plans, 
designed to bring the basins into compliance with standards. 
 

J6-36
cont.

3.5-119



 These are serious impacts with serious consequences that should result in denial 
of the Project if these impacts are not mitigated. 
  

2. ROG and NOx Emission Increases Can Be Mitigated By Reducing Emissions 
from the Valero Refinery 

The control of NOx (and ROG) at the Valero Refinery would not only reduce 
emissions of these pollutants in the SFBAAB but would also help mitigate significant 
impacts from locomotives in adjacent air districts as it is well known that ozone 
precursors generated in one air basin contribute to ozone formation in other adjacent 
basins. (See Figure 4.) 
 
 NOx Emissions 
 

The Valero Refinery is a major source of NOx emissions. Emission inventory data 
provided by the BAAQMD indicates that it emitted 10,297 lbs/day of NOx in 2011, 
5,642 lbs/day of NOx in 2012, and 6,504 lbs/day of NOx in 2013. Most of these 
emissions arise from burning refinery fuel gas in various heaters and boilers.90 The 
increase in NOx emissions from locomotives could be reduced to less than daily and 
annual NOx significance thresholds by installing updated low or ultra-low NOx 
burners and/or selective catalytic reduction (“SCR”) on one or more combustion 
sources. 

 
SCR has been widely used to control NOx emissions from refinery heaters and 

boilers and is frequently required in federal Consent Decrees settling New Source 
Review issues. The combination of low-NOx burner technology and SCR has been 
demonstrated to achieve very low emissions of NOx in refinery applications. In the 
South Coast Air Quality Management District (“SCAQMD”), a large refinery heater, 
operational since 1995, is equipped with low-NOx burners and an SCR91 Source tests 
have verified NOx emissions of 7 ppm or less.92 Large and small process heaters have 
also been demonstrated in the SCAQMD to achieve NOx emissions in the 5 to 9 ppm 

90 Source: BAAQMD Emissions Inventory Data, downloaded from EmitLook, transmitted from 
BAAQMD to NRDC via Public Records Request on August 28, 2014 for years 2011 through 2013 and to 
the International Council on Clean Transportation on September 30th, 2011 for the year 2010. (Exhibit 33) 
91 SCAQMD, AQMD BACT Determinations, Equipment Category Heater - Refinery, Application 
No. 326118, TOSCO Refining Company; http://www.aqmd.gov/docs/default-source/bact/laer-bact-
determinations/aqmd-laer-bact/heater-refinery-an-326118-tosco.doc?sfvrsn=2. (Exhibit 34)  
92 Ibid. 
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range using low-NOx burners and SCR.93,94 Installation of SCR plus low NOx burners 
plus flue gas recirculation (“FGR”) or installation of ultra-low-NOx burners plus FGR 
has been determined to be a typical technology for control for NOx emissions from 
refinery boilers by the BAAQMD.95  

 
ROG Emissions 
 
A substantial portion (42 percent96) of the increase in ROG emissions from the 

Project is due to sources at the Refinery itself and its adjacent tank farm, owned by 
Nustar – fugitive equipment leaks from the new loading rack and fugitive emissions 
from storage tanks. These emissions can be mitigated at the source. Fugitive emissions 
can be reduced by installing of state-of-the-art leakless or low-leak fugitive components 
such as valves, pumps, connectors, etc. throughout the Refinery. Storage tank fugitive 
emissions can be mitigated by installing geodesic domes on the currently uncovered 
external floating roof tanks that would store the imported crude oil. The additional 
increase in ROG emissions due to the Project can be mitigated by installing geodesic 
domes on additional, non-Project storage tanks, such as floating roof tanks used to store 
gasoline. 

 
ROG and NOx Emissions 
 
In addition, Refinery emissions of ROG and NOx can be reduced by dock 

electrification of the marine terminal, as recently recommended by the BAAQMD in its 
comments on the Recirculated Draft EIR for proposed WesPac Pittsburg Energy 
Infrastructure Project: 

 
Staff supports the inclusion of Mitigation Measure AQ-3 which requires NOx 
and ROG emissions from operational activities to be fully offset. However, staff 
recommends that the City require the project proponent to seek emission 

93 CARB, Best Available Control Technology Determination Data Submitted to the California Air 
Pollution Control Officers Association BACT Clearinghouse, CENCO Refining Company, A/C # 352869, 
50 MMBtu/hr Tulsa Heaters Inc. Process Heater, John Zink Low-NOx Burners with SCR, January 2001; 
http://www.arb.ca.gov/bact/bact2to3.htm. (Exhibit 35)  
94 SCAQMD, AQMD BACT Determinations, Equipment Category Heater - Refinery, Application No., 
337979, Air Products and Chemicals, Inc., 764 MMBtu/hr Kinetics Technology International Process 
Heater, John Zink Low-NOx burners and SCR, June 1999; http://www.aqmd.gov/docs/default-
source/bact/laer-bact-determinations/aqmd-laer-bact/heater-refinery-an-337979-air-
products.doc?sfvrsn=2. (Exhibit 36)  
95 BAAQMD, Best Available Control Technology (BACT) Guideline, August 4, 2010; 
http://www.baaqmd.gov/~/media/Files/Engineering/BACT%20TBACT%20Workshop/Combustion/
94-3-1.ashx. (Exhibit 37)  
96 (10.3 lbs/day+64.6 lbs/day)/(178.5lbs/day) = 0.42.  
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reductions on-site prior to purchasing emission reduction credits. This could 
include dock electrification of the marine terminal to further reduce emissions 
from ships running auxiliary engines for power generation. This would also 
service to reduce PM2.5 concentrations and TAC [toxic air contaminant] 
exposure to nearby sensitive receptors.97 

 
 This mitigation measure is equally feasible for the Project.  

3. ROG and NOx Emissions Can Be Reduced by Requiring Valero to Enter into 
Voluntary Emission Reduction Agreements with the Air Districts 

The City can require Valero to enter into a so-called Voluntary Emission 
Reduction Agreement (“VERA”) with the affected air districts. This offsite measure has 
been required, for example, for the Hydrogen Energy California Project, a proposed 
power generation and fertilizer production facility in the San Joaquin Valley which has 
entered into a VERA with the San Joaquin Valley Air Pollution Control District 
(“SJVAPCD”) for about $1.2 million to mitigate 16.7 tons/year of NOx emissions.98 The 
funding provided under the VERA was required by the SJVAPCD to satisfy CEQA 
mitigation requirements and will support the air district’s Emission Reduction Incentive 
Program which, for example, provides assistance to replace older agricultural 
equipment. Similarly, the EIR for the Bay Delta Conservation Plan requires that the 
Department Water Resources enter into VERAs with several affected air districts.99 
A similar requirement could be developed with assistance from the affected air districts 
to address emission reductions from mobile and/or stationary pollution sources in the 
affected air basins.  

V. The RDEIR’s Health Risk Assessments Are Substantially Flawed 

The RDEIR presents the results of revised health risk assessments for maximum 
cancer, acute and chronic non-cancer risks, and PM2.5 concentrations for Project 

97 Letter Roggencamp to Pollot, op. cit. Exhibit 14. 
98 SJVAPCD, Hydrogen Energy California Power Plant Project, Mitigation Agreement 20130092 and 
Voluntary Emission Reduction Agreement 20130026; available at 
http://www.energy.ca.gov/sitingcases/hydrogen_energy/documents/others/2013-04-
26_SJVUAPCD_Mitigation_Agreement_TN-70496.pdf. (Exhibit 38) 
99 U.S. Department of the Interior, Bureau of Reclamation, U.S. Department of Fish and Wildlife Service, 
U.S. Department of Commerce, National Oceanographic and Atmospheric Administration, National 
Marine Fisheries Service, and California Department of Water Resources, Partially Recirculated Draft 
Environmental Impact Report/Supplemental Environmental Impact Statement, Bay Delta Conservation 
Plan/California Water Fix, August 19, 2015, Appx. 22, Chapter 22; 
http://baydeltaconservationplan.com/2015PublicReview/PublicReviewRDEIRSDEIS/PublicReviewRD
EIRSDEIS_Links.aspx. 
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impacts for the San Francisco Bay Area and Sacramento Valley air basins100 based on 
modeling of toxic air contaminant emissions with AERMOD and based on OEHHA’s 
2015 Guidance Manual.101 The RDEIR finds that all results are below the applicable 
significance thresholds and, therefore, are less than significant.102  

A. The RDEIR’s Dispersion Modeling Is Flawed  

According to modeling guidance by the U.S. Environmental Protection Agency 
(“EPA”), if more than 50 percent of an area within a three-kilometer radius of the 
emission source is classified as rural, then rural dispersion coefficients are to be used in 
the dispersion modeling analysis. Conversely, if more than 50 percent of the area is 
urban, urban dispersion coefficients are to be used for modeling.103 The area within a 
three-kilometer radius around the Refinery and within of the rail tracks in Fairfield 
show more than 60 percent impervious surfaces and should therefore be classified as 
“urban.”104  

 
The RDEIR relies on two AERMOD files to determine revised health risks near 

the Refinery. One file (Valero ceqa chronic_5yrs_CAN_RISK.LST) specifies the 
dispersion coefficient as “urban” the other (Valero ceqa switching.LST) as “rural.” The 
latter should be rerun using an urban dispersion coefficient. 

B. The RDEIR Fails to Provide Adequate Information for Health Risks 

The RDEIR’s health risk assessments for impacts near the Refinery and uprail 
quantify chronic and acute health risks for the maximum exposed individual receptor 
(“MEIR”), the maximum exposed individual worker (“MEIW”), and the maximum 
sensitive receptors (“MSR”).105 The RDEIR fails to provide isopleth maps, as is 
customary to illustrate the spatial extent of health risks, and which support 
identification of the maximum exposed receptors by placing them within areas between 
isopleths (i.e., lines drawn on a map through all points of equal value of some 
measurable quantity).  

100 RDEIR, Table 4.1-19, 4.1-10,  
101 OEHHA, Air Toxics Hot Spots Program, Risk Assessment Guidelines, Guidance Manual for 
Preparation of Health Risk Assessments, February 2015; 
http://oehha.ca.gov/air/hot_spots/2015/2015GuidanceManual.pdf.  
102 Draft EIR, p. 4.1-25.  
103 EPA, Permit Modeling Guidance, Appendix W, Section 7.2.3; 
http://www.epa.gov/ttn/scram/guidance/guide/appw_05.pdf.  
104 Phone conversation with Lindsey Sears, September 10, 2014.  
105 For example, for near-Refinery impacts: RDEIR, Appx. B, Table 4 and Figure 1. 
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C. The RDEIR Fails to Identify Highest Health Risks near Refinery 

The RDEIR’s main text does not present the results of an updated health risk 
assessment for health risks to residents near the Refinery but only states that there are 
“no residences in the immediate vicinity of the 4 miles of modeled train route, as 
residences in Benicia are located more than 1,000 feet away from the locomotive 
activity.”106 The RDEIR’s health risk assessment determines cancer risks of 2.2 at the 
MEIR, 7.4 in one million at the MEIW and 0.25 in one million at the MSR (Day Care 
Center).107 Review of the supporting modeling files and spreadsheets shows that these 
findings do not identify the highest health risks.  
 
 For example, the RDEIR’s health risk assessment for the MEIW identifies 
“dispersion factors,” which were determined for a unit emission rate of 1 grams per 
second (“g/s”), as shown in the screenshot from the provided Excel spreadsheet below. 
These dispersion factors, which have units of micrograms per cubic meter per g/s 
(“ g/m3/g/s”), are multiplied with the source-specific emission rates (in g/s) to 
determine concentrations (in g/m3) for each of the sources and toxic air contaminants 
(chemicals).  
 

 
From file ‘Refinery Health Calculation June 2015 for Attachment.xlsx’ (not all columns shown) 
 
 However, review of the AERMOD output files shows that these dispersion 
factors are not supported. Specifically, the dispersion factor for diesel particulate matter 
(“DPM”) emissions from idling locomotives at this receptor location (471 East Channel 
Road, Benicia) is 100.02199 g/m3/g/s, not 48.3544 g/m3/g/s, as shown in the excerpt 
from the AERMOD output file below. In fact, the 48.3544 g/m3/g/s value used by the 
DEIR is nowhere to be found in the AERMOD output file.  
 
 

106 RDEIR, p. 2-28.  
107 RDEIR, Appx. B, Tables 1 and 4.  
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From AERMOD file ‘Valero ceqa chronic_5yrs_CAN_RISK.LST’  

 
 Correcting this value in the RDEIR’s health risk assessment and otherwise 
accepting all of the RDEIR’s assumptions results in a total cancer risk at the MEIR of 
11 in one million, as shown in the screenshot from the revised Excel spreadsheet below. 
Thus, the RDEIR fails to identify significant cancer risks at the MEIR. I note that the 
other dispersion factors used by the RDEIR for this receptor are also incorrect.  
 

 
 
 Similarly, the RDEIR fails to identify residential receptors with the highest health 
risk. Review of the RDEIR’s health risk assessment for near-Refinery impacts shows that 
not one of the dispersion factors used by the RDEIR’s health risk assessment is 
supported by the AERMOD output files. Due to time constraints, I was unable to 
prepare a complete analysis showing cancer risks isopleths for near-Refinery impacts, I 
identified several residential receptors with higher cancer risks closer to the Refinery 
than identified by the RDEIR. These include a residence at 488 Smith Court in Benicia 
(575300, 4215600N). Revised cancer risk calculations using the dispersion factors for 
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these locations from the AERMOD modeling files and otherwise relying on the RDEIR’s 
assumptions results in incremental cancer risks of 2.8 in one million in one million, as 
shown in the screenshot below. Clearly, the RDEIR’s identification of the MEIR is 
incorrect.  
 
488 Smith Court, Benicia 

 
 

I encourage the lead agency to revise the modeling to account for urban 
dispersion coefficient and provide an isopleth map for incremental cancer risks.  

D. The RDEIR Underestimates Health Risks Due to Fugitive Component 
Emissions of Toxic Air Contaminant Emissions at the Refinery  

This comment summarizes information discussed in more detail in the Fox 
IS/MND and Draft EIR Comments to provide a clear picture of the various 
shortcomings of the Draft EIR’s health risk assessments in one place.  

 
According to Dr. Fox as well as the Goodman IS/MND Comments, the Project 

will likely receive, store and process cost-advantaged heavy sour Canadian tar sands 
(as Dilbits) and light sweet crudes likely originating from the Bakken oil fields. The EIR 
failed include any emissions from the change in physical and chemical properties of the 
crudes that would be stored in the Project’s six storage tanks. Dr. Fox, in her comments 
on the Draft EIR, estimated increase in tank breathing losses emissions to be at least 
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64.6 lbs/day and 11.79 tons/year of ROG.108 Dr. Fox also identified several other 
sources of emissions from these tanks that she did not quantify. Because these fugitive 
emissions also contain toxic air contaminants (“TACs”), TAC emissions for the EIR’s 
health risk assessment were underestimated as the EIR only included TAC emissions 
from fugitive components, valves, pumps, flanges, which are a tiny fraction of the total 
potential ROG emissions.  

 
Further, the Fox Draft EIR Comments criticized the Draft EIR’s failure to 

adequately quantify TAC emissions for fugitive emissions from these crude oils by 
relying on a “default speciation profile” for crude oil from the EPA’s TANKS 4.09d 
program. The Fox Draft EIR comments provide a comparison of the weight percentage 
of five TACs in the default crude oil relied upon by the Draft EIR and the maximum 
weight percentage for these TACs from a number of Material Safety Data Sheets 
(“MSDS”) recently submitted in the context of other applications to import cost-
advantaged North American crudes. The values in Table 5 are excerpted from the Fox 
Draft EIR Comments.  

 
Table 5: Weight percentages of TAC components in crude oil relied upon by Draft EIR 

compared to reported maxima in MSDSs for Bakken crude oils 

  Weight Percent  
 A B  

TAC 

Default 
Crude 

Draft EIR 

Maximum 
from 

MSDS 

 
Difference 

(B/A) 
Benzene 0.6 7  11.7  
Ethyl Benzene 0.4 7  17.5  
Hexane 0.4 11  27.5  
Toluene 1.0 7  7.0  
Xylenes 1.4 7  5.0  

A Draft EIR, Appx. E.4, Table 3-5; B Fox Draft EIR Comments 
 
As shown, the EIR’s emission estimates for TACs based on a default crude oil 

underestimate emissions by factors ranging from 5 to almost 28. Thus, the EIR’s TAC 
emissions are substantially underestimated.  

E. The EIR’s Cumulative Health Risk Assessments Are Flawed 

  The Draft EIR provides cumulative health risk assessments for toxic air 
contaminant emissions in Section 5.4.3.1, which the RDEIR amends for uprail 
impacts.109  
 

108 Personal communication with Phyllis Fox, September 29, 2015.  
109 RDEIR, p. 2-40. 
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Cumulative Health Risk Assessment for Construction Emissions 
 

The EIR does not specifically address cumulative health risks due to diesel 
particulate matter emissions from construction activities. Instead, the Draft EIR 
summarily dismisses the cumulative impacts of construction activities because “Project 
construction exhaust emissions would not exceed the BAAQMD regional mass 
emissions thresholds.” “Consequently,” the EIR concludes, “construction of the Project 
facilities would not be considered to make a cumulatively considerable contribution to 
regional air quality impacts. The cumulative impact would be reduced to a level that 
would be less than significant.”110  

 
First, as explained in Comment III above, construction emissions are 

substantially underestimated and, if revised, may exceed the BAAQMD’s significance 
thresholds.  

 
Second, even if diesel particulate matter emissions do not exceed the BAAQMD’s 

quantitative mass significance threshold for PM2.5 for exhaust emissions, health risks 
may still be significant. The BAAQMD’s emission thresholds for PM2.5 were developed 
to bring the region into attainment with the ambient air quality standards, not to 
address health risks from diesel exhaust. The BAAQMD has developed separate 
thresholds for risks and hazards that apply to both construction and operation: 

 
Compliance with qualified community risk reduction plan 

OR 
Common sources within 1,000 foot radius of the individual project modeled to 
the maximum likely exposed individual (resident) based on the individual 
source analysis: 

Cancer Risk >100 in a million 
Chronic Hazard Index >10.0 
PM2.5 concentration >0.8 g/m3 111 

 
Third, health risks due to construction emissions may be cumulatively 

considerable even if they are not significant on an individual project basis.  
 
Cumulative Health Risk Assessment for Operational Emissions near Refinery 
 
The EIR finds that the cumulative health risk and cumulative concentrations of 

PM2.5 near the Refinery would be below the BAAQMD’s respective cumulative 

110 Draft EIR, p. 5-5. 
111 BAAQMD, Recommended Methods for Screening and Modeling Local Risks and Hazards, op cit., p. 6. 
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significance thresholds and the Project would therefore not be cumulatively 
considerable.112 The EIR’s analysis is flawed and its conclusions are not supported.  

 
First, the EIR’s cumulative health risk assessment fails to address chronic health 

hazards.  
 
Second, the EIR includes the following cumulative projects in the cumulative 

health risk assessment: the Rail Project; Interstate I-680 (misidentified in the Draft EIR as 
I-160113), which crosses the Benicia-Martinez Bridge; the Union Pacific Rail Road 
(“UPRR”); and the incremental health risks associated with the VIP. These are not the 
only projects that must be included: 
 

— The EIR’s analysis fails to include one of the cumulative projects it identifies 
in Table 5-1: diesel particulate matter emissions associated with the ongoing 
dredging at Valero’s crude dock.  
 

— The EIR’s analysis also fails to include emissions from the Valero 
Cogeneration Project, which went online in 2002.114 Incremental cancer risks 
from this project were estimated at 0.978 in a million, not adjusted for 
OEHHA’s 2015 guidance, which results in higher cancer risks.115  

 
Third, the Draft EIR does not follow the BAAQMD’s guidance on how to conduct 

a cumulative health risk assessment: 
 
For assessing community risks and hazards, the District recommends that a 
region around the proposed project be defined by a project radius for assessing 
potential impacts on new receptors and cumulative impacts of new sources. 
More specifically, a 1,000 foot radius is generally recommended around the project 
property boundary to identify existing sources that may individually or 
cumulatively impact new receptors and to identify existing sources that may 
contribute to the cumulative impact of new sources.116 
 

112 Draft EIR, p. 5-13.  
113 Draft EIR, p. 5-13. 
114 California Energy Commission, Valero Cogeneration Power Plant Project; 
http://www.energy.ca.gov/sitingcases/valero/. (Exhibit 46) 
115 California Energy Commission, Commission Decision, Valero Cogeneration Project, Application for 
Certification (01-AFC-05), Benicia, California, October 2001, P800-01-026, p. 107; 
http://www.energy.ca.gov/sitingcases/valero/documents/2001-11-07_COMMISN_DECISION.PDF. 
(Exhibit 47) 
116 BAAQMD, Recommended Methods for Screening and Modeling Local Risks and Hazards, op cit.  
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Within a 1,000-foot radius, there are a number of sources the Draft EIR fails to 
include in its cumulative impact analysis:  

 
— The most important source of TAC emissions are existing Refinery 

operations, where only those attributable to the incremental emissions 
associated with the implementation of the VIP were included in the 
cumulative health risk assessment. This omission fails to disclose 
cumulatively significant impacts.  
 

— The Valero Asphalt plant immediately adjacent to the Valero Refinery. While 
owned by Valero, the facility operates under a separate Title V permit from 
the BAAQMD. The Valero asphalt plant, a small-scale petroleum refinery, 
primarily produces asphalt from crude oil. The by-products (naphtha, 
kerosene, and gas oil) are transferred to the adjacent Valero Refinery or sold 
to other companies for the production of other petroleum products.117 
 

— The Nustar tank farm, formerly owned by Valero and operated under a 
common agreement between both firms, immediately adjacent to the 
Refinery.  

 
TAC emissions from these sources must be included in the cumulative health risk 
assessment based on BAAQMD guidance.  

VI. The EIR’s Odor Analysis Is Inadequate  

The EIR’s odor analysis consists of the following terse paragraph: 
 
Project construction and operations would include diesel exhaust sources, such 
as off-road construction equipment and generators and train locomotives that 
could result in the creation of objectionable odors. However, these emissions 
would be temporary and/or intermittent in nature and the closest sensitive 
receptors to the Project site are residences that would be at distances of over 
2,000 feet, thus odor impacts associated with diesel combustion during Project 
construction activities and operations would be less than significant. This impact 
would be less than significant.118 

117 BAAQMD, Valero Benicia Asphalt Plant Facility #A0901, Facility Address: 3001 Park Road, Benicia, 
CA 94510, April 30, 2013; 
http://www.baaqmd.gov/~/media/Files/Engineering/Title%20V%20Permits/A0901/A0901-2013-
4_MR-Final-Permit_02.ashx?la=en. (Exhibit 48) 

 
118 Draft EIR, p. 4.1-26. 
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This “analysis” is entirely inadequate and the EIR’s conclusion regarding the 

significance of odor impacts is entirely unsupported.  
 
First, while the EIR dismissal of the potential odor impacts of diesel exhaust 

emissions from the locomotives due to the “intermittent nature” is not acceptable. The 
odor of diesel exhaust is considered by most people to be objectionable and EPA found 
that, at high intensities, diesel exhaust may produce sufficient physiological and 
psychological effects to warrant concern for public health.119 Two trains with two 
locomotives each would deliver crude oil to the Refinery and then travel back empty to 
the Roseville switchyard. En route, these four locomotives per day would pass directly 
through numerous densely populated residential neighborhoods, in many areas 
traveling at low speed, within 50 feet of residences in Fairfield120, which could cause 
major odor nuisances for receptors located within these neighborhoods. Further, clouds 
of soot from the diesel-powered locomotives when idling at the Project site, can travel 
downwind for miles and drift into heavily populated areas.121  

 
Second, diesel exhaust is not the only source of odiferous emissions associated 

with the Project. Other sources include fugitive emissions of odiferous hydrocarbons 
and hydrogen sulfide (“H2S”) from equipment leaks122 (H2S emissions from this source 
alone are estimated at 37.55 lbs/year) and evaporating from the crude oil rail cars in 
transit to the Refinery, as discussed in detail in the Fox Draft EIR Comments. The 
Draft EIR for the Phillips 66 Santa Maria Rail Terminal in San Louis Obispo County 
provided a quantitative odor analysis estimating that fugitive crude oil vapor emissions 
from equipment leaks could produce H2S levels at the property line of up to 1.7 parts 
per billion (“ppb”) and less than 1 ppb at residences. Based on an H2S odor limit of 
2 ppb with a significant impact being assigned to levels that could exceed the 50 percent 
odor threshold at 1 ppb, the Santa Maria Rail Terminal Draft EIR found that fugitive 
emissions could cause odor impacts offsite and odor emissions would be potentially 
significant.123  

 

119 EPA, Health Assessment Document for Diesel Engine Exhaust, EPA/600/8-90/057F, May 2002; 
http://www.epa.gov/ttn/atw/dieselfinal.pdf. (Exhibit 49) 
120 Draft EIR, p. 4.1-24.  
121 Union of Concerned Scientists, op. cit. (Exhibit 11) 
122 Draft EIR, p. 4.1-24. 
123 Draft EIR for Santa Maria Rail Terminal Phillips 66, op. cit., p. 4.3-51; 
http://www.slocounty.ca.gov/Assets/PL/Santa+Maria+Refinery+Rail+Project/Draft+EIR-
Phillips+66+Rail+Spur+Extension+Project+(November+2013)/Full+EIR+-+Large+File/p66.pdf. 
(Exhibit 50) 
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Crude oils also contain various amounts of other odiferous sulfur compounds, 
including mercaptans, which are known for their very strong and unpleasant odors. 
As discussed in the Fox Draft EIR Comments, mercaptans may be present at very high 
concentrations in the crude oils that would be delivered to the Project. Information 
available for Canadian crudes indicates that diluents can contain more than 100 ppm of 
volatile mercaptans.124 The odor threshold for most mercaptans is considerably less 
than 0.5 ppb; some mercaptans can be detected at concentrations as low as 0.029 ppb.125 
In fact, mercaptans are added to natural gas in pipelines in very tiny amounts to 
facilitate detecting leaks.  

 
The change of crude oils may also result in higher emissions of odiferous 

compounds from existing refinery operations, which have in the past included an odor 
release from a tank used for wastewater and “slop oil” which sent two Union Pacific 
workers to the hospital for a day in 2009126 and a widespread “rotten egg” smell 
emanating from the refinery and being detected in Vallejo, Benicia, Crockett and Marin 
County in 2009;127 and a release of hydrocarbons and H2S from the coker unit during 
which four refinery employees were injured in 2010;128 an H2S release from the 
hydrocracker unit also in 2010.129  

 
I recommend that the City revise the EIR to include modeling of all odorous 

compounds including diesel exhaust, hydrocarbons, and sulfurous compounds, 
including mercaptans, to adequately assess potential odor impacts associated with the 
Rail Project. The revised EIR should evaluate potential odor impacts for the full range of 
crude oils that could be delivered to the Refinery including heavy Canadian sour crude 
oil, DilBits, and Bakken crude oil and, if found significant, require adequate mitigation 
including, for example, the use of leakless components (e.g., welded connectors, bellows 
valves, double mechanical seals with high pressure fluids on pumps, enclosed distance 
pieces on compressors with venting to a control device, etc.). Further, the revised EIR 
should investigate how to best reduce fugitive emissions from rail cars, whether it is 

124 crudemonitor.ca, 2014; http://www.crudemonitor.ca/home.php. 
125 Syneco Systems, Inc., Odor Perception, 2009; http://www.synecosystems.com/wp/PDF/151.pdf. 
(Exhibit 51) 
126 Tony Burchyns, Vallejo Times-Herald, Valero Agrees to Pay $130,500 for Air Violations at Benicia 
Refinery, November 17, 2011; http://www.timesheraldonline.com/ci_19354929. (Exhibit 52) 
127Tony Burchyns, Vallejo Times-Herald, Report on Air Ties Refinery to Ozone Woes, May 8, 2009; 
http://www.timesheraldonline.com/ci_12325742. (Exhibit 53)  
128 BAAQMD, Incident Report Valero Refinery (Site #B2626), 3400 E 2nd Street, Benicia, California, 
June 17, 2010; 
http://www.baaqmd.gov/~/media/Files/Compliance%20and%20Enforcement/Incident%20Reports/i0
61710_valero_refinery_coker.ashx?la=en. (Exhibit 54)  
129 Tony Burchyns, Vallejo Times-Herald, Pinhole leak reported at Valero hydrocracker in Benicia; 
http://www.insidebayarea.com/ci_15913030. (Exhibit 55) 
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tank design and/or requiring Valero to only accept stabilized crude oils, which have a 
lower potential for fugitive emissions and, at the same time, would reduce risk of 
explosion after a potential derailment.  

VII. The EIR Fails to Address Risks Associated with Vandalism and Terrorism 
Attacks and Fails to Adequately Mitigate Significant and Unavoidable Impacts 
due to Earthquakes  

The EIR’s risk analysis, provided in Draft EIR Section 4.7 and updated with 
RDEIR Section 2.12.2, fails to adequately assess the risks associated with earthquakes, 
vandalism or terrorist attacks.  

1. Vandalism and Terrorism Attacks 

The EIR fails entirely to address the potential for vandalism or terrorist attacks 
on trains in transit transporting crude oil through long stretches of sensitive habitat, 
along much of California’s water supply and through densely populated areas which 
must be considered as a substantial risk factor. Freight trains are an easy target, as they 
are operated by a very small crew and are frequently left unattended. For example, the 
recent tragic crude oil rail accident in Lake Mégantic in Canada, which resulted in 
47 fatalities in a town of 6,000, occurred while the train operator left the train 
unattended.130 Given the worldwide awareness raised by the recent slate of catastrophic 
train derailments and accidents, it may be only a matter of time for trains in transit 
carrying crude oil to become the target for a terrorist attack or vandalism with 
disastrous consequences. In fact, the Federal Bureau of Investigation (FBI) concluded 
that “environmental extremists” could target oil-by-rail routes.131 Rail companies 
appear more concerned about terrorist attacks from overseas. The Association of 
American Railroads and the American Short Line and Regional Railroad Association 
rightly pointed out:  

 
[I]t is not just environmental extremists who pose a threat to the transportation of 
crude oil. Foreign terrorists are also a risk. Two publications by Al Qaeda in the 
Arabian Peninsula contain threats against crude oil trains. An August 2014 
publication, Palestine: betrayal of the guilty conscience, discusses how to make 
bombs and specifically lists “oil tankers and trans” as targets. In March 2014, 

130 See, for example, Wikipedia, Lac-Mégantic Derailment; http://en.wikipedia.org/wiki/Lac-
M%C3%A9gantic_derailment. (Exhibit 57) 
131 FBI, Private Sector Advisory, (U//FOUO) Increased Use of Railways to Transport May Lead to Acts of 
Environmental Extremism, July 18, 2014; 
http://www.desmogblog.com/sites/beta.desmogblog.com/files/FBI%20Oil%20by%20Rail%20Extremis
m%2C%20Terrorism.pdf. (Exhibit R1.)  
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Inspire magazine specifically referred to “Train crude oil” in highlighting targets. 
Furthermore, information from Osama Bin Laden’s compound indicates that 
Al-Qaeda has contemplated attacks on trains.  

It should come as no surprise, then, that the Transportation Security 
Administration (“TSA”) has released an Intelligence Note that “highlights plans 
to attack freight rail cars overseas with magnetic improvised explosive devices. 
TSA has also used attacks on tank cars transporting flammable liquids as one of 
its projected threat scenarios132  
 
Similarly concerned, the Canadian Pacific Railway chief executive officer stated 

that his greatest fear in moving crude by rail is the prospect of a terrorist attack on the 
company’s trains.133  
 
 Earlier this year, the Department of Homeland Security, Office of Inspector 
General (“OIG”), reported the results of audits of Customs Border Patrol activities 
which revealed that the CBP did not effectively examine rail shipments entering the 
United States and may have failed to detect potential instruments of terrorism or 
dangerous materials.”134  

2. Earthquakes 

The likelihood of an earthquake derailing a train is probable and could have 
disastrous consequences in densely populated areas along the train routes. Benicia is 
located between two known earthquake faults, the West Napa Fault, which rattled the 
Bay Area in August of 2014135, and the Concord/Green Valley Fault, which is one of the 
six major slip-strike faults in the Bay Area136, and is characterized as a “very high risk 
area” for earthquakes, the most severe designation. The U.S. Geological database shows 
that there is a 98.5 percent chance of a major earthquake within 50 km of Benicia within 
the next 50 years.137 Given two daily deliveries of crude oil and the increasing 

132 Ibid.  
133 Scott Deveau, Bloomberg Business, CP Rail CEO Says Biggest Crude-by-Rail Fear Is Terrorism, 
March 2, 2015; http://www.bloomberg.com/news/articles/2015-03-02/cp-rail-ceo-says-biggest-crude-
by-rail-fear-is-terrorism. (Exhibit R2.) 
134 OIG, U.S. Customs and Border Protection Did Not Effectively Target and Examine Rail Shipments 
from Canada and Mexico, March 3, 2015, OIG-15-39; 
https://www.oig.dhs.gov/assets/Mgmt/2015/OIG_15-39_Mar15.pdf. (Exhibit R3.) 
135 Wikipedia, West Napa Fault; http://en.wikipedia.org/wiki/West_Napa_Fault. (Exhibit 58) 
136 Wikipedia, San Francisco Bay Area, 
http://en.wikipedia.org/wiki/San_Francisco_Bay_Area#Earthquake_faults. (Exhibit 59) 
137 Homefacts, Benicia, CA Earthquake Report; 
http://www.homefacts.com/earthquakes/California/Solano-County/Benicia.html. (Exhibit 60) 
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probability of a major earthquake in the greater Bay Area (a greater than 63% percent 
for one or more magnitude 6.7 or greater earthquakes from 2007 to 2036.138  

 
The EIR’s analysis of risks in Chapter 2.12 determines the probability of a 

derailment and associated crude oil spill solely based on past events.139 This analysis 
does not capture the real threat and severe consequences that may occur during an 
earthquake. Elsewhere the EIR acknowledges that “a seismic event could expose people 
or structures to potential substantial adverse effects, including the risk of loss, injury, or 
death” but concludes that “because no reasonable, feasible mitigation measures are 
available that would, if implemented, reduce the significance below established 
thresholds, this rail-transport related impact would be significant and unavoidable.140 
I disagree; several approaches are feasible to avoid or mitigate the risks associated with 
crude oil transport via rail.  

 
First, as discussed by Dr. Fox in her comments on the RDEIR, the City should 

require Valero to analyze additional alternatives to the Project, including import of 
crude oil via pipeline from San Joaquin Valley or from the two new crude oil terminals 
in southern California, i.e., the Alon Bakersfield Refinery Crude Flexibility Project.  

 
Second, to address the hazards associated with train derailments due to 

earthquakes, Japan, an earthquake-prone region like California, has developed a 
sophisticated system to stop trains before the ground shakes using seismographs to pick 
up small seismic waves called P-waves, which reach the earth’s surface before the main 
shock coming from the epicenter. The system immediately estimates the quake’s 
intensity and risk areas. These two factors are used to determine risk levels where trains 
are running. If the risk is higher than a certain level, a signal is sent to transformers to 
stop the trains. The time lapse between P-wave detection and signal transmission is 
only two seconds.  
 

No such system exists for freight trains in California, where trains carrying 
hazardous materials such as crude oils utilize the same tracks as passenger trains. To 
minimize risks from transporting crude oils and the potential for an accidental release 
of highly explosive crude oils in communities and through wetlands, Valero could be 
required to financially contribute to developing a system for stopping trains like the one 
implemented in Japan. Such an early warning system has been developed by the 

138 U.S. Geological Service, 2008 Bay Area Earthquake Probabilities; 
http://earthquake.usgs.gov/regional/nca/ucerf/. (Exhibit 61) 
139 See, RDEIR, Appx. F, Chapter 5.2.1. 
140 RDEIR, p. 2-114.  
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University of California at Berkeley Seismological Laboratory for the Bay Area Rapid 
Transit (“BART”) system.141 In the alternative, the City could deny the Project.  

VIII. Recommendation 

Based on the above discussion, I find that the RDEIR for Valero’s Rail Project is 
substantially deficient as an informational document for purposes of compliance with 
CEQA and recommend that the City prepare and recirculate a second revised Draft EIR 
that addresses the issues outlined above. 

Please note that all referenced exhibits except Exhibits R1 through R3 were 
submitted previously with my September 15, 2014 comments on the Draft EIR. Please 
call me at (415) 492-2131 or e-mail at petra.pless@gmail.com if you have any questions.

Best regards, 

Petra Pless, D.Env. 

141 BART, BART Teams with UC Berkeley to Adopt Earthquake Early Warning System, September 27, 
2012; http://www.bart.gov/news/articles/2012/news20120927. (Exhibit 62) 
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3.5.10 Letter J6 – Responses to Comments from Safe Fuel 
and Energy Resources California (SAFER California) 

J6-1 Responses to SAFER California’s comments on the DEIR dated September 15, 2014 are 
provided in Section 2.5.11 (Letter B11). 

J6-2 The interest of the commenters is acknowledged. 

J6-3 The commenter’s opinion regarding the adequacy of the Revised DEIR is acknowledged. 
Responses to specific comments are provided below.  

J6-4 As noted in Response A4-13, it is reasonably certain that Project-related trains will access 
the Roseville Yard via one of the three routes described in the Revised DEIR; and not at 
all certain which among other California and North American freight railroad tracks 
shown in Revised DEIR Figure 1-1 (p.1-2) that UPRR would choose to transport Project-
related crude from North American sources to Roseville and then onwards to the 
Refinery. Accordingly, the EIR for this Project analyzes in more detail the geographic 
areas where there is greater certainty and in less detail those areas where information is 
not known and cannot be determined with reasonable inquiry. The scope of an EIR’s 
analysis is guided by standards of reasonableness and practicality. With this in mind, the 
City has determined that the level of detail provided in this EIR about potential effects to 
the various geographies that could be affected by the Project strikes the appropriate 
balance. The analysis considered potential effects of the Project beyond the State line to 
the Project-related crude’s point of origin. See Revised DEIR p. 2-25. 

J6-5 See Response I12-10. 

J6-6 The commenter is correct that the Revised DEIR includes revised health risk estimates 
using AERMOD and OEHHA’s 2015 Guidance Manual. The conclusions reached in the 
Revised DEIR regarding health risks, however, are not unsupported. The conclusions are 
summarized in Revised DEIR Appendix B. 

J6-7 The commenter is in error. The Project was correctly modeled using the rural modeling 
dispersion coefficients. Less than 50 percent of the land uses within 3 km of the Refinery 
are urban using the U.S. EPA’s guidance for classifying land uses as urban versus rural. 
Figure 3.5-1, below, shows that more than 50 percent of the land uses within 3 km of the 
Refinery are rural, as defined in 40 CFR Part 51, Revision to the Guideline on Air Quality 
Models: Adoption of a Preferred General Purpose (Flat and Complex Terrain) 
Dispersion Model and Other Revisions; Final Rule. 

J6-8 The commenter is correct that isopleths are not included. Instead, in the dispersion 
modeling, receptors were used to represent the location of sensitive receptors. The 
location of sensitive receptors are used to estimate health risks. 
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Figure 3.5-1
Rural Acreage Within 3 km of Valero Benicia Refinery

SOURCE: ESA 2015
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J6-9 Although the commenter refers to the Revised DEIR’s health risk assessment, it is 
unclear what dispersion factor is being referred to and where that factor was obtained. 
Consequently, without more specific information, this comment cannot be directly 
addressed. 

In addition, the commenter is incorrect regarding the statement that the Revised DEIR 
fails to identify the MEIR for the residential receptors. The commenter states “Dr. Pless 
corrected calculated chronic cancer risks for these receptors and found a risk of 2.8 in one 
million, which exceeds the significance threshold of one in a million”. There are two 
problems with this statement. First, the commenter conflates chronic risk and cancer risk. 
Second, if talking about cancer risk, then a risk of 2.8 in one million is still less than 
significant because it is below BAAQMD’s ten in a million threshold.  

J6-10 Uprail HRAs do not need to follow BAAQMD’s guidance because they are outside of 
BAAQMD’s jurisdiction and, instead, are under the jurisdiction of uprail air districts. 
None of these uprail air districts have specific guidance on conducting CEQA-related 
health risk assessments, although the districts use AB2588 air toxics hotspots modeling 
guidance issued by the California Air Resources Board. Assessing cumulative health 
risks that address construction and risks from other existing sources was not considered 
relevant because of the lack information on construction activities occurring in these 
areas and because these air districts have not established cumulative health risks 
thresholds. The uprail HRA focused on the cancer risks from DPM inhalation associated 
with locomotive emissions. Revised DEIR Table 4.1-17 shows the maximum chronic 
hazards associated with three train routes uprail of the Roseville Rail Yard. 

J6-11 Regarding federal preemption of the City’s regulation or mitigation of locomotive 
emissions and other rail operation-related effects, see Response B10-16, DEIR 
Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and UPRR’s Comment B4-3 
and Comment B4-4. Requiring Valero to pay mitigation fees to offset locomotive 
emissions would have the effect of managing or governing rail transportation, even 
though the requirement would apply to Valero rather than the railroad. The ICCTA 
preempts such attempts to regulate railroad operations indirectly. See Appendix G, 
p. G-6. The “commons” theory is directly at odds with Association of American Railroad 
v. South Coast Air Quality Management District, 622 F.3d 1094 (9th Cir. 2010). 

J6-12 See Response A4-6 regarding tank cars proposed to be used by the Project. Requiring 
Valero to utilize a particular rail car would have the effect of managing or governing rail 
transportation, even though the requirement would apply to Valero rather than the 
railroad. The ICCTA preempts such attempts to regulate railroad operations indirectly. 
See Appendix G, p. G-6. 

J6-13 The commenter’s opinion regarding the evaluation of feasible alternatives to the Project 
is acknowledged. Responses to comments regarding other alternatives are provided in 
Responses J6-14 and J6-15. 
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J6-14 See Response B8-6. It is unclear how the Alon and Plains All American projects could 
serve as alternatives to the Project. The purpose of the Project is to allow the Benicia 
Refinery to receive up to 70,000 barrels per day of crude oil from North American 
sources. 

J6-15 The comment mischaracterizes the purpose of the Project as replacing declining Alaska 
North Slope crudes with crudes imported by rail from North American sources. Instead, as 
explained in DEIR Section 3.2.1 (p. 3-5), the purpose of the Project is to provide an 
alternate means of delivering crude oil feedstock to the Refinery by allowing for the 
delivery of up to 70,000 barrels per day of North American-sourced crude oil by rail that 
would offset up to 70,000 barrels per day of crude oil that otherwise would be delivered to 
the Refinery by marine vessel. Because Project related crude oil could originate from any 
among a wide variety of North American sources, it is possible that the Refinery could 
receive oil from the San Joaquin Valley, Kern County, or Los Angeles basin by rail via the 
Project (see, e.g., Revised DEIR Section 1.1, Figure 1-1, Figure 1-2, and Figure 1-4, which 
describe and show how this could occur). Accordingly the identification of the San Joaquin 
Valley as a potential source would not be an alternative to the Project. Importation of crude 
by pipeline would not meet most of the basic objectives of the Project. 

J6-16 The commenter’s opinion regarding the adequacy of the Revised DEIR is acknowledged. 

J6-17 Responses to the comments on the DEIR dated September 15, 2014 are provided in 
Section 2.5.10 (Letter B10). 

J6-18 See Response J6-4. 

J6-19 Table 4.1-12 of the Revised DEIR shows railcar VOC emission estimates and finds that 
ROG from locomotive exhaust and tank car fugitives would be less than the significance 
thresholds in all uprail air districts. Appendix A.6 of the RDEIR shows Valero’s fugitive 
ROG railcar emissions. Revised DEIR Appendix A.6 shows the printout of the 
spreadsheet. The first column of that Appendix A.6 table refers to Column A in the 
spreadsheet. 

J6-20 See Response J6-11. 

J6-21 See Response A4-6 regarding tank cars proposed to be used by the Project. Requiring 
Valero to utilize a particular rail car would have the effect of managing or governing rail 
transportation, even though the requirement would apply to Valero rather than the 
railroad. The ICCTA preempts such attempts to regulate railroad operations indirectly. 
See Appendix G, p. G-6. 

J6-22 The commenter’s opinion regarding the evaluation of feasible alternatives to the Project 
is acknowledged. Responses to comments regarding other alternatives are provided in 
Responses J6-14 and J6-15. 
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J6-23 See Response J6-14. 

J6-24 See Response J6-15. 

J6-25 The commenter’s opinion regarding the adequacy of the Revised DEIR is acknowledged. 

J6-26 Responses to the comments on the DEIR dated September 15, 2014 are provided in 
Section 2.5.11 (Letter B11). 

J6-27 The commenter’s opinion regarding the adequacy of the Revised DEIR is acknowledged. 
Responses to specific comments are provided below. 

J6-28 The commenter is incorrect. The Project emissions were evaluated correctly, using the 
correct modeling approaches. The specific reasons why the approach used was the correct 
one are summarized in Responses J6-29 and J6-30. 

J6-29 The commenter is incorrect. The underlying analysis is not flawed. The DEIR does not 
rely on the URBEMIS model, as is evident when reviewing Appendix E.1. The 
construction emissions analysis relies on emission factors from the California Air 
Resources Board’s OFFROAD2011 model and from U.S. EPA AP-42 emission factors. 

J6-30 The approach used in the DEIR represents a reasonable method that is typically used in 
CEQA documents and is consistent with the approach used in the CalEEMod model. 

The commenter asserts that the specialty nature of the Project justifies a longer trip length 
without providing a specific justification. The construction emissions do include shuttle 
trucks and 18-wheeler trucks that account for this component of construction emissions. 

The use of the statewide fleet average is the standard method recommended by the 
California Air Pollution Control Officers Association and BAAQMD for these types of 
analyses. The commenter’s recommendation that the DEIR be revised to include a 
mitigation measure requiring that the construction fleet comply with their assumed 
emission factors is invalid and against generally accepted practices recommend by 
CAPCOA and BAAQMD. It is unclear how the commenter developed Table 4. However, 
it is clear that commenter is comparing maximum daily emissions to BAAQMD’s 
threshold instead of average daily emissions. This comparison is incorrect. BAAQMD’s 
guidance recommends comparing a project’s average daily emissions to BAAQMD’s 
daily significance thresholds, which is the approach used in the DEIR and Revised DEIR. 

J6-31 The BAAQMD has two levels of construction mitigation. The first level includes basic 
construction mitigation measures recommended for all proposed projects. The second 
level is additional construction mitigation measures recommended for projects with 
construction emissions above the threshold. Since the Project’s construction emissions 
would not exceed BAAQMD’s thresholds, only the first level of mitigation are used for 
this Project, as recommended by BAAQMD’s guidance. 
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J6-32 As discussed in the responses above, the Revised DEIR does not underestimate Project 
construction emissions and, therefore, construction emissions would not exceed 
BAAQMD’s significance thresholds for cumulative emissions. Therefore, the Project’s 
emissions are not cumulatively significant.  

J6-33 The commenter is incorrect that the approach to estimating emissions is incorrect, as 
discussed in Responses J6-34 and J6-35. 

J6-34 As stated in the DEIR’s Project Objectives and Project Overview, Valero would reduce 
its marine vessel shipments of crude oil by up to 70,000 barrels per day. The crude oil 
delivered to the Refinery by tank car would not displace the crude oil delivered by 
pipeline. Consequently, it is valid to assume that marine vessel GHG and criteria 
pollutant emissions would be reduced accordingly.  

The Project does not include increases in marine vessel calls. Instead, the Project would 
reduce such calls and replace them with rail delivery of crude oil. The Project would not 
change the allowable range of products that can be produced by the Refinery consistent 
with its existing permits, and so should not be understood to be a mechanism to limit the 
production of gasoline or other products.  

J6-35 The commenter suggests “Table 4” as an alternative to the way emissions in the San 
Francisco Bay Area Air Basin are evaluated in the EIR. Table 4 purports to show the daily 
net operational emissions within the SFBAAB on days without crude oil deliveries via 
marine vessels. Although that table represents worst-case daily emissions, it is 
inappropriate for an accurate CEQA analysis because BAAQMD’s CEQA thresholds are 
designed to compare a project’s average daily emissions to the CEQA thresholds – not their 
worst case. Consequently, commenter’s Table 4 reports impact conclusions that are not 
derived in a manner consistent with applicable District guidance or thresholds. The City is 
not persuaded that this would be a correct approach and did not revise the EIR in 
accordance with the commenter’s Table 4.  

J6-36 Federal law preempts local regulation of locomotive emissions. Consequently, the City 
does not have the authority to mitigate or offset diesel locomotive emissions (see also the 
mitigation discussion in Impact 4.1-5 of the Revised DEIR).  

Additional control of NOx and ROG at the Valero Refinery could mitigate significant 
impacts from locomotives occurring within the BAAQMD. However, Project ROG and 
NOx emissions are not significant within the BAAQMD. Consequently, emissions cannot 
be mitigated if they do not constitute a significant impact. Secondly, the City does not 
have authority to require mitigation for locomotive emissions. Consequently, the 
mitigation suggested by the commenter cannot legally be implemented by the City. 
Similarly, ROG and NOx mitigation at the dock (cold ironing), while technically feasible, 
cannot legally be implemented by the City because the Project’s impacts are less than 
significant.  
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J6-37 See Responses J6-38 through J6-42. 

J6-38 See Response J6-7. 

J6-39 The commenter is correct that isopleths are not included. Instead, in the dispersion 
modeling, receptors were used to represent the location of sensitive receptors. The 
location of sensitive receptors was used to estimate health risks. 

J6-40 The results of the revised HRA are summarized in Appendix B of the Revised DEIR. 
This discussion does not refer to “dispersion factors” so it is unclear where the 
commenter is obtaining this information. Consequently, the dispersion factors referred to 
by commenter do not appear to be supported and the commenter’s conclusions cannot be 
verified with the information provided. The commenter makes similar statements about 
residential receptors, stating that the conclusions are based on AERMOD output files. 
Again, the AERMOD output files were not provided in the Revised DEIR. Consequently, 
the commenter’s statement that residential health risks would be significant cannot be 
verified with the information supplied. 

J6-41 This comment infers that the Project would add six storage tanks. However, no new tanks 
are being added and existing tanks would be used to store crude oil from train deliveries, 
marine deliveries, and pipeline deliveries. The Project does not propose any changes to 
air permits for these tanks. As explained in DEIR Section 3.5 and illustrated in DEIR 
Figure 3-11, the blended crude Valero processes is constrained by Valero’s operational 
restrictions and BAAQMD permits and regulations. These same limitations constrain 
Valero in the procurement of the individual crudes it stores for processing. Further, the 
DEIR shows that crudes available by rail have already been processed at the Refinery. 
Therefore, it follows that the Project will not result in an increase in tank emissions. 

J6-42 The commenter incorrectly states that Project construction would lead to a significant 
cumulative health risk impact. As stated in the DEIR, a cumulative HRA and a PM2.5 
concentration analysis for construction is not needed because there would be no sensitive 
receptors within 2,000 feet of construction emissions. BAAQMD considers 1,000 feet or 
less to be the distance between an emissions source and a sensitive receptor that merits a 
health risk analysis. Consequently, the Project would not cause or contribute to a 
significant cumulative health risk from construction. 

 The Revised DEIR’s evaluation of cumulative chronic health hazards is found in Table 5-2. 
The cumulative analysis included nearby rail and highways, along with stationary sources 
within 1,000 feet of the MEIR, as listed in BAAQMD’s Google Earth database. The risk 
values from the Project were combined with values from BAAQMD’s Google Earth 
database to estimate total cumulative health risks, chronic hazards, and PM2.5 annual 
concentrations, as recommended by BAAQMD.  

J6-43 Objectionable odors are unlikely to occur from the Project, as discussed in Impact 4.1-4. 
However, BAAQMD has established a procedure for registering odor complaints. That 
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procedure is described on BAAQMD’s website at: http://www.baaqmd.gov/online-
services/air-pollution-complaints. 

J6-44 The commenter states that the Project is at risk of a terrorist attack but does not provide 
evidence that the transport of crude by rail is subject to higher risk than other industrial 
facilities. The environmental consequences of a spill, upset, or other accident condition 
would be the same regardless of the cause. The analysis of these potential consequences 
are described and analyzed in Revised DEIR Section 2.12 (direct and indirect effects) and 
Revised DEIR Section 2.17.4.3.7 (cumulative effects). 

J6-45 As noted in Response B10-16, the DEIR and Revised DEIR evaluated all feasible 
mitigation measures to reduce potential significant impacts to a less-than-significant 
level. As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, 
DEIR Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 

J6-46 The commenter’s opinion regarding the adequacy of the Revised DEIR is acknowledged. 
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3.6.1 Letter K1 – Responses to Comments from 
Commissioner Radtke 

K1-1 Cumulative transportation and traffic impacts were described on pp. 4.11-9 to 4.11-10 of 
the DEIR, as well as in Section 5.4.3.11 (p. 5-20) of the DEIR. As noted in the analysis, a 
1.5 percent per year growth rate was applied to existing traffic volumes for the 
cumulative analysis. The change in average vehicle delay at the Park Road crossing 
would be less than the one-second threshold of significance; therefore, the cumulative 
impact would be less than significant. Project impacts at nearby driveways, which 
accommodate fewer vehicles than Park Road, would be proportionately less than at Park 
Road (i.e., fewer people would experience delay at the driveways than at Park Road). In 
addition, the text of Mitigation Measure 4.11-4 does not limit impact-minimizing actions 
to the Park Road crossing. The Benicia Fire-Valero Fire Operational Aid Agreement 
would apply to the entire Park Road and Bayshore Road industrial areas. 

K1-2 See Response B8-112 regarding impacts if Project trains would cross Park Road during 
the AM or PM peak traffic hours. 

K1-3 The Revised DEIR addresses locomotive emissions and noise along the rail lines that 
could serve the Project in Section 2.6 (p. 2-25 et seq.) and Section 2.15 (p. 2-127 et seq.), 
respectively. Cumulative air quality impacts are analyzed in Revised DEIR 
Section 2.17.4.3.1 (p. 2-152 et seq.). Cumulative noise impacts are analyzed in Revised 
DEIR Section 2.17.4.3.10 (p. 2-165 et seq.). These analyses take train idling and 
arrival/departure timing into account. See, e.g., Revised DEIR, p. 2-28 (regarding diesel 
particulate matter from locomotive idling and train idling emissions more generally). 

K1-4 The first alternative was considered in DEIR Section 6.3, Alternatives Considered but 
Dismissed from Further Consideration in this EIR. See DEIR Section 6.3.1, p. 6-5. This 
location was rejected as infeasible due to insufficient space to locate the unloading rack. 
Regarding the second suggested alternative, there is no guarantee that the proposed crude 
oil distribution facility at the Port of Vancouver would receive environmental clearance 
from the State of Washington or that crudes would be available to Valero if such a 
facility were constructed. Further, the Refinery receives crude oil via the marine terminal 
under existing (baseline) conditions and would continue to do so under the No Project 
Alternative. 
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3.6.2 Letter K2 – Responses to Comments from 
Commissioner Young 

K2-1 The balance of crude oil would be delivered either by marine vessel or pipeline. 

K2-2 As noted on Revised DEIR p.1-2, “It is theoretically possible, due to track sharing 
agreements (also called “trackage rights”), for crude to be provided to the Refinery via 
any of the North American freight railroad tracks, which are shown in Figure 1-1, North 
American Freight Railroads.” The analysis considered potential effects of the Project 
beyond the State line to the Project-related crude’s point of origin. See Revised DEIR 
p. 2-25. 

K2-3 See Response C1-18. 

K2-4 UPRR will be responsible for assuring compliance with all applicable rail safety 
requirements, including safe routing. Regarding UPRR’s train routing methodology, see 
Comment N1-52 by Liisa Stark, UPRR. Regarding the Rail Corridor Risk Management 
System (RCRMS) routing protocol for trains carrying 20 or more crude oil cars, see 
Revised DEIR p. 2-97 (“The RCRMS is an analytical tool developed in conjunction with 
the Department of Homeland Security and the FRA. This tool takes into account 27 risk 
factors to assess rail route safety and security….”). UPRR’s track design and construction 
techniques; track evaluation, inspection, and upgrade programs, and bridge management 
program have been considered in the preparation of this EIR.1 UPRR’s system includes 
19,339 bridges, including 3,099 in California. Of these, 138 miles are concrete (20 miles 
in California), 183 miles are steel (26 miles in California), and 86 miles are timber 
(10 miles in California). UPRR ensures the structural integrity of its bridges in 
compliance with the bridge safety standards set forth in 49 CFR Part 237 and inspects 
each one between one and three times per year (id.). The FRA also is responsible for 
conducting inspections of rail lines and bridges throughout the United States (49 CFR 
Parts 213 and 237) (Revised DEIR p. 2-70). The weight of the crude oil trains and the 
integrity of rails and bridges will be taken into account as routing decisions are made. As 
noted on DEIR p. 3-19, each tank car has a “maximum gross weight on rail of 286,000 
pounds,” not 385,000 pounds as stated by the commenter. 

K2-5 See Response C1-42. 

K2-6 The analysis assumes that crude oil could be delivered to the Refinery via the Donner 
Pass. As noted on Revised DEIR p. 2-23, UPRR retains unfettered flexibility (consistent 
with federal routing protocols) in selecting the routes that trains could travel from the 
crude oil origination sites to Roseville. 

                                                      
1  UPRR, 2014b. Presentation of David Wickersham, Chief Engineer, Western Region. February 24, 2014. 
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K2-7 The statement on p. 2-92 of the Revised DEIR, “Most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC” is based on information presented by David Wickersham, UPRR’s Chief 
Engineer for the Western Region, on February 24, 2014.2 Further, through June 2015, 
UPRR had installed 67 percent (13,480 miles) of total track miles with PTC hardware 
and software; partially installed PTC on approximately 70 percent of 6,500-plus 
locomotives designated for the technology; installed 63 percent of the wayside antennas 
needed to support PTC along the company’s right of way; and invested $1.8 billion to 
develop and implement PTC.3 The company estimated spending an additional 
$200 million before the end of 2015. Only a portion of the Feather Canyon route 
(described in the Revised DEIR as the “Nevada to Roseville—northern” route) has not 
been fully upgraded (p. 47 of Revised DEIR Appendix F). The deadline for extension of 
compliance with PTC implementation was extended to December 31, 2018.4 

K2-8 As noted in “Frequently Asked Questions” on the Emergency Order (EO), “…when 
reporting the traffic data required by the EO, railroads should look at their aggregate 
traffic of Bakken crude oil through the jurisdiction for the prior year, and after 
considering any reasonably anticipated changes in that traffic, provide a reasonable 
estimate of the weekly traffic along the affected routes. This estimate can be provided in 
a range to account for normal variations in traffic. If a railroad’s Bakken crude oil traffic 
changes materially (≥ 25%) from the aggregate estimate provided, railroads must provide 
updated traffic information to the SERCs as soon as possible.” (USDOT, 2014b) City 
staff understands this to mean that the railroads provide reasonable estimates, corrected 
if/as needed, before the actual shipment occurs. 

K2-9 Under federal regulations, before a hazardous material can be shipped by rail, it must first 
be assigned to a “Class,” and then assigned to a “Packing Group.” As a flammable liquid, 
crude oil is a Class 3 material. The emergency order referenced on p. 2-79 governs 
Class 3 materials, including crude oil. On pp. 2-76 - 2-77, the Revised DEIR references a 
PHMSA Safety Alert advising that light sweet crudes such as Bakken should typically be 
assigned to Packing Group I or II because of their low flash points and/or low boiling 
points. So, under federal regulations, Bakken is a Class 3 material that should be assigned 
to either Packing Group I or Packing Group II. 

K2-10 See Response A4-6. The City cannot require Valero to use DOT 117R tank cars. Valero 
could voluntarily use tank cars that exceed the CPC-1232 requirements. 

K2-11 “Distributed power units (DPU) are locomotives that operate in the middle and/or end of 
trains rather than only having all locomotives at the front end…. Union Pacific moves 
nearly two-thirds of its gross ton miles using the technology. [¶] For safety, distributed 

                                                      
2  UPRR, 2014b. Presentation of David Wickersham, Chief Engineer, Western Region. February 24, 2014. 
3  UPRR, 2015. Positive Train Control [http://www.up.com/media/media_kit/ptc/about-ptc/index.htm]. Accessed 

November 13, 2015. 
4  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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power reduces the physical forces on the train, making it less prone to derailments and 
facilitates more even braking to reduce wheel and track wear. Distributed power also 
provides a fuel savings of 4-6 percent compared to standard locomotive power, 
depending upon the route and topography, reducing emissions.”5 

In September 2014, pending the Department of Transportation’s consideration of new 
rules governing the transportation of flammable liquids, UPRR voluntarily committed to 
a series of rail safety operating practices, including Voluntary Safety Measure 7, which 
stated that “Union Pacific will… use distributed power or two-way telemetry end-of-train 
devices for enhanced braking on trains that carry 20 or more carloads of crude oil.”6 As 
of April 2015, UPRR had fully implemented the seven voluntary safety measures, 
including Voluntary Safety Measure 7 (id.). 

K2-12 The commenter’s concern regarding the transport of crude oil by rail as cited in the letter 
from the Executive Director of the Washington Fire Chiefs is acknowledged. 

K2-13 Emergency response following the Casselton, North Dakota accident is noted. As 
summarized on Revised DEIR, p. 2-74, “A total of 34 cars from both trains derailed, 
including 20 that were carrying Bakken crude oil. These cars released their contents, 
exploded and burned for over 24 hours. There were no reported injuries. Over 
1,400 residents were evacuated from the scene.”  

K2-14 The Valero Fire Department’s onsite access to 22,000 gallons of foam for use in the event 
of a fire is noted. Joe Bateman, the Fire Chief for the Refinery also has provided 
testimony regarding available foam. See Comment N1-102, which states: “We personally 
have 22,000 gallons of foam in our facility, and that's just our facility. That doesn't take 
in all the other ones in the area.” City staff does not know how much foam is available 
within Solano County or how much would be required to fight a fire of the size suggested 
in this comment. The amount of foam is only one relevant factor in responding to a crude 
oil fire.  

UPRR’s website says that the Company’s Hazardous Materials Management Group 
(HMM) has “developed a reserve of materials along our route for deployment in the 
event of a hazardous materials incident. Resources include more than 450,000 feet of 
boom, which floats in the water to absorb oil and other hydrocarbons, transfer trucks, 
liquid-only transfer trailers, fire trailers and foam caches” as well as 30 highly-trained 
hazardous materials responders who are “supported by a network of private response 
contractors who are highly qualified and often have fire-fighting or United States Coast 
Guard Oil Spill Recovery Organization certifications.” (UPRR, 2015c)7. 

                                                      
5  UPRR, 2015a. Technology. [https://www.up.com/aboutup/environment/technology/index.htm]. Accessed 

November 14, 2015. 
6  UPRR, 2015b. Fast Facts. [https://www.up.com/media/cbr/facts/index.htm]. Accessed November 14, 2015. 
7  UPRR, 2015c. Working with First Responders. [http://www.up.com/media/cbr/prevention/index.htm]. Accessed 

November 14, 2015. 
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According to information circulated by the NW Area Committee Federal and State Spill 
Response Agencies (with the content curated by U.S. EPA Region 6), small fires may be 
addressed with dry chemical, CO2, water spray or regular foam and large fires may be 
addressed with water spray, fog or regular foam (straight streams are not advised and 
containers should be moved from fire area if it can be done without risk) (NW Area 
Committee, 2015).8 The NW Area Committee Federal and State Spill Response Agencies 
offer this guidance specifically for fire involving tanks or car/trailer loads (id.): 

 Fight fire from maximum distance or use unmanned hose holders or monitor 
nozzles. 

 Cool containers with flooding quantities of water until well after fire is out. 

 Withdraw immediately in case of rising sound from venting safety devices or 
discoloration of tank. 

 ALWAYS stay away from tanks engulfed in fire. 

 For massive fire, use unmanned hose holders or monitor nozzles; if this is 
impossible, withdraw from area and let fire burn. 

By comparison, a white paper issued by Williams Fire and Hazard Control (Tyco Fire 
Protection Products), maker of a foam agent specially-formulated for use in fighting 
Bakken crude fires, suggests that “a special foam concentrate formulation is required” to 
extinguish a Bakken crude oil fire.” (Williams Fire and Hazard Control, 2015)9  

K2-15 All train cars will be clearly labeled in accordance with applicable requirements. 
Department of Transportation placard 1267 communicates the risks of hazardous 
materials in transport by indicating contents of petroleum crude oil, a Class 3 flammable 
liquid. Although such placards do not specifically identify “Bakken shale oil,” they do 
alert emergency responders to readily recognize vital hazard information. City staff does 
not understand federal law to require an MSDS to be placed on individual rail cars, and 
notes, as indicated in Response K2-4, that UPRR will be responsible for assuring 
compliance with all applicable rail safety requirements, including labeling. 

K2-16 What UPRR would consider a “worst case scenario” in terms of a potential crude oil train 
emergency is not clear. However, based on a study of historical derailments in the 
industry, BNSF told Washington State emergency responders in May 2015 that it 
considers 150,000 gallons of crude oil – enough to fill five rail tank cars – to be its worst-
case scenario when planning for spills into waterways (Wohlfeil, 2015).10 

                                                      
8  NW Area Committee, 2015. Bakken Crude Oil. [http://www.rrt10nwac.com/Files/FactSheets/150512081418.docx.]. 

May 2015.  
9  Williams Fire and Hazard Control, 2015. Bakken Crude Testing White Paper. [http://bakken-crude.williamsfire.com/] 

Accessed November 14, 2015.  
10  Wohlfeil, 2015. Railroads required to plan for a worst-case oil train spill in Washington state. The Bellingham 

Herald. [http://www.bellinghamherald.com/news/local/article22304703.html] May 17, 2015. 
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K2-17 Direct, indirect, and cumulative hazards of a spill, upset, or accident condition are 
analyzed in Revised DEIR Section 2.12, p. 2-62 et seq., and Section 2.17.4.3.7, p. 2-159 
et seq. 

K2-18 Regarding emergency response for oil train explosions and fires, see Response K2-14, 
Response N1-102. 

K2-19 Regarding liability, see Response B3-24. In the event of a disaster, questions of liability 
ultimately would be addressed by insurance companies and the courts and, in any event, 
are beyond the scope of this EIR. UPRR’s and Valero’s insurance coverage also is 
beyond the scope of this EIR.  

K2-20 UPRR’s Hazardous Material Emergency Response Plan (HMERP) is provided in the 
DEIR as Appendix H. As noted on p.1 of the HMERP, the plan is also supplemented with 
site-specific emergency response information at 83 facilities listed in Section VI, 
Attachment B of the HMERP. 

K2-21 BAAQMD regulates only stationary sources of emissions and therefore does not regulate 
locomotive emissions through its permitting process. Only railroad tank car unloading 
emissions would be subject to BAAQMD’s New Source Review permitting process, 
which includes an authority to construction (permit) and a permit to operate. 

K2-22 The first sentence on p. 2-13 of the RDEIR states that Alternative 1 (reducing the Project 
to single 50-car train per day) is environmentally superior because it would reduce the 
emission of criteria pollutants, TACs, and GHGs from trains as compared to the Project. 

K2-23 The Project does have the potential to expose sensitive receptors to locomotive diesel 
exhaust. However, the health risk analysis finds that the Project would not result in 
significant health risk effects from that exposure. See also the detailed Impact 4.1-6 
(Revised DEIR, p. 2-39). 

K2-24 The statement found on Revised DEIR p. 2-55 is the City’s determination that the 
10,000 metric ton threshold for GHG is “conservative and appropriate to assess the 
significance of project related emissions.” This threshold is based on BAAQMD’s GHG 
threshold of 10,000 metric tons per year. This threshold represents a capture rate of 95% 
of all GHG emissions from stationary sources in the San Francisco Bay Area Air Basin, 
and goes beyond the AB 32 emissions reduction goal for 2020. Executive Order S-3-05 
requires a GHG emission reductions goal of 80% below 1990 levels by 2050. Although 
the Project would not generate GHG emissions that exceed BAAQMD’s threshold within 
the Bay Area Air Basin, it would exceed the BAAQMD threshold for BAAQMD 
emissions within the state of California, and therefore would conflict with EO S-3-05. 
However, GHG emissions would be lower within the Bay Area and globally because of 
the Project, and the Project does not directly conflict with any of the policies or strategies 
in the City’s CAP. 
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K2-25 The BAAQMD has not developed thresholds for construction-related GHG emissions. To 
be conservative, construction emissions have been added to total project GHG emissions 
after amortizing them over the projected length of the Project. The other option would be 
to ignore construction emissions, which is allowed by BAAQMD’s existing CEQA air 
quality thresholds of significance. The City felt the better approach would be to include 
construction emissions in the analysis. 

K2-26 The Revised DEIR does not state that marine transport produces more GHG emissions 
than rail for the same amount of diesel fuel burned. The comparative analyses of GHG 
emissions within California (see Table 4.6-5) and outside of California (see Table 4.6-7) 
depend on the differences in travel distance of marine vessels versus trains. As shown in 
Table 4.6-7, marine vessels generate more GHG emissions than locomotives for all but 
one crude oil origination point solely because of the comparison between the distances 
traveled. Below is a table comparing GHG emissions within three different boundaries: 

 Bay Area Air 
Basin 

State of 
California 

Global 

Project GHG Emissions (MT CO2e/yr) - 3,905 + 13,609 - 225,825 

 
K2-27 Direct emissions include those that are under the direct control of the applicant while 

indirect emissions associated with locomotives are not under the applicant’s control. 

K2-28 Table 4.6-7 shows examples of GHG emissions for projects outside of California. The 
first line of Table 4.6-7 shows GHG emissions for locomotives that would travel to 
California from the Midwest. The estimates of locomotive GHG emissions do not differ 
based on the railroad company. The calculations show locomotive emissions for a 
1,500-mile one way trip. 

K2-29 The percentage of UPRR locomotives that are Tier 4 compliant is not known. Since 
Tier 4 engines have not been available until 2015, the percentage of UPRR Tier 4 engines 
would likely be quite low. As the discussion points out, the use of Tier 4 engines in 
California would substantially reduce criteria pollutant emissions. If there were a 
mechanism available to require railroad companies to purchase and use Tier 4 engines, 
then this would be a feasible mitigation measure. However, as pointed out in the 
Mitigation Discussion on Revised DEIR p. 2-38, the requirement to use Tier 4 engines is 
not feasible mitigation because the City does not have the authority to require the use of 
Tier 4 locomotive engines. 

K2-30 The City agrees with the commenter that the impact of 500 unit apartment building in 
Benicia is less than significant on a national scale. Similarly, the City also feels that 
22 million gallons of diesel burned per year by the Project is not significant when 
compare to the 4 billion gallons of diesel burned annually by transportation nationwide. 

K2-31 Different sections of the analysis rely on assumptions that would result in a reasonable 
worst case conclusion for that issue area, providing a sufficiently (but not excessively) 
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conservative analysis in the EIR as a whole. The precise amount of fuel that would be 
required cannot be known in light of the myriad routes available to UPRR to transport 
crude oil from multiple potential North American points of origin to the Refinery. 
Accordingly, assumptions about fuel use may vary section by section, and are not 
intended to be directly comparable.  

K2-32 There is no discrepancy in this analysis. Although, the Project would not generate GHG 
emissions that exceed BAAQMD’s threshold, it would not reduce GHG emissions and 
therefore would conflict with EO S-3-05. However, the Project does not directly conflict 
with any of the policies or strategies in the City’s CAP. 

K2-33 The Revised DEIR’s statement that “Any change in GHG emissions generated at the 
Refinery due to implementation of the Project would be accounted for in these programs” 
does not remove responsibility for these emissions. In fact, the opposite is true. The 
Refinery must report all emissions generated at the Refinery and must gradually reduce 
those emissions over time because those emissions are capped at specific levels. 

K2-34 The reasons for selecting the baseline are described thoroughly in the DEIR. As stated in 
the DEIR, the project baseline normally is defined as the physical conditions of the 
environment as it exists at the time of publication of the Notice of Preparation of the 
project EIR (14 Cal. Code Regs. §15125(a)). However, the courts have recognized that 
CEQA does not require the application of a uniform, inflexible rule (North County 
Advocates v. City of Carlsbad 2015 WL 5895477, September 10, 2015, citing 
Communities for a Better Environment v. South Coast Air Quality Management District 
(2010) 48 Cal.4th 310, 328). For example, consistent with the holding in Cherry Valley 
Pass Acres & Neighbors v. City of Beaumont (2010) 190 Cal.App.4th 316, a lead agency 
may choose an existing-conditions baseline that reflects recent historical use levels if 
those levels are permitted to continue. Similarly, where normal operating conditions 
fluctuate, a lead agency may select a baseline that accommodates changing conditions 
over a period of time (see Save Our Peninsula Committee v. Monterey County Board of 
Supervisors (2001) 87 Cal.App.4th 99, 125). 

K2-35 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

K2-36 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
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to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).11 

K2-37 The commenter’s inclusion of an article from Reuters is acknowledged. 

K2-38 UPRR is only responsible for the transport of crude oil delivered to the Refinery. Valero 
would comply with existing Federal and state regulations regarding crude oil 
stabilization. 

K2-39 A memorandum explaining the methodology for updating the assessment of health risk is 
provided in Revised DEIR Appendix B. As indicated therein, the updated assessment was 
completed consistent with revised risk assessment guidelines issued by the Office of 
Environmental Health Hazard Assessment (OEHHA) and relies on dispersion modeling 
conducted using AERMOD, which is an industry standard. 

K2-40 As noted on Revised DEIR p. 2-89, “Project trains…will be attended at all times.” See 
also summaries of the Federal Railroad Administration’s Emergency Order No. 28, 
which establishes additional requirements designed to ensure that unattended trains on 
the mainline track or siding are properly secured against unintended movement (pp. 2-76 
and 2-77 of the Revised DEIR). 

K2-41 As noted on the California Office of Spill Prevention and Response website: “The 
emergency regulations governing the development of oil spill contingency plans and 
financial responsibility for inland facilities, pipelines, refineries and railroads became 
effective Sept. 3, 2015. Affected industry members have until January 1, 2016 to submit 
facility contingency plans and Certificates of Financial Responsibility” (OSPR, 2015b).12 

K2-42 See Response K2-4 regarding the Rail Corridor Risk Management System (RCRMS) 
routing protocol for trains carrying 20 or more crude oil cars. Whether use of this protocol 
has resulted in changes to routes selected for the rail transport of crude oil would not affect 
the adequacy or accuracy of the EIR and is beyond the scope of this CEQA review.  

K2-43 Revised DEIR Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to water resources, and that this impact would be significant 
and unavoidable. 

K2-44 See Response K2-43. 

K2-45 The commenter’s question about the adequacy of emergency response capacity is beyond 
the scope of this EIR, since federal regulations governing the safety of rail transport 

                                                      
11  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/ConditioningFAQ 

040215.pdf]. 
12  California Office of Spill Prevention and Response (OSPR), 2015b. [https://www.wildlife.ca.gov/OSPR/Preparedness/ 

Inland-Facilities-Contingency-Plan] 
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preempt the City’s authority to impose mitigation measures to further reduce the 
significance of potential impacts. 

K2-46 Complying with existing rules would reduce train derailments and improve emergency 
response relative to the rules and regulations that were in place as of the baseline date of 
this analysis because, as described in Revised DEIR Section 2.12.2.4 (p. 2-68 et seq.), the 
regulatory environment in which this Project would be implemented, if approved, is 
evolving rapidly toward safer rail transport. Going forward, as new applicable laws and 
regulations are passed, UPRR would be obligated to comply with them. 

K2-47 The length of time required to access a spill and implement responsive actions could 
depend on many factors including, but not limited to, the location of responders at the 
time of the accident, weather conditions, the accessibility of the specific spill site, and the 
time that a spill occurs. Emergency responders in the Feather River area have responded 
to train related spills in the past,13 and are aware that the derailment of a crude oil train 
could result in substantial harm. For example, following a December 2014 train 
derailment involving a spill of corn kernels and husks into the Feather River Canyon near 
Rich Bar Road and Highway 70, Plumas County Emergency Services Director Jerry Sipe 
is quoted as having said, “This easily could have been 11 cars of ... crude….The 
environmental consequences could be substantial” (Bizjak, 2014).14 Further, 
“Sacramento is three hours away…. We are going to be dealing with it on our own the 
first few hours.” 

K2-48 If the Project is approved, Valero would receive two 50 car trains per day from the 
Roseville Yard (so four one-way 50-train car trips per day). Trains would arrive at the 
Roseville Yard as a single, up to 100 car train (two one-way trips from a point of origin). 
The increase in noise would be periodic, not constant, for as long as Project trains 
transport crude oil to the Refinery.  

K2-49 Yes, the Project-related increase in rail traffic has been considered in the analysis of 
potential impacts relating to emissions, noise, and other resources. 

K2-50 As noted in the discussion of Impact 4.10-1a, “Federal law preempts local governments 
from regulating railroad noise. Therefore, local general plans or noise ordinances are not 
applicable.” Because local ordinances do not apply to the Project, noise caused by Project 
trains could not be regulated even if it exceeds local requirements. 

K2-51 The executed Operational Aid Agreement is provided as Appendix B to this Final EIR. 

                                                      
13  For example, at approximately 1:30 a.m. on January 26, 2013, a boulder fell and struck fuel tank of lead locomotive on 

a UPRR train in the Feather River Canyon near the town of Keddie resulting in a spill of approximately 3,200 gallons 
of diesel onto land with an unknown amount reaching the water. It is not clear when the first responders arrived, but 
multiple agencies were onsite by 10:07 a.m. Office of Spill Prevention and Response (OSPR), 2015a. OSPR Current 
Spill Responses Documents [https://nrm.dfg.ca.gov/documents/rss/RssHandler.ashx?cat=OSPR-Response]. 
Accessed November 14, 2015. 

14  Bizjak, 2014. Feather River train derailment raises new concerns. The Sacramento Bee. [http://www.sacbee.com/ 
news/local/transportation/article4315150.html] December 6, 2014. 
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K2-52 For the reasons stated in the DEIR, implementation of Mitigation 4.11-4 on DEIR 
pp. 4.11-12 et seq. would reduce emergency response impacts to less-than-significant. 

K2-53 See Response C1-20 regarding the determination of queue lengths (traffic backups) for 
the DEIR analysis.  

K2-54 The commenter’s reference to “a 9AM start” is presumed to refer to the statement in the 
EIR that if the Project were approved, Valero would ask UPRR to schedule Valero’s unit 
trains so that none of them cross Park Road during the commute hours of 6:00 AM to 
9:00 AM (i.e., to schedule the Project trains so they could start crossing Park Road at 
9:00 AM). Standard traffic analysis practice sets the morning commute hour as falling 
within the two-hour period of 7:00 AM to 9:00 AM, but in recognition of an earlier-than-
typical commute period in the Project area, traffic counts were conducted for the three-
hour morning period of 6:00 AM to 9:00 AM. The proposed schedule request to start 
train crossings no sooner than 9:00 AM is intended to avoid crossings when traffic 
volumes, while not necessarily at the absolute peak level, would be higher than post-
9:00 AM volumes. It is true that if one were certain of a consistent peak period that never 
ran after 8:30 AM, then Valero’s request to UPRR regarding scheduling the Project unit 
trains could be to avoid the hours of 6:00 AM to 8:30 AM.  

The same less-than-significant impact determination would be applicable for the time 
period put forth by the commenter because compared to baseline conditions, (1) there 
would be no change to the peak daily episode of delay; (2) the delay caused by each 
Valero unit train at each intersection would be less; and (3) the 8.3-minute Project train 
crossing would increase the average vehicle delay in an hour by less than the one-second 
threshold of significance when the train crossing currently operates at LOS F (see 
Response B8-112).  

K2-55 See Response B8-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the number and size of trains, and the scheduling of 
arrivals and departures of Project trains to and from the Refinery.  

K2-56 The calculated Project-caused increase to the average vehicle delay (0.8 seconds per 
vehicle) is described on p. 4.11-9 of the DEIR; the 8.3-minute train crossing (i.e., 
500 seconds) divided by the approximate 640 vehicles on Park Road during the AM peak 
hour. The 0.8-second increase would be less than the one-second threshold of 
significance when the train crossing operates at LOS F (see threshold of significance on 
p. 4.11-5 of the DEIR).  

K2-57 See Response C1-19 regarding the basis for the assumption about people’s tolerance level 
for delays.  

K2-58 See Response C1-23 regarding the basis for the lower traffic delay during Project train 
crossings than under baseline conditions.  
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K2-59 See Response C1-21 regarding the basis for baseline conditions for the DEIR analysis.  

K2-60 See Response C1-23 regarding the basis for the lower traffic delay during Project train 
crossings than under baseline conditions.  

K2-61 See Response C1-21 regarding the basis for baseline conditions for the DEIR analysis. 

K2-62 Commute hours are generally accepted as between 7:00-9:00 AM and 4:00-6:00 PM. 
While UPRR avoids dispatching freight trains during commute hours, UPRR is not 
restricted to these hours; therefore, Project trains may be on the tracks at times during the 
generally accepted commute hours. That being said, it is in UPRR’s interest to schedule 
trains outside the commute hour window. DEIR p. 3-22 states: “The passenger trains are 
scheduled to the minute. UPRR dispatches the passenger trains so as to meet these 
precise schedules. … In its normal course of operation, however, UPRR dispatches 
freight trains so as to avoid congestion that results in delayed deliveries.… UPRR 
currently avoids dispatching freight trains during the commute hours in order to ensure 
that freight trains do not delay the Capitol Corridor passenger trains.”  

K2-63 The footnote was revised in order to clarify that crude oil transported to the Refinery by 
rail could come from any number of sources throughout North America. 

K2-64 The commenter’s statement related to Project approval considerations is acknowledged. 

K2-65 Alternatives to the Project considered in the EIR include the No Project Alternative 
described in DEIR Section 6.4.1 (p. 6-6 et seq.); Alternative 1, which would limit the 
Project to one 50-car train delivery per day as described in DEIR Section 6.4.2.1 (p. 6-7 
et seq.); Alternative 2, which would restrict train delivery at the Refinery to nighttime 
hours as described in DEIR Section 6.4.2.2 (p. 6-8); and Alternative 3, which would 
involve an offsite unloading terminal as described in DEIR Section 6.4.3 (p. 6-8 et seq.). 

In response to this Comment, the discussion in DEIR Section 6.4.4 (p. 6-10) of the 
Environmentally Superior Alternative is revised for clarity as follows: 

If the no project alternative is considered the environmentally superior 
alternative, CEQA Guidelines Section 15126.6(e)(2) requires an EIR to also 
identify an environmentally superior alternative among the other alternatives. In 
general, the environmentally superior alternative is defined as that alternative 
with the least adverse impacts to the Project area and its surrounding 
environment. Here, because none of the significant unavoidable impacts of 
transporting crude by rail would occur under the No Project Alternative and 
because maintaining the status quo under the No Project Alternative (whereby 
the Refinery would continue to receive crude oil by marine vessel and pipeline) 
would not cause a change to baseline conditions that could be characterized as 
“significant” for CEQA purposes, the No Project Alternative would be the 
environmentally superior alternative. the no project alternative is not 
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environmentally superior to the Project. Therefore, it is not necessary to identify 
an environmentally superior alternative from among the other alternatives. 
Nevertheless, this EIR identifies herein an alternative that may be superior to the 
Project in certain specific and limited respects, as discussed below.  

CEQA does not provide specific direction regarding the methodology of 
comparing alternatives to a proposed project. Each project must be evaluated for 
the issues and impacts that are most important; this will vary depending on the 
project type and the environmental setting. Issue areas with significant long-term 
impacts are generally given more weight in comparing alternatives. Impacts that 
are short-term (e.g., construction-related impacts) or those that can be mitigated 
to less than significant levels are generally considered to be less important. 

As explained above in Section 6.4.2, The identification of an environmentally 
superior alternative among the other alternatives may be informed by the 
comparison of potential impacts of the Project and alternatives is provided in 
Table ES-1, Proposed Project v. Alternatives: Summary of Environmental Impact 
Conclusions. As shown in Table ES-1, Alternative 1 is environmentally superior 
to the Project with respect to in a few respects. Alternative 1 would reduce the 
emission of criteria pollutants, toxic air emissions, and greenhouse gases from 
trains as compared with the Project, and avoid the Project’s significant NOx 
impact in the Sacramento Metro AQMD. As under the Project, Alternative 1 
would have a significant NOx impact within the Yolo-Solano, Tehama County, 
Butte County, Siskiyou County, Shasta County, Lassen County, Northern Sierra, 
Feather River, and Placer County air districts. Significant impacts to biological 
resources and hazards (including secondary effects related to biological 
resources, cultural resources, geology and soils, and hydrology) would be 
reduced compared to the Project because 50% fewer trains would deliver crude 
oil to the Refinery. This would reduce the probability that derailment of a 
Project-related train could occur. The potential adverse effects resulting from a 
subsequent spill and/or fire would remain significant. However, as explained 
above, this alternative may be legally infeasible because of federal preemption. 
Alternative 1 relative to the Project would also reduce the impacts of train 
crossings on traffic. Since the Project would not have a significant effect on 
traffic, however, Alternative 1 would not avoid any significant traffic effect. 

The Project, however, is environmentally superior to Alternative 1 with respect 
to overall air quality and GHG emissions. Alternative 1 would result in greater 
emissions of criteria pollutants, toxic air emissions, and greenhouse gases than 
the Project overall, because the decrease in emissions associated with a 50% 
reduction in train trips would not offset Alternative 1 involves 50% more 
emissions of these same pollutants from marine vessels. As shown in Table ES-1, 
the Project also is environmentally superior to Alternatives 2 and 3. 
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The question of feasibility is separate under CEQA from the question of which 
alternative is environmentally superior. However, because considerations of 
feasibility will be central to decision-makers’ ultimate determination in this matter, 
they are addressed here. Pursuant to CEQA Guidelines Section 15126.6(a), the 
alternatives presented in an EIR must be potentially feasible (14 CCR 
§15126.6(a)). At the time the range of potential alternatives was being developed 
for analysis, the City had not yet made a determination about the extent to which 
preemption constrained its options. As explained in DEIR Section 3.7 (p. 3-26 et 
seq.), it was clear that preemption precludes the management and governance of 
rail transportation, and local regulation of the construction and operation of rail 
lines. Although UPRR had taken the position that the breadth of preemption 
included “any limitation on the volume of product shipped or the frequency, route, 
or configuration of such shipments” (see DEIR Appendix L), the City was not 
persuaded that preemption would make Alternative 1 (limiting the Project to one 
50-car train delivery per day) legally infeasible. See, e.g., DEIR Section 6.4.2.1 
(p. 6-8) (“Alternative 1 may be legally infeasible”). With the advice of legal 
counsel, the City since has come to the conclusion that Alternative 1 is legally 
infeasible. Since the Project is environmentally superior to Alternatives 2 and 3, 
decision-makers will be deciding between the Project and the No Project 
Alternative. Otherwise, the impacts of Alternative 1 and the Project are the same. 

K2-66 Unit trains transporting crude oil between the oil’s point of origin and Roseville would 
consist of 50 or up to 100 tank cars. 50-car trains would transport the oil from Roseville 
to the Refinery. 

K2-67 See Response K2-65. See Response J3-7. 

K2-68 The commenter’s statement regarding the legal infeasibility of Alternative 2 is correct. 

K2-69 The suggested alternative would merely shift the impacts related to the transport of crude 
oil by rail to other areas of California, or to other states. See Response K1-4. Thus, the 
suggested alternative would not provide any environmental benefit as compared with the 
Project. 

K2-70 Alternative 3, Offsite Unloading Terminal, is evaluated in Section 6.4.3 of the DEIR 
(pp. 6-8 et seq.).  

K2-71 The suggested alternative is evaluated in Section 6.3 of the DEIR, Alternatives 
Considered but Dismissed from Further Consideration in this EIR. See DEIR 
Section 6.3.3 (p. 6-5 et seq.). 

K2-72 The commenter’s statement regarding greenhouse gas emissions in Table ES-1 within the 
state of California is correct.  
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3.6.3 Letter K3 – Responses to Comments from 
Commissioner Dean 

K3-1 See Response J3-7.  

K3-2 See Response K2-65. 

K3-3 The following is added to p. 2-75 of the Revised DEIR: 

 On November 8, 2015, a CP train hauling 109 tank cars derailed near 
Watertown, Wisconsin. Approximately 13 cars derailed and 1 was breached, 
spilling less than 1,000 gallons of crude oil. Dozens of homes were 
evacuated during the incident. No fires or injuries were reported. According 
to CP, a broken rail was the cause of the derailment. 

K3-4 There is no direct relationship between injuries and fatalities, although the relative 
number of injuries and fatalities tend to be proportional as noted in the comment. The 
number of fatalities and injuries are estimated based on levels of exposures for each 
accident scenario. The fatality and injury rates used in the quantitative risk analysis 
(QRA) for various levels of exposure are provided in Appendix F, Attachment 2, Table 6 
of the Revised DEIR. In addition, the population density and distance from the accident 
influence the relative distribution of injuries and fatalities. In cases where the population 
density is concentrated close to the railroad and relatively sparse further away from the 
railroad, a higher proportion of fatalities would be expected. 

The attenuation of thermal radiation levels also impacts the relative number of injuries 
and fatalities as thermal radiation attenuates logarithmically. For accidents where thermal 
radiation exposure is the main risk factor, the hazard zones that can result in fatalities is a 
relatively large portion of the overall hazard zone that includes injuries. For releases of 
acutely toxic material, the opposite is generally the case where hazard zones result in a 
much higher ratio of injuries to fatalities. 

The significance criteria also have an impact on the relative significance of injuries and 
fatalities. There is a higher significance value placed on fatalities, given the permanent 
nature of the impact. The relative significance of injuries is lower given that some the 
injuries would allow for full recovery. This can be seen in Appendix F, Figure 5-5 of the 
Revised DEIR, where the “significant” line for injuries has a much higher probability 
than do fatalities. For example at an annual frequency of 1.0E-03 (one in 1,000 per year), 
one fatality would be considered significant. For one injury the annual frequency for a 
significant impact would be 1.0E-1 (one in 10 years). 

All of reasons discussed above contribute to fatalities being significant and injuries being 
potentially significant on the risk profile figures in the Revised DEIR. 
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K3-5 Populations densities were estimated for the areas immediately adjacent to the rail 
corridor and adjusted for small population centers where the majority of the population 
lives immediately adjacent to the railroad. For very small population centers, the 
population density for the adjacent rail segment exceeded the total population. As a 
result, the estimated number of fatalities was slightly overestimated. For each segment 
along the proposed routes, population estimates were conservatively estimated to avoid 
an underestimate of risk. Likewise, HTUA population densities were adjusted when 
warranted by local conditions, such as event venues that have the potential to attract very 
large population densities. 

The worst-case thermal radiation hazards due to an incident at the Refinery are in many 
cases identical to the accidents along the uprail corridor. For example, potential hazards 
associated with a rail car thermal tear were evaluated at the Refinery and along the entire 
rail transportation routes. In addition, the loss of containment of multiple rail cars was 
considered in both scenarios. Accidents associated with rail car unloading and pipeline 
transport within the Refinery to the storage tanks were also evaluated as part of the 
Refinery QRA. These hazards would not exist along the rail routes and potential 
unloading hazards were smaller than the worst-case accidents that were considered in the 
QRA for the mainline rail operations that addresses impacts to the uprail communities. 
As a result, the worst-case hazard zones that were presented in Figure 4.7-8 are the same 
as the worst-case hazard zones used for the mainline rail QRA for uprail communities. 
Appendix F, Table 5.6 of the Revised DEIR provides the worst case hazard zones for the 
mainline rail, which would apply to the uprail communities. Communities within the 
hazard zones listed in Table 5.6 of Appendix F could be affected by a train derailment in 
their area. The uprail areas that could be impacted from a train derailment are provided in 
the Tables 5.3 through 5.5 of Appendix F or the Revised DEIR. 
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3.7 Response to Individuals Comments on the Revised 
DEIR 
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3.7.1a Letter FL1 – Responses to Comments from 
Form Letter 1 

FL1-1 The commenter’s opinion regarding the Project is acknowledged. 

FL1-2 The commenter’s opinion regarding the Project is acknowledged. 

FL1-3 The commenter’s opinion regarding the Project is acknowledged. 

FL1-4 The report provided in DEIR Appendix F was revised, updated, and clarified to address 
this and similar comments. As explained in Revised DEIR Appendix F, Dr. Christopher 
Barkan, a Professor and Executive Director of the Rail Transportation and Engineering 
Center at the Department of Civil and Environmental Engineering at the University of 
Illinois at Urbana- Champaign, was retained to identify the probability of an accident 
(i.e., accident rate or derailment rate) and oil spill (i.e., spill rate) from a crude oil train on 
the three routes most likely to be used to transport Project related crude from the State 
border to Roseville. Dr. Christopher Barkan and his colleagues evaluated route specific 
accident rates and spill rates based on specific tank car designs and took into account 
major risk factors, including route specific FRA track class, method of operation, tank car 
safety design, and the proposed volume of crude oil trains over the route and the 
estimated spill size.  

See Revised DEIR Appendix F, Quantitative Risk Analysis of the Valero Benicia Crude 
by Rail Project, which includes the updated risk analysis as an exhibit and provides a 
quantitative analysis of potential consequences. Although the probability of a crude oil 
release exceeding 30,000 gallons (about one tank car) remains low (one release every 
38 to 80 years), the consequences of such an occurrence could be significant.  

What UPRR would consider a “worst case scenario” in terms of a potential crude oil train 
emergency is not clear. However, based on a study of historical derailments in the 
industry, BNSF told Washington State emergency responders in May 2015 that it 
considers 150,000 gallons of crude oil – enough to fill five rail tank cars – to be its worst-
case scenario when planning for spills into waterways (Wohlfeil, 2015).1 

FL1-5 The commenter’s opinion regarding the Project is acknowledged. 

FL1-6 See Response D55-4. 

FL1-7 The commenter’s opposition to the Project is acknowledged. 

                                                      
1  Wohlfeil, 2015. Railroads required to plan for a worst-case oil train spill in Washington state. The Bellingham 

Herald. [http://www.bellinghamherald.com/news/local/article22304703.html] May 17, 2015. 
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3.7.1b Letter FL2 – Responses to Comments from 
Form Letter 2 

FL2-1 The commenter’s opposition to the Project is acknowledged. 

  

3.7-5



**EXAMPLE**

Comment Letter FL3

FL3-1

3.7-6



3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.1c Letter FL2 – Responses to Comments from 
Form Letter 3 

FL3-1 The commenter’s support for the Project is acknowledged. 
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3.7.1 Letter L1 – Responses to Comments from  
Chihoko and Richard Solomon 

L1-1 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L1-2 The DEIR (Chapter 4) and Revised DEIR (Chapter 2) analyze each environmental 
resource area potentially affected by the Project including air quality, water quality, etc. 
The commenter’s concerns regarding potential impacts of the Project and opposition to 
the Project are acknowledged. 
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3.7.2 Letter L2 – Responses to Comments from Joseph Rizzi 

L2-1 The commenter’s support for the Project is acknowledged. 

L2-2 The commenter’s interest in tank car safety is acknowledged. See Response A4-6 
regarding tank cars proposed to be used by the Project. 
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3.7.3 Letter L3 – Responses to Comments from James Neu 

L3-1 Responses to the Martinez Environmental Group’s comments on the DEIR dated 
September 5, 2014 are provided in Section 2.5.3 (Letter B3). The City supplemented the 
DEIR’s environmental analysis to consider the potential effects of the Project regardless of 
whether they could occur within the Refinery boundary, between the Refinery and the 
Roseville Yard, between the Roseville Yard and the State border, via a southern route 
within California, or beyond the State line to the Project-related crude oil’s point of origin. 
See Response B3-20 regarding the extent of analysis for greenhouse gas emission impacts. 
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3.7.4 Letter L4 – Responses to Comments from 
Jim Kirchhoffer 

L4-1 In response to this and similar comments, the City issued a Revised DEIR that refines and 
updates the prior analysis to consider areas uprail from those considered in the DEIR and 
to provide a quantitative risk analysis of the Project. See Revised DEIR Section 2.12 
regarding Hazards and Hazardous Materials, and Revised DEIR Appendix F. Regarding 
the commenter’s statement concerning the volume of crude oil shipped to the Refinery by 
marine vessel, the Project would allow Valero to receive up to 70,000 barrels of crude oil 
per day by rail, thereby replacing the same amount by marine vessel. Using an average 
vessel capacity of 350,000 barrels, the Project would eliminate approximately 73 vessel 
trips per year. Marine vessel deliveries would be reduced by up to 82% per year. 

L4-2 The commenter’s opposition to the Project is acknowledged. 
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3.7.5 Letter L5– Responses to Comments from 
Jelayn Sansome 

L5-1 Receipt of the handout “Crude Oil and Your Health” is acknowledged. However, the 
information it provides does not address any specific concern or issue related to the 
adequacy or accuracy of the DEIR. The commenter’s opposition to the Project is 
acknowledged. 
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3.7.6 Letter L6 – Responses to Comments from  
Gregory P. Yuhas 

L6-1 The commenter’s support for the Project is acknowledged. In response to comments on 
the Revised DEIR, the initial 45-day comment period was extended until October 30, 
2015, for a total comment period of 60 days. See Appendix A, Public Notices. 
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3.7.7 Letter L7 – Responses to Comments from 
James MacDonald 

L7-1 The commenter’s suggested alternative whereby the Valero Benicia Refinery would 
become a crude oil intermediary facility similar to the proposed WesPac Pittsburg Energy 
Infrastructure Project would contradict the Refinery’s objective of processing crude oil 
into finished products. Therefore, the DEIR does not analyze potential impacts from this 
speculative facility. The applicant submitted a formal request to withdraw their 
application and terminate all work on the project on November 16, 2015 (City of 
Pittsburg, 2015).2 

L7-2 The commenter lists other areas of concern not addressed in the Revised DEIR, but does 
not indicate specific questions regarding these topics; therefore, no response is provided. 

                                                      
2  City of Pittsburg, 2015. Status Report on the WesPac Project, AP-11-761. November 30. 
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3.7.8 Letter L8 – Responses to Comments from Roger Straw 

L8-1 The commenter’s concern regarding federal preemption is acknowledged. 

L8-2 Details regarding effects to water resources is provided on Revised DEIR p. 2-115. 
Effects on biological resources are discussed on pp. 2-108 et seq. 

L8-3 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L8-4 The methodology used to calculate fugitive emissions shown in Table 4.1-5 on DEIR 
p. 4.1-19 is presented in Attachment B-3, Fugitive Component Emissions, of DEIR 
Appendix E.4.  

L8-5 The statement on p. 2-92 of the Revised DEIR that says, “Most of the main line routes 
between the Refinery and the stateline that would be used for the proposed project have 
been upgraded to include PTC” is based on information presented by David Wickersham, 
UPRR’s Chief Engineer for the Western Region, on February 24, 2014.3 Further, through 
June 2015, UPRR had installed 67 percent (13,480 miles) of total track miles with PTC 
hardware and software; partially installed PTC on approximately 70 percent of 6,500-plus 
locomotives designated for the technology; installed 63 percent of the wayside antennas 
needed to support PTC along the company’s right of way; and invested $1.8 billion to 
develop and implement PTC.4 The company estimated spending an additional $200 
million before the end of 2015. 

L8-6 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

                                                      
3  UPRR, 2014b. Presentation of David Wickersham, Chief Engineer, Western Region. February 24, 2014. 
4  UPRR, 2015. Positive Train Control [http://www.up.com/media/media_kit/ptc/about-ptc/index.htm]. Accessed 

November 13, 2015. 
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3.7.9 Letter L9 – Responses to Comments from Pat Toth-Smith 

L9-1 The attached report was reviewed and referenced in the Revised DEIR. See p. 2-83. 

3.7-28



Comment Letter L10

L10-1

L10-2

3.7-29



3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.10 Letter L10 – Responses to Comments from 
Scott Wedge 

L10-1 The commenter’s opposition to the Project is acknowledged. The commenter’s interest in 
pending legislation related to the transport of crude oil by rail is acknowledged. 

L10-2 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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3.7.11 Letter L11 – Responses to Comments from 
Steve Ongerth 

L11-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L11-2  The commenter’s previous comment is Form Letter 1. See Responses FL1-1 through 
FL1-7. 
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3.7.12 Letter L12 – Responses to Comments from 
James Egan 

L12-1 The public hearing to accept comment on the Revised DEIR was closed after the 
September 29, 2015 meeting because all commenters were given the opportunity to speak 
at that time. There will be additional public hearing(s) to allow the public to provide their 
comments when the Planning Commission meets to take action on the Project.  
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3.7.13 Letter L13 – Responses to Comments from 
Joseph Rizzi 

L13-1 See Response L2-2. 

3.7-37



Comment Letter L14

L14-1

Comment Letter L14

L14-1
cont.

3.7-38



3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.14 Letter L14 – Responses to Comments from 
June Mejias 

L14-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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L15-1

L15-2

L15-3

L15-4
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.15 Letter L15 – Responses to Comments from 
Rick Stierwalt 

L15-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L15-2 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully upgraded 
(p. 47 of Revised DEIR Appendix F). The deadline for extension of compliance with 
PTC implementation was extended to December 31, 2018.5 

L15-3 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L15-4 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
See Response B3-24 regarding liability for cleanup costs. 

                                                      
5  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.16 Letter L16 – Responses to Comments from 
Lawrence Reid Fox 

L16-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L16-2 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L16-3 The commenter’s mention of opposition to the Project is acknowledged. 

L16-4 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L16-5 The commenter’s opposition to the Project is acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.17 Letter L17 – Responses to Comments from 
George Whitney 

L17-1 The commenter’s support for the review process regarding the Project is acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.18 Letter L18 – Responses to Comments from 
Richard Slizeski 

L18-1 The commenter’s support for the No Project Alternative is acknowledged. 

L18-2 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).6 

L18-3 The suggested alternative is infeasible because Valero would likely acquire crude oil 
from multiple sources throughout North America during the lifetime of the Project. 

L18-4 See Response A20-1, Response A20-14, and Response B3-41 regarding confidential 
information protected from disclosure in the EIR and the types of crudes that are now and 
would be processed if the Project is approved. Regarding the properties of crude oil that 
are relevant to an understanding of the potential environmental effects of transport by 
rail, see Table 5.1 of Revised DEIR Appendix F (p. 41). For the reasons explained in 
these responses to comments, Project approval would not change processing-related air 
emissions at the Refinery that are proposed as a result of the Project. See Response J3-2. 

L18-5 See Response L18-4. 

  

                                                      
6  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/ConditioningFAQ 

040215.pdf].  
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.19 Letter L19 – Responses to Comments from 
Madonna Anglin 

L19-1 The commenter’s opposition to the Project is acknowledged. New regulations regarding 
the transport of crude oil by rail were issued by the U.S. Department of Transportation in 
May 2015. See pp. 2-79 through 2-81 of the Revised DEIR. Details regarding existing 
and future inspection protocols for rail track, braking and mechanical systems of trains, 
and bridges are discussed on pp. 2-77, 2-79, 2-82, and 2-92 of the Revised DEIR. In 
addition, the Federal Railroad Administration announced on October 9, 2015 that it will 
release a Safety Advisory to urge “closer and more detailed inspections [of rail track] 
where defects and flaws are suspected, and stronger training for rail inspection vehicle 
operators” (USDOT, 2015c).7 

                                                      
7  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.20 Letter L20 – Responses to Comments from  
Elizabeth Lasensky 

L20-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

3.7-52



Comment Letter L21

L21-1

2

Comment Letter L21

L21-1
cont.

3.7-53



3

CEQA Is About Honesty and Integrity                            7

Valero Acknowledges Their Intent to Use Discriminating Federal Law                                        7 

States’ Constitutional Tenth Amendment Regulatory Authority over Commerce                       10

Declaration of Independence                  11 

Misrepresentations of CEQA’s Intent                                                                                                12 

CEQA: section 15123                                                                                                                           12 

CEQA: Cost or Impedance of Project Objective in not a Factor in Alternatives                          12 

CEQA: Insignificant Finding for Environment may be Significant for Economic 
And Social Effects                                     13 

CEQA: Lead Agency to Select Alternatives for Discussion in DEIR                  13  

DEIR Needs to be Circulated with Feasible Alternatives; 
More Trains, Ships and Trucks                                  13

CEQA 15088.5. Recirculation of EIR Prior to Certification                         14 

Congress to Lift Ban on Crude Export                             14 

CEQA: 15126.6. Consideration and Discussion of Alternatives 
To the Proposed Project                                     14 

Project Does not Conform to the Mandate of State Legislature                                   16 

Need for Lands Commission Input on Project                   18 

Delta Protection Commission has Failed its Fiduciary Responsibilities               18 

Valero Acknowledges Proposal Is a New Use of Facilities                               19 

DEIR Transportation Study Infer Past Injustice Justifies Continued Injustice                            19 

Comment Letter L21

L21-1
cont.

4

EIR Valero's Postulation Air Sampling in Vallejo is the same as Benicia 
Is Implausible                                                        19 
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CEQA Is About Honesty and Integrity
Decision makers must be given all the facts to arrive at a just decision. Yet again the Revised Draft 
Environmental Impact Report (RDEIR) announces its intention not to supply such information. 

Valero Acknowledges Their Intent to Use Discriminating Federal Law 
Valero and city employees postulate the City of Benicia is powerless to control its destiny due to their 
misrepresenting the Tenth amendment, "Commerce Clause of the United States Constitution". At 
Planning Commission meetings Valero, the railroad and even staff (with their unprofessional one 
sided presentation) were quite “adamant” in their belief that any conditions placed on project will be 
summarily overturned. Unfortunately I have to agree with them not on Constitutional grounds but on 
it must be nice having friends in high places. There is nothing in the Constitution or in special interest 
reinterpretations that forbids after long and thoughtful consideration of all facts in hand, after giving
Valero due process a rejection of project in its entirely. With parameters of project out of your 
control the only just finding for the citizens of Benicia is to reject project.  Their argument is 
based on: DEIR, CHAPTER 1 Introduction 1.1 Purpose of this Document, page 1-5 "Acknowledging 
that, on the basis of federal preemption, neither the Refinery nor the City has authority to dictate or 
limit routes selected by UPRR (see DEIR Section 3.7, Federal Preemption of Railroad Regulation, 
DEIR Appendix L, and Revised DEIR Appendices G and H), it is possible that Project-related crude 
oil could reach the Refinery through Roseville using routes from southern California (see Figure 1-4, 
California Class I Rail System)." The regulation of this faculty is reserved for the State of 
California by decree of the citizens of the United States of America. Federal regulation is in 
violation of the Tenth Amendment to the United States Constitution. Is it acceptable for 
government employees to use the Nuremberg Defense "I am just doing my job?"  
Definition of 'Nuremberg Defense' - Adversity.Net
www.adversity.net/Terms_Definitions/TERMS/Nuremberg_Defense.htm
The Nuremberg Defense is a legal ploy in which the defendant claims he/she was "only following 
orders" from a higher authority. The "Nuremberg Defense" is often used by U.S. companies and U.S. 
government entities to defend themselves against charges of reverse discrimination. 
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Imagine if: 
Ralph Abernathy (1926–1990) clergyman, activist, Southern Christian Leadership Conference (SCLC) 
Susan B. Anthony (1820–1906) Women's suffrage leader, speaker, inspiration 
Ella Baker (1903–1986) SCLC activist, initiated Student Nonviolent Coordinating Committee (SNCC) 
James Baldwin (1924–1987) essayist, novelist, public speaker, SNCC activist 
Daisy Bates (1914–1999) 
Dana Beal (1947–) pro-hemp activist, organizer, speaker, initiator 
Jeremy Bentham (1748-1832) British philosopher, writer, and teacher on civil rights, inspiration 
James Bevel (1936–2008) SCLC's main strategist, organizer, and Action leader 
Claude Black (1916–2009) 
Antoinette Brown Blackwell (1825-1921) - founded American Woman Suffrage Association with Lucy Stone in 1869 
Julian Bond (1940–) activist, politician, scholar, lawyer, NAACP chairman 
Lenny Bruce free speech advocate, comedian, satirist 
Lucy Burns (1879–1966) women's suffrage/voting rights leader 
Stokely Carmichael (1941–1998) SNCC and Black Panther activist 
Carrie Chapman Catt (1859–1947) suffrage leader, president National American Woman Suffrage Association,
founder League of Women Voters and International Alliance of Women
Cesar Chavez (1927–1993) Chicano activist, organizer, trade unionist 
Claudette Colvin (1939–) Montgomery Bus Boycott pioneer, independent activist 
Marvel Cooke (1903–2000), journalist, writer, trade unionist 
Humberto "Bert" Corona (1918–2001) labor and civil rights leader 
Dorothy Cotton (1930–) SCLC activist, organizer, and leader 
Norris Wright Cuney (1846–1898), Texas politician 
Eugene Debs (1855–1926) organizer, campaigner for the poor, women, dissenters, prisoners 
Frederick Douglass (1818–1895) abolitionist, women's rights, writer, organizer 
W. E. B. Du Bois (1868–1963) writer, scholar, founder of NAACP 
Charles Evers (1922–) Civil Rights Movement activist 
Medgar Evers (1925–1963) NAACP official 
James Farmer (1920–1999) Congress of Racial Equality (CORE) leader and activist 
Louis Farrakhan (1933–) Minister, National Representative of the Nation of Islam 
James Forman (1928–2005) SNCC official and activist 
Marie Foster (1917–2003) activist, local leader in Selma Voting Rights Movement
Betty Friedan (1921–2006) writer, activist, feminist 
Mohandas Gandhi (1869–1948) activist, writer, philosopher, inspiration 
William Lloyd Garrison (1805–1879) writer, organizer, feminist, initiator 
Dick Gregory civil rights movement, free speech advocate, and comedian 
Olympe de Gouges (1748–1793) women's rights pioneer, writer, beheaded after French Revolution 
Prathia Hall (1940–2002) SNCC activist, civil rights movement speaker 
Fannie Lou Hamer (1917–1977) activist in Mississippi movements
Harry Hay (1912–2002) leader in American LGBT rights movement, founder Mattachine Society
Lola Hendricks (1932–) activist, local leader in Birmingham Movement
Jack Herer (1939–2010) pro-hemp activist, speaker, organizer, author 
Gordon Hirabayashi (1918–2012) Japanese-American civil rights hero 
Myles Horton (1905–1990) teacher of nonviolence, pioneer activist, Highlander Folk School
T.R.M. Howard (1908–1976) founder of Mississippi's Regional Council of Negro Leadership 
Julia Ward Howe (1818–1910) writer, organizer, suffragette 
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Dolores Huerta (1930–) labor and civil rights activist 
John Peters Humphrey (1905–1995) author of Universal Declaration of Human Rights
Jesse Jackson (1941–) clergyman, activist, politician 
Nellie Stone Johnson (1905–2002) labor and civil rights activist 
Abby Kelley (1811–1887) abolitionist and suffragette 
Coretta Scott King (1927–2006) SCLC leader, activist 
Martin Luther King, Jr. (1929–1968) SCLC co-founder/president, activist, author, speaker, inspiration 
James Lawson (1928–) teacher of nonviolence, activist 
Bernard Lafayette (1940–) SCLC and SNCC activist and organizer 
John Lewis (1940–) Nashville Student Movement, SNCC activist, organizer, speaker, politician 
Joseph Lowery (1921–) SCLC leader and co-founder, activist 
Clara Luper (1923–2011) sit-in movement leader, activist 
James Madison (1751–1836) introduced and lobbied for the U.S. Bill of Rights 
Nelson Mandela (1918–) South African statesman, leading figure in anti-apartheid movement 
George Mason (1725–1792) wrote Virginia Declaration of Rights, influenced U.S. Bill of Rights 
Rigoberta Menchú (1959) - Guatemalan indigenous rights leader, co-founder Nobel 
James Meredith (1933–) independent student leader and self–starting activist 
Mamie Till Bradley Mobley held open casket funeral for son, Emmett Till; speaker, activist 
Charles Morgan, Jr. (1930–2009) attorney, established principle of "one man, one vote" 
Harvey Milk (1930–1978) politician, gay rights activist 
Bob Moses (1935–) leader, activist, and organizer 
Diane Nash (1938–) SNCC and SCLC activist and organizer 
Edgar Nixon (1899–1987) Montgomery Bus Boycott organizer, civil rights activist 
James Orange (1942–2008) SCLC activist and organizer, trade unionist 
Emmeline Pankhurst (1858-1928) British Suffragette Movement
Rosa Parks (1913–2005) NAACP official, activist, Montgomery Bus Boycott inspiration 
Alice Paul (1885–1977) major women's suffrage/women's rights leader, strategist, and organizer 
Thomas Paine (1737-1809) English-American activist, author, theorist, wrote Rights 
Elizabeth Peratrovich (1911–1958) Alaska activist for native people 
A. Philip Randolph (1889–1979) socialist, labor leader 
Amelia Boynton Robinson (1911–) voting rights activist 
Jo Ann Robinson (1912–1992) Montgomery Bus Boycott activist. 
Eleanor Roosevelt (1884–1962) women's rights, human rights activist in United Nations 
Bayard Rustin (1912–1987) civil rights activist 
Al Sharpton (1954–) clergyman, activist, media 
Charles Sherrod civil rights activist, SNCC leader 
Judy Shepard (1952–) gay rights activist, public speaker 
Kate Sheppard (1847–1934) New Zealand suffragist in first country to have universal suffrage 
Fred Shuttlesworth (1922–2011) clergyman, activist, co-founder SCLC and Birmingham Movement 
Elizabeth Cady Stanton (1815–1902) women's suffrage/women's rights leader 
Gloria Steinem (1934–) writer, activist, feminist 
Lucy Stone (1818–1893) women's suffrage/voting rights leader 
Thich Quang Duc (1897–1963) Vietnamese monk, freedom of religion self-martyr 
Desmond Tutu (1931–) South African anti-apartheid organizer, advocate, inspiration 
Karl Heinrich Ulrichs (1825-1895) German writer, organizer, pioneer of the gay rights movement.
C.T. Vivian (1924–) American student civil rights leader, SNCC activist 
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Wyatt Tee Walker activist with NAACP, CORE, and SCLC
Ida B. Wells (1862–1931) journalist, women's suffrage/voting rights activist 
Walter Francis White (1895–1955) NAACP executive secretary 
Elie Wiesel (1928–Present) Jewish rights leader 
Roy Wilkins (1901–1981) NAACP executive secretary/executive director 
Frances Willard (1839–1898) women's rights, suffrage/voting rights leader 
Hosea Williams (1926–2000) civil rights activist, SCLC organizer 
Robert F. Williams (1925–1996) organizer 
Victoria Woodhull (1838–1927) suffragette organizer, women's rights leader 
Malcolm X (1925–1965) author, activist 
Andrew Young (1932–) clergyman, SCLC activist and executive director 
Whitney M. Young, Jr. (1921–1971) Exec. Director National Urban League, Presidential advisor 
William Wilberforce (1759-1833) leader of English abolition movement
Alexander Fred MacDonald (1920-2006) union leader, civil rights activist, my father 

Imagine if all these people said “Oh… let’s go home ladies and gentlemen the law says its ok for them 
to violate The Constitution of The United States.”  Use of discriminatory State and Federal laws is 
a denial of citizen’s right to participate in this proceeding in a meaningful manner and a denial 
of due process under the law as granted to all Citizens of the United States of America by our 
Constitution and The Declaration of Independence. Hg.org: Civil rights law deals with the 
protections and liberties enjoyed by the American people. These rights are designed to ensure that 
people are treated equally and without respect to their ethnicity, gender, or other such attributes. They 
also guard against overly intrusive conduct by the government. Government actors are not permitted 
to make decisions arbitrarily, or to deprive individuals of their lives or property without affording 
them due process of law.

States’ Constitutional Tenth Amendment Regulatory Authority over Commerce
The Commerce Clause of the United States Constitution was designed to eliminate an intense rivalry 
between the groups of those States that had tremendous commercial advantage as a result of their 
proximity to a major harbor, and those States that were not near a harbor. That disparity was the 
source of constant economic battles among the States. The Commerce Clause authorizes Congress 
to regulate commerce in order to ensure no State enjoyed an economical advantage over other 
States based on their access to a centralized shipping point. Example of this was the inspection of 
fruit and vegetables before produce could enter State. Some States were making the process so lengthy 
the produce would rot before getting entry into the State. If a State wishes a higher level of safety on 
commerce it can do so, so long as regulations apply to all commerce within the state as well. It is 
when the shipping or intervening States can show an economical advantage does the Commerce 
Clause of the United States Constitution applies. The commerce clause of the Constitution is about 
State’s rights not citizen’s or railroad rights. Although the U.S. Constitution places some limits on 
State power, the States enjoy guaranteed rights by virtue of their reserved powers pursuant to the 
Tenth Amendment. Like many of our amendments the Tenth Amendment was to stop cooperation 
tyranny. A State has the inherent and reserved right to regulate its domestic commerce. 
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The Constitution recognizes State solventry over commerce therein. The project is on privately owned 
lands of Valero under State regulation. Federal regulations do not apply until goods from such 
facilities cross State lines, States take issue over other States regulation of goods shipped therein and 
such state regulation produces an economical advantage to regulating state. Valero is not a state (yet) 
and enjoys no such rights as such. At Planning Commission meeting staff and lawyers talked a lot 
about what the Planning Commission can’t do, very little about what it can do and said nothing about 
States Constitutional Tenth Amendment Regulatory Authority over Commerce. 
Powers not granted to the federal government by the Constitution, nor prohibited to the States,
are reserved to the States. http://en.wikipedia.org/wiki/Tenth_Amendment_to_the_United_States_Constitution
Their goal was to prevent the growth of the type of government that the British had exercised 
over the colonies. http://tenthamendmentcenter.com/about/about-the-tenth-amendment/ Federal authorities 
needed to get 7 State’s permission to move by rail radioactive waste from Three Mile Island 
disaster to Idaho. What Constitutional Amendments since then have changed States authority?

Declaration of Independence
IN CONGRESS, July 4, 1776. 
The unanimous Declaration of the thirteen united States of America, When in the Course of human 
events, it becomes necessary for one people to dissolve the political bands which have connected them 
with another, and to assume among the powers of the earth, the separate and equal station to which the 
Laws of Nature and of Nature's God entitle them, a decent respect to the opinions of mankind requires 
that they should declare the causes which impel them to the separation. We hold these truths to be 
self-evident, that all men are created equal, that they are endowed by their Creator with certain 
unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.--That to secure 
these rights, Governments are instituted among Men, deriving their just powers from the consent of 
the governed, --That whenever any Form of Government becomes destructive of these ends, it is the 
Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on 
such principles and organizing its powers in such form, as to them shall seem most likely to effect 
their Safety and Happiness. Prudence, indeed, will dictate that Governments long established should 
not be changed for light and transient causes; and accordingly all experience hath shewn, that mankind 
are more disposed to suffer, while evils are sufferable, than to right themselves by abolishing the 
forms to which they are accustomed. But when a long train of abuses and usurpations, pursuing 
invariably the same Object evinces a design to reduce them under absolute Despotism, it is their right, 
it is their duty, to throw off such Government, and to provide new Guards for their future security.--
Such has been the patient sufferance of these Colonies; and such is now the necessity which constrains 
them to alter their former Systems of Government. 
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Misrepresentations of CEQA’s Intent
Applicant postulates; DEIR, “ES7: Issues to be resolved, including a choice among alternatives, and 
whether and how to mitigate potential significant impacts, also must be identified in an Executive 
Summary (CEQA Guidelines Section 15123). The main issue to be resolved in this EIR is which 
among the alternatives would meet most of the basic Project objectives with the least environmental 
impact. Balancing sometimes competing environmental values can be challenging because it rests on 
assumptions of relative value. Decision-makers may elect to balance relative values of environmental 
resources and, thereby, resolve the issues considered in this EIR with a different conclusion than the 
one summarized in Section ES-6 and discussed in Section 6.4.4, Environmentally Superior 
Alternative.” 
15123 clearly states brief summary shall contain (b1) mitigation and alternatives (b2) areas of 
controversy known to lead agency including raised by other agencies and the public (b3) Issues 
to be resolved including choice among alternatives (Valero is to state their choice of alternatives 
and mitigation). It says nothing about letting Valero choose what is or is not the main issue and 
it does not say lawmakers must choose between alternatives that Valero wants. 

CEQA: section 15123 
“15123. SUMMARY 
(a) An EIR shall contain a brief summary of the proposed actions and its consequences. The language 
of the summary should be as clear and simple as reasonably practical. 
(b) The summary shall identify: 
(1) Each significant effect with proposed mitigation measures and alternatives that would reduce or 
avoid that effect; 
(2) Areas of controversy known to the Lead Agency including issues raised by agencies and the 
public; and 
(3) Issues to be resolved including the choice among alternatives and whether or how to mitigate the 
significant effects. 
(c) The summary should normally not exceed 15 pages. 
Note: Authority cited: Section 21083, Public Resources Code; Reference: Section 21061, Public 
Resources Code.”

CEQA: Cost or Impedance of Project Objective in not a Factor in Alternatives  
15126.6. CONSIDERATION AND DISCUSSION OF ALTERNATIVES TO THE PROPOSED PROJECT. 
(b) Purpose. Because an EIR must identify ways to mitigate or avoid the significant effects that a 
project may have on the environment (Public Resources Code Section 21002.1), the discussion of 
alternatives shall focus on alternatives to the project or its location which are capable of avoiding or 
substantially lessening any significant effects of the project, even if these alternatives would impede 
to some degree the attainment of the project objectives, or would be more costly.
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CEQA: Insignificant Finding for Environment may be Significant for Economic and Social 
Effects
“15131. ECONOMIC AND SOCIAL EFFECTS
(b) Economic or social effects of a project may be used to determine the significance of physical 
changes caused by the project. For example, if the construction of a new freeway or rail line divides 
an existing community, the construction would be the physical change, but the social effect on the 
community would be the basis for determining that the effect would be significant. As an additional
example, if the construction of a road and the resulting increase in noise in an area disturbed existing 
religious practices in the area, the disturbance of the religious practices could be used to determine 
that the construction and use of the road and the resulting noise would be significant effects on the 
environment. The religious practices would need to be analyzed only to the extent to show that the 
increase in traffic and noise would conflict with the religious practices. 
Where an EIR uses economic or social effects to determine that a physical change is significant, the 
EIR shall explain the reason for determining that the effect is significant”.

CEQA: Lead Agency to Select Alternatives for Discussion in EIR
CEQA guidelines 15126.6(a) “The lead agency is responsible for selecting a range of project 
alternatives for examination and must publicly disclose its reasoning for selecting those alternatives. 
There is no ironclad rule governing the nature or scope of the alternatives to be discussed other than 
the rule of reason. (Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553 and Laurel 
Heights Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376”.

DEIR Needs to be Circulated with Feasible Alternatives
The original plan called for the modification of crude oil tank. Specifications called for very expensive 
additions to tank of flanges so large pipes could be connected, only referring for their need as possible 
future refinery needs.(This has always bothered me: Why spend the money? Why make this 
statement?) In doing some research a came across a description of the Valero refinery, amongst other 
things it pointed out the refinery currently has docks for sea going ships and receives sweet California 
crude from the central valley via pipeline. This sweet crude supply by pipeline is expected to dry up. 
In Pittsburg, Ca a company called WesPac is trying to build a facility to use the very same rails, ships 
and pipelines. Their plans have taken many forms in an attempt to get it built. In one version crude by 
rail would be arriving 24 hours a day, in another hundreds of ships and barges would be used. 
Currently in Canada they are trying to ship crude to the west coast and the Pacific. Hundreds of these 
ships may be bound for Benicia and San Francisco Bay in the future to off load crude for shipment via 
pipeline or rail. If WesPac is willing to spend tens of millions on this type of project way would 
Valero not try to take advantage of its current position to capitalize on the tens of millions to be made 
as intermediary transporting crude by truck, pipe, ship, or rail. This is a real possibly which is 
financially lucrative for Valero. These alternative scenario needs to be including as possible project 
alternative. Draft EIR needs to be recirculated with alternatives and all relative studies prepared. I am 
not saying I support them. 
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Excerpt from CEQA guidelines 15126.6(a) the lead agency is responsible for selecting a range of 
project alternatives for examination and must publicly disclose its reasoning for selecting those 
alternatives; NEPA Sec. 1503.4 (a)2. Response to comments. Develop and evaluate alternatives 
not previously given serious consideration by the agency.  I do not believe this discussion between 
City and the public ever took place. An EIR need not consider every conceivable alternative to a 
project. Rather it must consider a reasonable range of potentially feasible alternatives that will foster 
informed decision making and public participation. Valero postulates the City of Benicia is powerless 
to control its destiny due to Commerce Clause of the United States Constitution. At 7/10/2014 Paining 
Commission meeting Valero was quite “adamant” in their belief that any conditions placed on project 
will be summarily overturned. Alternative 1 and 2 may be legally infeasible as applicant “adamantly” 
claims. DEIR must be recirculated with alternatives that are feasible so meaningful input and 
discussion by the People and a fair and just finding can be made. 

CEQA 15088.5. RECIRCULATION OF AN EIR PRIOR TO CERTIFICATION 
(a) A lead agency is required to recirculate an EIR when significant new information is added to the 
EIR after public notice is given of the availability of the draft EIR for public review under Section 
15087 but before certification. As used in this section, the term “information” can include changes in 
the project or environmental setting as well as additional data or other information. New information 
added to an EIR is not “significant” unless the EIR is changed in a way that deprives the public of a 
meaningful opportunity to comment upon a substantial adverse environmental effect of the project or 
a feasible way to mitigate or avoid such an effect (including a feasible project alternative) that the 
project’s proponents have declined to implement. “Significant new information” requiring 
recirculation include, for example, a disclosure showing that: 
(4) The draft EIR was so fundamentally and basically inadequate and conclusory in nature that 
meaningful public review and comment were precluded. (Mountain Lion Coalition v. Fish and 
Game Com. (1989) 214 Cal.App.3d 1043) 

Congress to Left Ban on Crude Oil Exports 
US House of Representatives vote to remove crude export restrictions 
http://www.tankstoragemag.com/display_news/9322/us_house_of_representatives_vote_to_remove_crude_export_restricti
ons/ Valero has been talking only about its need for crude but says nothing about future exports from 
facility. Once facility is built trains and ships could arrive 24 hours a day for crude shipment overseas.

CEQA: 15126.6 Considerations and Discussion of Alternatives to the Proposed Project 
(a) Alternatives to the Proposed Project. An EIR shall describe a range of reasonable alternatives to 
the project, or to the location of the project, which would feasibly attain most of the basic objectives 
of the project but would avoid or substantially lessen any of the significant effects of the project, and 
evaluate the comparative merits of the alternatives. An EIR need not consider every conceivable 
alternative to a project. Rather it must consider a reasonable range of potentially feasible alternatives
that will foster informed decision making and public participation. 
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An EIR is not required to consider alternatives which are infeasible. The lead agency is responsible for 
selecting a range of project alternatives for examination and must publicly disclose its reasoning for 
selecting those alternatives. There is no ironclad rule governing the nature or scope of the alternatives 
to be discussed other than the rule of reason. (Citizens of Goleta Valley v. Board of Supervisors 
(1990) 52 Cal.3d 553 and Laurel Heights Improvement Association v. Regents of the University of 
California (1988) 47 Cal.3d 376). 
(b) Purpose. Because an EIR must identify ways to mitigate or avoid the significant effects that a 
project may have on the environment (Public Resources Code Section 21002.1), the discussion of 
alternatives shall focus on alternatives to the project or its location which are capable of avoiding or 
substantially lessening any significant effects of the project, even if these alternatives would impede to 
some degree the attainment of the project objectives, or would be more costly. 
(c) Selection of a range of reasonable alternatives. The range of potential alternatives to the proposed 
project shall include those that could feasibly accomplish most of the basic objectives of the project 
and could avoid or substantially lessen one or more of the significant effects. The EIR should briefly 
describe the rationale for selecting the alternatives to be discussed. The EIR should also identify any 
alternatives that were considered by the lead agency but were rejected as infeasible during the scoping 
process and briefly explain the reasons underlying the lead agency’s determination. Additional 
information explaining the choice of alternatives may be included in the administrative record. Among 
the factors that may be used to eliminate alternatives from detailed consideration in an EIR are: (i) 
failure to meet most of the basic project objectives, (ii) infeasibility, or (iii) inability to avoid 
significant environmental impacts. 
(d) Evaluation of alternatives. The EIR shall include sufficient information about each alternative to 
allow meaningful evaluation, analysis, and comparison with the proposed project. 
A matrix displaying the major characteristics and significant environmental effects of each alternative 
may be used to summarize the comparison. If an alternative would cause one or more significant 
effects in addition to those that would be caused by the project as proposed, the significant effects of 
the alternative shall be discussed, but in less detail than the significant effects of the project as 
proposed (County of Inyo v. City of Los Angeles (1981) 124 Cal.App.3d 1). 
(f) Rule of reason. The range of alternatives required in an EIR is governed by a “rule of reason” that 
requires the EIR to set forth only those alternatives necessary to permit a reasoned choice. The 
alternatives shall be limited to ones that would avoid or substantially lessen any of the significant 
effects of the project. Of those alternatives, the EIR need examine in detail only the ones that the lead 
agency determines could feasibly attain most of the basic objectives of the project. The range of 
feasible alternatives shall be selected and discussed in a manner to foster meaningful public 
participation and informed decision making. 
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(1) Feasibility. Among the factors that may be taken into account when addressing the feasibility of 
alternatives are site suitability, economic viability, availability of infrastructure, general plan 
consistency, other plans or regulatory limitations, jurisdictional boundaries (projects with a regionally 
significant impact should consider the regional context), and whether the proponent can reasonably 
acquire, control or otherwise have access to the alternative site (or the site is already owned by the 
proponent). No one of these factors establishes a fixed limit on the scope of reasonable alternatives. 
(Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553; see Save Our Residential 
Environment v. City of West Hollywood (1992) 9 Cal.App.4th 1745, 1753, FN. 

Project Does not Conform to the Mandate of State Legislature
Johnston-Baker-Randal-Boatwright Delta Protection Act of 1992 
29701. The Legislature finds and declares that the Sacramento-San Joaquin Delta is a natural resource 
of statewide, national, and international significance, containing irreplaceable resources, and it is the 
policy of the state to recognize, preserve, and protect those resources of the delta for the use and 
enjoyment of current and future generations. 
29702. The Legislature further finds and declares that the basic goals of the state for the Delta are the 
following: 
(a) Achieve the two co equal goals of providing more reliable water supply for California and 
protecting, restoring, and enhancing the Delta ecosystem. The coequal goals shall be achieved in a 
manner that protects and enhances the unique cultural, recreational, natural resource, and agricultural 
values of the Delta as an evolving place. 
(b) Protect, maintain, and, where possible, enhance and restore the overall quality of the Delta 
environment, including, but not limited to, agriculture, wildlife habitat, and recreational activities. 
29705. The Legislature further finds and declares that the delta's wildlife and wildlife habitats, 
including waterways, vegetated unlevered channel islands, wetlands, and riparian forests and 
vegetation corridors, are highly valuable, providing critical wintering habitat for waterfowl and other 
migratory birds using the Pacific Flyway, as well as certain plant species, various rare and endangered 
wildlife species of birds, mammals, and fish, and numerous amphibians, reptiles, and invertebrates, 
that these wildlife species and their habitat are valuable, unique, and irreplaceable resources of critical 
statewide significance, and that it is the policy of the state to preserve and protect these resources and 
their diversity for the enjoyment of current and future generations. 
29706. The Legislature further finds and declares that the resource values of the delta have 
deteriorated, and that further deterioration threatens the maintenance and sustainability of the delta's 
ecology, fish and wildlife populations, recreational opportunities, and economic productivity. 
29708. The Legislature further finds and declares that the cities, towns, and settlements within the 
delta are of significant historical, cultural, and economic value and that their continued protection is 
important to the economic and cultural vitality of the region. 
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CHAPTER 1. Policy [21000 - 21006] (Chapter 1 added by Stats. 1970, Ch. 1433.) 21000.   
The Legislature finds and declares as follows: 
(a) The maintenance of a quality environment for the people of this state now and in the future is a 
matter of statewide concern. 
(b) It is necessary to provide a high-quality environment that at all times is healthful and pleasing to 
the senses and intellect of man. 
(c) There is a need to understand the relationship between the maintenance of high-quality ecological 
systems and the general welfare of the people of the state, including their enjoyment of the natural 
resources of the state. 
(d) The capacity of the environment is limited, and it is the intent of the Legislature that the 
government of the state take immediate steps to identify any critical thresholds for the health and 
safety of the people of the state and take all coordinated actions necessary to prevent such thresholds 
being reached. 
(e) Every citizen has a responsibility to contribute to the preservation and enhancement of the 
environment. 
(f) The interrelationship of policies and practices in the management of natural resources and waste 
disposal requires systematic and concerted efforts by public and private interests to enhance 
environmental quality and to control environmental pollution. 
(g) It is the intent of the Legislature that all agencies of the state government which regulate activities 
of private individuals, corporations, and public agencies which are found to affect the quality of the 
environment, shall regulate such activities so that major consideration is given to preventing 
environmental damage, while providing a decent home and satisfying living environment for every 
Californian. (Amended by Stats. 1979, Ch. 947.)  
The Legislature does not use the words significant or less than significant; avoidable or unavoidable 
but the word FURTHER, (as in any deterioration threatens). Applicant has already acknowledged 
negative effects they call Significant. This is more than what Californian State Legislators have 
mandated as fair or just for The Citizens and The Environment of The Great State of California. Local 
and State agencies do not have the legal authority to counterman Legislative intent. 
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Need for Lands Commission input on project 
With the likelihood project will expend into a crude oil transfer facility using rail, ships, pipelines and 
trucks; analysis of delta accesses, affects on fishing and recreational use of delta needed. Project does 
not conform to: Senate Bill No. 551 CHAPTER 422 SEC. 3.  (a) The trust lands shall be held by the 
trustee in trust for the benefit of all the people of the state for purposes consistent with the public trust 
doctrine, (3) “Public trust doctrine” means the common law doctrine, as enunciated by the court in 
National Audubon Society v. Superior Court (1983) 33 Cal. 3d 419, and other relevant judicial 
decisions, specifying the state’s authority as sovereign to exercise a continuous supervision and 
control over the navigable waters of the state, the lands underlying those waters, and non-navigable 
tributaries to navigable waters, including the maritime or water dependent commerce, navigation, and 
fisheries, and the preservation of lands in their natural state for scientific study, open space, wildlife 
habitat, and water-oriented recreation. 

Delta Protection Commission has Failed its Fiduciary Responsibilities 
Per the Delta Protection Act of 1992, the California Delta Protection Commission 
(DPC) is required to review and approve proposed General Plan amendments affecting land within the 
Primary Zone,   the rail right of ways runs through Primary and Secondary zones. Local governments 
must ensure that adopted General Plans, and any development approved or proposed under the 
General Plan, will be consistent with the DPC’s 
Land Use and Resource Management Plan and will NOT:  
• result in wetland or riparian loss 
• result in degradation of water quality 
• result in increased nonpoint source pollution  
• result in the degradation or reduction of Pacific Flyway habitat 
• result in reduced public access 
• expose the public to increased flood hazard 
• adversely impact agricultural lands or increase the potential for vandalism, trespassing, or the 
creation of public private nuisance on public or private land  
• result in the degradation or impairment of levee integrity 
• adverse impacts on navigation.
Ships, trains and pipelines run through DELTA PROTECTION COMMISSION areas of 
responsibility. A spill or air pollution from Valero will adversely affect the Delta. The commission has 
failed the citizens of California. When will commission exercise its responsible to the State and 
review this project and Benicia general plan? 
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Valero Acknowledges Proposal Is a New Use of Facilities
DRAFT EIR 1.1 Overview the Project would install a rail car unloading rack, repurpose an existing 
tank to include crude oil service, 
2.2 Tank 1776 Service Change 
2.2.1 Current Operations… is currently permitted to store primarily Jet”A” or mogas as well as less 
volatile…

DEIR Transportation Study Infer Past Injustice Justifies Continued Injustice
Applicant acknowledges citizen ability to receive emergency help is already compromised by current 
refinery and railroad practices, possible delays in emergency help have been observed up to 24 
minutes and 50 seconds long. Applicant also acknowledges City of Benicia Fire Department fails to 
meet NFPA response standards. Persons with health problems are more likely to need emergency 
health care during an emergency due to the additional stress they are under. Persons living near or 
workings in an industrial zone have more health problems. Using emergency response and needs 
during normal everyday life is meaningless.  
5 Ways Stress Can Affect a Pregnancy
http://health.howstuffworks.com/pregnancy-and-parenting/pregnancy/issues/5-ways-stress-can-
affect-pregnancy.htm
Yet another Reason to Avoid Stress: Sudden Death 
http://www.webmd.com/balance/stress-management/news/20000117/yet-another-reason-avoid-
stress-sudden-death

DEIR Valero's Postulation Air Sampling in Vallejo is the same as Benicia is Implausible 
Applicant’s Testimony from original DEIR:
4.1-1 The climate is determined largely by a high-pressure system that is almost always present over 
the eastern Pacific Ocean off the west coast of North America. High-pressure systems are 
characterized by an upper layer of dry air that warms as it descends, restricting the mobility of cooler 
marine-influenced air near the ground surface, and resulting in the formation of subsidence inversions. 
4.1-1 The air pollution potential is lowest for those regions closest to the Bay, due largely to good 
ventilation and less influx of pollutants from upwind sources. 
4.1-1 The occurrence of light winds in the evenings and early mornings occasionally results in 
elevated pollutant levels. 
4.1-1 Prevailing winds in the Project area are from the southwest 
4.1-2 During the summer and fall months, high pressure offshore coupled with low pressure in the 
Central Valley causes marine air to flow northeastward 
4.1-2 Sometimes atmospheric conditions cause air to flow from the east. East winds usually contain 
more pollutants…are usually accompanied by low wind speeds, shallow mixing depths, higher 
temperatures, and little or no rainfall. 
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4.1-3 Background ambient concentrations of pollutants are determined by pollutant emissions in a 
given area, and wind patterns and meteorological conditions for that area. As a result, background 
concentrations can vary among different locations within Solano County 
4.1-4 The closest BAAQMD monitoring station to Benicia is the Tuolumne Street station in Vallejo. 
The Vallejo station is located about 5.5 miles northwest of the Refinery 
4.1-4 “The fact” (my quotation marks, not anther’s) that the results from the Vallejo monitoring 
station are representative of emissions in Benicia is confirmed by the results of an air monitoring 
study conducted just west of the Refinery from 2007-2008 
Valero acknowledges Vallejo monitor was about 5.5 miles northwest of Benicia’s monitor which was 
located just west of project up in the hills of Benicia away from Delta. Vallejo’s monitor is not in the 
wind stream (from the Southwest to the Northeast) applicant acknowledges as being prevailing in 
Benicia. Vallejo’s monitor is closer to sea level and the bay receiving what applicant acknowledges as 
having good ventilation and less influx of pollutants from upwind sources. Benicia monitor’s 
elevation was higher and further away received less marine air because of restricted mobility of cooler 
marine-influenced air near the ground. Benicia monitor was subject to subsidence inversions and 
influx of pollutants from upwind sources. Applicant acknowledges background concentrations can 
vary among different locations within Solano County. 

Environmental Justice Analyses 
Valero's charade does not take into account and conflicts with many of the factors reviled by EPA's EJ 
screen.  http://www2.epa.gov/ejscreen. At best their findings can be characterized as poorly thought-
out and most likely deliberately discriminatory in nature. Low-income minority communities will bear 
a disproportionate share of the cumulative burden to environmental exposure due to these regulations. 
Regulation conflict with Civil Rights title VI, Cal Gov. Code 11135 and Presidential Executive Order 
12898. Simple put: Every man, woman and child has the right to live in an as clean and as beautiful 
environment as anyone else. Valero say nothing about the thousands that might die from an air/fuel 
detonation of their air pollution, poisoning from Hydrogen sulfide (formula H2S)  or government's 
responsibilities to best protect "Safety and Happiness" of the people. Valero's arguments for way 
discrimination is acceptable relies on government- sanctioned reckless disregard for human life for 
profit, numbers killed, length of time before death and not knowing the name of the persons killed.  
Environmental Justice is defined by State law as, "The fair treatment of people of all races, cultures, 
and incomes with respect to the development, adoption, implementation and enforcement of 
environmental laws, regulations and policies." DEIR needs to acknowledge and incorporate EPA's EJ 
screen for identifying possible communities at risk. Recognize and adopt Department Of 
Transportation's (DOT) finding of one mile danger zone from any possible oil release. For all schools, 
churches, parks and public gathering areas with in the danger zone to be included in studies as 
sensitive receptors. Each sensitive receptor is to be considered a community in and of itself. Any low 
income or minority communities identified by EPA' EJ screen are to be considered a community in 
and of itself. 
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No Verifiable Statistical Analysis Models Were Used In EIR 
What statistical models were used in study? Why was statistical models chosen best for this study? 
What are the bases of theorem for each statistical model used? What were your step by step analyses 
in choosing models? What verification methods for models were used? What other verification 
methods are available? How do models chosen determine relevant or irrelevant data?  How would 
other statistical models determine relevant or irrelevant data? What is the percent of error in your 
studies and how did you arrive at that conclusion? What factors were chosen to determine the study 
area boundaries? How would other models determine study areas? Was Bayesian, Fisher or Loannidis 
theorems used to verify your models, if so how? How many persons both living in and travailing 
through the DOT Risk Zone have existing health problems that may need emergency response? What 
is the death, asthma, chronic diseases, have/had cancer rates in the DOT Risk Zone by Census block? 
What is the studies definition of a low-income/minority community? How are low-income/minority 
community geographic boundaries determined in your studies and their locations in the DOT Risk 
Zone? By census block show low-income/minority statistics within DOT Risk Zone? Why was data 
from worse case scenario not applied to models? Why was data on children behavior and health needs 
not included in your models? Why was the data on the health of persons living near an industrial zone 
not used in your models? Why no studies on the effects of project on the homeless and consistence 
fisherman? What steps were taken to identify homeless and consistence fisherman? Why was data on 
health effect of stress during a crisis not included in models? Why was Census block information on 
low-income/minority communities within DOT Risk Zone not used? Why no studies on near by 
sensitive receptors like parks, schools and churches? How did your statistical models miss the some 
12,436 citizens of Benicia at risk the Department Of Transportation statistical models picked up? How 
did your statistical models miss the 4 sensitive school receptors the DOT statistical models picked up? 
Why was the School Board denied involvement, an elected government body with the fiduciary 
responsible to look after the health and educational needs of the children of Benicia? Did Valero 
choose alternatives for DEIR or the City of Benicia? Did city staff make a unilateral decision on 
alternatives? Did elected officials make decision on alternatives, when and how and if not why not? 
On or before 7/10/2014 did City staff inform elicited officials of State, Federal and Constitutional 
laws, regulations, guidelines, acts, findings and legal alternative available to elected officials? Some of 
which are quoted in this document, if not why not? Has any City staff or advisor received training 
from or gone to any seminars sponsored by California Energy Commission? If so what dates, on what 
topics and was any materials provided? 

Why Most Published Research Findings Are False
John P.A. Loannidis, C. F. REHNBORG PROFESSOR IN DISEASE PREVENTION IN THE 
SCHOOL OF MEDICINE AND PROFESSOR OF HEALTH RESEARCH AND POLICY AND, BY 
COURTESY, OF STATISTICS, Stanford School of Medicine. From his published essay, Why Most 
Published Research Findings Are False. “Most research findings are false for most research designs 
and for most fields”  “There is increasing concern that most current published research findings are 
false.
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The probability that a research claim is true may depend on study power and bias, the number of other 
studies on the same question, and, importantly, the ratio of true to no relationships among the 
relationships probed in each scientific field. In this framework, a research finding is less likely to be 
true when the studies conducted in a field are smaller; when effect sizes are smaller; when there is a 
greater number and lesser preselection of tested relationships; where there is greater flexibility in 
designs, definitions, outcomes, and analytical modes; when there is greater financial and other interest 
and prejudice; and when more teams are involved in a scientific field in chase of statistical 
significance. Simulations show that for most study designs and settings, it is more likely for a research 
claim to be false than true. Moreover, for many current scientific fields, claimed research findings 
may often be simply accurate measures of the prevailing bias. In this essay, I discuss the implications 
of these problems for the conduct and interpretation of research”.
Why Most Published Research Findings Are False 
http://www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.0020124
John P.A. Loannidis Bio 
https://med.stanford.edu/profiles/john-ioannidis

Statistical Analysis; Science or Pseudoscience?
The age-old dispute (science or Pseudoscience?) on statistical analysis has irrevocably been settled 
with the advent of the Fukushima Daiichi nuclear disaster. Statistical analysis for what is most likely 
to happen, even when done by the best engineers and researchers of Japan; world renowned as the 
leaders in earthquake engineering, have once again been shown to be fundamentally flawed! The 
question is not what is most likely to happen but what can happen, a question of where and to whom. 
Residents should not be made to put their health and the lives of their families on the line so the 
applicant can save a few bucks. Of course there will always be persons that believe there is no global 
warming, the world is flat, destruction of native lands and high power tension lines string across our 
nation is the only solution to global warming, Santa Claus, the Easter Bunny Rabbit, the trip to the 
moon was faked, little green men from Mars and the Holocaust never happened. Everything in this 
report has already happened and is reasonably foreseeable will happen once again. Daily if not 
hourly we see disaster after disaster from unforeseen and human errors. Things going wrong is the 
current state of affairs for mankind. Statistical Analysis Mystics try to obscure this fact in a toxic 
cloud of smoke.

Valero Acknowledges Threat to Citizens 
DEIR; CHAPTER 1 Introduction 1.1 Purpose of this Document, page 1-1 "In response to requests 
made in comments on the DEIR, the City is issuing this Revised DEIR for public input to consider 
potential impacts that could occur “uprail” of Roseville, California (i.e., between a crude oil train’s 
point of origin and the California State border, and from the border to Roseville) and to supplement 
the DEIR’s evaluation of the potential consequences of upsets or accidents involving crude oil trains 
based on new information that has become available since the DEIR was published." 
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CHAPTER 1 Introduction 1.1 Purpose of this Document page 1-2  "It is theoretically possible, due to 
track sharing agreements (also called “trackage rights”), for crude to be provided to the Refinery via 
any of the North American freight railroad tracks, which are shown in Figure 1-1, North American 
Freight Railroads. However, it is more likely that UPRR’s existing crude network (Figure 1-2, Union 
Pacific Crude Network) would be used to transport Project-related crude because the UPRR rail line 
already provides rail access for the Refinery and because Refinery personnel have indicated that the 
UPRR would serve the Project (see, e.g., ERM, 2013). Further, based on information provided in 
application materials submitted by Refinery personnel (ERM, 2013), the DEIR and this Revised DEIR 
assume for purposes of analysis that all Project-related crude would be routed through Roseville.4. 
Accordingly, this analysis focuses on the lines leading from Roseville toward the California border 
and points beyond from the north (Oregon to Roseville), northeast (Nevada to Roseville, Northern), 
and east (Nevada to Roseville, Southern). See Figure 1-3, Uprail Routes." RDEIR acknowledges 
threat to the population from rail upsets but refuses to asses many of the possible rail lines that might 
be used. These rail lines are in the poorest of condition and more likely to have a rail upset. Rail 
failures are very common and rerouting trains around such failures is common practices as well. 
They do not give assurances nor do they DEMAND rails right ways that will be inspected daily and 
just before each train. Nor do they insist that each train will be manned by a 5 person team and 
inspected each 10 miles of travel. Neither are they insisting on smaller railcars be used to reduce wear 
on tracks. 

Valero Acknowledges Intent to Endanger Live and Property 
DEIR; 2.1.4 DEIR ES-4, Project Description pages 2-3 "The trains would enter the Refinery on an 
existing rail spur that crosses Park Road." Valero's own report acknowledges blockages and increased 
response time for rescue crews to near by residents; new train will only make this worse. All rail 
crossing roads and trails need to use underpasses or overpasses. 

Dangers of Volatile Liquids Storage Known Since 1947
Hugh Harvey, J.Chem. Educ, 1947, 24(4), p 197, DOI 10.102/edo24p197 Publication Date: April 
1947 STORAGE OF VOLATILE LIQUIDS by Hugh Harvey, Shell Oil Company, New York City.  
As far back as 1947 the petroleum industry knew of the dangers associated with volatile liquids and 
chooses to ignore them. Hugh Harvey “By far the best closed container for handling volatile 
liquids is obtained by using spherical construction”. Even shell Oil Company recognizes 
spherical construction of tanks as BACT. Are decision makers expected to sacrifice the health of 
children, the American work force, jobs and a new modern future for corporation greed?  
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RDEIR Fails to Tell the Truth about BACT
2.2.2 Proposed Changes The proposed Project would allow for a change in service for Tank 1776 
from Jet “A”, mogas, and diesel service to also allow for crude oil service. Though Tank 1776 would 
be allowed to store crude oil as part of this Project, it would also retain the capability in the future to 
store jet fuel, mogas, diesel, and other Refinery products it has been previously permitted to store, as 
required. The storage capacity of the tank would not change as a result of the Project, nor would there 
be the need for new emissions control measures for Tank 1776. The tank’s existing control measures, 
which include tight-fitting double seals, satisfy BAAQMD’s Regulation 8-5 and Best Available 
Control Technology (“BACT”) requirements.

Valero Acknowledges No Safeguards Against Chain Reaction Failure 
2.1.4 DEIR ES-4, Project Description Page 2-6
"Installation of a new offloading rack capable of offloading two parallel rows of 25 crude oil rail cars 
(50 total cars per train). The rail unloading rack and track would be located on the west side of 
Sulphur Springs Creek." Each rail car needs to be in its own blast bunker. Nitrogen replacement into 
tanks as emptied instead of applicant's intention of using 21 percent oxygen. Using 21 percent oxygen 
turns each rail car into an air/fuel bomb as the oxygen mixes with hydrocarbon vapor inside. This 
condition is many times stronger than conventional exposés and used as a highly effected weapon by 
the U.S. military. BBC describes the effects of an air/fuel detonation as having all the effects of a 
small nuclear bomb without the radiation. 

Valero Acknowledges use of Outdated Railcars 
2.1.4 DEIR ES-4, Project Description page 2-8 "Valero proposes to use non-jacketed Casualty 
Prevention Circular (CPC)-1232-compliant tank cars. See DEIR Section 3.4.1.3, Tank Cars, for more 
information." 

National Response Center, U.S. Department of Transportation Surveillance of Rail Events from 
17 States 2002--2007 
State health departments participating in HSEES collect data on acute hazardous-substance events 
from various agencies, including the, and state environmental and response agencies. The data are 
immediately entered into a secure Internet database, from which they can be accessed by ATSDR and 
the states. Of the 42,359 hazardous-substance releases reported to HSEES by 17 state health 
departments during 2002--2006, a total of 11,383 (26.9%) were transportation related, including 1,051 
(9.2%) that involved rail transport. Among the rail transport events, 78 (7.4%) involved a chemical 
release and an area of impact that extended >200 feet from the point of release. The most common 
primary contributing factor in these 78 events was equipment failure (49 events [62.8%]); human error 
contributed to 24 (30.8%) events. A total of 103 different substances were released in the 78 rail 
transport events. The most common substances were diesel fuel (released along with a hazardous 
chemical substance) (seven events), chlorine (five), and hydrochloric acid (five); 61 (78.2%) events 
involved release of a single chemical. 
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Injuries were reported from 11 (14.1%) of the 78 rail events; a total of 144 persons were injured 
(Table). Among those injured, 101 (70.1%) were members of the general public, 27 (18.8%) were 
employees of the railroad or companies at the sites of releases, and 16 (11.1%) were responders. Of 
the 210 total injuries sustained by the 144 persons, the most commonly reported were respiratory 
irritation (104 [49.5%]) and eye irritation (33 [15.7%]). Among the 143 persons for whom medical 
outcome was known, 101 (70.6%) were treated at hospitals and released, and 23 (16.1%) were treated 
on the scene. Nine (6.3%) persons were admitted to a hospital, five (3.5%) were examined at a 
hospital but not treated, and two (1.4%) had symptoms but were not treated. Three persons died; a 
railroad employee died from trauma, and two members of the general public died from respiratory 
injuries. In the 78 events, a total of 314,336 residents (range: zero to 25,480 persons; median: 2,765) 
lived within 1 mile of the release sites. In 63 (80.8%) of the events, residences were located within 
0.25 mile of the release, affecting a total 16,074 residents (range: 0--1,820 persons; median: 123). 
Sensitive sites located within the 0.25-mile range included day care centers (eight), schools (eight), 
and nursing homes (three) (Table). Seventeen (21.8%) rail events were associated with mandatory 
evacuations. A total of 10,002 persons (range: seven to 8,000 persons; median: 48) were known to 
have been evacuated. Durations of evacuation ranged from <1 hour to 13 days (median: 5.8 hours). 
For 58 (74.4%) rail events, no orders were issued to evacuate or shelter in place. Reported by: B 
Learn, D Thoroughman, PhD, Kentucky Dept for Public Health. R Brackbill, PhD, DK Horton, 
MSPH, PZ Ruckart, MPH, F Bove, ScD, M Orr, MS, V Kapil, DO, Div of Health Studies, Agency for 
Toxic Substances and Disease Registry.

Wikipedia’s list of rail accidents
http://en.wikipedia.org/wiki/Lists_of_rail_accidents
April 28, 1973-United States-Roseville, CA: Train fires and munition explosions over 32 hours, 48 
injured, 24 million in damages. Hot brake shoe starts fire. 
August 26, 2000 – United States – Brookings, South Dakota: A Dakota, Minnesota, and Eastern 
train bound for Central South Dakota was derailed killing the conductor and severely injuring the 
engineer. The accident was caused intentionally. The suspect called it a 'prank. 
May 15, 2001 – United States – Toledo, Ohio: A CSX #8888 freight train of 47 cars, including 
hazardous molten phenol acid, runs away in the yard at Toledo with no engineer aboard. The engineer 
had stepped out to reset a switch but had improperly applied the dynamic brake. It runs for 66 miles 
(106 km) to Kenton, Ohio before being stopped by a railroad worker who jumps aboard and manage 
to stop it. CSX had slowed the train down to 10 mph (16 km/h) by coupling an engine onto the end. 
This incident was dubbed the "Crazy Eights" incident in reference to the lead locomotive's number. 
The incident inspired the Tony Scott film Unstoppable. 
July 18, 2001 – United States –Baltimore, Maryland: A 60-car CSX train carrying chemicals and 
wood products derails in a 1.7-mile-long (2.7 km) Howard Street tunnel under Baltimore causing 
water contamination and a fire that burns for six days. 
September 11, 2001 – United States – Marshall, TX: Amtrak Texas Eagle Derails derailed in a 
collision with a Union Pacific freight train.  
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September 13, 2001 – United States – Wendover, Utah: Westbound California Zephyr Derails after 
striking a coal train, no fatalities but several injuries. 
January 18, 2002 – United States – Minot, North Dakota: A Canadian Pacific Railway train derails 
at 01:40 CST near a residential area west of Minot. The derailment results in a massive anhydrous 
ammonia leak. Seven of 15 tank cars rupture, releasing more than 750,000 liters (200,000 US gallons) 
of anhydrous ammonia which vaporizes in the sub-zero air, forming a toxic cloud that drifts over 
much of Minot. One man dies and numerous others are treated for chemical exposure. 
April 18, 2002 – United States – Crescent City, Florida: 21 cars of an Amtrak Auto-Train derail 
near Crescent City, 4 deaths and 142 injured. The National Transportation Safety Board initial 
accident report finds that the ECP brakes purchased for the train were not functioning. The final report 
determines that the accident was caused by a hot-weather "sun kink" misalignment of the track due to 
inadequate CSX maintenance-of-way, equipment and track damages totaled about $8.3 million. 
April 23, 2002 – United States – Placentia, California: A BNSF Railway freight train collides head-
on with a Metro link train in Placentia, near Atwood Junction at the intersection of Orange Thorpe 
Avenue and Van Buren Street. Two people die in the crash and twenty-two are seriously injured. 
May 30, 2002 – United States – Hempfield Township, Pennsylvania: A freight train of mostly 
empty cars strikes a vehicle at a non gated crossing, killing two teenagers and injuring two others. 
Crossing is permanently closed after the accident. 
July 29, 2002 – United States – Kensington, Maryland: Eastbound Amtrak Capitol Limited, train 
30, while traversing a CSX route strikes a sun kink at 1:55 PM traveling at 60 mph (100 km/h) near 
milepost 11.78. Several cars go down an embankment and four Superliner cars overturn against trees. 
16 people are seriously injured and 79 people suffer from minor injuries. The misalignment was 
determined to be caused by an improperly stamped ballast and excessive speed in the 96 °F (35 °C) 
sunny weather. "Slow orders" were imposed on passenger trains in the area on very hot days following 
this accident. 
September 15 – United States – Farragut, Tennessee: A Norfolk Southern freight train derails 
resulting in a hazardous materials release of fuming Sulfuric acid. An evacuation of more than 2,600 
nearby residents is ordered for nearly three days. Damage was estimated at just over one million 
Dollars. 
September 27, 2002 – United States – Jamaica, New York: Three cars of a JFK Air train test derail 
near Federal Circle. The train's lone occupant, a train operator testing the automated equipment is 
crushed to death by the cement blocks inside the first car. The cement blocks were used to evenly 
distribute the weight inside the car simulating the weight of customers when in passenger service. 
June 20, 2003 – United States – Commerce, California: A runaway Union Pacific freight train 
carrying lumber derails in the Los Angeles suburb destroying several homes and rupturing natural gas 
lines. 
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October 12, 2003 – United States – Chicago, Illinois: A Metra train carrying 350 passengers derails 
after its engineer ignores warning signals telling him to slow down for a track change and continues 
travelling at 73 miles per hour (117 km/h) over a 10-mile-per-hour (16 km/h) switch. Front 
locomotive rolls onto its side and catches fire, 45 injured. The engineer is not terminated and 
continues to work for Metra. This occurred in the same spot and for the same reasons as the 2005 
Metra crash. 
June 28, 2004 – United States – Macdona near San Antonio, Texas: 4 people die and 51 are 
injured when a Union Pacific Railroad train fails to stop at a signal and collides with another train 
causing lethal chlorine gas to leak out of a train car. The UP driver and two local residents living near 
the tracks die. Several other residents and many visiting an area SeaWorld theme park are injured 
seriously by the gas. 
November 11, 2004 – United States – San Antonio, Texas: A Union Pacific Railroad train derails 
off the tracks in an industrial district, killing one man working in a warehouse office and injuring 
others. 
November 29, 2004 – United States – Richland, Florida: Two CSX freight trains collide in early 
morning fog at Vitis Junction, killing one and injuring three. 
January 6, 2005 – United States – Graniteville, South Carolina: 9 people (including the engineer) 
die and 250+ are injured when a 42-car Norfolk Southern freight train collided head-on with a parked 
local train near the Avondale Mills plant in Graniteville. 16 cars derail in the accident, including a 
tank car that ruptures releasing 90 tons of chlorine gas into the air leading to 9 deaths and 250+ 
injuries. The NTSB determined that the cause of the accident was the failure of the local crew 
members to reline the switch for mainline operations. 
January 26, 2005 – United States – Glendale, California: In a planned suicide attempt in which the 
suspect changes his mind, a southbound Metrolink double-deck commuter train collides with the 
man's vehicle that he has driven onto the tracks and then abandoned. 
The southbound train derails and strikes both a moving northbound Metrolink train on the adjacent 
track as well as a parked Union Pacific Railroad freight train on a siding. 11 people die, about 100 
injured. 
March 6, 2005– United States –Salt Lake City, Utah: Approximately 6,500 gallons of phosphoric, 
sulfuric, acetic, and hydrofluoric acids corroded the inside of a stationary railcar and began leaking, 
causing an orange vapor cloud. The corrosion was attributed to improper combination of the acids 
because of human error. A member of the general public approximately 0.25 mile away experienced 
respiratory irritation and was treated on the scene. Approximately 8,000 persons downwind from the 
release were evacuated for 5 hours, and a shelter-in-place order to 6,000 people was issued for a five-
block area near the evacuation zone. 
May 5, 2005 – United States – Galt, Illinois: A Union Pacific train derails and destroys the 140-foot 
(43 m) transcontinental mainline bridge at Elkhorn creek. 
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July 10, 2005-United States-Anding, Mississippi: Two Canadian National freight trains collide head 
on after the northbound train fails to stop at a red light, both crews die upon impact.          
August 2, 2005 – United States – Raleigh, North Carolina: Two people are killed when their truck is 
hit by an Amtrak train. The driver bypassed safety barriers. 
September 17, 2005 – United States – Chicago, Illinois: A Metra commuter train traveling into 
Chicago derails killing two and injuring 83. 
October 15, 2005 – United States – Texarkana, Arkansas: Union Pacific train rear-ends another 
train derailing and puncturing a tank car containing propylene. The leak reaches an ignition source at a 
nearby house, causing a massive explosion and subsequent fire. A 1-mile (1.6 km) radius is evacuated 
and one resident is killed. 
January 6, 2006 – United States – Possum Point, Virginia: a broken CSX rail causes Railway 
Express Train #304 to derail. NTSB finds that CSX failed to post speed restrictions and repair/replace 
the track in a timely fashion. 
March 13, 2006 – United States – Austin, Texas: Tara Rose McAvoy (deaf) is killed by the 
snowplow on a 65-car Union Pacific freight train. The train sounds its horn repeatedly and attempts to 
apply the emergency brakes but did not stop in time. She was text-messaging her parents at the time. 
April 5, 2006 – United States – Indian Orchard, Massachusetts: Patrick Deans, 18 is struck and 
killed by a CSX freight train. Two CSX trains were passing at the time. Patrick escapes one train and 
is struck by the other. 
May 2006– United States –St. Paul, Minnesota: approximately 5,000 gallons of hydrochloric acid 
were released from a stationary rail tanker at a chemical wholesaler. The rubber liner in the tanker had 
become displaced, allowing the acid to corrode and rupture the bottom of the tanker. A vapor cloud 
drifted from the site, and approximately 150 gallons of acid traveled through a storm sewer to a 
nearby river. 7 injured and a 2 hour shelter-in-place order given in a 1-square mile area.  
June 14, 2006 – United States – Madera, California: Two BNSF Railway freight trains collide 
head-on due to one of the trains running a red signal. One crew member of train that ran the red is 
suspected to be high on cocaine. There was a camera on board one of the locomotives involved in the 
collision. The video of the collision is widely available on YouTube and related sites. 
July 1, 2006 – United States – Abington, Pennsylvania: Two passenger trains collided on a single 
track, injuring three dozen. 
October 20, 2006 – United States – New Brighton, Pennsylvania: A Norfolk Southern unit train of 
DOT-111 tank cars containing ethanol derails on a bridge over the Beaver River. The resulting fire 
burns for days and forces evacuations. 
November 9, 2006 – United States – Baxter, California: Six cars of a runaway maintenance train 
derail killing two of the crew. 
November 30, 2006 – United States – North Baltimore, Ohio: 15 cars carrying steel derail when the 
train inadvertently switches to a side track. These cars then impact a coal train on a parallel set of 
tracks causing four of its cars to also derail. The PUCO blames the accident on a chain hanging from 
one of the rolling stock, which engaged a switch handle on the tracks, causing a shift of the rails. 
Three people who were in vehicles waiting for the train to pass are injured as a result of the accident. 
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January 15, 2007– United States –Irvine, Kentucky: Four runaway train cars rolled approximately 
20 miles before colliding with two unoccupied engines.  One of the four cars carried butyl acetate, a 
flammable solvent, which ignited on impact and resulted in an explosion.  Approximately 3,000 Irvine 
residents were advised to shelter in place. Approximately 320 employees of nearby businesses were 
evacuated for 2 days.  
January 16, 2007 – United States – Brooks, Kentucky: A CSX freight train derails with tank cars 
containing 1; 3-butadiene, cyclohexane, methyl ethyl ketone, and maleic anhydride were allowed to 
burn throughout the night to destroy the hazardous materials, 53 injured. Approximately 350 persons 
from homes, schools, and businesses within a 1-mile radius of the release site were evacuated for 2 
hours. Thirty-five residents of 15 homes were prohibited from returning home for approximately 6 
weeks until contaminated plastic water lines (penetrable by released chemicals) were replaced. 
Approximately 300 persons from outside the evacuation area but within the path of the plume were 
ordered to shelter in place. In addition, an 8-mile stretch of an interstate highway approximately 0.5 
mile from the release site and in the path of the plume was closed for 12 hours 
July 16, 2007 – United States –Lakeland, Florida: Amtrak Silver Star train derails four people in 
automobile die.  
July 17, 2007– United States – Plant City-Florida: Amtrak Silver Star train derails one in 
automobile dies. 
October 3, 2007 – United States – Port Wentworth, Georgia: Amtrak Silver Meteor collided into a 
tractor-trailer after it attempted to cross a grade crossing. 
October 10, 2007 – United States – Painesville, Ohio: A CSX train Q380-09 carrying ethanol and 
butane derails causing an evacuation and fire that takes several days to burn out. Broken rail is 
suspected as the cause. 
October 22, 2007 – United States – Middlebury, Vermont: Train carrying gasoline derails causing 
an evacuation. At least one car catches fire and several others leak gasoline into Otter Creek 
(Vermont). 
October 29, 2007 – United States – Clara City, Minnesota: Two BNSF Railway trains derail 
causing a hydrochloric acid spill that prompts the evacuation of 350 people. 
November 9, 2007 – United States – District of Columbia: CSX train derailment dumps 10 railcars 
of coal in the Anacostia River. Improperly secured hoppers roll onto an out-of-service bridge which 
collapses. 
November 30, 2007 – United States – Chicago, Illinois: Amtrak train No. 371, strikes the last car of 
COFC freight train on the Norfolk Southern (ex-PRR) line near. Two people in the cab of P42DC No. 
8 are injured and many passengers are injured, including three critical. The engineer was running at 
approximately 40 mph (64 km/h) in a 15 mph (24 km/h) zone due to confusion about the meaning of a 
signal. 
February 5, 2008 – United States – Boswell, Indiana:  Two people die and one is injured in a chain 
reaction accident involving six vehicles and a 50 car train at a fog-obscured rail crossing. The rural 
crossing has seen five other crashes, two of which were fatal, since 1984, October 10, 1984 and 
February 7, 1986 trains hit trucks both truck drivers and the truck's passenger in the 1984 crash died. 
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March 17, 2008 – United States – Marysville, Washington:  A BNSF Railway train crashes into a 
big rig causing some of the locomotives to derail. 
March 25, 2008 – United States – Canton, Massachusetts: A MBTA train crashes into a runaway 
box car at Canton Junction station injuring 150 people on board. 
May 28, 2008 – United States – Newton, Massachusetts: Boston MBTA Green Line D Train 
crashes into the rear of another train on the same line between Woodland and Waban "T" stops. The 
driver of rear train dies, 12 others are injured. 
September 12, 2008 – United States – Chatsworth, California: A northbound Metrolink double-
deck commuter train runs a red light and collides head-on with a Union Pacific Railroad freight train 
pulled by three engines at about 60 mph. The 220-ton Metrolink engine is knocked 30 feet backwards 
into a 119-ton passenger car, crushing it in half. 25 people are killed and about 135 are injured in the 
accident.  
October 14, 2008 – United States – Decatur, Alabama: A late night CSX Transportation train 
derails killing its conductor. 
November 22, 2008 – United States – Clarendon, Texas: A BNSF freight train derails east of U.S. 
Highway 287. 
December 15, 2008 – United States – Marysville, Washington: An Amtrak train headed southbound 
to Portland, Oregon, struck a Honda Accord and put the driver in critical condition. 
January 7, 2009 – United States – Queens gate, Cincinnati, Ohio: A half-mile radius area is 
evacuated after a derailment of a CSX Transportation train. 
June 19, 2009 – United States – Rockford, Illinois: A major downpour of rain causes 14 of the 114 
ethanol tankers of a Canadian National freight train to leave the track and explode into flames. One 
person dies, several others are burned. 
June 22, 2009 – United States – Northeast Washington, D.C.: On the Washington Metro, an 
electronic track-circuit module fails, causing a train to go undetected by the automatic train control 
system. A second train crashes into it, killing 9 people, the deadliest incident in the subway system's 
33-year history. 
July 9, 2009 – United States – Canton Township, Michigan: The Amtrak Wolverine hits the side of 
a car near Detroit. All five people in the vehicle die. 
November 24, 2009 – United States – Houston, Texas: 116 cars of a Union Pacific Railroad train 
derail forcing the closure of several lanes of Alternate U.S. Highway 90 for several days. 
February 12, 2010, – United States –Washington, D.C.: A train derails in the pocket track just north 
of Farragut North Washington Metro station when the front car leaves the tracks; one person was 
taken to hospital. 
March 15, 2010 – United States – Houston, Texas: A metro bus collides with a light rail metro train 
injuring nearly 20 people. 
May 13, 2010 – United States – Mebane, North Carolina: A northbound Amtrak Piedmont collides 
with a truck towing a low loader, 11 are injured. 
September 10, 2010 – United States – Fontana, California: A conductor loses his arm when two 
trains collide.  
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September 30, 2010 United States – Two Harbors, Minnesota: Two Canadian National ore trains 
collides head on injuring all five crew members. 
March 13, 2011 – United States – Northern California: Two cars of a ten car BART train derail, 
three back injuries are reported. 
March 28, 2011 – United States – Newton Falls, Ohio: A CSX train with an estimated 100-cars of 
mixed freight (including hoppers and tank wagons), suffers a 12-car derailment. Three rail cars fall off 
a bridge and onto Center Street. Several of the tank cars are carrying chlorine; none are involved in the 
derailment. Initial reports indicate that at least one car may have leaked ammonia. Residents within 
150 meters of the incident are evacuated, and most roads leading into town are closed 
April 17, 2011 – United States – Red Oak, Iowa: A Burlington Northern Santa Fe Railway train 
hauling 130-cars of coal from Wyoming to Chicago rear-ends another train hauling maintenance 
equipment. The lead locomotive on the coal train derails and fire engulfs the cab. The crew of two, the 
conductor and engineer, on the coal train are killed. Ten cars on the maintenance train derail. The two 
crew members on the maintenance train are not injured. The line is heavily trafficked and is shut down 
for 24 hours, with trains re-routed. 
June 3, 2011 – United States – Chicago's Union Station: A Burlington Northern commuter train 
from Aurora, Illinois and an Amtrak train heading to Carbondale, Illinois collide at Chicago's Union 
Station injuring at least five people. One of the trains derails. 
June 24, 2011 – United States – Reno, Nevada: A semi driving on a rural stretch of U.S. Route 95 
near Reno strikes one of the cars of a westbound California Zephyr Amtrak passenger train, killing at 
least six people. 
July 11, 2011 – United States – North Berwick, Maine: An Amtrak Down-easter passenger train 
from Boston, Massachusetts heading to Portland, Maine is struck by a dustbin lorry at a crossing 
killing the driver of the lorry and setting the locomotive and one passenger car on fire. 
October 7, 2011 – United States – Tiskilwa, Illinois: 26 cars of a 131-car freight train derail and 
explode approximately 160 kilometers (99 mi) west of Chicago. No injuries are reported; 800 people 
are evacuated. 
October 12, 2011 – United States – Oakland, California: A southbound Amtrak San Joaquin train 
passes a red signal and collides with a stopped Coast Starlight train at low speed, injuring seventeen 
people. 
January 6, 2012 – United States – Porter County, Indiana: Three CSX freight trains collide in a 
remote section of county resulting in a fire. Two injuries are reported. 
January 17, 2012 – United States – Montana: A BNSF freight train collides with a tractor trailer in 
northeast Montana, causing ten rail cars to derail, including four locomotives and blocking the traffic 
on the rail line. 
February 1, 2012 – United States – Leoni Township, Michigan: Amtrak Wolverine train from 
Pontiac, Michigan to Chicago, carrying 71 passengers and 5 crew strikes a stalled tractor trailer, 6 
injured. 
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June 24, 2012 – United States – Goodwell, Oklahoma: Three crew members are killed when two 
Union Pacific trains slammed into each other 480 kilometers northwest of Oklahoma City. The crash 
triggered a diesel-fueled fireball welding the locomotives together. 
July 4, 2012 – United States – Glenview, Illinois: A Union Pacific coal train heading to Wisconsin 
derails, collapsing an overpass on Shermer Road a day later, a couple, having been crushed by the 
falling coal and cars, are found dead in their car buried beneath the rubble. 
July 11, 2012 – United States – Columbus, Ohio: A Norfolk Southern train with 2 locomotives and 
98 cars derails near the Ohio State Fairgrounds. The resulting explosion of 76,000 liters (17,000 
imperial gallons) of ethanol causes a mile-wide evacuation, injuring 2. 
July 21, 2012 – United States – Barton County, MO: A Kansas City Southern freight train collides 
with a BNSF coal train & derails, injuring two railway workers. 
August 21, 2012 – United States – Ellicott City, Maryland: Two women celebrating the night 
before their return to university on a railway bridge die shortly after midnight when a CSX coal train 
derails on the bridge in downtown, burying the women under coal. 
October 1, 2012 – United States –Hanford, California: Amtrak Train 712, travelling from Oakland, 
CA to Bakersfield, CA, is hit by a lorry carrying cotton at a gated level crossing. Three of the train's 
five cars as well as the trailing GE P42DC locomotive, #94, derailed. No deaths, 50 injuries. 
October 29, 2012 – United States – West Point, Kentucky: Thirteen cars of a 57-car Paducah & 
Louisville (P&L) freight train derail. A tank car loaded with butadiene leaked and later caught fire 
while workers were repairing the track. No deaths, 5 injured. On October 31, the train derailment 
exploded evacuations to be ordered in a 2 kilometer radius and an 8 kilometer radius to stay indoors. 3 
were seriously burned in the explosion. 
November 15, 2012 – United States – Midland, Texas:  four people die and 16 others are injured 
when a Union Pacific train strikes a parade float headed to an event honoring wounded veterans. 
November 30, 2012 – United States – Paulsboro, New Jersey:  One of three daily trains that cross 
an old style swing bridge derails resulting in one car leaking vinyl chloride into the air. More than 40 
people were treated for breathing problems in the immediate area. The bridge buckled after having 
been rebuilt in 2010 after a similar 2009 crash. 
December 17, 2012 – United States – Everett, Washington: A BNSF intermodal train from Chicago 
derails when a landslide strikes it, this event is captured on video. 
April 26, 2013 – United States –Pittsburgh, Pennsylvania:  At a rural Buffalo & Pittsburgh 
Railroad crossing an Allegheny Valley Railroad freight train carrying asphalt (with 2 locomotives, 29 
cars traveling at the 25 mph limit) strikes a Transit Authority bus carrying impaired seniors and 
younger adults at the Maple Street intersection, 1 death, and 11 injured. 
May 17, 2013 – United States – Fairfield, Connecticut: Sixty people are injured (five critically) and 
rail traffic from New York to Boston is shut down after a Metro-North commuter train derails and 
plows into a second train. 
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May 25, 2013 – United States – Scott City, Missouri: Seven people are injured when two freight 
trains collide early in the morning at a rail intersection in southeast Missouri causing a highway 
overpass to collapse. The accident occurs when a Union Pacific train T-bones a Burlington Northern 
Santa Fe train. One of the trains derails sending rail cars smashing into an overpass support pillar. Five 
of the injured are in automobiles and two are on the train.  
May 28, 2013 – United States – Rosedale, Maryland: A freight train derails just outside Baltimore 
after colliding with a garbage truck. Fifteen cars from the CSX train Q409 derail and two catch fire. 
An explosion damages nearby buildings. Only the truck driver is injured. Those within a 20-block 
radius of the crash site are asked to evacuate 
August 5, 2013 – United States – Lawtell, Louisiana: More than 20 cars of Union Pacific train 
derail, 100 evacuated. 
September 16, 2013 – United States – Seville, Illinois: A freight train derails when a bridge over the 
Spoon River collapses under it. 
September 19, 2013 – United States – Southampton County, Virginia: A CSX train derails 
injuring two engineers and starting a fire. 
September 30, 2013 – United States – Forest Park, Illinois: An out-of-service Chicago Transit 
Authority train crashes head-on into a stopped train, injures 33 people. 
October 11 2013 – United States – Randolph County, West Virginia:  A truck carrying logs 
collides with a Durbin and Greenbrier Valley Railroad Train carrying 63 people. The driver of the 
truck dies and 23 on the train are injured, six of them seriously. 
October 24, 2013 – United States – Sanford, Florida: One person dies when four freight cars loaded 
with gravel derail at the Sun Rail station on State Road 46. 
November 8, 2013 – United States– Pickens County, Alabama: A 90-car freight train carrying 
crude oil from the Bakken shale patch in North Dakota to a refinery in Walnut Hill, Florida, derails 
and explodes, the flames shot upward 300 feet high, was left to burn themselves out, burning 24 hours. 
Montreal Maine & Atlantic blamed on a train engineer for not braking sufficiently on an incline.  
November 30, 2013 – United States – Silver City, New Mexico: Train derails resulting in the death 
of Three, was on a 6% slope when it experiences braking failure, traveled out of control for miles 
before locomotive eventually leaves the track on a curve and slides into an arroyo (creek). Eight cars 
heavily loaded with magnetite continue on the track a short distance before stopping. The female ride-
along passenger was not an employee. 
December 1, 2013 – United States – New York City, New York: A Metro-North Railroad passenger 
train from Poughkeepsie to Grand Central Station derails just outside Spuyten Duyvil station in the 
Bronx. 4 dead and 63 injured. The train's black box data recorded train traveling at 82 mph (132 
km/h), well above the 30 mph (48 km/h) speed limit. 
December 5, 2013 – United States – Two Harbors, Minnesota: A runaway Canadian National ore 
train rear-ends an ore train. Two crew members jumped clear and two crew members were 
hospitalized when they stayed in a trailing locomotive. 
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December 30, 2013 – United States – Casselton, North Dakota: Several grain cars from a 
westbound train derail and strike an eastbound train carrying crude oil on an adjoining tract. Several 
crude oil cars explode resulting in large clouds of black smoke which forced an evacuation of the area. 
January 7, 2014 –United States – Chicago, Illinois: A CTA Yellow Line passenger train derails in 
the Rogers Park neighborhood.  
January 13, 2014 – United States – Kent, Washington: A BNSF train derails after a landslide. The 
landslide also disrupted Amtrak and Sound Transit passenger rail service. 
January 17, 2014 –United States – Williston, North Dakota: A BNSF train hauling fruits, 
vegetables and empty intermodal cars derails. The derailment also disrupted Amtrak passenger rail 
service between Minot, North Dakota and Havre, Montana. 
January 17, 2014 –United States – Dunnellon, Florida: A CSX train carrying coal derails twelve 
cars of the 100-car train derailed in a rural area. 
January 19, 2014 – United States – Caledonia, Wisconsin: A Union Pacific train carrying coal 
derails 19 of the 135-cars. The cause is believed to be cracked rails. 
January 20, 2014 – United States – Philadelphia, Pennsylvania: A CSX train carrying crude oil 
derails 7 cars of 101-cars on a bridge over the Schuylkill Expressway causing the road to be shut 
down for brief periods of time as emergency crews drained the tankers. 
January 22, 2014 – United States – St. Louis, Missouri: A BNSF train transporting 18 empty 
intermodal rail cars derails inside the Lindenwood. 
January 23, 2014 – United States – Ross, North Dakota: A BNSF train carrying corn derails 11 cars 
disrupting transportation of crude oil from the Bakken oil formation to ports in Montana. 
January 25, 2014 – United States – Morrow, Louisiana: A Union Pacific freight train derails.  
January 27, 2014 –United States – Pollard Flat, California: A Union Pacific train carrying scrap 
paper derails. The derailment caused disruption to Amtrak Passenger rail service, resulting in riders 
being transported via buses between Oregon and California. 
January 28, 2014 –United States – Mundelein, Illinois: A CN train carrying plastic pellets derails 
resulting in disruptions of service over two days for several passenger and freight services as trains 
needed to be rerouted. 
January 28, 2014 –United States – McDavid, Florida: A CSX train carrying phosphoric acid 
derails, 23 of the 69 cars derailed, resulting in the destruction of the tracks and bridge over Fletcher 
Creek and chemicals leaking into the water. 
January 30, 2014 – United States – Jewell Ridge, Virginia: A NS train transporting 179 empty coal 
cars derailed. 
January 31, 2014 – United States – New Augusta, Mississippi: A CN train carrying crude oil, 
methane and liquid fertilizer derails, 18 to 24 cars of the 85-car train derailed and began leaking. 12 
families evacuated and four lanes of U.S. 98 closed. 
May 10, 2014 - United States - La Salle, Colorado: A train derails and spills 6,500 US gallons 
(25,000 l; 5,400 imp gal) of oil. 
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Department of transportation (DOT) expects 15 mainline derailments in 2015 
http://www.argusmedia.com/News/Article?id=917541
Without the new rules, DOT agency the Pipeline and Hazardous Materials Safety Administration 
(PHMSA) expects about 15 mainline derailments to occur in 2015, falling to about five per year by 
2034. The US could also experience over the next 20 years an additional 10 safety events of higher 
consequence, with nine having environmental damages and injury and fatality costs exceeding 
$1.15 billion each, the DOT predicts. One future accident over the next 20 years would cost over 
$5.75 billion.

Promise of Safer Transportation Already Broken
Applicant postulates new “safer” railcars, slower speeds and regulations will answers any safety 
problems. The Federal Surface Transportation Board has failed in its fiduciary responsibilities to all 
U.S. commerce and the Nation. The Federal Surface Transportation Board equates what ever big rail 
wants must be good for the smooth and efficient movements of goods throughout the U.S. The Federal 
Surface Transportation Board has single handedly cost the economy billions of dollars in lost 
commerce and the competitive edge once enjoyed by the U.S. FSTB has not required TRUE train 
controls, rail right of ways capable of carrying heavy high speed freight, fail/run or fail/safe safety 
protocols. Instead they have acted only in the best SHORT TERM INTEREST of the railroads which 
has milked the rail system dry for short term profits. Neglecting maintenance let alone any 
improvements that could have made goods move faster, safer, using less trucks and with less 
pollution. When History looks back on the final collapse of the American Economy the Federal 
Surface Transportation Board’s lack of integrity will be among the top four causes.
This is the transportation system The Federal Surface Transportation Board has built, is so very 
proud of and continues to insure us as safe.
This is not a slow-motion video, Note home right next to track
http://www.youtube.com/watch?v=ZZnVDc3_1kM
Can you image a rapid transit system were the operator had to stop the train, get out, through a switch, 
a switch that has No safety indictors rail is locked in and will stay lock in? How long do you think that 
commute would be? 
Wind River Canyon Derailment, Call for Help! 
https://www.youtube.com/watch?v=wiREoxHbzkQ
Head-on 2012 Goodwill Oklahoma 
https://www.youtube.com/watch?v=4t67iF9FgYI
Head-on
https://www.youtube.com/watch?v=9LpCIiwarOk
Unstoppable Locomotive
https://www.youtube.com/watch?v=HM4WrlFm0d4
Smoking Train
https://www.youtube.com/watch?v=RHsp0Q6ISBo
Tracks from Hell 
https://www.youtube.com/watch?v=skfalqhzpkU
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Now that is “The American Way” in Action
The list of FSTB failures just goes on and on and on and on and….. Department of Transportation is 
proposing “dropping” speeds down to 40MPH when they can not even keep them on the track at 
10MPH. Updating railcars and rails over 20 year to railcars and control systems that have already been 
shown to be ineffective. DOT’s lack of integrity will put its’ name right next to FSTB name in the 
history books. At least they are suggestion to put tens of thousands of American back to work 
updating the rail system. I am sure the railroads will protest loudly about having to put so many 
Americans back to work. Phrases like” The economy can’t afford sending money on infrastructure!” 
will be echoing off Congress’s walls. They do seem to come up with the millions and billions to clean 
up after a disaster. 

Tests Showed Rail Defect 2 Months Before W.Va. Oil Train Derailed 
Two separate tests in the two months prior to a fiery oil train derailment in West Virginia earlier this 
year showed the presence of a rail defect, according to a report on the incident. But neither the railroad 
nor the contractor who did the tests followed up on the results in December 2014 and January 2015, 
and the rail broke under a 107-car CSX train loaded with Bakken crude oil. The Feb. 16 derailment 
near Mount Carbon, W.Va., led to explosions, fires and the evacuation of 1,100 nearby residents. 
Tests showed rail defect 2 months before W.Va. oil train derailed 
http://www.mcclatchydc.com/news/nation-world/national/article38322489.html

Track Less than a Year Old Fails Underweight of Crude Oil Railcars 
The cause of the accident in North Vandergrift was identified as a failure in the rails -- not aging or 
poorly maintained tracks, but a relatively new section laid less than a year earlier. The February 2014 
crash fits into an alarming pattern across North America that helps explain the significant rise of 
derailments involving oil-hauling trains over the last three years, even as railroads are investing 
billions of dollars in improving the safety of their networks. A review of 31 crashes that have occurred 
on oil trains since 2013 puts track failure at the heart of the growing safety problem. Track problems 
were blamed in 59 percent of the crashes, more than double the overall rate for freight train accidents, 
according to a Los Angeles Times analysis of accident reports. Investigators and rail safety experts are 
looking at how the weight and movements of oil trains may be causing higher than expected track 
failures. http://www.sunherald.com/news/business/article38890980.html

Outdated Rail Construction Main Cause of Derailment
The ability of ballast to allow track realignment is a serious weakness. Railcar safety specifications are 
of no use if the rails they ride on are unsafe. The  efficiency  of  track  foundation  material  gradually 
decreases  due  to  insufficient  lateral  confinement,  ballast fouling,  and  loss  of  shear  strength  of  
soil  due  to  local liquefaction and clay pumping. High lateral movement of ballast may occur due to 
wheel loads. The lateral movement caused by passing trains on curved track or rail misalignment 
increases maintenance costs due to the crushing of ballast caused by axle weight and additional 
damage by weather and water. 
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Ballast damage leads to tracks "pumping" as a train passes and, eventually, rail or sleeper damage, 
higher vibration damage to cargo and additional wear on rolling stock. Apart from regular repacking 
or "tamping", ballast has to be cleaned or replaced every few years. Ballast fouling materials can be 
dust from surroundings,  slurried  (pumped)  formation  soil (soft  clays  and  silts  liquefied  under  
saturated  conditions) and coal from freight trains, and ballast degradation (fine  particles  then  
migrating  downwards). While the track may look good to the naked eye; ballast fouling reduces 
its ability to resist shear loads resulting in train derailment. Fixed track formations using slab 
track or a concrete base of some sort do not suffer from such problems. The installation of slab track 
is reported to cost about 20% more than ballasted track. To balance this cost, the maintenance 
costs have been quoted as reduced by 3 to 5 times that of ballasted track on high speed lines in 
Japan. When major shippers of goods were asked which is better shipping by rail or truck the 
overwhelming response was: if you do not care how long it takes or in what shape your merchandise 
will be in, ship by rail. The economic engine for next 150 years is the Pacific Rim. With no reliable 
way to transport goods across the nation the pressure is on for merchandisers to move west. This is a 
question of National Security as well as economics Over 85 percent of the cost for any new projects is 
paychecks to hard working Americans. Why would any patriotic American not want to spend the 
money to put America back to work building a clean and efficient new future? 
Study of Ballast Fouling in Railway Track Formations 
http://www.researchgate.net/publication/257809306_Study_of_Ballast_Fouling_in_Railway_Track_Formations
The Railway Track 
https://www.scribd.com/doc/13044209/4/Ballasted-vs-Non-Ballasted-Slab-Track
Why Build Slab Track?
http://www.britpave.org.uk/RailWhyBuild.ink
SLAB TRACK FOR THE NEXT 100YEARS 
https://www.arema.org/files/library/2000_Conference_Proceedings/00047.pdf
Railway Technical Web Pages 
http://www.railway-technical.com/track.shtml

1973 Roseville Ammunition Train Explosions Could Happen in Benicia 
This train was on its way to Concord Naval Weapons Station and would have passed right through 
Benicia on the very same track Valero wants to use today. While the CNWS is decommissioned the 
The Military Terminal Concord (MOTCO) is still receiving ammunition over the very same rails. 

Petroleum Industry is Delusional; It's More than Just Trains 
In response to calls for stronger regulation of crude oil by rail The Petroleum Industry on behalf of  
culpable stockholders has acknowledged that ALL CRUDE OIL IS AS DANGEROUS OR EVEN 
MORE DANGEROUS THAN BAKKEN CRUDE. They conjecture it is not that Bakken crude is any 
more dangerous than other crudes but the railroads have been negligent in their handling of it. 
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Just like the tobacco industry and BP they have been hiding the facts from the public, putting 
employees and the public in danger; ignoring basic safety protocols for nothing more than 
stockholder’s greed. Here is just a very few of the accidents within the Petroleum Industry not caused 
by the railroad’s negligence.
The American Fuel & Petrochemical Manufacturers (AFPM) release report ALL CRUDE OIL 
IS AS DANGEROUS OR EVEN MORE DANGEROUS THAN BAKKEN CRUDE 
http://www.afpm.org/news-release.aspx?id=4230
Charles Drevna, president of AFPMA says all crude is basically the same. 
http://www.businessweek.com/articles/2014-05-16/bakken-crude-is-volatile-but-train-operators-
have-made-mistakes-too

Hydrocarbon Tank Failures Common 
June 5th 2006 Mississippi USA 
Dec 11th 2005. Burchfield oils storage, Hertfordshire 
Sep 3rd 2005 Louisiana USA 
Oct 25th 2004 Belgium 
June 4th 2003 Brisbane, Australia 
July 20th 2002 Nigeria 
May 2002 Poland 
August 21st 2001 five tanks go up Kansas USA 
July 17th 2001 Delaware USA 
2000 Ohio USA 
1999 Michigan USA 
USEPA 1990 to 2000 312 tank farm accidents USA 
1997 Iowa USA 
Oct 16th 1995 Pennsylvania USA 
Aug 10th 1990. Three river Texas 30 are burned as small crude oil tank goes up USA 
Dec 21st 1985 Naples, Italy 
Losses due to earthquake 
1964 Alaska; 1960 Chile; 1960 two in Japan: 1964 Niigata; 2003 Tokachi 1980 rupture of one 100000 
bbl crude oil storage tank did extensive damage to four block area, damage 8.5 million. 
Oil refinery ablaze after devastating Japan earthquake ... Mar 11, 2011 Japan after earthquake 
Russia Attacked? Largest Oil Refinery In Europe on Fire In...
Oil refinery fire - YouTube  Lithuania 2006 
Fire shuts down major Chevron oil refinery in northern Ca ... Aug 6, 2012 
Fire breaks out after explosion at Okla. oil refinery - U.S. News Aug 2, 2012 
German oil refinery fire and explosion - YouTube Jan 10, 2014 
Huge Oil Refinery in Venezuela Explodes, Fire Rages ... Aug 29, 2012 
One Critically Burned in Explosion and Fire at Oil Refinery in ... Dec 11, 2013 
4 workers injured in Kansas oil refinery fire | News OK Jul 29, 2014 
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Oil refinery is on fire in Lisichansk : UNIAN news Jul 18, 2014 
Venezuelan oil refinery fire spreads to third tank - video ... Aug 28 2012 
Ghana oil refinery fire explosion kills one - Yahoo News
4 Workers Injured In SE Kansas Oil Refinery Fire Jul 29, 2014 
BP Oil Refinery Fire, Birch Bay, WA, 2012 - YouTube
Fire at Shell oil refinery on Pulau Bukom Singapore - YouTube Sep 28, 2011 
Video: Lightning sparks massive fire at refinery in ... - YouTube Aug 12, 2013 
Lightning strike sparks fire at Venezuela oil refinery - BBC Sep 20, 2012 
http://www.businessweek.com/articles/2014-03-13/25-years-of-oil-spills
http://sanfrancisco.cbslocal.com/2015/02/11/shell-says-oil-leak-in-bay-near-martinez-refinery-was-
result-of-tests-on-the-line/

Applicant Acknowledges Evaporative Losses of Highly Detonable Hydrocarbons into the 
Atmosphere from Existing Tanks and Railcars 
Applicant acknowledges evaporative losses of hydrocarbons into the atmosphere from existing tanks 
DEIR; section 2.2.1, a vapor that is routinely ignited by lightning strikes worldwide and a major 
source of tank farm fires. In the EIR for the construction of refinery did applicant reveal this fact? Did 
applicant misrepresent the potential danger of explosions? How did applicant characterize the danger? 
As air pollution? Did applicant inform the City of the dangers of Hydrogen sulfide (formula H2S)?  A 
colorless gas with the characteristic foul odor of rotten eggs; it is heavier than air, very poisonous, 
corrosive, flammable, and explosive? Did or will applicant claim trade secret laws allow them to 
withhold information vital to the safety and protection of citizens? Did applicant give this information 
to City officials as long as it was kept confidential? Should EIR be redone if applicant knowingly put 
persons in danger by not informing the City of dangers? Were schools noticed of dangers? Provide 
any and all correspondence between applicant and the city of Benicia before approval of refinery.  

Sighting and Construction Concerns; Applicant Acknowledges Liquefaction and Settling Will 
Occur During an Earthquake 
Valero Benicia refinery was built in 1968 on very poorly compacted marsh mud and sand which is 
highly susceptible to liquefaction, flooding and settling. Many earthquake faults are nearby with an 
estimated 98.51% probability of a 5.0 quake, 74.37% probability of a 6.6 quake, and an 8.3 quake 
predicted as max in next 50 years. Many existing tanks are made of what is now known to be the 
wrong metals and used outdated welding techniques. This leaves these tanks very susceptible to major 
failure due to brittle metal fractures. Computer modeling and on site inspection of tanks failures have 
confirmed that current tank specifications and secondary containment strategies are not sufficient. 
It is reasonably foreseeable that the hydrocarbon storage tank farm could experience an 8.3 
earthquake; hydrodynamic loads on tanks during an earthquake will be 25 percent higher than current 
code specification. Floating roof top systems will collapse and sink to bottom allowing contents of 
tank to from a detonable air/ fuel mixture over tanks. Tanks may experience an almost instantaneous 
rupture alone welds and seams. 
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This sudden release of Potential energy around the bottom tank weld has been seen to propel entire 
tank shells straight up into the air, leaving the hydrocarbons behind to achieve high outward velocities 
overtopping secondary containment and flooding near by residents. Tanks that spit down the side have 
been seen to set off a chain reaction as one tank is propelled laterally into an adjacent tank. This 
combined with a near total loss of hydrocarbon tank foundation because of not having reinforced 
foundation support down to bedrock and tank strength built 25% below reasonably foreseeable loads 
during a earthquake will result in a minimum of 25% of tank farm contents flooding retail and 
commercial business, homes, a train yard full of industrial tank cars and the Delta. The project seats in 
a low lying area surrounded by hills on three sides. Is in a 100 year flood zone, can be negatively 
affected by sea level change and can experience flash flood. In as little as 2 feet of water tanks have 
been seen to pop loose from their foundation, oil being lighter than water it wants to float. 

Fires, Explosions and an AIR/FUEL DETONATION are the Biggest Immediate Threat to Life 
and Property during a Hydrocarbon Spill 
The hydrocarbon railcars and storage facility are very vulnerable to fire, explosions and an AIR/FUEL 
DETONATION due to the extremely flammable nature of the hydrocarbons inside. As devastating 
and toxic as the hydrocarbons are to the environment and the human body, the biggest immediate 
threat to human life and property are fire, explosions and an AIR/FUEL DETONATION. Within 15 
minutes of a hydrocarbon spill an extremely explosive condition can result as the released 
hydrocarbons vaporizes and mixes with the 21% oxygen in the air. This condition is referred to by the 
U.S. military as an air/ fuel bomb, and is a highly effective weapon. Industry standards require 
hydrocarbon spills to be completely foamed in 15 minutes to prevent this catastrophic explosion from 
happening. Each rail car must be stored and unloaded in its own blast bunker, similar to how Concord 
Naval Weapons Station loaded rail cars of expositive materials. All vapors from all scores must be 
collected and not released into the environment where it might be detonated. If you have a vapor 
release point into the environment you have a 21% oxygen introduction point into the system. 
This condition of 21% oxygen being pulled under floating roof systems and through vents has been 
the cause of many tank explosions. This is so common floating roofs are built with a weak seam weld 
that will rupture to relieve pressure and hopefully stop total tank destruction. All tanks, lines, pumps 
and equipment has to be able to withstand extreme temperatures, total loss of foundation stability do 
to liquidation, magnitude 8.3 earthquake (built 25% stronger than current code) and complete flooding 
of the facility (10 feet or more) from storm runoff and tidal action. Nitrogen replacement of 
atmosphere into tanks, pipes, double halls and rail car as hydrocarbons are removed. This will 
significantly lessen but not stop the chance of an air/fuel condition forming of 21 % oxygen and 
hydrocarbon vapor. Each rail car needs to have its own automated foaming system in case of 
derailment. Automotive air bag technology and computer controls could easy be redesign for this use. 
Firefighter’s response would be to a manageable helping of victims, spill containment and cleanup.
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Secondary Barrier Must Contain Shock Wave and Extreme Heat 
Secondary barrier must contain shock wave and extreme heat not just hydrocarbons as the applicant 
and others would have you believe. In this video you can see a relatively small amount of fuel is first 
dispersed into the air creating an air/ fuel mixture, then detonated with the result of total destruction of 
2-story structure from the shock wave and the release of a massive fireball. This is a 2000 pound 
bomb, roughly equal to 20 barrels of crude oil vaporized into an air/fuel mixture then detonated. 
2000lb air/ fuel bomb=to 20 Barrels Crude Oil http://www.youtube.com/watch?v=fP1l2sl-U_0
BBC news: “Fuel-air weapons exploit the devastating effects of detonating volatile vapor in air. The 
explosion caused by igniting a fuel air mixture produces a fireball and a rapidly-expanding blast wave 
many times greater than that from conventional explosives. The effects are similar to those from a 
small nuclear weapon, without the radiation.”
BBC News. The effects are similar to those from a small nuclear weapon, without the radiation 
http://news.bbc.co.uk/hi/english/static/in_depth/world/2001/fuel_air/default.stm
This is not a game but the lives of men, women and children Valero is playing with. 
Not a Game http://www.youtube.com/watch?v=Ttl9FDxtnm8
These games use the same physics engines that scientist use to model real live events. If a spill is not 
foamed within the industry standard of 15 minutes an air/ fuel detention can occur. Once an air/fuel 
cloud has formed the only thing firefighters can do (decides gather up children around them and run 
for their lives) is to pray the wind blows it away before it is detonated. 

State of the Art Monitoring 
Water build up in tanks can rust out tank causing weld failures or lead to a very dangerous and 
uncontrollable condition known as a boil over during firefighting of tank fire. Water in tanks can lead 
to micro organisms in the oil producing hydrogen sulfide.  Hydrogen sulfide (formula H2S) is a 
colorless gas with the characteristic foul odor of rotten eggs; it is heavier than air, very poisonous, 
corrosive, flammable, and explosive. Hydrogen sulfide is released from hydrocarbon storage facilities. 
Tank bottoms must be monitored constantly for any deformation that could collect water at bottom of 
tank. Tank foundation monitored for any ground subsidence that might compromise the integrity of 
the tanks. Tanks monitored for excessive pressures, vacuum, temperatures and over fill. Hydrogen 
sulfide monitors need to be installed at near by homes, parks and schools. 

Mutual Aide Too little too Late 
In the response letter to WesPac crude oil facility in Pittsburg Ca the Contra Costa Fire Department 
acknowledge they do not have the manpower and equipment to put out hydrocarbon fires, mutual 
response would be too little too late. CCFD is part of the mutual aide that this report says Benicia can 
rely on for help, an agency on record saying they and the surrounding fire agencies do not have the 
ability to react in time. It is simply ludicrous to believe hometown fire departments are capable of 
handling industrial emergencies. Emergency response personnel to the Richmond refinery fire and Lac 
Mégantic, Québec Canada train derailment even through well trained made the disasters worse. 
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In Quebec firefighters shut down the smoking locomotive that was parked uphill from the town but 
did not realize the train had been deliberately kept running by the railroad. Firefighters inadvertently 
deactivated the train’s air-brake system by doing so. Firefighters did not know air pressure to brakes 
would bleed down without engine running, to lock down the train’s manual brakes, block the tracks or 
pull up rail down hill of train so train would be stopped if it started to move. Ten minutes after the 
firefighters left the train unattended the first bleve explosion (but not a worst case scenario of an 
air/fuel detonation) where heard as the train derailed. Is the city of Benicia prepared to pay out some 
400 million dollars in settlements simply because of firefighter negligence? In accepting the 
responsibility to respond to such disasters Benicia will have to accept the responsibility for mistakes 
as well. It makes sense to do what many other cities require applicants to do, supply man, equipment 
and trains its own firefighters and response crew? Mistakes made by the company would be at the 
company’s expense, NOT THE TAXPAYERS OF BENICIA. Has the city of Benicia informed its 
insurance carriers of a 400 million dollar + liability it may incur if this faculty is built? BNSF is trying 
to buy off local fire departments with free training and equipment. Training that consists of putting out 
small butane fires, a barrel of oil spilled or simulation very small storage tank fire. The equipment, 
water and foam are already on site, on a big open field and ready to go. One rail car can hold from 287 
to 611 barrels of oil or 15800 to 33600 gallons. Will firefighter be given a hands-on demonstration on 
how to fight/survive an air/fuel detonation of just 20 barrels of crude? Will they vaporize into the air 
20 barrels of crude oil then detonate it so firefighters (standing .5 miles away) can see and feel what 
they might face? Will they get an after earthquake demonstration: Buildings and overpasses down, 
fires, gas line ruptures, roads congested and blocked. Emergency calls from citizens, schools, 
churches, commercial, retail and industrial sites, health care facilities AND NOW THE CALL FOR 
HELP FROM REFINERY; FULLY INVOLVED RAILCARS AND STORAGE TANK FIRE, 
COME PUT IT OUT? What is the priority list of what will be responded to first? Who will be 
abandoned in the middle of rescue so firefighter can fight the hydrocarbon fire if left unattended too 
could destroy Benicia? If the fire department doses not respond to refinery will the City be hit with a 
negligence lawsuit from Valero calming fire department was under staffed, under trained and under 
equipped and city should pay for damages? (How ironic, they could point to the many statements 
made in response to their DIER of this fact. “It was reasonably foreseeable that city could not respond 
to a disaster yet you still approved our project. Pay up”). Does the City of Benicia have any 
comprehensive fire fighting plans other than mutual add? Will they be trained on treating men women 
and children who are severely burned? Survivors with concussion, blindness, ruptured eardrums, 
seared lungs, flying debree injuries, multiple internal hemorrhages, and internal organ displaced and 
rupture? Will there be specially built bomb shelters through out the City fully equipped to help 
victims? How much of the $5 billion BNSF says they will spend on upgrades, training and equipment 
will Benicia get?  At 7/10/2014 Planning Commission meeting City and company fire chiefs talked 
proudly of their theoretical knowledge of crude oil fire fighting but said nothing about actually 
fighting a large tank or derailment fire. 
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CCC Fire Protection District
http://www.mediafire.com/view/6ytzyt6jlp9m62l/CCCFPD.pdf
Iowa emergency responders say they don’t have enough supplies to fight a fire from even one tank 
car, much less a unit train carrying 35 cars of extra-flammable crude. Winneshiek County Emergency 
Manager’s advice to communities facing a Derailment “Make sure your tennis shoes are on and 
start running,” http://thegazette.com/subject/news/few-iowa-emergency-responders-ready-for-crude-
oil-train-derailment-20140629#sthash.74kFwT5F.dpuf
The deal with other local oil facilities like Chevron, Suncor and Shell is the facility will fight its own 
fire, while the department protects the surrounding community.
http://www.burnabynow.com/news/burnaby-fire-department-wants-kinder-morgan-to-fight-its-own-
fires-1.1200135#sthash.ICi40K0I.dpuf
Aurora has nine fire engines and 195 firefighters, including a 27-member hazardous-materials team. 
Chief Jim Lehman "We could do all the training in the world and have all the equipment in the world, 
but if one of those (trains) comes off the rails and creates an issue in a very densely populated area, 
our exposure would be very significant". " 
Our ability to deal with an incident of that magnitude would be very taxing”.
http://articles.chicagotribune.com/2014-05-25/news/ct-railroad-tankers-foam-met-20140525_1_foam-
aid-box-alarm-system-fire-chief

Benicia’s Obligation to Respond to Incidents at Valero
The City is obligated to keep the following firefighting equipment and man power ready in the event 
of incidents at refinery. There is no other reason for listing these resources in DEIR; section 206. 
Failure of city to maintain response force will be viewed as negligence, any damages to Valero thus 
incurred are at Benicia’s expense. Are all the listed items currently in inventory, in working condition 
and enough man power to operate all of it? Unfortunately modern fire frighten analyses has shown 
Benicia needs at least 15 to 20 times the equipment listed to be effective.
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Special Assessment Proposition 218 
Under Proposition 218 Benicia can form a Commercial/Indusial firefighting district for all businesses 
needing foam firefighting equipment or pass an ordinance firefighters’ respond to such fires only to
protect nearby retail and residential properties. 
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Nitrogen Replacement of Atmosphere 
It is common practice to introduce 21% oxygen (atmosphere) into tanks, ships and rail cars as 
hydrocarbons are removed. If 21% oxygen is not allowed in holding tank it would be crushed by the 
powerful vacuum that is applied too them as the pumps try to remove hydrocarbons. This is not an 
uncommon event as work crews forget to open inlet valves or pumps are run at too high of a speed.  
21% oxygen mixes with the vapors inside storage containers making an air/fuel mixture that is 
detonable. In this video of a crude oil tanker ship fire you can see the result as fire finally reaches the 
air/fuel mixture in a mostly empty holding tank. A 20 ton hatch is blown clear across the harbor and 
badly damages two other ships. If this ship was equipped with a Nitrogen Replacement System 
designed to be able to flood ship as needed and holding tanks as hydrocarbons are removed, the 
original fire could have been put out with the push of just one button and the air/fuel detonation would 
not have accrued. Ironically if the storage tanks had been completely filled with crude oil an air/fuel 
detonation could not have happen. NOTE THE LARGE NUMBERS OF FIREFIGHTERS 
Oil Tanker Explosion 
http://www.youtube.com/watch?v=BFq9RoF4eok
Wikipedia inert gas system 
http://en.wikipedia.org/wiki/Inert_gas
Inert gas systems on ships 
Two inert gas systems, flue gas system or kerosene inert gas generators have been proposed. The 
problem with both is they produce an extensive amount of air pollution, need extensive maintenance 
to work properly and need ships engine operational.  

Damage Caused By Oil Spill More Than Just Cleanup 
July 6, 2013 Lac-Mégantic train disaster much of the 69,000 cubic meters of soil contaminated in the 
impact zone is beyond use in its current state. Preliminary tests revealed higher than accepted levels of 
benzene, metals including copper, arsenic and lead. Two other low-lying downtown areas were also 
deeply contaminated. Oil had seeped into the soil underneath a restaurant near the marina, and an ice 
cream store close to the river. Both buildings had to be demolished. The damage to some buildings 
still goes unseen, but could prove just as devastating as explosions and flames. If enough oil seeps into 
the foundation of a building, it becomes too dangerous to inhabit. Over time, it will release toxic 
vapors, such as benzene, or methane, an explosive gas. 

Drinking Water Supply for .5 Million Customers of Contra Costa Water District 
In a response letter to WesPac hydrocarbon facility in Pittsburg, Ca CCWD stated because of tidal 
action an oil spill at the Pittsburgh facility could work its way miles upstream jeopardizing the State's, 
Federal and CCWD water supply. The Valero project is just down river from WesPac site. 
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Protection of Delta’s Scenic, Wildlife, Recreational Habitats and Antioch Dunes National 
Wildlife Refuge 
Project is very near to Grizzly Island Wildlife Area, Pine Lake, Puddy Lake, Sulphur Springs Creek, 
Turn bull Park, Benicia Point, Lake Herman, Roe island, Ryer Island, Carquinez Strait Regional 
Shoreline, Martinez Regional shoreline, Benicia State Recreation Area, Point Edith Wildlife Area, 
Joice Island State Game Refuge, Pittsburg point, Browns Island Regional Shoreline, Riverview Park, 
Dow Wetland land Persevere, Sherman Island Waterfowl Management Area and Antioch Dunes 
National Wildlife Refuge. All have endangered plants and animals. All sites will be adversely affected 
by a hydrocarbon spill. Their scenic, wildlife habitat and recreational value destroyed. All could be 
permanently lost just buy one minor hydrocarbon spill. These areas will need permanent hydrocarbon 
barriers install and maintained, tons of hydrocarbon dispersant, miles of movable containment booms, 
dozens of hydrocarbon skimmers on site and manned 24 hr a day. What studies did applicant do to 
verify the presents of endangered plants and animals? 

Urban Water Management Plan
Urban Water Management Plans (UWMP) is prepared by California's urban water suppliers to support 
their long-term resource planning and ensure adequate water supplies are available to meet existing 
and future water demands. Every urban water supplier that either provides over 3,000 acre-feet of 
water annually or serves more than 3,000 or more connections is required to assess the reliability of its 
water sources over a 20-year planning horizon considering normal, dry, and multiple dry years. This 
assessment is to be included in its UWMP, which are to be prepared every 5 years and submitted to 
the Department of Water Resources. DWR then reviews the submitted plans to make sure they have 
completed the requirements identified in the Urban Water Management Planning (UWMP) Act
(Division 6 Part 2.6 of the Water Code §10610 - 10656). With the major shortage of water how is 
Benicia going to supply fire fighting water in an emergency?  What other communities are requiring is 
for applicant to impound firefighting water on premises. This water will be available even after an 
earthquake has taken out local water supplies. State regulation requires new projects within California 
to certify a 20 year supply of water. Where is applicant’s certification?

Onsite Safety Equipment to Protect Life and Property
Research studies have confirmed the current staffing and equipment requirement should be raised 6 to 
10 time current standards. It is reasonably foreseeable that in place safety equipment and trained 
personnel will be needed: backup power supply capable of running the entire facility even if facility is 
completely under water. Self contained foaming rings around each tank top, foaming into double wall 
constructed tanks, a secondary blast containment structure around each hydrocarbon tank and railcars 
equipped with self contained foaming rings and capable of stopping any lateral blast of complete 
storage tank assembly or railcar into another storage tank, railcar or the community. A third outer 
containment barrier with yet another self contained foaming ring and automated water/foam monitors 
manned by a dedicated 24 hour firefighting crew. 
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In addition to the 24 hour firefighting grew, 24 hour skimmer and spilled hydrocarbon recover crew, 
the facility needs to maintain a minimum 5 man operation crew 24 hours a day. The facility must be 
equipped with state of the art computer controls, sensors and redundant back up pumps, pipes and 
tanks. There must be enough redundant pumps, pipes and tanks to transfer the entire hydrocarbon 
storage if needed in an emergency. Limits placed on maximum pressures/vacuum and velocities of 
hydrocarbon transfers. High volume, pressure, vacuum and mixing of different hydrocarbons have set 
off hydrocarbon explosions within tanks and pipes due to static electricity build up. Blast shelters and 
walls need to be built at near by schools, churches and community accessible places. Blast shelters 
equipped to handle multiple severely burned and injured patients. School personnel and community 
members trained on how to treat severely burned children and adults. It is reasonably foreseeable 
Firefighters response will not be in time to prevent multiple blocks of Benicia burning to the ground in 
the event of fire if the aforementioned safeties are not in place. 

Valero Acknowledges Security Routinely Breached; Analyses, Terrorist/Employee Sabotage 
Needed
Because of heightened concerns of intentional releases due to terrorism or sabotage by employees, 
The California Accidental Release Prevention Program gives local regulators the authority to 
require such studies. It also requires considering mechanical, earthquakes, flooding, lightning and 
weather related events. Applicant has already acknowledged security at the refinery is routinely 
breached by UPRR trains entering and exiting facility to get to other industrial areas and vice versa. 
(Page 12 Draft Transportation impact Analysis). Officials with BNSF, the nation’s largest shipper of 
crude by rail, claimed in testimony that detailed disclosure would put it at odds with the Homeland 
Security Department, based on security and terrorism concerns. Bay Area deputies will join a 
delegation of West Coast law enforcement executives for the weeklong terrorism prevention and 
training program taught by top Israeli National Police and Israel Defense Forces commanders. 
Answer the following Environmental Justice questions. How much money does Homeland Security 
spends on protecting the lives of people who can afford an airplane ticket at SFO air port? How much 
money within Benicia to protect the lives of Benicia residents living near terrorist targets? 

Need for 24 Hour Protection against Terrorist Attack
The extreme flammability, easy access to facility by already existing public access, rail cars full of 
flammable and toxic materials, military ammunition trains movement through area, possibly with 
nuclear warheads (neither confirmed nor denied by the U.S.) makes this project reasonably 
foreseeable as an ideal target for terrorist attack. Hydrocarbon and rail facilities are routinely targeted 
for terrorist attack worldwide. This project will have NO defense against such attacks. 
Bay Area Sheriff Prepare for Terrorist Attacks
http://claycord.com/2013/10/06/bay-area-sheriffs-officials-taking-part-in-anti-terrorism-training-in-
israel/
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Need For $5.75 billion Californian Certificate of Financial Responsibility 
There are several federal laws governing compensation in case an oil spill including Title 33 
(Navigation and Navigable Waters), 40 (Protection of Environment), and 46 (Shipping) of the Code of 
Federal Regulations (CFR), and the Oil Pollution Act (OPA) of 1990, which includes a $1 billion Oil 
Spill Liability Trust Fund. In addition, the state of California has a program requiring parties who 
handle petroleum products to file a Certificate of Financial Responsibility with the State establishing 
the party’s financial wherewithal to respond to and cleanup a worst case spill. In the July 6, 2013 Lac-
Mégantic train disaster operators only had 50 million in insurance and are filing bankruptcy to get out 
from under clean up cost. With cost in the July 6, 2013 Lac-Mégantic train disaster approaching $500 
million it is reasonable foreseeable a clean up bill in Benicia could be as or even more costly. As bad 
as the July 6, 2013 Lac-Mégantic train disaster was it was mostly the hydrocarbons burning, not an 
air/fuel detonation. Where is Certificate of Financial Responsibility? Who is the underwriter? What is 
their ability to pay or are they a corporation shell that will declare bankruptcy when presented with the 
bill? Department of transportation (DOT) expects 15 mainline derailments in 2015.
http://www.argusmedia.com/News/Article?id=917541 Without the new rules the Pipeline and 
Hazardous Materials Safety Administration (PHMSA part of DOT) expects about 15 mainline 
derailments to occur in 2015, falling to about five per year by 2034. The US could also experience 
over the next 20 years an additional 10 safety events of higher consequence, with nine having 
environmental damages and injury and fatality costs exceeding $1.15bn each, the DOT predicts. 
One future accident over the next 20 years would cost over $5.75bn. 

Cumulative Impact
It is reasonably foreseeable project will lead to higher PM10 and PM2.5 concentrations, air pollution, 
greenhouse gases, explosions, an air/fuel detonation, exposure to carcinogenic compounds and 
poisonous chemicals, higher illness and asthma rates and deaths within Benicia. Higher illness rates 
among students and family members have been shown to be a major detriment to student learning. 
This project will have no significant impact on reducing air pollution. It is reasonably foreseeable 
Project may become a target for terrorist attack. Experience a tank failure within the next 50 years due 
to earthquake alone. This does not include other causes of failure such as poor design and containment 
strategies, lightning strike, metal cracking or rusting, water in tanks, flooding, wrong construction 
materials used, poor welds, lack of inspection and repair, subsidence, high winds, terrorists, boil over, 
broken pipes, floating roof collapse, operator or human error is very likely. It is reasonably 
foreseeable a nearby facility failure could easily cause major tank and railcar facility failures. These 
include but are not limited to underground pipelines, near by industries and storage of flammable 
materials. The barbeques in the backyards of some of the homes are close enough to set off tank 
fumes. It is reasonably foreseeable a fire anywhere around the site could quickly spread. Everything 
within 1 mile could be destroyed, a major electrical blackout of the area, major rail line and freeways 
destroyed,  major release of toxins, local industry unable to receive or ship supplies, millions of 
barrels of crude oil in the Delta and bay with substantial loss of life. Remember San Bruno? 
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Less Discriminatory Alternatives
1: Build a pipeline out to sea so that ships can unload outside of the bay, less air pollution, less ship 
traffic and less chance of invasive species contaminating the bay and delta. No rail export of raw or 
partially refined crude. The existing pipeline from refineries to the Central Valley used to transport 
products to and from a rail faculty away from residential housing. Here is a link to a map of The Golf 
Mexico showing some of the 25,000 miles of pipeline in the Golf.
http://stateofthecoast.noaa.gov/energy/gulfenergy.html
2: Move refinery and this time do not allow greedy landowners to build residential and retail around it. 
Phase out fuel production and start making trillions of dollars manufacturing space age materials to 
replace wood products for construction. 
3: Remove all existing development and create a 1 mile deep green zone around refinery and rail right 
of ways. China has moved over 1.3 million citizens to fill Three Gorges Reservoir and are moving 
them yet again because of unforeseen environmental consequences. 
Letting them drown would have been just too obvious. It’s not like the Petroleum Industry where you 
can just poison them slowly, shorten their lifespan and reduce their quality of life all in the name of 
shareholders. 
4: Build a fleet of electric ships to meet incoming ship at the point in the bay oil tankers are already 
‘lightening” their load onto other ships before being able to enter the shallow upper bay. Ships could 
receive transfers from train facilities at Sacramento and Stockton Ports.   
5: Have the State of California use it’s States’ Constitutional Tenth Amendment Regulatory Authority 
over Commerce rights. Require crude oil handlers to supply Firefighter trains (FFT) equipped with 
enough water, foam, men and equipment to foam any release of hydrocarbons within industry stand of 
15 minutes and able to apply foam continuously for 1.5 hours. Trains to meet incoming crude oil (and 
other hazardous shipments) and follow that train to its destination. Trains required for other hazardous 
shipments within the state as well. This does not create an unfair advantage for California commerce 
over out of state commerce and is within the states right to enact without federal intervention or 
permission. All the equipment already exists it is just a matter of loading it up on flat cares, water tank 
cars and crew cars, a few weeks at most. Finding and training firefighter will be the biggest problem, 
but look at all the skilled, full time jobs you will be creating. Have applicant supply on site enough 
equipment with water, foam and men to foam any release of hydrocarbons within industry standard of 
15 minutes and able to fight any fire for two days. 

Environmentally Superior, Less Discriminatory Project Alternative revised Oct 2015 
We should accept the battle over preserving the “natural” environment of the S.F. Delta and the Bay” 
has failed, it is long gone. This does not mean we have to accept continued destruction, the inevitable 
silting in and housing developments to come. There is nothing about the Delta and the Bay’s 
interconnected ecosystems that can in all honesty be termed natural. They are now nothing more than 
a toxic EPA sanctioned cesspools. And the very few acres that you may be able to argue as being 
natural are soon to be “destroyed” by sea level rise, whether or not global warming is caused by man.  
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Hansen still argues 5m 21st C sea level rise possible http://www.resilience.org/stories/2012-01-
03/hansen-still-argues-5m-21st-c-sea-level-rise-possible Short sighted decision makers (that includes 
the public) allowed an infinitely more valuable fishing, wildlife and recreational hebetate, one that 
was one of the world's most productive fishing hebetate to be turn into a cesspool so farmers could 
make a few cents growing turnips and landowners could make billions off of uncontrolled growth. If 
decision makers had insight into the future they would of realized their was much more money to 
made by protecting the fishing, wildlife and recreation resources of Bay and Delta and used other land 
resources for drought tolerant crops and future controlled development. We need to focuses our gaze 
on the certain demise of the Farallon Islands ecosystem that is now well under way. The Farallon 
Islands ecosystem is the third interconnected environment of the Delta and Bay. It is dependent on 
nutrients delivered by spring floods washing down through the Delta, Bay and out to the Farallon 
Island. So the questions are:  How do we restore the flow of nutrients to the Farallon Islands?  How do 
we restore the S.F. Bay and Delta to a near as possible pristine fishing, wildlife and recreation 
environment (of any kind) leaving behind we must have what once was? How do we prevent sea level 
rise from destroy all that we do. And most importantly how do we put America back to work in an 
eco friendly way? The California State Legislature finds and declares “Every citizen has a 
responsibility to contribute to the preservation and enhancement of the environment.” To this end and 
in this spirit I offer the following comments. We can start to put America back to work, address EJ 
issues and clean up the environment starting here, now, with this project and not stopping until it goes 
nationwide. Remove all existing development and create a 1 mile deep green zone around refineries, 
industry and rail right of ways. Support displaced residents by building new, clean, beautiful 
communities and educating them how to build this for themselves. Build electric cars, trucks, ships 
and a modern electric railroad with the capacity to safely deliver high speed heavy freight nationwide. 
Build a pipeline out to sea so that ships can unload outside of the bay. Build a fleet of electric ships to 
Transfer goods from SF and Oakland Ports to Sacramento and Stockton Ports. Having all goods 
moving into or out of the Bay Area using these facilities will reduce both rail and truck traffic 
pollution. With refineries phased out of fuel production they can turn their greedy gaze on the trillions 
of dollars to made producing new building materials to replace wood products (would not want the 
petroleum industry to do anything on moral or just grounds). 
A tidal dam built under the golden gate could: 
1. Control the salinity of bay by controlling how much sea water enters bay. 
2. During potential flooding the gates can be closed at low tide, blocking high tide waters and 
leavening room for flood waters to accumulate. Central California can see a flood scenario of biblical 
proportion (ARkStorm). U.S. Geological Survey (USGS) has predicted that such a storm could hit 
Central California, a storm not seen in modern times but no less likely to hit us. 
USGS Overview of the ARkStorm Scenario http://pubs.usgs.gov/of/2010/1312
3. A freshwater reservoir created behind the dam. 
4. With a freshwater reservoir established federal and California water projects could draw their water 
from the South Bay allowing all water to flow through the delta and upper Bay first. 
5. Shipping locks to allow passage. 
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6. Waters backed up on the bay side to max levels then at low tide gates opened at bottom of dam to 
allow sediments to be flushed out to Farallon Island. A series of tidal dams may be needed to flush out 
the upper Delta and Bay of sediments. Possible locations San Pablo strait, Carquinez Bridge, Antioch 
Bridge, Reo Vista and Bay Bridges. Each using the same process to flush silt out, and built to 
accommodate mass transit. 
7. Gates and ladders to best allow aquatic live to move. 
8. Provide power, there are many new technologies for producing power from tide surge that do not 
rely on shredding up every living thing in the ocean with high speed turbines. One that comes to mind 
is a design with a long very slow moving arm that is push back and forth by tidal forces acting on a 
rudder.
9. Investigate constructing an oxygenated cold water conduit running from tidal dam to the upper 
reaches of the delta and possible beyond, this conduit to be used by migratory fish. 

You can see an example of a totally man made environment along highway 37 in Ca, built upon the 
mud flats laid down by placer mining in the Sierra. Dragged, leveled and diked by heavy equipment, 
populated by both “native” and “non native” species of plants and animals. Environmentalists like to 
call this man made ecosystem a restoration. How do we pay for this? First let’s not forget about the 
good will of taxpayers that are already supporting industry in a big way. Make sure support goes to 
cleaning the environment, creating jobs, correcting environmental injustices of the pass. Support 
corporations that believe they have a moral obligation to act in the best interest of The UNITED 
STATES. Corporations that recognize they have a legal responsibility to look after the long term 
interest of their stockholders, not short term gains at the expense of long term profits and 
sustainability. Taxpayers have shown the willingness to bring in the future only to be disappointed 
again and again by poor leadership and special interests unduly capitalizing on such dreams; high 
speed rail?, Really? How many problems are you going to solve with that? At least name it what it is, 
Special Interest Rail. Secondly fill the thousands of miles of green zones with solar cells, allowing the 
removal of high power lines, power plants and windmills. Answer these futures of mankind
questions. How many hundreds of thousands of job would this create nationwide? 
How many billions of tons of pollution would this reduce (assuming all new construction and 
equipment are state of the art)? How many tens of thousands of lives saved due to less health 
problems associated with pollution? How many gigawatts of electricity produced? We can already 
surmise the improvement in quality of live. How many billions of dollars would be pumped back into 
the economy? How many decades of full employment would the American Economy enjoy? Please 
compare this to current project proposals. 

Some will say the economy can’t support spending trillions of dollars on the environment. The 
majority of which is money in paychecks to hard working Americans. What these “economist” 
are really saying is the Economy can’t afford to put Americans back to work. Is this not what a 
good economy is: Americans working? Losing control of Power and exploiting the American 
workers are their only real concerns. 
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Reckless Disregard for Human Life 
Reckless disregard for human life defined: Wikipedia: Definition of terms, criminal law recognizes 
recklessness as one of the mens rea elements to establish liability. It shows less culpability than 
intention, but more culpability than criminal negligence. The test of any mens rea element is always 
based on an assessment of whether the accused had foresight of the prohibited consequences and 
desired to cause those consequences to occur. The three types of test are: Subjective where the court 
attempts to establish what the accused was actually thinking at the time the actus reus was caused; 
Objective where the court imputes mens rea elements on the basis that a reasonable person with the 
same general knowledge and abilities as the accused would have had those elements, although R v 
Gemmell and Richards deprecated this in the UK; or hybrid, i.e. the test is both subjective and 
objective. The most culpable mens rea elements will have both foresight and desire on a subjective 
basis. Recklessness usually arises when an accused is actually aware of the potentially adverse 
consequences to the planned actions, but has gone ahead anyway, exposing a particular individual or 
unknown victim to the risk of suffering the foreseen harm but not actually desiring that the victim be 
hurt. The accused is a social danger because they gamble with the safety of others, and the fact they 
might have acted to try to avoid the injury from occurring is relevant only to mitigate the sentence. 
Note that gross criminal negligence represents such a serious failure to foresee that in any other 
person, it would have been recklessness. Hence, the alternative phrase "willful blindness" 
acknowledges the link representing either that the accused deliberately engineered a situation in which 
they were ignorant of material facts, or that the failure to foresee represented such a danger to others 
that it must be treated as though it was reckless. Criminal systems of the civil law tradition distinguish 
between intention in the broad sense (dolus directus and dolus eventualis), and negligence. Negligence 
does not carry criminal responsibility unless a particular crime provides for its punishment. 
WiseGEEK: Reckless “disregard is a somewhat redundant legal term that is used in many courts to 
discuss the intent of a person who is charged with a crime. Intent or mens rea generally has to be 
established in order for a criminal case to be successfully prosecuted, and one of the ways to establish 
this is to propose that a person was reckless. They can also have done something purposefully, 
negligently or knowingly. Each description means slightly different things — when someone acts with 
reckless disregard, they commit an act they know is probably illegal and that could harm people, but 
they don’t have an actual intent to harm a person or people.” How many train derailments, tank farm 
fires, deaths before a person can be held accountable for their continued action as recklessness under 
the law? Is it the first, second, tenth, hundredth, thousandth person to die by their pursuing invariably 
the same object evinces? What standard do you hold professionals or experts in their field? With 
modern communication world wide is it acceptable for cooperation board members, stockholders, 
professionals, government and elected officials to claim they have no knowledge of any problems, 
injuries or deaths from crude oil shipments? Is it recklessness for a corporation to hide behind trade 
secrets laws when it is reasonably foreseeable people will die not having the information they are 
withholding? Is it recklessness when a researcher reasonable foreseeable knows sound levels are high 
enough to do damage to children’s hearing but does not acknowledge it because other sound sources 
nearby are damaging their hearing as well? 
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Is it recklessness for professionals hired by the city to withhold information on alternatives, 
regulations and laws that may be available to elected officials when such information could 
reasonably foreseeable lead to a safer environment? Is it recklessness for a researcher to claim more 
delays in emergency help are acceptable because current practices already cause delays in emergency 
response? Is it recklessness for Fire Chefs to say they can handle crude oil fire when it is reasonably 
foreseeable they do not have the men, the equipment, training or the ability to arrive in time to stop 
major loss of life and property? Is it recklessness for an elected official to act in a way where it is 
reasonably foreseeable their action will endanger life and property? Is it recklessness for decision 
makers to ignore reasonably foreseeable dangers, condemning a small part of the population to live 
under absolute despotism so others can profit off of it?  “We hold these truths to be self-evident, that 
all men are created equal, that they are endowed by their Creator with certain unalienable Rights that 
among these are Life, Liberty and the pursuit of Happiness.” Is it recklessness for mere mortal men to 
unilaterally dismiss evinces rights given to humanity by their creator and the bases for the legal form 
of government we now “enjoy” today? At what point do the above action constitutes “Willful 
blindness” or “criminal negligence” under the law?  Has the Board members of Valero informed its’ 
stock holders, employees, associate, advisors and their employees, local, state and federal agencies 
and their employees they may be though their actions of  “Recklessness”, “Willful blindness”, 
“criminal negligence” may be faced with civil and criminal charges of infringing on Constitutional 
rights of Citizens soly for the propose of cooperate greed? Would Valero’s board members be guilty 
of conspiring to defraud stock holders by not giving such a notice? Our founding fathers clearly states 
these right are from “their Creator”. Laws that permit others to pollute the creators land, air and water 
are denial of religious freedoms and Constitutional rights. These rights use to be recognized by our 
government and Constitution, why not now?

The American Corporation
It was the Constitutional intent of the Founding Fathers that cooperation only be chartered by 
Congress, with limited rights, only for the public good, constructing publics’ works and then dissolved 
when project was completed. After all we just declared our independence from Britain and 
cooperation tyranny. 

Tracking the real history of corporate rights in the American constitution
http://www.slate.com/articles/news_and_politics/jurisprudence/2014/03/hobby_lobby_and_corporate_
personhood_here_s_the_real_history_of_corporate.html By Naomi Lamoreaux and William Novak 
Dissenting in the case Liggett v. Lee in 1933, Justice Louis Brandeis famously expressed frustration 
with some popular constitutional misconceptions surrounding the nature of corporations and their 
historic rights. In a well-documented and characteristically fact-laden opinion, Brandeis chastised his 
contemporaries for acting “as if the privilege of doing business in corporate form were inherent in the 
citizen.” Such a deferential view, he argued, understated the power of a democracy to hold 
corporations accountable and encouraged public apathy toward corporate abuses as an “inescapable 
price of civilized life ... to be borne with resignation.”
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Brandeis protested otherwise: “Throughout the greater part of our history a different view prevailed.” 
And indeed it did. But you’d be hard-pressed to know that, given the summary renderings of the 
corporate past on display in the Supreme Court’s famous 2010 decision Citizens United v. FEC, in 
which both the dissent and a concurrence relied on a limited set of historical sources to support 
opposing visions of the history of corporations. This week, the court will revisit and perhaps remake 
the history of corporate rights in America when it hears arguments in the widely watched case 
Sebelius v. Hobby Lobby Stores Inc. Hobby Lobby, a for-profit business corporation, has argued for a 
further break with the constitutional past in order to escape its current legal obligations under the 
Affordable Care Act. The chain of craft stores argues that corporations are entitled to the same 
religious freedom protections as people. With so much at stake in the current debate over corporate 
rights, we should not be surprised to find enterprising advocates rewriting history to create a useable 
past. But we should demand more rigorous thinking from the court. The court itself, and especially 
Justices Antonin Scalia and Clarence Thomas, have been telling us for decades that American history 
deserves significant difference. So it seems reasonable that before altering the balance of power 
between corporations and the American people, the court should carefully consider recent scholarship 
in history. Contrary to present efforts to depict corporations as simple and natural entities—like
persons—entitled to constitutional rights, a different view prevailed for most of American history. 
Until the mid-20th century, the corporation was seen as a special and artificial creature of the 
government. It has never been seen as entitled to the same array of rights guaranteed to citizens. This 
view was held not only by lay people and legislators but by the justices of the court itself. Chief 
Justice John Marshall did not equivocate in Dartmouth College v. Woodward in 1819:  “A corporation 
is an artificial being, invisible, intangible, and existing only in contemplation of law. Being the mere 
creature of law, it possesses only those properties which the charter of its creation confers upon it.” In 
1839, Chief Justice Roger Taney agreed wholeheartedly in Bank of Augusta v. Earle:  “A corporation 
can have no legal existence out of the boundaries of the sovereignty by which it is created. It exists 
only in contemplation of law and by force of the law. ... It is indeed a mere artificial being.” These two 
powerful architects of original Supreme Court authority insisted upon this artificial status in order to 
hold early American corporations particularly accountable to the state and to the public at large. Most 
of America’s first corporations—bridge companies, water companies, transportation companies, 
banks, and insurance companies—were viewed as essentially public service corporations or public 
franchises. In addition to grants of property and public financing, the state usually accorded such 
entities special privileges like monopoly power, the power of eminent domain, or toll-taking authority. 
In return for those benefits, the government insisted on the special public obligations of corporations. 
Not only were corporations not exempted in any way from generally applicable regulatory laws, but 
they were routinely held to higher standards of public service, public accountability, social 
responsibility, and public trust. Even after the proliferation of general incorporation laws and even 
after most state constitutions prohibited legislatures from granting privileges to particular 
corporations, states continued to treat corporations as artificial entities with special obligations to the 
states that created them. 
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As late as 1911, just before the ratification of the 16th Amendment legitimated the personal income 
tax, the court in Flint v. Stone Tracy Co. upheld the corporate income tax on the grounds that it was 
properly an excise tax on the privilege of doing business as a corporation. From internal governance to 
broader disclosure rules, corporations are subject to more oversight than are individual citizens. And 
for most of American history, nothing in a corporation’s legal status was construed to protect it from 
generally operable police power statutes passed by the legislature in the interest of the public’s health, 
safety, comfort, and welfare. Through most of our history, when the Supreme Court did discuss the 
constitutional rights of corporations, it only reinforced these principles of artificial status and public 
obligation. Despite a certain gauzy mythology of corporate rights that has grown up around the 1886 
case Santa Clara v. Southern Pacific Railroad, the court carefully parsed the different clauses of the 
14th Amendment, granting corporations equal-protection and due-process rights when necessary to 
protect the property interests of the human persons who constituted their shareholders but denying 
corporations the privileges and immunities of citizens or due-process protections for life and liberty. 
In 1906 in Hale v. Henkel, for example, it denied a corporation Fifth Amendment protections against 
self-incrimination on the grounds that governments had to be able to monitor the artificial entities they 
created. Until the last quarter of the 20th century the few exceptions involved media companies 
defining the freedom of the press (Grosjean v. American Press Co., 1936) and nonprofit voluntary 
associations defending the civil rights of African-Americans (NAACP v. Button, 1963).  The court’s 
move toward extending liberty rights to corporations is even more recent. In 1978, the court held in 
First National Bank of Boston v. Bellotti that citizens had the right to hear corporate political speech, 
effectively granting corporations First Amendment speech rights to spend money to influence the 
political process. But even then, the decision was contentious. Chief Justice William H. Rehnquist, in 
dissent, reminded the court of its own history: Though it had determined in Santa Clara that 
corporations had 14th Amendment property protections, it soon after ruled that the liberty of the due-
process clause was “the liberty of natural, not artificial persons.” And just as Rehnquist pointed to the 
lack of historical basis for according liberty rights to corporations in 1978, Scalia also conceded the 
“recency” of First Amendment jurisprudence generally in his concurring opinion in Citizens United, 
noting that “we did not invalidate a state law on First Amendment grounds until 1931 ... and a federal 
law until 1965.” Corporate First Amendment rights would not come until even later. Justices from 
both ends of the political spectrum, from Brandeis to Rehnquist, were clear on the historic limitations 
on corporate rights and equally clear on the reasons those rights needed to be limited. Before further 
experimenting with the radical expansion of corporate constitutional rights as contemplated in Hobby 
Lobby, we urge the court to reconsider the well-established American tradition of controlling 
corporations and extending rights only sparingly. There is a reason America and our Supreme Court 
jurists have long struggled to hold corporations especially accountable to our democracy. Those 
reasons are as compelling today as ever. Naomi Lamoreaux is Stanley B. Resor Professor of 
Economics and History and chairwoman of the history department at Yale University, and recently co-
wrote an amicus brief to the Supreme Court in Sebelius v. Hobby Lobby Stores Inc. William Novak is 
the Charles F. and Edith J. Clyne Professor of Law at the University of Michigan Law School and 
recently co-wrote an amicus brief to the Supreme Court in Sebelius v. Hobby Lobby Stores Inc. 
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Our Hidden History of Corporations in the United States
http://reclaimdemocracy.org/corporate-accountability-history-corporations-us/
When American colonists declared independence from England in 1776, they also freed themselves 
from control by English corporations that extracted their wealth and dominated trade. After fighting a 
revolution to end this exploitation, our country’s founders retained a healthy fear of corporate power 
and wisely limited corporations exclusively to a business role. Corporations were forbidden from 
attempting to influence elections, public policy, and other realms of civic society. Initially, the 
privilege of incorporation was granted selectively to enable activities that benefited the public, such as 
construction of roads or canals. Enabling shareholders to profit was seen as a means to that end. 
The states also imposed conditions (some of which remain on the books, though unused) like these*: 
Corporate charters (licenses to exist) were granted for a limited time and could be revoked promptly 
for violating laws. Corporations could engage only in activities necessary to fulfill their chartered 
purpose. Corporations could not own stock in other corporations nor own any property that was not 
essential to fulfilling their chartered purpose. Corporations were often terminated if they exceeded 
their authority or causes public harm. Owners and managers were responsible for criminal acts 
committed on the job. Corporations could not make any political or charitable contributions nor spend 
money to influence law-making. For 100 years after the American Revolution, legislators maintained 
tight control of the corporate chartering process. Because of widespread public opposition, early 
legislators granted very few corporate charters, and only after debate. Citizens governed corporations 
by detailing operating conditions not just in charters but also in state constitutions and state laws. 
Incorporated businesses were prohibited from taking any action that legislators did not specifically 
allow. States also limited corporate charters to a set number of years. Unless a legislature renewed an 
expiring charter, the corporation was dissolved and its assets were divided among shareholders. 
Citizen authority clauses limited capitalization, debts, land holdings, and sometimes, even profits. 
They required a company’s accounting books to be turned over to a legislature upon request. The 
power of large shareholders was limited by scaled voting, so that large and small investors had equal 
voting rights. Interlocking directorates were outlawed. Shareholders had the right to remove directors 
at will. In Europe, charters protected directors and stockholders from liability for debts and harms 
caused by their corporations. American legislators explicitly rejected this corporate shield. The 
penalty for abuse or misuse of the charter was not a plea bargain and a fine, but dissolution of the 
corporation. In 1819 the U.S. Supreme Court tried to strip states of this sovereign right by overruling a 
lower court’s decision that allowed New Hampshire to revoke a charter granted to Dartmouth College 
by King George III. The Court claimed that since the charter contained no revocation clause, it could 
not be withdrawn. The Supreme Court’s attack on state sovereignty outraged citizens. Laws were 
written or rewritten and new state constitutional amendments passed to circumvent the (Dartmouth 
College v Woodward) ruling. Over several decades starting in 1844, nineteen states amended their 
constitutions to make corporate charters subject to alteration or revocation by their legislatures. As late 
as 1855 it seemed that the Supreme Court had gotten the people’s message when in Dodge v. Woolsey 
it reaffirmed state’s powers over “artificial bodies.” But the men running corporations pressed on. 
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Contests over charter were battles to control labor, resources, community rights, and political 
sovereignty. More and more frequently, corporations were abusing their charters to become 
conglomerates and trusts. They converted the nation’s resources and treasures into private fortunes, 
creating factory systems and company towns. Political power began flowing to absentee owners, 
rather than community-rooted enterprises. The industrial age forced a nation of farmers to become 
wage earners, and they became fearful of unemployment–a new fear that corporations quickly learned 
to exploit. Company towns arose and blacklists of labor organizers and workers who spoke up for 
their rights became common. When workers began to organize, industrialists and bankers hired private 
armies to keep them in line. They bought newspapers to paint businessmen as heroes and shape public 
opinion. Corporations bought state legislators, then announced legislators were corrupt and said that 
they used too much of the public’s resources to scrutinize every charter application and corporate 
operation. Government spending during the Civil War brought these corporations fantastic wealth. 
Corporate executives paid “borers” to infest Congress and state capitals, bribing elected and appointed 
officials alike. They pried loose an avalanche of government financial largesse. During this time, 
legislators were persuaded to give corporations limited liability, decreased citizen authority over them, 
and extended durations of charters. Attempts were made to keep strong charter laws in place, but with 
the courts applying legal doctrines that made protection of corporations and corporate property the 
center of constitutional law, citizen sovereignty was undermined. As corporations grew stronger, 
government and the courts became easier prey. They freely reinterpreted the U.S. Constitution and 
transformed common law doctrines. One of the most severe blows to citizen authority arose out of the 
1886 Supreme Court case of Santa Clara County v. Southern Pacific Railroad. Though the court did 
not make a ruling on the question of “corporate personhood,” thanks to misleading notes of a clerk, 
the decision subsequently was used as precedent to hold that a corporation was a “natural person.” 
This story was detailed in “The Theft of Human Rights,” a chapter in Thom Hartmann’s 
recommended book Unequal Protection. From that point on, the 14th Amendment, enacted to protect 
rights of freed slaves, was used routinely to grant corporations constitutional “personhood.” Justices 
have since struck down hundreds of local, state and federal laws enacted to protect people from 
corporate harm based on this illegitimate premise. Armed with these “rights,” corporations increased 
control over resources, jobs, commerce, politicians, even judges and the law. A United States 
Congressional committee concluded in 1941, “The principal instrument of the concentration of 
economic power and wealth has been the corporate charter with unlimited power….” Many U.S.-
based corporations are now transnational, but the corrupted charter remains the legal basis for their 
existence. At Reclaim Democracy! We believe citizens can reassert the convictions of our nation’s 
founders who struggled successfully to free us from corporate rule in the past. These changes must 
occur at the most fundamental level — the U.S. Constitution. We are indebted to our friends at the 
Program on Corporations, Law and Democracy (POCLAD) for their research, adapted with 
permission for this article. Sources include: Taking Care of Business: Citizenship and the Charter of 
Incorporation by Richard L. Grossman and Frank T. Adams (published by POCLAD) was a primary 
source Trans for Themation of American Law, Volume I & Volume II by Morton J. Horwitz. 
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New York Times Motivating Corporations to Do Good JULY 15, 2014 
http://www.nytimes.com/2014/07/16/business/the-do-good-corporation.html
Is it naïve to expect corporations to assist in addressing the social, economic and environmental 
challenges of the day? In 1929, several years before Social Security and the National Labor Relations 
Act cemented pensions and labor rights in law, workers at the Eastman Kodak Company already 
enjoyed profit-sharing, retirement bonuses and a pension plan. They had sickness benefits and 
accident insurance. In 1914, Henry Ford decided to raise wages to $5 a day, doubling, in one stroke, 
most of his workers’ pay. “We were building for the future,” he later explained. “A low-wage business 
is always insecure.” Almost half a century later, Coca-Cola’s chairman, William E. Robinson, argued 
that a corporate executive served not just stockholders, but also workers, customers and the 
community. “The neglect of the customers and his labor relations will seal his doom far faster than an 
avaricious quick-dollar stockholder or director,” he said. Today, we live in a different world. Energy 
companies both recognize that climate change is a problem and actively lobby against efforts to 
combat it. The nation’s half a million fast-food cooks earn, on average $9.07 an hour, which even on a 
full-time basis is not enough to keep a family of four out of poverty. Yet fast-food behemoths like 
McDonald’s and Wendy’s fight tooth and nail against efforts to raise wages. Coming out of World 
War II, corporate America enthusiastically draped itself in the American flag. As General Motors’ 
Charles E. Wilson famously told a Senate committee in 1953, “for years I thought that what was good 
for our country was good for General Motors, and vice versa.” G.M.'s star-spangled jingoism sits in 
awkward contrast to Pfizer’s recent efforts — along with those of other companies — to rid itself of 
its status as an American corporation to avoid taxes. “Overall, there is no question that the ethos of 
corporate America has changed dramatically over the past 40 years,” said Rick Wartzman, executive 
director of the Drucker Institute at Claremont Graduate University, who is writing a book about how 
the social contract between workers and employers has changed since World War II. The belief that 
business must serve multiple constituents, he argued, has given way to an imperative “to make the 
shareholder king.” Milton Friedman, the economic thinker from the University of Chicago, argued 
that this was exactly as it should be. The social responsibility of business is to increase its profits, he 
stated in an essay published in The New York Times 44 years ago. For executives to devote resources 
to anything else would amount to doing charity with other people’s money. Friedman’s maxim arrived 
just in time for the era of the hostile takeover and the leveraged buyout, when corporate raiders sold 
themselves as saviors liberating shareholders from misguided managers who paid too little attention to 
the stock price. Though legally dubious, the argument that it is an executive’s fiduciary duty to 
maximize the company’s share price became a mantra from the business school to the boardroom. 
And it was nailed down with money. In 1993, some 20 percent of executive compensation was based 
on stock, according to Lynn Stout of Cornell Law School. Today, equity accounts for about 60 percent 
of the remuneration of executives at companies in the Standard & Poor’s 500-stock index. With so 
much money tied up in stock options and the like, it is not surprising that executives will do almost 
anything to give their share price a boost regardless of what costs this might incur after their options 
have vested. These changes responded to economic forces. The 1970s and 1980s were an era of high 
inflation, high interest rates and low returns on investment. 
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Globalization was exposing American companies to much greater competition from abroad, putting 
pressure on margins and redoubling executives’ attention on cost cutting and short-term profitability. 
George Eastman had a vested interest in maintaining a trained and motivated work force in Rochester. 
Steve Jobs did not have much of a factory work force to think of. Another company halfway around 
the world made most of Apple’s devices. Is there any hope that corporate ethics might swing back to 
something resembling the earlier era? Corporate executives jumping on the “corporate social 
responsibility” bandwagon certainly want you to think so. In 2000, 44 businesses signed up to the 
United Nations’ global standards on human rights, workers’ rights, environmental stewardship and 
anti-corruption policies. By last year, 7,717 had signed. Companies, of course, are not charities. Their 
main responsibility is to remain profitable. Still, there is a case to be made that attending to workers’ 
rights or environmental degradation might help the business in the long term. The housing bubble and 
subsequent financial crisis served as a stark reminder of the consequences of compensating bankers 
based on short-term returns regardless of whether their business would blow up a couple of years 
down the road. More broadly, company executives are under a new form of pressure. George Serafeim 
of Harvard Business School points out that the information age has brought greater transparency to 
corporate operations. Customers, investors and employees know more about what businesses do 
around the world and can exert influence to change their behavior. Some prominent businesses, like 
the American retailer Costco, the Danish pharmaceutical multinational Novo Nordisk or the Anglo-
Dutch food conglomerate Unilever appear to take a serious stand on broader social and environmental 
issues. Nonetheless, it would be wise to temper expectations that corporate ethics are about to turn the 
corner. After all, the motivations go only so far: Notably, pressure to “do good” from investors, 
customers and employees is not likely to encourage much good-doing in domains that investors, 
customers and employees cannot readily see. Remember Enron? A report by Jean Tirole of the 
Toulouse School of Economics and Roland Bénabou of Princeton University notes that even as the 
company was quietly cooking the books, it was visibly giving money to all sorts of philanthropies. 
“Companies may behave better where it is most visible and not where it is less visible,” Professor 
Bénabou told me. Corporations of an earlier era were just as motivated by self-interest. Eastman 
Kodak’s mini-welfare state came about in part to keep unions at bay. Henry Ford wanted to encourage 
his workers to be more productive and hoped that many would ultimately be able to afford Model T’s 
for themselves. But he also wanted to limit the dividend he would have to pay to the Dodge brothers, 
Ford shareholders who needed the money to set up a rival carmaker. Wilson’s patriotic take on G.M.'s 
interests occurred at a confirmation hearing in which he was trying to convince senators that he could 
be a fine defense secretary and still keep his G.M. stock. Indeed, there is a corollary to Milton 
Friedman’s proposition: You can trust a business that merely wants to turn a profit in a way that you 
cannot quite trust one that wants to change the world, too. “I don’t think we would get very far in 
addressing large social concerns if we left them to corporations,” said Margaret Blair of Vanderbilt 
Law School. “The ethic of shareholder values is just too strong, and our social problems are just too 
big.” Elected governments are certainly imperfect. But to address our most intractable ills, they are the 
better tool; Writing by Eduardo Porter.
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Department of Justice/ History of Criminal Intent by Oil Industry
http://searchjustice.usdoj.gov/search?q=storage+of+crude+oil&btnG=Search&btnG.x=0&btnG.
y=0&sort=date%3AD%3AL%3Ad1&output=xml_no_dtd&ie=iso-8859-1&oe=UTF-
8&client=default_frontend&proxystylesheet=default_frontend&ulang=en&entqr=0&entqrm=0
&ud=1&site=default_collection&ip=76.103.225.217%2C10.4.146.65%2C10.14.5.32&access=p&s
tart=20

A Republic or a Corporatocracy
In a Republic WE, The people, The Citizens vote for persons who will make decisions on our behalf.  
If Congress feels it cannot live up to its fiduciary regulatory responsibilities to the nation and requires 
relief from such duties, agency’s thus formed and empowered by the Congress to make designations 
on the behalf of the people, will have elected officials leading them, with the rights of the people to 
elect new leadership every 4 years for such bodies. Citizens will be afforded the right to due process 
and the right to petition such bodies with their grievances respected, if grievance is rejected by such 
body, petitioner have the right to forward their grievances to Congress and for Congress to give a aye 
or nay vote on petition in its entirely, with out modification or add on within 365 days. If Congress 
fails to give an aye or nay vote within 365 days, petitioner’s request will become the law of the land.
Wikipedia; A republic is a form of government in which power resides in the people,[1] and the 
government is ruled by elected leaders run according to law (from Latin: res publica), rather than 
inherited or appointed (such as through inheritance or divine mandate). What Congress and the 
Supreme Court has established and is practicing is a Meritocracy, soon to become a Corporatocracy 
or fascism form of government, not a republic. Under the Constitution the Supreme Court and the 
Congress do not enjoy the right to abandon U.S. sovereignty, due process, or its’ Constitutional 
fiduciary regulatory powers to other agencies either foreign or domestic, which seems to be a growing 
trend; NAFTA and the Patriots Act. Nor dose the Supreme Court or Congress enjoy a divine mandate.
Only the citizens of the United States working under State Rights to ratify changes in 
Constitutional governance can give away U.S. sovereignty, relieve the Congress of its fiduciary 
regulatory responsibilities, Citizens of their civil rights or the right to due process. This argument 
of what takes priorities; State, federal, corporation, civil or meritocracy rights reminds me of an 
argument that pops up on the internet from time to time. A woman wakes up late at night to use her 
bathroom only to fall into commode because boyfriend left it open. Whose fault is it, the man’s for not 
putting the seat back down as he found it or the woman's for not looking first? I believe one young 
lady gave the definitive answer “If they wanted it to stay open they would not have put a lid on 
it.”(Sorry guys) If the Founding Fathers wanted our nation to be about federal, corporation, civil or 
meritocracy rights they would have named our Nation the United Federation of America or The 
United Corporation of America or The United Citizens of America or the United Meritocracy of 
America not the UNITED STATES OF AMERICA. Our first government after the revolution was 
structured under The Articles of Confederation with no tax leveling abilities. The Constitution of the 
United States give tax leveling to the Federal government for defense of country, but still respecting 
State rights. 
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Citizen of the United States reaffirmed State rights in the 10th amendment, only allowing Federal 
meddling in state affairs when states passed laws that created economical advantage over other states. 
Delineate on Constitutional amendments that allowed a nation that had thrown off British and 
corporate tyranny for State rights, reinforced that belief in State rights with the 10th amendment, 
declared constitutional only Congress has limited authority to form corporations for the public good, 
gave the Supreme Court a mandate the federal Government only had rights expressly granted in 
writing and all other concerns are in States jurisdiction. Too a nation without any Constitutional 
amendments and consent of the people that now allows self interest corporate greed? How 
constitutionally is Valero’s Non-congressional approved corporation charter legal?

Hypothetical Case Study Bighorn Medicine Wheel in Wyoming, 7000 years of Native American 
Law
In Native American spirituality the Big Horn Medicine Wheel in Wyoming represents harmony and 
connections to the spiritual word. It is considered a major symbol of peaceful interaction among all 
living beings on Earth. The natives had divided up the circle into pie shape areas, aligned to 
astrological events (they were very intelligent) and denoted by lines of small rocks. In spiritual 
reverence for peaceful interaction among all living beings on Earth the circle may have been at times 
within a teepee for spiritual gathering and worship. Each member having equal rights and duties could 
use their space for worship while respecting the rights of others. Each had a uniquely different 
consequences to those rights based solely on the physical location of their area in relation to the 
opening. Those at the opening could come and go without crossing over another’s area but would have 
to give passive consent to others crossing to get to their areas in the circle. The person directly across 
from opening would not need to give passive consent for no one would need to cross to be seated but 
would need passive consent from half seated to pass over their areas to be seated. This passive consent 
did not mean they had to accept someone damaging or overturning their goods. Person crossing over 
had to respect the rights and property of others in doing so (peaceful interaction among all living 
beings on Earth). Passive consent did not mean they could come and go as they chose as this may be 
disruptive to all. Rules of order would be adopted as to when and why such movements were 
acceptable, observing respect for others as they did so. They could not put up obstacle to block 
movement through their space then claim person crossing was not respectful of their property when 
overturned. Neither could they put up screens that would block line of sight and communication. Or 
act in a manner that was disruptive to others communication or worship. Let’s take the case where a 
member seated on the far side from the opening suddenly got a call from nature and not wanting to 
leave an embarrassing unsightly stinky mess in the tent dashed out. In doing this he disrupted 
communication and worship, overturned goods and bruised a member. Should this person be banished 
from the group for his violations? It was noted by others while upsetting as it was to them it was not 
his intention to have to dash out the opening, he tried to show respect for the rights and property of 
others as best he could under the circumstances. While some of the damage could not be immediately 
undone; bruises and broken baskets, the action was deemed justified and in the best interest of the 
group. 
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The consequences to the group would have been much more damaging and unpleasant if he had 
stayed. This was the law of the land in America 7000 years before the European land grab (might 
makes right), common law doctrines, The Continental Congress, The Declaration of Independence, 
Articles of Confederation and The Constitution of The United States. Is the applicant acting in the best 
interest of humanity or self-interest? Should deliberately “polluting” others’ water, air, food and 
exposing them to harm be considered peaceful interaction among all living beings on Earth? Will 
humanity suffer unjustified consequences if Valero’s project is denied? States and places have been 
named after Native American words. 
American Indian Place Names http://www.infoplease.com/spot/aihmnames1.html
First People http://www.firstpeople.us/glossary/States-With-Indian-Names.html
Alabama - Thicket Clearers, Alaska - Great Land, Arizona - Silver Slabs, Arkansas - Down Stream 
People Connecticut - Upon The Long River, Dakota - Related People, Idaho - Sunrise, It Is Morning
Illinois - Men Or Great Men, Indiana - Land Of The Indians, Iowa - Drowsy People
Kansas - People Of The South Wind, Kentucky - Hunting Ground, Massachusetts - Great Hill
Michigan - Great Water, Minnesota - Sky Tinted Water, Mississippi - Father Of Water
Missouri - Long Canoe People, Nebraska - Flat Water, New Mexico - Aztec God Mexitili
Ohio - Beautiful Valley, Oklahoma - Land of the Red Man, Oregon - Beautiful Water
Tennessee - From Chief Tennessee, Texas - Tejas Or Allies, Utah Those - Who Dwell High Up
Wisconsin - Where Waters Gather, Wyoming - Great Plain

America, You have Forgotten Yourself 
America, discover your heritage, the reasons for the Declaration of Independence, the Constitution 
and why citizens found it necessary to amend it 27 times. Rediscover your unalienable Rights to be 
the finial authority of the meaning of the Constitution through State ratification of amendments to the 
Constitution. Are corporation lawyers and government employees’ stands up in front of your elected 
officials belligerently dressing them down in public, informing them they have no rights except to do 
as they say the type of respect for your rights and property you have come to believe in? The final two 
entries in the history books come here. Out of all the failings of public education this has to be the 
most grievous, failing to educate America of its heritage, equally to blame is the American free press 
in failing its fiduciary responsibilities to the nation. I use the words fiduciary responsibilities even 
though the press is self elected it is specifically named in the first amendment, an act of faith they will 
uphold their conational responsibility to safe guard the Constitution of the United States from both 
internal and external threats.
Is There a Difference Between Speech and Press? 
http://www.law.cornell.edu/anncon/search/display.html?terms=first%20amendment&url=/anncon/htm
l/amdt1bfrag2_user.html
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Conclusion
Video of a very, very small crude oil tank boil over going up, 30 burned, Texas USA March 02 2011 
http://www.youtube.com/watch?v=DhVXnNvaudQ
These firefighters were well trained in fighting such fires but were not able to control it. With the 
aforementioned safety equipment and blast walls this fire could have been easily controlled by just 
one person with the push of just one button.

The concept of using innovation to solve today’s problems is referred to as progress, moving 
forward, not living in the past or just common good since; It use to be called “The American 
Way”, it could be called “The American Way” once again. Let’s put America back to work 
building a clean new future using new technology. Over 85 percent of the cost for any new 
projects is paychecks to hard working Americans. Why would any patriotic American not want 
to spend the money to put America back to work building a clean and efficient new future?  
Some will say the economy can’t support spending trillions of dollars on the environment. The 
majority of which is money in paychecks to hard working Americans. What these “economist” 
are really saying is the Economy can’t afford to put Americans back to work. Is this not what a 
good economy is: Americans working? Losing control of Power and exploiting the American 
workers are their only real concerns. 

Valero has no Congressional approved corporation charter thus has no standing in this 
proceeding; proceedings should be dismissed.

City of Benicia needs to get out of commercial and industrial fire frightening. Benicia fire department 
to respond to such fires only to protect nearby retail and residential properties, City to form 
commercial/industrial fire fighting assessment district, Proposition 218, requiring in place foaming 
equipment and 24 hour fire department able to foam any tanks, cars, and or structures within industry 
standard of 15 minutes. Equipment needs for district and manpower for district to be based on worse 
case scenario; major earthquake and or terrorist/employee sabotage and or ammunition train 
derailment/sabotage and or detonation. 

Further Shipments of Crude by Rail Is Gross Criminal Negligence 
Have the boards of petroleum corporations informed their stock holders, employees, associates, 
advisors and their employees, Accidents and releases in the petroleum industry kill and sicken tens of 
thousands of residents, are Common and extremely hazards and costly? By participating in the stock 
markets investors maybe guilty of willful blindness or criminal negligence? 
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3 years Certified Instructor for California State’s Smog Technician Training and certification program 
I am not an environment. The California State Legislature finds and declares “Every citizen has a 
responsibility to contribute to the preservation and enhancement of the environment.” I do believe in 
The Declaration of Independence, civil rights, god's given right every man, woman and child has the 
right to live in a as clean and as beautiful an environment as anyone else. Civil Rights title VI, Cal 
Gov. Code 11135 and Presidential Executive Order 12898 and state ratification of amendments to the 
Constitution of the United States. I believe in putting America back to work building a clean future 
using new technology. 

Web Sites at a Glance 

Constitution of the United States 
http://www.archives.gov/exhibits/charters/constitution_transcript.html

U.N. Growing greenhouse gas emissions due to meat production 
http://www.unep.org/pdf/unep-geas_oct_2012.pdf

BBC News Fuel-air Detonation like Small Nuclear Weapon without the Radiation
http://news.bbc.co.uk/hi/english/static/in_depth/world/2001/fuel_air/default.stm

2000lb Air/ Fuel Bomb=To 20 Barrels Crude Oil 
https://www.youtube.com/watch?v=GmRASCHJe2Q
https://www.youtube.com/watch?v=5YAyRow5NvM

US House of Representatives vote to remove crude export restrictions 
http://www.tankstoragemag.com/display_news/9322/us_house_of_representatives_vote_to_remove_crude_export_restricti
ons/

Iowa Responders not ready 
http://thegazette.com/subject/news/few-iowa-emergency-responders-ready-for-crude-oil-train-derailment-
20140629#sthash.74kFwT5F.dpuf

Companies to Fight Their Own Fires 
http://www.burnabynow.com/news/burnaby-fire-department-wants-kinder-morgan-to-fight-its-own-fires-
1.1200135#sthash.ICi40K0I.dpuf
CCC Fire Protection District 
http://www.mediafire.com/view/6ytzyt6jlp9m62l/CCCFPD.pdf

Bay Area Sheriff Prepare for Terrorist Attacks 
http://claycord.com/2013/10/06/bay-area-sheriffs-officials-taking-part-in-anti-terrorism-training-in-israel/
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The Well-Oiled Deal: Taking Away Local Control of Refineries is a Family Matter
http://www.consumerwatchdog.org/story/well-oiled-deal-taking-away-local-control-refineries-family-matter

Rail Workers Raise Doubts 
http://earthfix.opb.org/energy/article/workers-question-safety-culture-in-railroads-hauli/

Toxic gas found in crude 
http://www.reuters.com/article/2013/05/29/column-kemp-bakken-pipelines-idUSL5N0EA3SU20130529

Web Sites Asthma 

5-Year-Old Dies of Asthma Attack in His Sleep 
http://www.kktv.com/home/headlines/81961612.html

Local family mourning the loss of 6-year-old boy who died of an asthma attack 
http://fox8.com/2015/05/13/local-family-mourning-the-loss-of-6-year-old-boy-who-died-of-an-asthma-attack/

Boy of 11 dies of asthma attack  
http://www.dailymail.co.uk/news/article-1258705/Boy-11-dies-asthma-attack-left-die-school-corridor.html

Mom calls for education after son, nine, died from asthma 
http://www.dailymail.co.uk/health/article-2211780/Mother-calls-education-asthma-sufferers-son-died-attack.html

The number of children dying from asthma on the rise 
http://www.dailytelegraph.com.au/news/nsw/the-number-of-children-dying-from-asthma-in-nsw-is-on-the-rise-
again/story-fni0cx12-1227102041373

Web Sites government 

First Amendment; Freedom of the Press 
http://en.wikipedia.org/wiki/First_Amendment_to_the_United_States_Constitution

Articles of Confederation 
http://en.wikipedia.org/wiki/Articles_of_Confederation

Powers not granted to the federal government by the Constitution, nor prohibited to the States, are reserved to the States
http://en.wikipedia.org/wiki/Tenth_Amendment_to_the_United_States_Constitution

Their goal was to prevent the growth of the type of government that the British has exercised over the colonies. 
http://tenthamendmentcenter.com/about/about-the-tenth-amendment/

Is There a Difference Between Speech and Press? 
http://www.law.cornell.edu/anncon/search/display.html?terms=first%20amendment&url=/anncon/html/amdt1bfrag2_use
r.html

Proposition 218 
http://www.lao.ca.gov/1996/120196_prop_218/understanding_prop218_1296.html

Urban Water Management Planning (UWMP) Act 
http://www.water.ca.gov/urbanwatermanagement/docs/water_code-10610-10656.pdf
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California Environmental Quality Act 
http://oag.ca.gov/environment/ceqa

Guidance for Assessing Environmental Justice 
http://yosemite.epa.gov/sab/sabproduct.nsf/0/0F7D1A0D7D15001B8525783000673AC3/$File/EPA-HQ-OA-2013-0320-
0002[1].pdf

EJSCREEN: Environmental Justice Screening and Mapping Tool 
http://www2.epa.gov/ejscreen

Environmental Justice
http://oag.ca.gov/environment/communities/justice

Corporatocracy 
https://en.wikipedia.org/wiki/Corporatocracy

Web Sites Rail 

Feds Order Emergency Order 
http://www.democraticunderground.com/111652011

Department of Transportation (DOT) expects 15 mainline derailments in 2015
http://www.argusmedia.com/News/Article?id=917541

CDC Hazardous Substances Released During Rail Transit 
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5622a2.htm

Tests showed rail defect 2 months before W.Va. oil train derailed 
http://www.mcclatchydc.com/news/nation-world/national/article38322489.html

Wind River Canyon Derailment, Call for Help! 
https://www.youtube.com/watch?v=wiREoxHbzkQ

Head-on 2012 Goodwill Oklahoma 
https://www.youtube.com/watch?v=4t67iF9FgYI

Train Wrecks 
https://www.youtube.com/watch?v=7LR8J8EN6Hs

Head-on 
https://www.youtube.com/watch?v=9LpCIiwarOk

Unstoppable Locomotive 
https://www.youtube.com/watch?v=HM4WrlFm0d4

Smoking Train 
https://www.youtube.com/watch?v=RHsp0Q6ISBo

Bleve Explosion Training 
https://www.youtube.com/watch?v=UM0jtD_OWLU
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Wikipedia’s list of rail accidents
http://en.wikipedia.org/wiki/Lists_of_rail_accidents

New CPC-1232s Railcars have Failed
http://www.nytimes.com/2014/05/09/business/despite-orders-federal-tank-car-safety-measures-are-slow-in-
coming.html?_r=0

Roseville Train Explosions of 1973 
http://www.insensitivemunitions.org/history/railroad-train-fires-and-munition-explosions/

www.Derailment.com 
www.trainweb.com/derailments/

Railcar Derailment Pittsburg, Ca 
http://www.trainorders.com/discussion/read.php?1,1395885

Scientific American: The physics of Disaster 
http://www.scientificamerican.com/article/the-physics-of-disaster/

Disaster in Quebec, thestar.com 
http://www.thestar.com/news/canada/quebecexplosion.html

Workers Removing Oil from Cars after Train Derails Near Penobscot River 
http://bangordailynews.com/2013/03/07/news/penobscot/freight-train-pulling-oil-tankers-derails-in-mattawamkeag/

Bay Area Railroad Accident Timeline 
www.mapreport.com/na/west/ba/news/subtopics/d/r.html

California PUC Transportation 
http://www.cpuc.ca.gov/PUC/transportation/

DOT Rail Regulation
http://www.argusmedia.com/News/Article?id=917541

CDC Hazardous Substances Released During Rail Transit 
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5622a2.htm

Transportation "SAFETY???" Board, Railroad Accident Reports
http://www.ntsb.gov/investigations/AccidentReports/Pages/railroad.aspx

Safety Slow in Coming
http://www.nytimes.com/2014/05/09/business/despite-orders-federal-tank-car-safety-measures-are-slow-in-
coming.html?_r=0

Area poorly prepared for Crude-oil Train Fires 
http://articles.chicagotribune.com/2014-05-25/news/ct-railroad-tankers-foam-met-20140525_1_foam-aid-box-alarm-
system-fire-chief

This is Not a Slow-Motion Train Video 
http://www.youtube.com/watch?v=ZZnVDc3_1kM
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Firefighters Helpless 
http://www.youtube.com/watch?v=rlqSA9JXzVw

Web Sites Tank Implosion and Buckling 

LEF Learning from engineering failures 
http://lef.uprm.edu/Failure%20of%20two%20Tanks/Examples%20vacuum.html

Bucking of thin-walled cylinders 
http://publish.ucc.ie/boolean/2010/00/dePaor/11/en

Damage of Steel Storage Tanks due to Buckling 
http://www.efn.unc.edu.ar/investigacion/e-learning/tanques/documentos/documentos.html

New York Occupational Safety & Health Training & Consulting 
http://www.hsenetwork.org/photo/2040117:Photo:445?context=top

Vacuum Implosion Test 
https://www.youtube.com/watch?v=Zz95_VvTxZM

Storage tank implosion 
http://waltbeattie.com/2012/06/02/storage-tank-implosion/

Web Sites Storage Tank 

Wikipedia Storage Tank 
http://en.wikipedia.org/wiki/Storage_tank

Failure Analysis of a Crude Oil Storage Tank 
http://products.asminternational.org/fach/data/fullDisplay.do?database=faco&record=1839&trim=false

Crude oil tank boil over Texas 2011 
http://www.youtube.com/watch?v=DhVXnNvaudQ

A study of storage tank accidents 
http://www.technokontrol.com/pdf/storagetank-firesstudy.pdf

FEMA Earthquake Resistant Storage 
www.eeri.org/mitigation/files/fema-233.pdf

MITIGATION OF THE CATASTROPHIC FAILURE OF 
http://pdfbookskind.org/k-1765106.html

Oil storage explosion kills four people 
http://www.tankstoragemag.com/display_news/9326/oil_storage_explosion_kills_four_people/

Catastrophic Tank Failures: Highlights of Past Failures along with Proactive Tanks Designs 
http://pdfbookeacre.org/k-15436541.html
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ALLIED TERMINALS, INC. – CATASTROPHIC TANK COLLAPSE 
http://pdfbookeacre.org/k-15436541.html

Hunan Error Cause of BP Texas City Oil Explosion 
http://www.youtube.com/watch?v=NqXyeZgPv9c

ALLIED TERMINALS, INC. – CATASTROPHIC TANK COLLAPSE  
http://www.researchgate.net/publication/258212164_Accidents_involving_storage_tanks_are_unfortunately_not_as_unco
mmon_as_people_in_the_industry_would_like._This_is_a_publication_at_httpwww.tankstoragemag.com_See_httpwww.t
ankstoragemag.commagazine_store.phpissue_id91._Pages105-106_from_TSM_Sept-Oct_13

U.S. Chemical Safety Board Investigation 
http://www.csb.gov/investigations/

Large Tank Boil Over 
http://www.youtube.com/watch?v=oo-ulCRfgLI

Worst Oil Accident in OPEC Country's History 
http://www.youtube.com/watch?v=L8Cq7hUMPng

Oil Tanker Explosion 
http://www.youtube.com/watch?v=BFq9RoF4eok

National Lightning Safety Institute 
http://www.lightningsafety.com/nlsi_history.html

Encoding Safety 
http://www.intergraph.com/assets/pdf/coverage/HydrocarbonEngineeringJune2011.pdf

Fawley crude oil storage tank failure 
http://www.twi-global.com/news-events/case-studies/fawley-crude-oil-storage-tank-186/

Tank Failure Modes and Their Consequences 
http://www.risk-support.co.uk/vmt-tank_failure.pdf

REVIEW OF FAILURES, CAUSES & CONSEQUENCES IN THE BULK STORAGE INDUSTRY
http://www.lightningsafety.com/nlsi_lls/Causes-of-Failures-in-Bulk-Storage.pdf

On Site Firefighting Equipment needs to be 10 Times More than Current Practice 
http://www.sciencedirect.com/science/article/pii/S1877705811008344

Wikipedia inert gas system 
http://en.wikipedia.org/wiki/Inert_gas

Fawley crude oil storage tank 
http://www.twi-global.com/news-events/case-studies/fawley-crude-oil-storage-tank-186/

Causes of Failures in Bulk Storage 
www.lightningsafety.com/nlsi_lls/Causes-of-Failures-in-Bulk-Storage.pdf
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Catastrophic Failures 
http://www.scribd.com/doc/187199039/Catastrophic-Failures#scribd

Congressional Report Oil Storage Tanks 
www.gao.gov/archive/1995/rc95180.pdf

TWI
http://www.twi-global.com/

Tank Storage Magazine  
http://www.tankstoragemag.com/content_item_details.php?item_id=191

Web Sites Dangers of Static Electric Discharge 

Tank Fire Caused by Static Electricity 
http://sache.org/beacon/files/2007/12/en/read/2007-12-Beacon-s.pdf

A case study of electrostatic accidents in the process of oil-gas storage and transportation 
http://iopscience.iop.org/1742-6596/418/1/012037/pdf/1742-6596_418_1_012037.pdf

NTSB Blames 2003 Glenpool Fire on Non-Lightning Spark Vol 21 No 4 
https://fireworld.com/Archives/tabid/93/articleType/ArticleView/articleId/86732/Static-Charge.a

Static Electric Discharge Hazard on Bulk Oil Tank Vessels 
http://www.enautica.pt/publico/Professores/Baptista/NT_I/Static_electric.pdf

Web Sites Criminal Intent 

Louisiana Oil Refinery VP Pleads Guilty 
http://www.justice.gov/opa/pr/2011/July/11-enrd-885.html

Lawsuit agent Greka Oil & Gas 
http://www.justice.gov/opa/pr/2011/June/11-enrd-780.html

Department of Justice/ History of Criminal Intent 
http://searchjustice.usdoj.gov/search?q=storage+of+crude+oil&btnG=Search&btnG.x=0&btnG.y=0&sort=date%3AD%3
AL%3Ad1&output=xml_no_dtd&ie=iso-8859-1&oe=UTF-
8&client=default_frontend&proxystylesheet=default_frontend&ulang=en&entqr=0&entqrm=0&ud=1&site=default_colle
ction&ip=76.103.225.217%2C10.4.146.65%2C10.14.5.32&access=p&start=20

Web Sites Pipelines 

Santa Barbara County official rejects plan to move pipeline crude oil by truck 
http://www.latimes.com/local/lanow/la-me-ln-oil-trucks-rejected-20150609-story.html

Santa Barbara pipeline oil spill: Cleanup costs hit $92 million 
http://www.scpr.org/news/2015/06/24/52656/santa-barbara-oil-spill-pipeline-firm-couldn-t-rea/

Pipe line worn away to fraction of an inch 
http://abc7.com/news/refugio-oil-spill-pipeline-was-badly-corroded/765107/
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List of pipeline accidents 
https://en.wikipedia.org/wiki/List_of_pipeline_accidents

San Bruno pipeline explosion 
http://en.wikipedia.org/wiki/2010_San_Bruno_pipeline_explosion

The Gulf Region 
http://stateofthecoast.noaa.gov/energy/gulfenergy.html

Wikipedia 2010 san Bruno Pipeline Explosion
http://en.wikipedia.org/wiki/2010_San_Bruno_pipeline_explosion

Web Sites health

5 Ways Stress Can Affect a Pregnancy 
http://health.howstuffworks.com/pregnancy-and-parenting/pregnancy/issues/5-ways-stress-can-affect-pregnancy.htm

Yet another Reason to Avoid Stress: Sudden Death 
http://www.webmd.com/balance/stress-management/news/20000117/yet-another-reason-avoid-stress-sudden-death

Air pollution in China is killing 4,000 people every day, a new study finds 
http://www.theguardian.com/world/2015/aug/14/air-pollution-in-china-is-killing-4000-people-every-day-a-new-study-finds

Web Sites Environmental 

Hansen still argues 5 meter 21st Century 
http://www.resilience.org/stories/2012-01-03/hansen-still-argues-5m-21st-c-sea-level-rise-possible

NOAA’S STATE of the COAST
http://stateofthecoast.noaa.gov/energy/gulfenergy.html

CCC water District
http://www.mediafire.com/view/ad9cw3lvr3r3ntl/CCWD.pdf

USGS Overview of the ARkStorm Scenario 
http://pubs.usgs.gov/of/2010/1312

Pacific Institute 1.4 Meter Sea Level Rise 
http://www2.pacinst.org/reports/sea_level_rise/gmap.html

Flood Risk Search for Benicia, Ca 
https://www.google.com/webhp?sourceid=chrome-instant&rlz=1C1MSIM_enUS538US538&ion=1&espv=2&ie=UTF-
8#q=flood%20map%20of%20benicai%2Cca

Benicia Earthquake Report 
http://www.homefacts.com/earthquakes/California/Solano-County/Benicia.html

Impacts Sea Level Rise S.F. Bay 
http://www.pacinst.org/wp-content/uploads/sites/21/2013/02/sea_level_rise_sf_bay_cec3.pdf
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Ca Department of Water Resources 
http://www.water.ca.gov/urbanwatermanagement/

EPA My Environment 
http://www.epa.gov/myenvironment/

Department of Water Resources 100 year flood zone 
http://gis.bam.water.ca.gov/bam/

Geospatial analysis of deformable structure under continuous loading 
http://www.gjournals.org/GJSETR/GJSETR%20PDF/2013/January/Irughe%20and%20Ehigiator%202.pdf

Geospatial Settlement Monitoring of Above Oil Storage Tank 
http://jeteas.scholarlinkresearch.com/articles/SUBSIDENCE%20MONITORING.pdf

Web Sites Statistical Analysis 

What makes a Statistical Analysis Wrong? 
http://www.theanalysisfactor.com/what-makes-a-statistical-analysis-wrong/

Risks of Quantitative Studies 
http://www.nngroup.com/articles/risks-of-quantitative-studies/

Pitfalls of Data Analysis
http://my.execpc.com/~helberg/pitfalls/

Breaking The Cause And Effect Cycle Or Lessons Discovered But Seldom Learned Or Why Am I Doing This If No One 
Listens? 
https://02f0a56ef46d93f03c90-
22ac5f107621879d5667e0d7ed595bdb.ssl.cf2.rackcdn.com/sites/785/uploads/1277/Breaking%20The%20Cause%20And%2
0Effect%20Cycle20130710-22107-28ajy4-0.pdf

Web Sites Native Americans 

Who Are My People 
https://vimeo.com/96635637

Medicine Wheel/Medicine Mountain National Historic Landmark 
http://en.wikipedia.org/wiki/Medicine_Wheel/Medicine_Mountain_National_Historic_Landmark

Ancient Observatories
http://solar-center.stanford.edu/AO/bighorn.html

Sacred Destinations 
http://www.sacred-destinations.com/usa/bighorn-medicine-wheel

First People 
http://www.firstpeople.us/FP-Html-Legends/GlooscapTurnsBadIntoGood-Abenaki.html

American Indian Place Names
American Indian Place Names | Infoplease.com
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CCC Fire Protection District 
http://www.mediafire.com/view/6ytzyt6jlp9m62l/CCCFPD.pdf

Make sure your tennis shoes are on and start running 
http://thegazette.com/subject/news/few-iowa-emergency-responders-ready-for-crude-oil-train-derailment-

20140629#sthash.74kFwT5F.dpuf

Facility will fight its own fire, while the department protects the surrounding community
http://www.burnabynow.com/news/burnaby-fire-department-wants-kinder-morgan-to-fight-its-own-fires-
1.1200135#sthash.ICi40K0I.dpuf

Our ability to deal with an incident of that magnitude would be very taxing”.
http://articles.chicagotribune.com/2014-05-25/news/ct-railroad-tankers-foam-met-20140525_1_foam-aid-box-alarm-system-fire-
chief
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tank fire static 
discharge.pdf

smoke pollution from 
crude oil

phisics of a fire ball seismic Analyses 
steel tanks in oil refine

Catastropic Failure 
of Storage Tanks

incoding safty Cone Roof fire

Fawley crude oil tank 
failure

rail workers raise 
concerns

Roseville munition 
explotion

Safty slow DCD Hazrdous 
substances during Ra

proposition 218 
Assessment Act

Supporting Videos 

Train Derails, Explodes In Okla. County.mp4 Train Bleve Explosion.mp4 Oil Tanker detination.mp4 Not a Game.mp4 Fuel Air Explosive = 20 barrels crude.mp4

Fuel Air Explosive = 20 barrels crude.mp4 explosion at oil refinery.mp4 Derailing train at less than 10MPH.mp4 Bleve LPG railcars.mp4

Amuay Oil Refinery Explosion.mp4 Crude Oil Boilover Explosion Texis.mp4 Oil Train Inferno- Video of Bleve.mp4

The production of all types of meat is the number one source of, ozone depletion, ocean dead zones, 
water shortages, world hunger, Amazon forest destruction and world wide pollution according to a 
U.N. research paper. I neither support nor deny the views of the authors in this link to U.N. study, 
http://www.unep.org/pdf/unep-geas_oct_2012.pdf or the documentary cowspiracy. I provide 
information as a public service. 

Sincerely: James Brain MacDonald
274 Pebble Beach Loop 
Pittsburg, Ca 94565 
Jbmd56@yahoo.com
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.21 Letter L21 – Responses to Comments from 
James MacDonald 

L21-1 See Response D36-1. 

L21-2 See Response D36-5. 

L21-3 See Response D36-6. 

L21-4 See Response D36-7. 

L21-5 See Response D36-11. 

L21-6 See Response D36-4. 

L21-7 See Response L7-1. 

L21-8 See Response D36-8. 

L21-9 See Response L7-1. 

L21-10 See Response D36-9. 

L21-11 See Response D36-39. 

L21-12 See Response L7-1. 

L21-13 The Project does not require a General Plan amendment as suggested by the commenter. 

L21-14 See Response D36-11. 

L21-15 See Response D36-12. 

L21-16 See Response D36-13. 

L21-17 See Response D36-15. 

L21-18 The City has prepared an EIR consistent with its obligations under state law, specifically 
the California Environmental Quality Act (CEQA), which requires that state and local 
agencies evaluate potential effects on the physical environment. CEQA does not require 
state or local agencies to focus on the potential for projects to result in a disproportionate 
impact on low income populations. 

In any event, the Project would not result in any increased emissions from process 
equipment. See Response J3-4. Nor would the Project would have any effect on existing 
truck or rail corridors, or residences. Potential impacts to residents and other sensitive 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

receptors located along the rail routes that could be used to transport Project-related 
crude are analyzed in the EIR. See, for example, Revised DEIR Section 2.6 (p. 2-25 et 
seq.) regarding air quality, including related potential health risks; Revised DEIR 
Section 2.12 (p. 2-62 et seq.) regarding hazards, including secondary effects resulting 
from a spill, upset, or accident condition; Revised DEIR Section 2.15 (p. 128 et seq.) 
regarding noise impacts; and Revised DEIR Appendices B and C, which provide 
additional information about the health risk assessments conducted for the Project using 
the recently updated guidance issued by OEHHA. 

L21-19 See Response D36-36. 

L21-20 See Response D36-37. 

L21-21 As noted in Response A4-13, it is reasonably certain that Project-related trains will access 
the Roseville Yard via one of the three routes described in the Revised DEIR; and not at 
all certain which among other California and North American freight railroad tracks 
shown in Revised DEIR Figure 1-1 (p.1-2) that UPRR would choose to transport Project-
related crude from North American sources to Roseville and then onwards to the Refinery. 
Accordingly, the EIR for this Project analyzes in more detail the geographic areas where 
there is greater certainty and in less detail those areas where information is not known and 
cannot be determined with reasonable inquiry. The scope of an EIR’s analysis is guided by 
standards of reasonableness and practicality. With this in mind, the City has determined 
that the level of detail provided in this EIR about potential effects to the various 
geographies that could be affected by the Project strikes the appropriate balance. The 
analysis considered potential effects of the Project beyond the State line to the Project-
related crude’s point of origin. See Revised DEIR p. 2-25. See also Response D36-22. 

L21-22 See Response D36-16. 

L21-23 See Response D36-11. 

L21-24 See Response D36-22. 

L21-25 See Response A4-6. 

L21-26 See Response D36-16. 

L21-27 The commenter discusses rail accidents and potential causes of such accidents. This 
comment does not address any specific concern or issue related to the adequacy of the 
DEIR. 

L21-28 See Response D36-16. 

L21-29 The commenter’s opinion regarding the petroleum industry is acknowledged. 

L21-30 See Response D36-16. 
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3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

L21-31 See Response D36-17. 

L21-32 See Response D36-19. 

L21-33 See Response D36-21. 

L21-34 See Response D36-22. 

L21-35 See Response D36-23. 

L21-36 See Response D36-20. 

L21-37 See Response D36-25. 

L21-38 See Response D36-26. 

L21-39 See Response D36-27. 

L21-40 The commenter’s opinion about the adequacy of emergency response capacity is beyond 
the scope of this EIR, since federal regulations governing the safety of rail transport 
preempt the City’s authority to impose mitigation measures to further reduce the 
significance of potential impacts. 

L21-41 See Response D36-27. 

L21-42 See Response D36-21. 

L21-43 See Response D36-23. 

L21-44 See Response D36-24. 

L21-45 See Response D36-27. 

L21-46 See Response D36-28. 

L21-47 See Response D36-29. 

L21-48 See Response D36-30. 

L21-49 See Response D36-31. 

L21-50 See Response D36-33. 

L21-51 See Response D36-34. 

L21-52 See Response D36-35. 
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L21-53 See Response D36-38. 

L21-54 See Response D36-40. 

L21-55 See Response D36-41. 

L21-56 See Response D36-42. 

L21-57 See Response D36-43. 

L21-58 See Response D36-44. 

L21-59 The commenter’s opinion regarding the transport of crude oil by rail is acknowledged. 
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3.7.22 Letter L22 – Responses to Comments from 
David Jenkins 

L22-1 The commenter’s opposition to the Project is acknowledged. The commenter expresses 
concern with effects of the Project on property values. This comment does not address 
any specific concern or issue related to the adequacy of the DEIR. The comment is 
acknowledged. 

L22-2 Assuming a tank car has failed and that a release has occurred, the probability that a spill 
would exceed 240,000 gallons is estimated as 1 percent. Therefore, while it is possible 
that more than 8 tank cars could spill during a Project-related accident, the probability of 
this occurring would be less than 1 percent. See also Response FL1-4. 
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3.7.23 Letter L23 – Responses to Comments from 
Gary Ransom 

L23-1 The commenter’s opposition to the Project is acknowledged. New regulations regarding 
the transport of crude oil by rail were issued by the U.S. Department of Transportation in 
May 2015. See pp. 2-79 through 2-81 of the Revised DEIR. Details regarding existing 
and future inspection protocols for rail track, braking and mechanical systems of trains, 
and bridges are discussed on pp. 2-77, 2-79, 2-82, and 2-92 of the Revised DEIR. In 
addition, the Federal Railroad Administration announced on October 9, 2015 that it will 
release a Safety Advisory to urge “closer and more detailed inspections [of rail track] 
where defects and flaws are suspected, and stronger training for rail inspection vehicle 
operators” (USDOT, 2015c).8 

                                                      
8  U.S. Department of Transportation, 2015c. Press Release, Federal Railroad Administration Announces Cause of 

Mount Carbon Derailment, Steps to Prevent Future Accidents. [https://www.fra.dot.gov/eLib/Details/L17122]. 
Posted October 9, 2015. 
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3.7.24 Letter L24 – Responses to Comments from Sue Kibbe 

L24-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L24-2 See Response D39-7. 

L24-3 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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3.7.25 Letter L25– Responses to Comments from 
Carol Warren 

L25-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
The commenter states the EIR is deficient in its analysis of emissions, dust, and volatile 
chemicals, but does not list specific concerns; therefore, no response is required. 
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3.7.26 Letter L26 – Responses to Comments from 
Jean Jackman 

L26-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged.  
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3.7.27 Letter L27 – Responses to Comments from 
Roger Straw 

L27-1 As noted in Response L8-5, the deadline for extension of compliance with PTC 
implementation was extended to December 31, 2018. According to a U.S. Government 
Accountability Office (GAO) report from September 2015, “PTC is a communications-
based system that links various components, namely locomotive computers, wayside 
units along the side of the track, and dispatch systems in centralized office locations. In 
order to implement PTC, railroads must design, produce, and install more than 20 major 
components such as data radios for locomotive communication, locomotive management 
computers, and back office servers” [pp. 4-5] (GAO, 2015).9 Therefore, the statement 
regarding UPRR locomotives does not directly contradict UPRR’s effort in installing 
other components of PTC along their rail lines. 

L27-2  Receipt of the referenced article is acknowledged.  

                                                      
9  U.S. Government Accountability Office, 2015. GAO-15-739, Report to Congressional Requesters, Positive Train 

Control, Additional Oversight Needed As Most Railroads Do Not Expect to Meet 2015 Implementation Deadline. 
September. 
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3.7.28 Letter L28 – Responses to Comments from 
Alan Jackman 

L28-1 The commenter refers to an article from the Washington Post regarding rail transport 
accidents. The commenter’s opposition to the Project is acknowledged. 
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3.7.29 Letter L29 – Responses to Comments from Paul Brady 

L29-1 The commenter’s interest in the transport of crude oil by rail is acknowledged. 
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3.7.30 Letter L30 – Responses to Comments from 
Rick Stierwalt 

L30-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L30-2 See Response B3-24 regarding liability for cleanup costs. 

L30-3 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L30-4 There is no guarantee that the proposed crude oil distribution facility at the Port of 
Vancouver will receive environmental clearance from the State of Washington or that 
crudes will be available to Valero if such a facility were constructed. In addition, the 
suggested alternative would merely shift the impacts related to the transport of crude oil 
by rail to other states. See also Response J8-4.  

L30-5 See Response B3-24 regarding liability for cleanup costs. 
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3.7.31 Letter L31 – Responses to Comments from 
Nick Despota 

L31-1 See Response A20-1, Response A20-14, and Response B3-41 regarding confidential 
information protected from disclosure in the EIR and the types of crudes that are now and 
would be processed if the Project is approved. Regarding the properties of crude oil that 
are relevant to an understanding of the potential environmental effects of transport by 
rail, see Table 5.1 of Revised DEIR Appendix F (p. 41). For the reasons explained in 
these responses to comments, Project approval would not change processing-related air 
emissions at the Refinery that are proposed as a result of the Project. See DEIR 
Appendix K. 
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3.7.32 Letter L32 – Responses to Comments from 
Jamie Boston 

L32-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 

L32-2 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L32-3 The commenter’s mention of opposition to the Project is acknowledged. 

L32-4 The commenter’s opposition to the Project is acknowledged. 
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3.7.33 Letter L33 – Responses to Comments from 
Rodger Shields 

L33-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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3.7.34 Letter L34 – Responses to Comments from  
Judith S. Sullivan 

L34-1 As noted on DEIR pp. 4.1-21 to 4.1-22, “Using a weighted-average composite distance 
for crude oil delivered to the Refinery from source countries of origin during the 
baseline period, Valero has estimated that the average maritime distance travelled from 
source to the Refinery was 7,305 miles.” 

L34-2 The marine vessel GHG emissions were estimated using the amount of diesel fuel 
burned. GHG dissipation rates are not relevant to those calculations. GHG emissions are 
a worldwide cumulative issue. Consequently, there is no difference in the effect of 
GHGs based on where they are emitted.  

L34-3 The commenter is correct that NOx emissions from locomotives would exceed the NOx 
significance thresholds in the uprail California air districts. The commenter is also 
correct that feasible mitigation is unavailable to reduce those emissions to a less than 
significant level. However, commenter is incorrect about ROG, PM10, and PM2.5. 
Emissions would not exceed the CEQA significance thresholds for these pollutants in 
any of the uprail air districts. For CO2, emission impacts were evaluated within 
California and compared to the BAAQMD’s mass emission threshold.  

L34-4 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L34-5 The Revised DEIR concludes that the Project would pose a significant hazard to the 
public or the environment through reasonably foreseeable upset and accident conditions 
involving the release of hazardous materials into the environment (Impact 4.7-2).See 
Response K2-14 for discussion of foam used in responding to crude oil fires as well as 
other techniques for fires specifically involving tanks or car/trailer loads. 

L34-6 The commenter’s statement regarding the consequences of a Project-related accident is 
acknowledged. 

L34-7 See Response L34-5. Regarding emergency access during a derailment, Mitigation 
Measure 4.11-4 would apply to the entire Park Road and Bayshore Road industrial 
areas. 

L34-8 The commenter states that significant information was not included in the Revised DEIR 
and such information is discussed in subsequent comments. 

L34-9 As noted in Response A4-13, it is reasonably certain that Project-related trains will 
access the Roseville Yard via one of the three routes described in the Revised DEIR; and 
not at all certain which among other California and North American freight railroad 
tracks shown in Revised DEIR Figure 1-1 (p.1-2) that UPRR would choose to transport 
Project-related crude from North American sources to Roseville and then onwards to the 
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Refinery. Accordingly, the EIR for this Project analyzes in more detail the geographic 
areas where there is greater certainty and in less detail those areas where information is 
not known and cannot be determined with reasonable inquiry. The scope of an EIR’s 
analysis is guided by standards of reasonableness and practicality. With this in mind, the 
City has determined that the level of detail provided in this EIR about potential effects to 
the various geographies that could be affected by the Project strikes the appropriate 
balance. Therefore, the schools shown in Revised DEIR Table 4.7-9 are appropriate to 
the level of analysis for the Project. 

L34-10 See Revised DEIR Appendix B for an updated methodology for assessment of health 
risk and PM2.5 concentrations at the Refinery, near locomotive tracks in Fairfield, and 
Revised DEIR Appendix C for a Project-specific health risk assessment between the 
Roseville Yard and the State border. For a qualitative assessment of cumulative 
contribution of health impacts near rail lines in Auburn, Chico, Marysville, Redding, 
and Truckee, see Revised DEIR Appendix D. 

L34-11 As noted on Revised DEIR p. 2-119, the intent of this criterion per CEQA Statute 
Section 21151.4 is to ensure that construction or alteration of a facility within 1/4 mile 
of a school is disclosed and potential impacts from hazardous emissions or the handling 
of hazardous or acutely hazardous materials. The effects on people, including school 
children, during an upset or accident condition is addressed in Impact 4.7-2 of the 
Revised DEIR. 

L34-12 See Response L34-5. 

L34-13 The National Environmental Policy Act is a federal law that considers potential impacts 
on the quality of the human environment. To clarify, the City has prepared an 
environmental impact report (EIR) consistent with its obligations under state law, 
specifically the California Environmental Quality Act, which requires that state and 
local agencies evaluate potential effects on the physical environment. As indicated by 
Revised DEIR Impact 4.7-6 on pp. 2-113 et seq., the Project would result in significant 
and unavoidable impacts to cultural resources during an accident. 

L34-14 As indicated by Impacts 4.7-3 and 4.7-4 on RDEIR pp. 2-106 et seq., the Project would 
result in a less than significant impact at the Refinery’s unloading facility. 

L34-15 The risk analysis presented in Attachment 1 of Revised Draft EIR Appendix F estimated 
the derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of this attachment. The 
methodology can be used to estimate the probability of a derailment on any given 
segment of a rail line (p. 4 of Attachment 1). Disagreement with the EIR’s methodology 
or conclusions does not establish that the analysis is deficient. See Response A10-9 
regarding the time period of data used in Appendix F. Regarding LSHS data, the most 
recent report available from the CPUC covers the 2013 calendar year. 
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L34-16 See Response L34-15. 

L34-17 See Response A20-1. 

L34-18 This EIR satisfies CEQA’s requirements for the analysis of alternatives. An EIR must 
describe a reasonable range of potentially feasible alternatives that is sufficient to permit 
informed decision-making and public participation (CEQA Guidelines §15126.6). An 
EIR should focus on alternatives that eliminate or reduce potential significant impacts 
and that could attain most of the basic project objectives, and must consider a “no 
project” alternative. The discussion of alternatives may be limited to those that are 
potentially feasible. Although Bakken crude has been delivered to the Refinery by 
barge, the Project would allow the acquisition of Bakken crude in larger quantities and 
crude oil from various other sources in North America that may not be obtainable by 
marine shipment. 

L34-19 The commenter’s opinions regarding the Project are acknowledged. 
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3.7.35 Letter L35– Responses to Comments from Greg Imazu 

L35-1 The commenter’s support for the review process regarding the Project is acknowledged. 
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3.7.36 Letter L36 – Responses to Comments from  
Regina and John Hamel 

L36-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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3.7.37 Letter L37 – Responses to Comments from  
Joseph M. Martino 

L37-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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It should be the public who decides if the benefits of refining the crude are worth the daily risks 
they are being forced to accept.  Instead, if the Valero proposal is accepted, the public bears the 
substantial risks without even the assurance of insurance coverage in the event of a disaster. 
Clearly, the RDEIR proposes that two industries – Valero and UPRR -  be able to pursue their 
project with few safeguards in place for the protection of the public, including its health and its 
lands.

Furthermore, while there are possible helpful mitigations, no offers of mitigation are included 
because the federal preemption of the railroads frees them from any regulations or responsibility.   
While the refineries claim confidentiality to avoid revealing what crude they are moving, and the 
railroads claim federal preemption to avoid all responsibility for mitigations, we the people and 
our lands must accept daily, life-threatening risks and share none of the financial gain.  By any 
standards, this is unacceptable. 

Section 2.5.1.  On routes from the CA border to Roseville 

The document indicates the three northern routes to transport the crude from North America to 
the hub in Roseville.  To evaluate them properly, we need is to know what kinds of terrain each 
passes through.   Such essential information is missing from the RDEIR.  I offer a few details 
about each route below, but a thorough description of each route and the dangers each poses 
should be provided in the RDEIR in order to evaluate each route thoroughly.

In 2014, the Interagency Rail Safety Working Group under the Governor’s Office oversaw the 
creation of a detailed interactive map of “CA Crude by Rail Areas of Concern” you can explore 
here: 
http://sd27.senate.ca.gov/sites/sd27.senate.ca.gov/files/Oil%20By%20Rail%20Safety%20in%20
California.pdf

The cover photo shows an oil train on the trestle tracks over the Sacramento River!  The map on 
the last page includes the rail system with high risk sections in red, the sparse placement of 
Hazmat teams (Types 1 & 2, 3, and non-certified Hazmat), earthquake faults, etc.   (On the map, 
zoom in for increasing detail such as purple fault lines.  Use the hand to navigate around the 
map.  Be patient as layers come up slowly.)  All rail routes are carefully coded to indicate high 
risk segments.    All three of the routes named from the north contain significant stretches of rail 
marked as “high risk.”   Furthermore, all three involve remote, mountainous, often winding 
sections of track.   

The route from Oregon running south (297 miles) includes the treacherous section outside 
Dunsmuir where a train derailed spilling 19,000 gallons of herbicide that killed everything in the 
Upper Sacramento River for 38 miles in 1991.  It took years to recover, and some say 
amphibians never did. 
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The “Nevada to Roseville” route (229 miles) being used presently for the twice-a-week oil trains 
headed to Kinder-Morgan follows the Feather River Canyon along a narrow canyon with high 
trestle bridges and steep canyon walls where 11 cars of corn spilled down to the river below on 
Nov. 14, 2014, causing much fearful speculation about what would have happened to our water 
supply had it been an oil train.   

The third route over Donner Summit (119 miles) is well known for its treacherous route at high 
altitudes over the snowy mountains where storms can come up suddenly.  

None of the three routes is easy or safe for 100 tank cars pulled by four locomotives and two 
buffer cars per train.   The terrain is rough and remote in many sections.  On winding, 
mountainous tracks, once one car derails, others are likely to follow. 

The Office of Spill Prevention and Response (OSPR) has placed 14 hazmat teams strategically 
(including Type 1&2, 3, and uncertified teams in italics at the following locations: Redding, 
above Willows, Willows, Oroville, Marysville, Yuba City, east of Marysville/Yuba City, just 
inside CA border with Nevada on Feather River Canyon route, Roseville, 2 in Sacramento, W. 
Sacramento, Davis, and Fairfield), but obviously the chances of a spill or derailment happening 
at a team location along the miles of track are slim.  If the recent years of oil train accidents are 
any indication, the derailed tank cars are likely to explode and catch fire, and in steep 
mountainous areas the chances of a hazmat team being able to even reach the site quickly are 
slim.   

Tar sands dilbit must be captured immediately or it sinks with its heavy metals.  The 2010 tar 
sands spill into the Kalamazoo River is still not restored!  The 3 routes to Roseville follow rivers 
critical to the fresh water supplies for population centers and agriculture, and a spill would be 
devastating.  Worse yet, in years of drought the trees and vegetation are dry and flammable 
themselves if a derailment starts a fire, as if often the case.  We simply cannot afford the risk of 
dangerous trains moving at fast speeds (UPRR plans to go 50 mph) through equally dangerous 
terrain. 

Note:  Most of the previous oil train accidents happened on flat terrain, not the challenging 
landscape of these three routes!  It is entirely possible the incidence of accidents will increase in 
the CA terrain. 

It is also of concern that the RDEIR indicates there are 27 criteria that UPRR will use to
determine which route they select for a given train.  None of those criteria are listed for public 
review, but the state (its first responders, OSPR, its Cal Trans workers who know a lot about 
mountain conditions , etc.) are not involved in the decision-making.  The public is left to worry 
that moving the trains as fast as possible might well be the main criteria rather than taking into 
account the climate or weather conditions or which route is least treacherous for highly 
flammable speeding oil trains.  Or perhaps which route risks the fewest lives or crosses the least 
fresh water sources.  It’s high time the railroads learned to cooperate with knowledgeable 
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agencies within the states where they operate instead of claiming federal preemption, especially 
when safety is involved.  The route in use so far for twice-a-week deliveries of tar sands to 
Kinder-Morgan is the Feather River Canyon route that crisscrosses the important river multiple 
times in the high, narrow canyon. 

Recently, we have all seen that the railroad claim to “Federal Preemption” really means railroads 
get their own way.  A point in case would be the federal law that positive train control be 
installed by 2015.  After years of time to complete the implementation that will dramatically 
improve safety and save lives, the railroads are demanding an extension, as they have still not
installed PTC.  Can we believe the RDEIR when it states that UPRR has mostly installed PTC in 
CA, when we know from common news sources that nationwide that is not the case? We need 
solid proof in numbers to believe the claim.  

Similarly, railroads have known for decades that the DOT111 tank cars are unsafe for most 
cargo, yet they have kept them in use.  The public has little reason to trust that the railroads have 
public safety at heart. 

Note: Referencing DEIR 2.12 The OSPR interactive map marks earthquake faults throughout 
the state.  The surprise 4.1 Napa quake in 2014 alerted us to previously unsuspected quake areas.  
The map shows fault lines along the UPRR lines from Fairfield to Benicia, so the two daily trains 
would be traveling regularly over seismically active ground.  There are other parts of the three 
routes with earthquake faults overlapping the tracks as well.  Who knows when another 
earthquake might strike and of what magnitude.  Do we want the additional risk of oil trains in 
the picture? 

Part 2.6 DEIR Section 4.1 is entirely inadequate. 

The additional 100-car daily trains will contribute significantly to air pollution which our air 
quality management districts are striving to reduce to meet state standards.  The RDEIR is 
truthful in admitting the trains passing through the various counties from the CA border to 
Roseville and on to Benicia will impact nearly all of them with “significant and unavoidable” air
quality emissions increases, specifically Nitrous Oxide.  However, table 4.1-16 is incomplete.  It 
compares only the train option from North American sources through CA to Benicia against
marine sources from Alaska, South America, and the Middle East.  By this comparison, the train 
route reduces total emissions because of the huge distance the marine tankers must travel, even 
though marine tankers are more efficient mile by mile. 

What is missing is the new Port of Vancouver USA rail entrance in Washington State.  Valero 
can receive crude directly from Vancouver in marine shipments, which would be far less 
emissions than emissions from rail delivery through California!   Arguably, Valero should return 
to marine deliveries and drop the idea of oil trains traveling over treacherous routes in Northern 
or southern CA. 
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The analysis is discouraging in terms of mitigations.  The analysis carefully establishes that 
mitigations could include requiring the ultra low-emitting locomotives  (the new Tier 4 interstate 
line haul locomotives) which would truly reduce emissions  or compensation which could in turn 
be used to fund emission reduction of diesel vehicles by purchasing natural gas vehicles, such as 
the $650,000 award made to the Sacramento Metropolitan Air Quality Management District just 
this week which will be used to replace three diesel-powered refuse trucks with natural gas-
fueled vehicles, and to replace up to six non-road diesel-powered agricultural tractors with 
cleaner models.  If we must endure more emissions, we could at least use the mitigations!  But 
once again, federal preemption frees UPRR from any requirement to offer mitigations of either 
type.  Mitigations are labeled “infeasible.”

Once again, the process we are being forced to accept clearly favors industry profits over the 
people’s health and welfare. Preemption has the effect of cutting off any discussion and options, 
leaving the public exposed to risks and impacts but with no recourse to much-needed mitigations 
to offset the additional air pollution.  Yet mitigations were established to protect the public from 
just such projects as the Valero crude-by-rail proposal.  How can railroads continue to get away 
with claims of federal preemption at the expense of the public good?  Why would the Benicia 
Planning Commission or City Council approve a plan that submits Benicia and all uprail 
communities and lands to dangers and increased air pollution that could be mitigated but isn’t 
offset? 

2.7, 2.7.1, and 2.7.2  Biological Resources Impacts 

While the RDEIR recognizes that the project could have a substantial adverse effect on 
candidate, sensitive, or special –status wildlife species or migratory birds, including injury or 
mortality to protected wildlife and migratory bird species resulting from collisions with trains 
along the North American freight rail lines as a result of increased frequency (high traffic 
volumes) of railcars, the railroad federal preemption once again makes any mitigation such as 
slowing near wetlands  or near critical zones or areas “infeasible.”  In every case, federal 
preemption allows railroads to ignore public needs or concerns and avoid responsibilities for 
their impact on public lands.  This “free pass” granted to the railroads needs revision to favor our 
biological resources over industry.  It is our duty to protect the biodiversity around us.  It’s time 
for the railroads to lose their clout and for our federal government to regulate them tightly so 
they no longer take advantage of public concerns.  Until then, the Benicia Planning Commission 
and City Council owe it to the public to deny the Valero Project request. 

2.11  Greenhouse Gas Emissions 

California is working hard to reduce its greenhouse gas emissions in many arenas, and the Valero 
project takes us in the opposite direction.  Worse, it offers no mitigations to offset the severity of 
the increase in emissions that will contribute to global warming which is the greatest threat 
civilization has ever faced.  Once again, federal preemption allows UPRR to operate without the 
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payment of carbon emission offset fees other polluting industries must pay. That industry should 
profit over protection of the public and the health of the planet is inexcusable.   Federal 
preemption was granted to the railroads, but it needs to be reevaluated in light of the public good.  

There is another critical factor in section 2.11.  The RDEIR neglects to mention the new Port 
of Vancouver USA rail entrance in Washington State.  Right now, Valero can receive the same 
crude directly from Vancouver in marine shipments, which would be far less emissions than the 
carbon footprint from rail delivery through California!   

The RDEIR assumes all marine deliveries come from Alaska (2,000 miles), South America 
(4,000 miles),  and the Middle East (8,500 miles), thus they have high carbon footprints due to 
the huge distance they must transport the crude oil.  Vancouver Washington is only 644 miles 
from the Bay Area.  In the RDEIR, they calculated the baseline emissions using the project 
locomotive distance at 1,500 miles.    Since Vancouver is less than half that distance, and marine 
travel emits less than rail travel, it follows that marine delivery from Vancouver would be at least 
half the greenhouse gas emission the project proposes in the RDEIR.  Why is this option not 
explored in the DEIR?  Other North American or Canadian ports may open as well.    Arguably, 
Valero should return to marine deliveries and drop the idea of oil trains over treacherous routes 
in Northern or Southern CA. 

A final point on greenhouse gas emissions. Before importing crude oil at all, we must ask the 
question whether we need to refine as much crude oil as in the past.  In California in particular 
and in the US overall, oil consumption has been dropping since 2005, although it rose a little in 
2014, perhaps due to the decline in gasoline price. Californians consumed 14.5 billion gallons 
of gas in 2012, but 14.57 billion gallons of gasoline in the fiscal year ending June 30, 2014 
(both figures from the San Diego Tribune include aviation fuel). With programs under AB 32, 
CA is deliberately converting to more efficient and electric cars, improving transit, promoting 
carpooling, and creating bike and walk-friendly cities to decrease the use of individual car 
driving.  It’s working!  

As our usage declines, so should the amount of extreme crude we refine, thus sparing the 
environmental damage at the point of extraction as well as the carbon emissions caused by 
transportation and refining!  We’re moving away from a fossil fuel economy and that should be
reflected by downsizing the amount of crude processed at our refineries.  The crude is best left in 
the ground so that precious resource can be used sparingly into the future even as we transition to 
clean, renewable energy.  It is unethical to extract extreme crude and refine it for sale to foreign 
markets as fast as we can; the process exacerbates global warming for the sake of industry profits 
and undercuts the conservation efforts we are making to combat climate change. 

2.12  Hazards and Hazardous Materials 

The content of tables 4.7-1 and 4.7-2 is enough to make anyone vote against allowing oil trains 
to travel through California or any other state.  The possibilities for human error, equipment 
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failure, system or procedural failure, or external events are all too plausible, especially for the 
Valero project of a daily train of 100 cars on the tracks 365 days a year.  Added to that is the 
sobering real data for train accidents in the nation and in California, grim data that does not yet 
even include data regarding 100-car trains of ethanol or crude oil, as very few such trains are 
coming into California yet. Presently, only 1-2 oil trains a week travel the Feather Canyon route 
through Roseville to the Kinder-Morgan terminal in Richmond, sometimes with fewer than 100 
cars, making far less impact than the proposed seven 100-car trains a week for the Valero 
project.   

It is easy to imagine that accidents may well increase as these long trains of heavy tank cars 
hauling highly flammable loads may experience more accidents, particularly since the three 
proposed routes into California each involve high hazard sections of track, as identified on table 
4.7-3.  This table mirrors the interactive map linked above (See 2.5.1)  Altogether, 168.7 miles of 
track are considered “high risk” on the chosen routes for oil trains headed to Roseville!  17% of 
all derailments have occurred on these stretches of track in the past, highlighting the danger of 
bringing such excessively heavy and long trains on those same tracks.   

The existence of risk management programs and federal regulations is small comfort.  Most of 
the promises on Table 4.7-4 offer too little, too late.   

For example: 

a) The recent more stringent regulations on tank car design do not take effect until 2020, and 
already some accidents involving those very designs (i.e. Lynchburg, Ap. 30, 2014) indicate the 
new designs are still prone to rupture.   

b) The speed limits of 50 mph are not slow enough to avoid serious accidents.   

c) The efforts of Congressman John Garamendi to have the Bakken crude “conditioned” (some 
of the gases removed)  before the crude is shipped by rail, thus considerably reducing its high 
flammability, have been resisted.   

d) The public is not informed of the 27 safety and security factors that supposedly will contribute 
to the selection of a safe route, and thus we cannot tell how that critical decision is made.  We do 
know that local experts on the terrain and climate (Cal-trans workers, hazmat team members, 
OSPR consultants, etc.) are not involved in decision-making. 

e)  Railroads are not responsible to notify anyone of their plans to transport hazardous materials. 
Instead, State and/or regional centers and officials must contact the railroad to receive 
notification of hazardous materials moving through their jurisdictions!  If they forget or don’t 
suspect such materials are coming, the railroads will not contact them!  This is a completely 
backwards policy!  Many towns have been taken by surprise to discover oil trains moving 
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through their communities because of this lack of notification.  Ignorance of dangerous oil trains 
coming through communities could prove deadly. 

f) Trains are not required to have life-saving, electronically controlled pneumatic braking 
systems until Jan. 2021! 

2.12.3 DEIR Section 4.7.3 raises a number of Significant Criteria based on CEQA Guidelines.  
The list is examined item by item, and many admittedly may cause “significant and unavoidable 
risks.”  It only takes one accident or spill to harm the environment or emit hazardous emissions,
or expose people or structures to a significant risk of loss, injury or death involving wildland 
fires.

The number of secondary effects that are “significant and unavoidable” makes it impossible to
consider recommending the project as it stands.   There is too much to lose and, for uprail 
communities especially, nothing to gain.  Even for Benicia, the potential dangers, the many 
disturbing unknowns and lack of control over the project (i.e. all the preemptions and 
confidential information, withheld information, etc.,) make the project unacceptable. 

Conclusion:   

Considering the Alternatives to the Project, despite the RDEIR’s conclusions, the “No Project 
Alternative” is the superior choice based on all the evidence stated in the letter above.  The 
project is too dangerous in many regards, and even one or two accidents or spills is more than we 
can afford to risk. 

Thank you for accepting these comments to the RDEIR public review. 

Lynne Nittler 
2441 Bucklebury Road, Davis, CA 95616 

I have invited friends and neighbors to sign onto this letter with names and addresses listed 
below.  There are 52 names collected in just 24 hours. 

First name Last name City Zip
Karen Newton Davis 95616
 Guy  Turner  Davis, CA 95616  
 Akemi  Turner  Davis, CA  95616 
 Sandra Duggan Vacaville 95688
Chris Brown Sacramento 95817
Brent Posey Davis 95616
Jean Jackman Davis 95616
George Farmer Davis 95616
 Saskia  Mills  Davis  95618 
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Jewel Payne Davis 95616
DaleB.. Haack Davis 95618

Deanna E. Haack Davis 95618
Nancy LeRoy Davis 95616
Dale M. Heckman Davis 95616
Michael  Gass Davis 95616
Carol Gass Davis 95616
 Verena  Borton  Davis        95616 
 Ray  Borton  Davis, CA  95616 
  Hannah           Stein   Davis   95616 
  Sherman   Stein   Davis   95616 
  Sonja   Brodt   Davis   95616 
Don Shug Davis 95616
Jean  Miller Davis 95618
Eric Miller Davis 95618
Rita  Schupp Davis 95618
Nancy Price Davis 95616
Don C. Price Davis 95616
Patrick  Ji Davis 95616
Quan Zeng Davis 95616
Robin   Durston   Sacramento  95824 
Jim  Neu Eugene St. 97404
Elizabeth Lasensky Davis 95618
Claire Daughtry
 

Daughtry Davis 95616

Charles G. Yannacone Davis 95616
Lourdes T.  Sadanaga Davis 9616
Yeganeh H.  Farzin UC Davis 95616
Petr  Janata Davis 95616
Sharon  Knox Davis 95616
Pam   Rhodes   Davis   95616 
Julia  
 

Menard-
Warwick

Davis 95615

Barbara 
 

Haff Davis 95616

Marta  Beres Davis 95616
Laurie  Litman Sacramento 95816
Ryan  Heater Sacramento 95816
Jaime  Gonzalez Sacramento 95828
Ron  Clement Davis 95616
Carla Visha Davis 95616
Nick Buxton Davis 95616
Marilyn Schiffman Davis 95616
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Clifford Manous Sacramento 95818
Heidi Bekebrede Davis 95616
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.38 Letter L38 – Responses to Comments from Lynn Nittler 

L38-1 The commenter’s opinions regarding the Project are acknowledged. 

L38-2 The risk analysis presented in Attachment 1 of Revised Draft EIR Appendix F estimated 
the derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of this attachment. The 
methodology can be used to estimate the probability of a derailment on any given 
segment of a rail line (p. 4 of Attachment 1).  

L38-3 The 27 factors used by the Rail Corridor Risk Management System (RCRMS) noted on 
RDEIR p. 2-91 is referenced in Table 4.7-4 on p. 2-80. These are available at 49 CFR 
§ 172, Appendix D. [http://www.gpo.gov/fdsys/pkg/CFR-2011-title49-vol2/pdf/CFR-
2011-title49-vol2-part172-appD.pdf]. 

L38-4 See Response L27-1. 

L38-5 See Response D59-1 for a detailed discussion of the potential for earthquake-induced 
damage (including rail lines becoming severed directly by fault rupture and rail lines 
becoming displaced or buried by landslides, rock falls, liquefaction and embankment 
settlement) to railroad system infrastructure in any seismically active area along any of 
the routes identified for potential use. 

L38-6 There is no guarantee that the proposed crude oil distribution facility at the Port of 
Vancouver will receive environmental clearance from the State of Washington or that 
crudes will be available to Valero if such a facility were constructed. In addition, the 
suggested alternative would merely shift the impacts related to the transport of crude oil 
by rail to other states. See also Response J8-4. 

L38-7 The commenter’s opinions regarding the Project are acknowledged. 

L38-8 The commenter’s opinions regarding the Project are acknowledged. 

L38-9 The commenter’s opinions regarding the Project are acknowledged. 

L38-10 See Response L38-6. Although Bakken crude has been delivered to the Refinery by 
barge, the Project would allow the acquisition of crude oil from various other sources in 
North America that may not be obtainable by marine shipment. See Response L34-18.  

L38-11 The commenter expresses concern with the use of crude oil. This comment does not 
address any specific concern or issue related to the adequacy of the DEIR. The comment 
is acknowledged. 

L38-12 The commenter’s opinions regarding the Project are acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

L38-13 The commenter’s support for the No Project Alternative is acknowledged. 

L38-14 The receipt of the report entitled “Objective Evaluation of Risk Reduction from Tank 
Car Design and Operations Improvements-Extended Study” is acknowledged. 

3.7-145



Comment Letter L39

L39-1

3.7-146



3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.39 Letter L39 – Responses to Comments from Rich Harley 

L39-1 The commenter’s concern regarding crude oil is acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.40 Letter L40 – Responses to Comments from 
Myra Nissen 

L40-1 See Response A10-4. 

L40-2 The commenter’s questions regarding effects of a 2004 pipeline spill in the Suisun Marsh 
are beyond the scope of the EIR. The commenter expresses concern with effects of the 
Project on property values. This comment does not address any specific concern or issue 
related to the adequacy of the DEIR. The comment is acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.41 Letter L41 – Responses to Comments from 
Dennett Hutchcroft and Cynthia Pauley 

L41-1 The commenter’s concerns regarding the transport of crude oil by rail are acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.42 Letter L42 – Responses to Comments from 
Roger Straw 

L42-1 The City supplemented the DEIR’s environmental analysis to consider the potential effects 
of the Project regardless of whether they could occur within the Refinery boundary, 
between the Refinery and the Roseville Yard, between the Roseville Yard and the State 
border, via a southern route within California, or beyond the State line to the Project-related 
crude oil’s point of origin. See Response J5-8. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.43 Letter L43 – Responses to Comments from 
Marta Beres 

L43-1 The commenter’s opinion is acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.44 Letter L44 – Responses to Comments from 
Michael Monasky 

L44-1 The analysis determined that the impact regarding an upset or accident of a Project-
related train would be significant and unavoidable. The exact amount of energy released 
during an explosion would be dependent on a number of factors, including the number of 
tank cars affected. 50-car trains would transport Project-related crude oil to the Refinery 
from Roseville; however, the analysis also assumed that up to 100-car trains could 
transport Project-related crude from the point of origin to Roseville. 

L44-2 The Revised DEIR considered effects uprail of Roseville to the crude oil points of origin. 
Communities along the three possible uprail routes from Roseville were notified of the 
availability of the Revised DEIR via press releases to newspapers along the rail route 
from Benicia to Roseville and the surrounding area. In addition, the Notice of Preparation 
(NOP) was sent to government agencies along possible Project rail routes throughout 
California. Recipients included 95 State and federal agencies, 201 county and city 
governments, and 96 school districts. 

L44-3 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L44-4 See DEIR Section 3.7, Federal Preemption of Railroad Regulation (p. 3-26 et seq.) and 
DEIR Appendix L. See also Revised DEIR Section 2.6.2 (p. 2-27 et seq.), regarding 
potential uprail impacts and mitigation measures, Revised DEIR Appendix G, and UPRR 
Comments B4-3 and B4-4. 

L44-5 See Response A4-2. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.45 Letter L45 – Responses to Comments from 
Kathy Kerridge 

L45-1 As noted in Response A4-13, it is reasonably certain that Project-related trains will access 
the Roseville Yard via one of the three routes described in the Revised DEIR; and not at 
all certain which among other California and North American freight railroad tracks 
shown in Revised DEIR Figure 1-1 (p.1-2) that UPRR would choose to transport Project-
related crude from North American sources to Roseville and then onwards to the 
Refinery. Accordingly, the EIR for this Project analyzes in more detail the geographic 
areas where there is greater certainty and in less detail those areas where information is 
not known and cannot be determined with reasonable inquiry. The scope of an EIR’s 
analysis is guided by standards of reasonableness and practicality. With this in mind, the 
City has determined that the level of detail provided in this EIR about potential effects to 
the various geographies that could be affected by the Project strikes the appropriate 
balance. Therefore, the schools shown in Revised DEIR Table 4.7-9 are appropriate to 
the level of analysis for the Project. 

L45-2 As noted on Revised DEIR p. 2-119, the intent of this criterion per CEQA Statute 
Section 21151.4 is to ensure that construction or alteration of a facility within 1/4 mile of 
a school is disclosed and potential impacts from hazardous emissions or the handling of 
hazardous or acutely hazardous materials. The effects on people, including school 
children, during an upset or accident condition is addressed in Impact 4.7-2 of the 
Revised DEIR. 

L45-3 Revised DEIR Section 2.12 (p. 2-62 et seq.) evaluates the potential significance of 
impacts resulting from fire and explosion. See Revised DEIR Section 2.12.6 (p. 2-89 et 
seq.), discussing potential effects of Project-related transport of crude by rail from the 
Refinery to the State border and beyond, and Revised DEIR Section 2.12.7 (p. 2-124), 
which summarizes Hazards and Hazardous Materials impacts for the Project as a whole. 
See also Revised DEIR Appendix F. Based on this analysis, the EIR is clear that the 
“transportation of crude by rail would have a significant and unavoidable impact if train 
cars derailed and an associated rupture, leak, spill, explosion, or fire resulted in 
substantial adverse effects to people or structures (including the risk of loss, injury, or 
death).”  

L45-4 As explained on p. 41 of Revised DEIR Appendix F, the spill modeling used a multi-
component crude with properties based upon a Bakken type crude. Specific properties of 
this crude used for the consequence modeling are listed in Table 5.1 (Revised DEIR 
Appendix F, p. 41). See also Response A9-3. The risk analysis presented in Attachment 1 
of Revised Draft EIR Appendix F estimated the derailment rate based on track class, 
method of operation, and traffic density. Further explanation of this methodology is 
presented in Appendix A.1 of this attachment. The methodology can be used to estimate 
the probability of a derailment on any given segment of a rail line (Attachment 1, p. 4). 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.46 Letter L46 – Responses to Comments from  
Larry J. Miller 

L46-1 The commenter refers to an article from the Washington Post regarding Positive Train 
Control (PTC). The commenter’s opposition to the Project is acknowledged. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.47 Letter L47 – Responses to Comments from Fred Millar 

L47-1 The risk analysis presented in Attachment 1 of Revised Draft EIR Appendix F estimated 
the derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of this attachment. The 
methodology can be used to estimate the probability of a derailment on any given 
segment of a rail line (p. 4 of Attachment 1).  

L47-2 See Response L47-1. 

L47-3 The EIR’s consequence modeling and analysis evaluated a multi-component crude with 
properties based on a Bakken type crude, which has comparatively lighter properties and 
higher volatility than other types. As a result, the modeling and resulting risk and 
consequences analyses are very conservative for the types of crudes that would be 
delivered to the Refinery. See Revised DEIR Appendix F, pp. 39-41, for more 
information about the crude properties relied upon in the analysis, including gravity, flash 
point, vapor pressure, light ends, burn rate, flame temperature, and flame emissive power. 

L47-4 See Response L47-1. 

L47-5 See Response L47-1. 

L47-6 See Response J10-44. 
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3. Responses to Comments on the Revised DEIR 

3.7 Response to Individuals Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.7.48 Letter L48 – Responses to Comments from 
James Egan 

L48-1 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L48-2 See Response L27-1. 

L48-3 See Response B14-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the scheduling of arrivals and departures of Project trains 
to and from the Refinery. See Response C-21 regarding the basis for baseline conditions 
for the DEIR analysis. See Response C1-23 regarding the basis for the lower traffic delay 
during Project train crossings than under baseline conditions. See Response B14-112 
regarding impacts if Project trains would cross Park Road during the AM or PM peak 
traffic hours. 

L48-4 Project construction and (operational) crude oil unloading from railcars at the Refinery 
would occur more than 2,000 feet from any sensitive receptors. Consequently, 
construction emissions and emissions at the Refinery from Project components were not 
evaluated for their health risks, based on guidance issued by BAAQMD. However, 
health risks from locomotive emissions along the rail lines were evaluated for sensitive 
receptors within 1,000 feet of the rail lines. The results of that analysis are described in 
the DEIR and updated in the Revised DEIR. 

L48-5 Impact 4.11-1 of the DEIR finds that the Project would not result in significant traffic 
delays at rail crossings. Consequently, the Project would have only negligible effects on 
air emissions associated with motor vehicle idling.  

L48-6 The air quality analysis finds that the Project would have less than significant criteria 
pollutant impacts within the San Francisco Bay Area Air Basin. This information is 
included in the DEIR Impact 4.1-1b discussion and in Table 4.1-5 of that impact 
discussion. As shown in Table 4.1-5, the Project would decrease annual emissions of 
ROG, NOx, CO, SOx, PM10, and PM2.5.  

L48-7 Although the Project would not generate GHG emissions that exceed BAAQMD’s 
threshold, it would not reduce GHG emissions and therefore would conflict with 
EO S-3-05. However, the Project does not directly conflict with any of the policies or 
strategies in the City’s CAP.  

L48-8 Economic considerations of the Project, including potential tax payments to the City, are 
not an issue under purview of CEQA. 

L48-9 See Responses A5-1 and A5-3 regarding Caltrans’ concerns about potential rail 
transport-related impacts on I-680 and the I-680/Bayshore Road interchange, and 
constructing an at-grade rail separation at Bayshore Road. 
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3.7 Response to Individuals Comments on the Revised DEIR 
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L48-10 See Revised DEIR Section 2.6.2 (p. 2-27 et seq.), regarding potential uprail impacts and 
mitigation measures, Revised DEIR Appendix G, and UPRR Comments B4-3 and B4-4. 
As explained in Revised DEIR Section 2.6.2 (p. 2-39), “If the lead agency determines that 
a mitigation measure cannot be legally imposed, the measure need not be proposed or 
analyzed. Instead, the EIR may simply reference that fact and briefly explain the reasons 
underlying the lead agency's determination.” (14 Cal. Code Regs. §15126.4(a)(5)). CEQA 
Guidelines Section 15364 defines “feasible” as “capable of being accomplished in a 
successful manner within a reasonable period of time, taking into account several factors, 
including legal, social, and policy ones. Mitigation measures that are beyond a lead 
agency’s powers to impose or enforce are legally infeasible. Kenneth Mebane Ranches v. 
Superior Court (1992) 10 Cal.App.4th 276. The City cannot regulate UPRR’s rail 
operations either directly, by dictating routing or choice of locomotives, or indirectly, by 
requiring Valero to pay a mitigation fee or purchase emissions offsets. Any such attempt 
would be preempted by federal law, which proscribes any mitigation measure that would 
have the effect of managing or governing rail operations. For these reasons, any mitigation 
measure requiring compensation to offset Project-related locomotive emissions in specific 
air districts is infeasible. 

L48-11 Economic considerations of the Project are not an issue under purview of CEQA. 

L48-12 The commenter’s opposition to the Project is acknowledged. 
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3.7.49 Letter L49 – Responses to Comments from 
Charles Davidson 

L49-1 See Response B9-8. 

L49-2 See Response B8-37. 

L49-3 Revised DEIR Impact 4.7-6 concludes that train derailments and unloading accidents that 
lead to hazardous materials spills, fires, and explosions could result in substantial adverse 
secondary effects, including to water supply, and that this impact would be significant 
and unavoidable. 

L49-4 See Response C1-3. 

L49-5 Although federal regulations do not currently require stabilization, the North Dakota 
Industrial Commission approved Order No. 25417 on December 9, 2014. This order 
“requires all oil producers in North Dakota install and utilize oil-conditioning equipment 
to significantly reduce the vapor pressure of all Bakken crude oil beginning April 1, 
2015” (NDIC, 2015).10 

L49-6 The commenter’s opposition to the Project is acknowledged. 

                                                      
10  North Dakota Industrial Commission. Oil Conditioning FAQ. [https://www.dmr.nd.gov/oilgas/Conditioning 

FAQ040215.pdf].  
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3.7.50 Letter L50 – Responses to Comments from 
Lisa Reinertson 

L50-1 The commenter’s opposition to the Project is acknowledged. 

L50-2 The commenter’s concurrence with comments submitted by the Natural Resources 
Defense Council, Sierra Club, Communities for a Better Environment, San Francisco 
Baykeeper, Center for Biological Diversity, and Benicians for a Safe and Healthy 
Community is acknowledged. 
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3.7.51 Letter L51 – Responses to Comments from 
Jack Ruszel 

L51-1 See Response B8-114 regarding the fact that siding of tank cars (switching operations) 
that affect the Park Road crossing (and lengthens crossing times for trains shorter than 
Project trains) would not occur for Project trains. See Response D82-4 regarding how the 
number of train crossings per day under Project conditions generally would fall within the 
range of crossings per day under existing conditions. In addition, the proposed crossing 
duration of each proposed Project train trip would be shorter than the longer train 
crossings that already occur today without the proposed Project. 

L51-2 Economic considerations of the Project are not an issue under purview of CEQA. 

L51-3 See Response D82-3 regarding emergency vehicle access for more than the Park Road 
crossing. 

L51-4 The City of Benicia does not have authority over the existing train and rail infrastructure; 
any related enhancement of or limitation on potential growth in the Industrial Park is 
beyond the scope of this CEQA review 

L51-5 See Response K2-14 regarding crude oil fire suppression techniques  

L51-6 The DEIR traffic analysis assesses the potential impact on traffic flow at rail crossings 
(and by extension, on access) from an 8.3-minute delay. See Response D82-4 regarding 
Project impacts at the Park Road crossing. Project impacts at the three cited driveways, 
which accommodate fewer vehicles than Park Road, would be proportionately less than 
at Park Road (i.e., fewer people would experience delay at the driveways than at Park 
Road). See also Response D82-3 regarding emergency vehicle access for more than the 
Park Road crossing. 

L51-7 See Response D82-5 regarding the low probability of an emergency incident occurring at 
the same time as a Project train crossing, and the unlikelihood that the Project would 
cause the average emergency vehicle response time to increase to over 7 minutes for the 
Park Road and Bayshore Road industrial areas. 

L51-8 See Response B8-114 regarding the fact that siding of tank cars (switching operations) 
that affect the Park Road crossing (and lengthens crossing times for trains shorter than 
Project trains) would not occur for Project trains. 

L51-9 As explained in DEIR Section 4.1.2.3, the BAAQMD conducted a study in which it 
installed a temporary portable air monitoring station west of the Refinery near East 
Second Street and collected 18 months of data. Criteria pollutant concentrations (ozone, 
NOx, SO2, CO PM10, and PM2.5) correlated closely with the results from the 
monitoring stations in Vallejo and Concord. No additional monitoring is proposed as part 
of the Project. Consequently, changes in air monitoring are not evaluated in the DEIR. 
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3.7.52 Letter L52 – Responses to Comments from  
Jan Ellen Rein and Clifford Manous 

L52-1 This comment is identical to those listed in Comment Letter L38. See Responses to that 
letter in Section 3.7.38. 

L52-2 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L52-3 The risk analysis presented in Attachment 1 of Revised Draft EIR Appendix F estimated 
the derailment rate based on track class, method of operation, and traffic density. Further 
explanation of this methodology is presented in Appendix A.1 of this attachment. The 
methodology can be used to estimate the probability of a derailment on any given 
segment of a rail line (p. 4 of Attachment 1).  

L52-4 The Revised Draft EIR concludes that the impact related to an upset or accident of a 
Project train would be significant and unavoidable. The commenter’s questions about the 
adequacy of emergency response capacity are beyond the scope of this EIR. 

L52-5 The impact related to extraction of crude oil is beyond the scope of this EIR. CEQA has 
not required lead agencies to provide a life cycle analysis to evaluate potential GHG 
impacts at least since 2009, when the Office of Planning and Research (OPR) removed 
the term “life cycle” from the CEQA Guidelines in 2010.11 

L52-6 There is no guarantee that the proposed crude oil distribution facility at the Port of 
Vancouver will receive environmental clearance from the State of Washington or that 
crudes will be available to Valero if such a facility were constructed. In addition, the 
suggested alternative would merely shift the impacts related to the transport of crude oil 
by rail to other states. See also Response J4-4. Finally, any attempt by the City to require 
an alternative in order to avoid significant impacts from rail operations would be 
preempted. 

L52-7 The commenter’s opinion regarding the No Project Alternative is acknowledged. 

L52-8 The commenter’s opinions are acknowledged. 

                                                      
11  California Natural Resources Agency, 2009. Final Statement of Reasons for Regulatory Action, Amendments to the 

State CEQA Guidelines Addressing Analysis and Mitigation of Greenhouse Gas Emissions Pursuant to SB97. 
December.  
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3.7.53 Letter L53 – Responses to Comments from 
Mary Susan Gast 

L53-1 The City has prepared an EIR consistent with its obligations under state law, specifically 
the California Environmental Quality Act (CEQA), which requires that state and local 
agencies evaluate potential effects on the physical environment. CEQA does not require 
state or local agencies to focus on the potential for projects to result in a disproportionate 
impact on low income populations. 

In any event, the Project would not result in any increased emissions from process 
equipment. See Response J3-4. Nor would the Project would have any effect on existing 
truck or rail corridors, or residences. Potential impacts to residents and other sensitive 
receptors located along the rail routes that could be used to transport Project-related crude 
are analyzed in the EIR. See, for example, Revised DEIR Section 2.6 (p. 2-25 et seq.) 
regarding air quality, including related potential health risks; Revised DEIR Section 2.12 
(p. 2-62 et seq.) regarding hazards, including secondary effects resulting from a spill, 
upset, or accident condition; Revised DEIR Section 2.15 (p. 128 et seq.) regarding noise 
impacts; and Revised DEIR Appendices B and C, which provide additional information 
about the health risk assessments conducted for the Project using the recently updated 
guidance issued by OEHHA. 

L53-2 See Response A4-6 regarding tank cars proposed to be used by the Project. 

L53-3 See Response D103-1. The commenter’s opinions are acknowledged. 
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3.7.54 Letter L54 – Responses to Comments from Ed Ruszel 

L54-1 See Response C3-3. 

L54-2 The commenter states that the Project is at risk of a terrorist attack but does not provide 
evidence that the transport of crude by rail is subject to higher risk than other industrial 
facilities. Furthermore, as noted on Revised DEIR p. 2-89 and further clarified in 
Response C3-23, Project trains would not be left unattended. 

L54-3 See Response B8-112 regarding UPRR’s Statement of Preemption and its effect on the 
DEIR’s assumptions regarding the number and size of trains, and the scheduling of arrivals 
and departures of Project trains to and from the Refinery. See Response B8-114 regarding 
the fact that siding of tank cars (switching operations) that affect the Park Road crossing 
(and lengthens crossing times for trains shorter than Project trains) would not occur for 
Project trains. See Response G1-4 regarding the commenter’s presentation at the 
August 14, 2014 Planning Commission meeting. See Response A5-1 regarding Caltrans’ 
concerns about potential rail transport-related impacts on I-680 and the I-680/Bayshore 
Road interchange. 
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3.7.55 Letter L55 – Responses to Comments from 
Shoshana Wechsler 

L55-1 Appendix K of the DEIR includes a discussion as to whether changes in the range of 
crudes would affect emissions at the Refinery or during transport. Appendix K concludes 
that because crudes must be blended to within a narrow range of gravity and sulfur 
content, that emission changes at the Refinery using different crude slates would be not 
occur or would be within a narrow range allowed by existing permits. Revised DEIR 
Chapter 2 (p. 2-1 et seq.) analyzes and summarizes the direct, indirect, and cumulative 
effects of the Project that could occur between the Refinery and the State border. For 
example, Revised DEIR Section 2.12 (p. 2-62 et seq.), analyzes potential impacts relating 
to hazards and hazardous materials, including train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions and resulting substantial 
adverse secondary effects to Biological Resources, Cultural Resources, Geology and 
Soils, and Hydrology and Water Quality. See also Revised DEIR Section 2.15 (p. 2-127 
et seq.), which identifies and evaluates Noise issues between the Refinery, the State 
border, and beyond. 
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3.7.56 Letter L56– Responses to Comments from 
Madeline Koster 

L56-1 Implementation of the Project would involve some additional water use. See, e.g., 
Mitigation Measure 4.1-1 (DEIR, p. 4.1-15), which would require all exposed dirt 
non-work surfaces (e.g., parking areas, staging areas, soil piles, and graded areas, and 
unpaved access roads) to be watered two times a day to control fugitive dust emissions. 
The Refinery’s water use would not change as compared to baseline conditions with 
implementation of the Project. 

L56-2 The commenter expresses concern with effects of the Project on property values. This 
comment does not address any specific concern or issue related to the adequacy of the 
DEIR. The comment is acknowledged. 

L56-3 The commenter’s opinion regarding Project-related noise effects is acknowledged. The 
DEIR analysis determined that operation of the Project at the Refinery would result in 
less than significant noise impacts. 
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3.7.57 Letter L57 – Responses to Comments from 
Karen Berndt 

L57-1 The commenter’s discussion of a proposed legislation is acknowledged. 

L57-2 See Response FL1-4. 

L57-3 The commenter’s opposition to the Project is acknowledged. 
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3.7.58 Letter L58 – Responses to Comments from  
Craig B. Snider 

L58-1 The commenter’s opposition to the Project is acknowledged. Although the Project would 
increase the frequency of trains crossing Park Road by four crossings a day, the number 
of crossings per day under Project conditions generally would fall within the range of 
crossings per day under existing conditions. In addition, the proposed crossing duration of 
each Project train trip would be shorter than the longer train crossings that already occur 
today without the Project. Project effects regarding air quality, noise, and safety are 
addressed in DEIR Sections 4.1, 4.10, and 4.7, respectively, and in Revised DEIR 
Sections 2.6, 2.15, and 2.12, respectively. Cumulative impacts are discussed in DEIR 
Section 5.4 and Revised DEIR Section 2.17.4. 

L58-2 The commenter’s concern regarding the transport of crude oil by rail is acknowledged. 

L58-3 As discussed on p. 2-92 of the Revised DEIR, most of the main line routes between the 
Refinery and the stateline that would be used by the Project have been upgraded to 
include PTC by UPRR. Only a portion of the Feather Canyon route (described in the 
Revised DEIR as the “Nevada to Roseville—northern” route) has not been fully upgraded 
(p. 47 of Revised DEIR Appendix F). The deadline for extension of compliance with 
PTC implementation was extended to December 31, 2018.12 

L58-4 The commenter’s support for the Offsite Unloading Terminal Alternative is 
acknowledged. 

                                                      
12  The White House, Office of the Press Secretary, 2015. Statement by the Press Secretary on H.R. 3819. 

[https://www.whitehouse.gov/the-press-office/2015/10/29/statement-press-secretary-hr-3819]. 
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3.7.59 Letter L59 – Responses to Comments from  
Alan C. Miller 

L59-1 See Response A11-7. 

L59-2 The commenter’s opinion regarding PTC is acknowledged. 
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3.7.60 Letter L60 – Responses to Comments from 
Jackie Zaneri 

L60-1 The commenter’s summary of concerns with the Revised DEIR and the Project are 
acknowledged. Responses to specific comments are provided below. 

L60-2 The commenter’s description of the population of Richmond, California is 
acknowledged. It is unlikely that Project trains would access the Refinery via Richmond. 

L60-3 See Response A20-11. 

L60-4 See Response A4-2. 

L60-5 See Response A20-11. 

L60-6 Revised DEIR Section 2.17.4 analyzes the potential for incremental, Project-specific 
impacts to combine with the incremental impacts of past, present, and reasonably 
foreseeable future projects to cause or contribute to a significant cumulative effect. See, 
for example, Revised DEIR Section 2.17.4.3.7, regarding potential cumulative effects 
associated with hazards and hazardous materials. Following consideration of the 
incremental impacts of other crude by rail projects and based on results of the 
quantitative risk assessment conducted for the Project (see Revised DEIR Appendix F), 
it was determined that impacts would be cumulatively significant. 

L60-7 The DEIR and Revised DEIR evaluated all feasible mitigation measures to reduce 
potential significant impacts to a less-than-significant level. “If the lead agency 
determines that a mitigation measure cannot be legally imposed, the measure need not 
be proposed or analyzed. Instead, the EIR may simply reference that fact and briefly 
explain the reasons underlying the lead agency's determination.” (14 Cal. Code Regs. 
§15126.4(a)(5)). CEQA Guidelines Section 15364 defines “feasible” as “capable of 
being accomplished in a successful manner within a reasonable period of time, taking 
into account several factors, including legal, social, and policy ones. Mitigation 
measures that are beyond a lead agency’s powers to impose or enforce are legally 
infeasible. Kenneth Mebane Ranches v. Superior Court (1992) 10 Cal.App.4th 276. 

As explained in DEIR Section 3.7, Federal Preemption of Railroad Regulation, DEIR 
Appendix L, Union Pacific Railroad Statement re: Preemption, and Revised DEIR 
Appendix G, Preemption of CEQA by the ICCTA, the City cannot regulate UPRR’s rail 
operations either directly (e.g., by dictating routing, timing, or choice of locomotives) or 
indirectly (e.g., by requiring Valero to pay a mitigation fee or purchase emissions 
offsets). Any such attempt would be preempted by federal law, which proscribes any 
mitigation measure that would have the effect of managing or governing rail operations. 
For these reasons, mitigation measures to reduce the potential effects of train transport 
on air quality, wherever they may occur between the point of origin and the Refinery, 
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are infeasible. See also UPRR Comments B4-3 and B4-4. Accordingly, consistent with 
CEQA, the City did not propose or analyze mitigation measures that cannot legally be 
imposed. 

L60-8 The commenter’s suggested alternative would not meet the Project Objectives shown on 
Revised DEIR p. 2-2. 

L60-9 See Response L60-7. 

L60-10 The City has prepared an EIR consistent with its obligations under state law, specifically 
the California Environmental Quality Act (CEQA), which requires that state and local 
agencies evaluate potential effects on the physical environment. CEQA does not require 
state or local agencies to focus on the potential for projects to result in a disproportionate 
impact on low income populations. 

In any event, the Project would not result in any increased emissions from process 
equipment. See Response J3-4. Nor would the Project would have any effect on existing 
truck or rail corridors, or residences. Potential impacts to residents and other sensitive 
receptors located along the rail routes that could be used to transport Project-related 
crude are analyzed in the EIR. See, for example, Revised DEIR Section 2.6 (p. 2-25 et 
seq.) regarding air quality, including related potential health risks; Revised DEIR 
Section 2.12 (p. 2-62 et seq.) regarding hazards, including secondary effects resulting 
from a spill, upset, or accident condition; Revised DEIR Section 2.15 (p. 128 et seq.) 
regarding noise impacts; and Revised DEIR Appendices B and C, which provide 
additional information about the health risk assessments conducted for the Project using 
the recently updated guidance issued by OEHHA. 
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3.8.1 Letter M1 – Responses to Comments from Chris Howe 
(9/22/15) 

M1-1 In response to multiple requests for extension of the comment period for the Revised 
DEIR, the city extended the review period to a total of 60 days. The commenter’s 
objection to the granting of the extension is acknowledged. 
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3.8.2 Letter M2 – Responses to Comments from Chris Howe 
(10/30/15) 

M2-1 The City disagrees that risk assessments prepared to evaluate the potential impacts of this 
Project are speculative. Studies, analyses, and other reports commissioned by the City 
pursuant to its review of the Project under CEQA have taken a reasonable and 
appropriately conservative approach, which may in some cases overstate potential 
impacts but in no case would understate potential effects. The Revised DEIR discloses 
this approach in Section 1.1 (p. 1-5). The City’s records for this Project include, but are 
not limited to, records of Project meetings as well as the other types of materials 
identified in Public Resources Code Section 21167.6(e).  

M2-2 Responses to Mr. Flynn’s letter are provided in FEIR Section 3.8.3 (Letter M3). 

M2-3 Valero's voluntary commitments over and above mitigation measures recommended in 
the EIR are acknowledged. 

M2-4 The commenter’s stated Project benefits are acknowledged. 

M2-5 Pursuant to CEQA Guidelines Section 15370, “mitigation” includes: (a) avoidance of an 
impact altogether by not taking a certain action or parts of an action; (b) minimization of 
an impact by limiting the degree or magnitude of the action and its implementation; 
(c) rectifying an impact by repairing, rehabilitating, or restoring the impacted 
environment; (d) reducing or eliminating an impact over time by preservation and 
maintenance operations during the life of the action; and/or (e) compensating for an 
impact by replacing or providing substitute resources or environments. Recent federal 
and state regulatory actions that have the effect of reducing potential railroad-related 
impacts are acknowledged. The evolving nature of the regulatory environment within 
which this Project would be implemented, if approved, is acknowledged in the Revised 
DEIR.  

Compliance with applicable regulatory standards can provide a basis to determine that a 
project would not have a significant environmental impact (Tracy First v. City of Tracy 
(2009) 177 Cal.App.4th 912) and in some cases, it is appropriate to impose a requirement 
that a project comply with specific laws or regulations to mitigate potential significant 
impacts (Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal. App.4th 884). 
However, a determination that regulatory compliance will be enough to prevent 
significant adverse effects must be based on a project-specific evaluation of potential 
impacts and the effect of regulatory compliance (Californians for Alternatives to 
Toxics v. Department of Food and Agriculture (2005) 136 Cal.App.4th 1). The railroads 
are entitled to a presumption of compliance with applicable law. Even so, Revised DEIR 
Table 4.7-1 (p. 2-64) identifies human errors, equipment failures, system and procedural 
failures, and external events as initiating and contributing causes of rail incidents that 
could occur even in situations of legal compliance. The City has found no evidence that 

3.8-10



3. Responses to Comments on the Revised DEIR 

3.8 Response to Applicant Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

compliance alone could prevent the extremely low-risk, high consequence events 
described in Revised DEIR Section 2.12 (p. 2-62) and Appendix F. 

M2-6 The standard CEQA process involves the identification and analysis of potential 
significant impacts and, for such impacts, identifies alternatives or mitigation measures 
that, if implemented could reduce the significance below established thresholds. Here. 
Table ES-2 provides a summary of the impacts that have been identified as potentially 
significant, and then proceeds to indicate that no feasible way to avoid or reduce to 
potential significance was identified. Because this comment appears to have made on 
behalf of other reviewers, and because no other reviewers indicated and confusion as to 
the terminology, the requested change has not been made. 

M2-7 The City understands Valero’s position that the EIR should focus exclusively on the local 
and regional context; however, CEQA compels the City to analyze the impacts of the 
whole of the project, including reasonably foreseeable activities that would occur as a 
result of the construction of the proposed unloading rack – including, as described in the 
Project Description, the delivery of up to 70,000 barrels per day of crude oil by rail via 
tank cars that would originate at sites in North America. CEQA focuses on the physical 
extent of environmental impacts rather than political boundaries in determining the 
proper geographic scope of analysis. Because impacts associated with rail travel could 
occur at any point along the rail line, no logical physical/geographic “cut off” presented 
itself to constrain the analysis of potential effects. The City understands the obligation 
under CEQA to identify potential significant effects to be separate from its obligation to 
avoid or mitigate impacts where feasible, with the first issue to be a precursor to the 
second. Accordingly, the City has made a reasonable, good faith effort to comply with its 
duty to analyze the significance of potential effects of the whole of the Project and to 
identify where questions of feasibility constrain its ability to impose and enforce 
mitigation measures.  

Regarding federal and state law as mitigation, see Response M2-5. Regarding 
environmental benefits of the Project, see Response M2-4. The comment correctly notes 
that the Revised DEIR focuses on potential adverse impacts, including uprail impacts, 
and less on Project benefits. This is consistent with CEQA. 

M2-8 The City agrees that differences in the EIR about whether the Project would increase or 
decrease GHG emissions can be explained by the geographic scope being considered. For 
example, the Project would result in a GHG emissions reduction within the Bay Area 
Basin because the offset from the reduction in marine-related GHG emissions would 
bring Project GHG emissions below the cumulative threshold within this area. This is 
made sufficiently clear in the Revised DEIR (pp. 2-57 and 2-58). 

M2-9 The Revised DEIR acknowledges that the Project would not result in the exceedance of 
cancer or chronic hazard risk significance thresholds. The commenter’s emphasis of this 
point is acknowledged.  
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M2-10 Challenges associated with Alternative 3 are acknowledged in DEIR Section 6.4.3 (p. 6-8 
et seq.), including that “Alternative 3 would involve greater construction impacts, based 
on the need to build additional infrastructure, than would occur if the unloading racks 
were constructed within the Refinery” and that insufficient information was available to 
analyze the environmental effects of Alternative 3 in sufficient detail to allow a project to 
proceed under that alternative. As noted in Response B8-6, at least one commenter 
identified two other projects that (as of the time of the comment) were in the planning 
stages that it believed could be pursued to effectuate Alternative 3. The City disagrees. 
The Port of Stockton and Bakersfield projects are separate projects each in its own right 
and each is considered as part of the cumulative scenario (see, e.g., Revised DEIR 
Table 5-1, p. 2-146).  

Based on the information that is known about Alternative 3, Response K2-65 by 
reference to Table ES-1, Proposed Project v. Alternatives: Summary of Environmental 
Impact Conclusions, explains that Alternative 1 is environmentally preferred to 
Alternative 3. As explained in Response K2-65, City staff understands Alternatives 1 and 2 
to be infeasible and Alternative 3 to result in greater adverse environmental effects than 
the Project, and therefore that decision-makers will be deciding between the Project and 
the No Project Alternative. 

M2-11 That a reduction of 200,000 tons/year of GHG emissions is significant is acknowledged. 
See Response M2-8 regarding determinations about beneficial and adverse GHG 
emissions impacts being driven by the geographic scope of review. 

M2-12 Without evidence in the record that Project trains would not result in collisions with 
wildlife, the EIR conservatively assumes that related impacts could occur. The analysis 
featured in this comment shows that EIR drafters understand the risk to be lower than it 
would be if the rail line were new or there were something materially different about the 
locomotives that would be used to transport Project-related crude, but that if a wildlife 
collision occurs, it could result in a potential significant adverse impact to biological 
resources. This low risk-high consequence approach is used consistently throughout the 
EIR. See, e.g., Revised DEIR Section 2.12 (p. 2-62 et seq.).  

M2-13 The commenter’s disagreement is noted with respect to whether the analysis is 
reasonably conservative. The Project Description does not constrain the types of crudes 
that could be brought into the Refinery by rail if the Project is approved. There is no 
evidence in the record that Project crude would be limited by the parameters identified in 
this comment; therefore, the City used a reasonable worst-case crude oil composition. 
Regarding train/wildlife collisions, City staff also has considered information provided 
by the Center for Biological Diversity, Communities for a Better Environment and the 
Natural Resources Defense Council outside the formal comment periods established as 
part of the environmental review process for this Project (CBD, CBE and NRDC, 2014).1 

                                                      
1  Center for Biological Diversity, Communities for a Better Environment, and the Natural Resources Defense 

Council, 2014. Joint Letter of December 5, 2014. See p. 12. 
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People may disagree about the linearity of a potential increase in wildlife mortality 
resulting from Project trains; however, the comment does not dispute that additional 
trains could result in some level of additional wildlife collisions. No change has been 
made to the EIR’s conclusion that the mortality or injury of special status wildlife or 
migratory birds as a result of the Project would constitute a significant impact.  

M2-14 The City agrees that the risk of catastrophic failure is highly unlikely and nonetheless has 
analyzed the potential consequences that could result in the remote chance that a spill, 
incident, or accident occurs. After circulation of the DEIR, City staff determined to 
perform a quantitative analysis taking into account both the likelihood of accidents and 
the consequences of accidents. Correction of factual details is acknowledged. In response 
to this comment, Revised DEIR p. 2-107 has been revised as follows: 

The pumping rate at the proposed unloading facility would be controlled with 
two variable frequency pumps that together could pump up to approximately 
6,000 gallons per minute (gpm). This approach would be consistent with similar 
monitoring systems that Valero currently has in place within the Refinery. When 
the offloading facility is not in operation, equipment and valves would be placed 
in their secure positions. In the unlikely event of a fire, appropriate fire 
suppressant techniques would be employed, including utilizing permanent 
facilities at the Project site, as well as mobile equipment located within the 
refinery. Emergency response personnel are on site 24/7. have a maximum crude 
oil pumping rate of 4,000 gallons per minute. The unloading facility and 16-inch 
pipeline would be monitored using multiple Programmable Logic Controllers and 
controlled using the existing Refinery’s Supervisory Control and Data 
Acquisition (SCADA) system. The SCADA would detect a catastrophic failure 
of the 16-inch pipeline within 1 minute, thus limiting pumping losses. However, 
if the drainage of the pipeline were to would occur, this analysis assumes that and 
potentially result in a worst-case spill of about 73,000 gallons of crude oil could 
result. This worst case spill would occur where the pipeline connects with 
unloading pumps since this is the lowest elevation of the pipeline. Further up the 
pipeline toward the storage tanks, the maximum spill volumes decrease, with the 
smallest spill volumes being near the storage tanks. In the event of a release from 
the pipeline, the oil would drain into the area around the pipeline and unloading 
racks, which could result in a pool fire. 

M2-15 See Response M2-13. Similarly, without enforceable commitments to bring crude oil into 
the marine terminal from any particular point of origination, the EIR analyzes potential 
scenarios. The commenter’s disagreement with what is reasonable is acknowledged. 

M2-16 The full transcript of the September 29, 2015 meeting (including verbatim comments) is 
available as part of this FEIR. See FEIR Section 3.9 generally and specifically p.145 of 
the transcript, which states: “UNIDENTIFIED MALE: I am holding about a dozen cards, 
half of which were folks who were here that have elected to speak tomorrow. But based 
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on the dialogue tonight, we'd willing to work with them on submitting other comments if 
the comment period ends tonight.” 

M2-17 All comment cards received during the September 29, 2015 comment meeting and letters 
received on the Project are on file with the City and included as part of the public record. 
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3.8.3 Letter M3 – Responses to Comments from John Flynn 

M3-1 Responses to the prior comment letter are provided in FEIR Section 2.8.3 (Letter E3). 

M3-2 The commenter’s opinion regarding the breadth of the EIR is acknowledged. See 
Response M2-7. The City disagrees with the characterization of direct, indirect, and 
cumulative effects that would result if the Project were approved as “irrelevant and 
prejudicial.” Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, Revised 
DEIR Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. Regarding 
mitigation, see Response M2-5. 

M3-3 Responses to the prior comment letter are provided in FEIR Section 2.8.3 (Letter E3). 

M3-4 Se Response M3-2. The City is familiar with the two cases cited in this comment and will 
exercise its discretion in considering the conditional use permit application consistent 
with applicable law. Any constraint on the City’s authority to approve or deny the permit 
is beyond the scope of this EIR. 

M3-5 See Response M2-13 and Response M2-15. The commenter’s disagreement with the 
reasonably conservative approach taken in this EIR’s analysis of potential effects is 
acknowledged. The statement that there is no basis to assume that trains will take the 
longest route also could be said for the reverse: there is no basis to assume that trains will 
not take the longest route. In fact, given the relatively unfettered discretion of UPRR to 
select routes in accordance with existing requirements (see Response N1-19) and maps 
showing this route as a viable one, the EIR considers potential effects. To be clear, this 
portion of the analysis is intended to disclose the potential environmental consequences 
that could occur if this low-likelihood possibility in fact occurred. It should not be read to 
suggest that the significant adverse impacts identified are expected to be the normal 
course. The EIR makes a reasonable good faith effort to address GHG emissions-related 
issues to provide environmental coverage regardless of how the issue ultimately resolves. 

M3-6 Valero’s reservation of rights is acknowledged.  
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1                       * * * * * *
2
3          CHAIRMAN DEAN:  Good evening everybody.
4 Welcome to the special meeting of the Benicia Planning
5 Commission.  It's nice to see you all back.  It's been a
6 while.  But here we are again.
7          So will you rise and join me in the Pledge of
8 Allegiance.
9          ALL PRESENT:  I pledge allegiance to the Flag

10 of the United States of America, and to the Republic for
11 which it stands, one Nation under God, indivisible, with
12 liberty and justice for all.
13          CHAIRMAN DEAN:  Okay.  Can we have the role
14 call of commissioners, please.
15          RECORDING SECRETARY:  Commissioner Birdseye?
16          COMMISSIONER BIRDSEYE:  Here.
17          RECORDING SECRETARY:  Commissioner
18 Cohen-Grossman?
19          COMMISSIONER COHEN-GROSSMAN:  Here.
20          RECORDING SECRETARY:  Commissioner Oakes?
21          COMMISSIONER OAKES:  Here.
22          RECORDING SECRETARY:  Commissioner Radtke?
23          COMMISSIONER RADTKE:  Here.
24          RECORDING SECRETARY:  Commissioner Young?
25          COMMISSIONER YOUNG:  Here.
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1          RECORDING SECRETARY:  Chair Dean?
2          CHAIRMAN DEAN:  Here.
3          CHAIRMAN DEAN:  This is a reference to the
4 fundamental rights of the public.  There is a plaque
5 stating the fundamental rights of each member of the
6 public, and it's posted at the entrance to this meeting
7 room, per Section 4.04.030 of the City of Benicia's Open
8 Government Ordinance.
9          So the next item is adoption of the agenda.  Do

10 I hear a motion?
11          MALE COMMISSIONER:  So moved.
12          MALE COMMISSIONER:  Second.  Second.
13          CHAIRMAN DEAN:  Want to call the roll, please.
14          RECORDING SECRETARY:  Commissioner Birdseye?
15          COMMISSIONER BIRDSEYE:  Yes.
16          RECORDING SECRETARY:  Commissioner
17 Cohen-Grossman?
18          COMMISSIONER COHEN-GROSSMAN:  Yes.
19          RECORDING SECRETARY:  Commissioner Oakes?
20          COMMISSIONER OAKES:  Yes.
21          RECORDING SECRETARY:  Commissioner Radtke?
22          COMMISSIONER RADTKE:  Yes.
23          RECORDING SECRETARY:  Commissioner Young?
24          COMMISSIONER YOUNG:  Aye.
25          RECORDING SECRETARY:  Chair Dean?
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1          CHAIRMAN DEAN:  Aye.
2          CHAIRMAN DEAN:  Next item is an opportunity for
3 public comment.  So this is an opportunity for any
4 member of the public to come forward and speak on any
5 item that's not on tonight's agenda.
6          So do we have anybody here that wants to come
7 forward and address the commission on an item not on
8 tonight's agenda?
9          Sir, an item not on tonight's agenda?

10          ANDRE SOTO:  Good evening.  My name is Andre
11 Soto from here in Benicia.  And my comments are really
12 generally to discuss CEQA, and to praise the process
13 that CEQA gives us as residents of the State of
14 California.
15          That -- I remember a time growing up as a child
16 when developers and others had dreams of filling San
17 Francisco Bay, turning it into a river, as a way to make
18 more money.  And eventually people wised up, they
19 realized that was a bad idea, and ultimately
20 Californians adopted the California Environmental
21 Quality Act.
22          This is a law that gives us, the people of
23 California, an opportunity to speak on projects big and
24 small, from a housing development, all the way to
25 refinery projects.
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1          And so I'm just really glad that here today, as
2 a Californian, we are able to participate in a process
3 where we can discuss serious technical issues, as well
4 as discuss political issues, about the future of our
5 community and our future well-being.
6          I'm a grandparent.  I have grandkids who live
7 in Benicia now, and I want to see a brighter future for
8 them.  And so I'm just glad that we have CEQA here.
9 Thank you.

10          CHAIRMAN DEAN:  Thank you.
11          Anybody else like to address the commission on
12 an item that's not on the agenda tonight?  Okay.  I'm
13 not seeing anybody come forward.  So I'm going to close
14 the opportunity for public comment.
15          Next item is the consent calendar.  And I
16 understand we don't have any items on consent tonight.
17          So on to item 5, which is regular agenda items
18 and public hearing to receive public comment on the
19 Revised Draft Environmental Impact Report for the Valero
20 Crude by Rail Project.
21          So I know we have a staff report.
22          PLANNER MILLION:  We do.  Thank you, and good
23 evening.
24          Welcome everyone.  Thank, you for your interest
25 in participating.  I'd like to start off by introducing
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1 the team.  My name is Amy Million.  I am the project
2 planner.  I am sitting next to Jana Scott, as well as
3 Cory Barringhaus with ESA.  Across the dais is Mark
4 Boehme, the contract city attorney, Christina Ratcliffe,
5 the community development director, and Lieutenant Frank
6 Hartig of the Benicia Police Department.
7          This evening we have a PowerPoint presentation
8 for you.  If you would like copies of it, we've made
9 several copies.  They are on the side table, available

10 to you.
11          We also have speaker cards.  They're green or
12 red.  Amy Ungricht, one of our staff planners you've
13 probably seen walking around, she also has some extra
14 cards.  If you want one, raise your hand.  She'll hand
15 one to you.  You can also hand it to her.
16          Tonight's presentation will include a brief
17 overview of the most recent steps in the environmental
18 process of the Valero Crude by Rail process.  Also
19 provide an overview of the environmental impacts as
20 outlined in the Revised Draft EIR.  That presentation
21 will be by ESA.  And we'll also have a next steps.  So
22 basically what you can expect after the close of the
23 comment period on the Revised Draft EIR.
24          Tonight's meeting is for receiving comments on
25 the Revised Draft EIR, not the Draft EIR.  We are
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1 focusing on just the Revised Draft EIR this evening.
2          The format for the public hearing is exactly
3 the same as those of you who participated last summer
4 for the comments on the Draft EIR.
5          For those interested in expressing your support
6 or opposition of the project, tonight is not the time.
7 The timing for that will be when the Planning Commission
8 considers the use permit for the project, as well as
9 certification for the EIR.  So you will definitely have

10 a time.  It's just not tonight.
11          As part of the process ESA and City staff are
12 taking your input and your questions.  There is no need
13 to repeat your comments.  We will be responding to all
14 comments.  So if you agree with what has already been
15 said, please just simply indicate that you agree with
16 the previous speaker.
17          In order to maintain a productive meeting and
18 to hear as many commenters as possible, we ask that you
19 do not clap, cheer, boo or shout.  If you agree with a
20 speaker, we ask that you show support by raising your
21 hand.
22          For those that attended the previous meetings
23 last summer, we had a lot of people that wanted to
24 speak, and people were very respectful, and it was great
25 to see.  And we truly expect that to continue to happen
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1 this evening by people supporting that effort.
2          A little bit of history.  So the Draft EIR
3 comment period was last year.  It was a 90-day comment
4 period between June 17th and September 15th, 2014.  Upon
5 the close of the comment period the City determined that
6 in order to address the comments made in the Draft EIR,
7 that the document needed to be revised.  ESA will go
8 into more detail on what those revisions actually were
9 in just a moment.

10          The Revised Draft EIR was released on August
11 31st for a public comment period originally set for 45
12 days.  Recently the City received two written comments
13 for an extension.  The first was from SACOG, which is
14 the Sacramento Area Counsel of Governments, requested a
15 60-day extension.  As well as one from the National
16 Resource Defense Counsel, NRDC, for a 14-day extension.
17          In response to that the City extended the
18 public comment period by two weeks.  This extension is
19 consistent with the CEQA guidelines which state that the
20 minimum circulation for projects submitted to the state
21 clearinghouse should be 45 days, and a maximum should be
22 60 days.  So that brings the new deadline to submit
23 comments, written comments on the Revised Draft EIR to
24 Friday, October 30th.
25          As part of the City's CEQA guidelines the
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1 Planning Commission holds these types of meetings to
2 specifically take public comment on a draft document.
3 There are four prescheduled hearings.  The first is this
4 evening.  We will hold others as necessary.
5          So, for example, if we get through all of the
6 public comment this evening, then the other meetings
7 scheduled for Wednesday and Thursday of this week, and
8 next Thursday, will be canceled.  But if we don't get
9 through all the comments and we need to go to tomorrow,

10 we will certainly do that, and so on and so forth.  So
11 they are here if we need them, and they will be canceled
12 if we don't.
13          Comments on the Revised Draft EIR, as I
14 mentioned tonight, not on the Draft EIR.  And so we're
15 looking for comments only on the changes.  We have all
16 of the comments on the Draft EIR.  They are duly noted,
17 and they will be responded to in the response to
18 comments as part of the Final EIR.
19          So with that I will now turn it over to Cory
20 Barringhaus to provide a summary of the environmental
21 impacts on the Revised Draft EIR.
22          MR. BARRINGHAUS:  Thank you, Amy.
23          Good evening.  As Amy indicated, ESA is
24 supporting the City in the preparation of the EIR for
25 the Valero Benicia Crude by Rail Project.  Tonight I
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1 will be presenting a brief overview of the project, and
2 a summary of the findings made in the Revised Draft EIR.
3          Before I begin I would like to point out that
4 all of the graphics and figures in this presentation are
5 taken directly from the Revised EIR documents.  So if
6 you have trouble viewing the slides, they're available
7 in the EIR.  And as Amy mentioned, there are some
8 handouts.  And I believe they'll be available on the
9 City's website.

10          Well, most of you are likely very familiar with
11 the project.  Here again is an aerial image showing the
12 Valero Refinery boundary in yellow, the extent of
13 physical changes proposed, which is the black line
14 denoted at the project site, as well as the rail system
15 in the vicinity of the refinery.  As noted in the EIR,
16 the only physical changes proposed by the project would
17 take place on refinery property.
18          The project would provide an alternate means of
19 delivering crude oil feedstock to the refinery.  It
20 would allow for up to 70,000 barrels per day of North
21 American source crude oil to be delivered by rail, which
22 would displace an equal amount of crude presently
23 delivered by marine vessel.
24          The project would not involve any changes to
25 existing refinery operations or process equipment, and
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1 would not increase the amount of crude oil that can be
2 processed by the refinery.
3          Tank cars would be transported by Union Pacific
4 Railroad in unit trains from sources in North America to
5 Roseville, California, and from there to the refinery.
6          The Draft EIR published last year analyzed
7 potential impacts of the project at or in the vicinity
8 of the refinery, as well as along the rail route between
9 the refinery and Union Pacific's rail yard in Roseville

10 northeast of Sacramento.
11          In response to requests made and comments on
12 the Draft EIR, the City revised portions of the document
13 and published a Revised Draft EIR that considers
14 potential impacts uprail of Roseville -- more on that in
15 a second -- quantifies potential risks resulting from
16 the project, including potential health risks,
17 supplements the evaluation of potential consequences of
18 an upset or accident condition, and updates the health
19 risk assessment using new modeling guidelines published
20 by the State earlier this year.
21          The Revised Draft EIR uses the term "uprail."
22 This refers to the area between a crude oil train's
23 point of origin and the California border, and from the
24 border on to Roseville.
25          Based on information provided by Valero, the
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1 Draft EIR and the Revised EIR assumed for purposes of
2 analysis that all project-related crude oil would be
3 routed through Roseville.
4          Accordingly, the analysis focused on the lines
5 leading from Roseville toward the California border and
6 to points beyond, along one route to the north through
7 Oregon, which is the red line, and two routes to the
8 northeast through Nevada, which is the blue and purple
9 lines.  The route from Roseville to Benicia is the green

10 line, it's right here.
11          This figure shows the primary rail
12 transportation network in California.  It may be
13 difficult to see on the slide, but the blue lines are
14 routes under Union Pacific ownership, and the red lines
15 are owned by BNFS.  This figure shows additional rail
16 routes that connect Roseville from the south.
17          On the basis of federal preemption, neither the
18 refinery nor the City of Benicia had the authority to
19 dictate or limit routes selected by Union Pacific.
20 Therefore, it is possible that project-related crude oil
21 could reach the refinery through Roseville using routes
22 from Southern California.  The Revised EIR included this
23 possibility in the analysis.
24          This figure shows the Union Pacific crude oil
25 transport network extending beyond California to the
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1 rest of the United States.  The blue lines are tracks
2 owned by Union Pacific, while the green, red, and orange
3 lines are those owned by BNFS, Canadian Pacific, and
4 Canadian National, respectively.  The brown areas
5 represent important shale formations where crude oil is
6 located.
7          Crude oil shipments from these sources are more
8 likely to use Union Pacific's crude transport system for
9 two main reasons:  Number one, Union Pacific already

10 provides rail access to the refinery.  And two, Valero
11 has indicated that Union Pacific would serve the
12 project.
13          However, it is theoretically possible, due to
14 track-sharing agreements between railroads, that crude
15 oil could be transported to the refinery on tracks owned
16 by other companies in North America.
17          This figure shows the extent of the North
18 American freight rail system.  Union Pacific, shown in
19 yellow, has an extensive network in the Western United
20 States.  Other lines in Western North America include
21 those mentioned on the previous slide, BNFS, Canadian
22 National, and Canadian Pacific.
23          The figures on the previous slides show the
24 immense geographic extent of potential project impacts
25 that could result from transport of crude oil by rail
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1 from the crude's points of origin in North America to
2 the Valero Benicia refinery.  With that in mind, I will
3 now discuss the primary findings of the Revised Draft
4 EIR.
5          The analysis concluded that implementation of
6 the project would result in significant and unavoidable
7 uprail impacts in four areas: air quality, greenhouse
8 gas emissions, biological resources, and hazards.
9          Similar to the Draft EIR conclusion regarding

10 locomotive emissions in the Yolo-Solano and Sacramento
11 air districts, indirect air emissions from locomotives
12 transporting tank cars between Roseville and the state
13 line also would exceed thresholds of air districts
14 located along the three possible project routes.
15          The exceedances of ozone precursors in the form
16 of NOx would result in cumulatively considerable impacts
17 in those districts, and would also conflict with their
18 respective air quality plans.
19          Emissions of greenhouse gases would exceed the
20 threshold level of 10,000 metric tons of carbon dioxide
21 equivalence per year.  This is caused primarily by
22 locomotive emissions between the state line and
23 Roseville.
24          It should be noted that this conclusion is
25 conservatively based on the assumption that trains
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1 carrying project-related crude oil would travel
2 exclusively on the longest of three possible routes,
3 which is the route north to Oregon.  If trains traveled
4 exclusively on either of the routes to Nevada,
5 greenhouse gas emissions would not exceed the threshold,
6 and the impact would not be significant.
7          The greenhouse gas exceedance also would
8 trigger another significant and unavoidable impact,
9 because the project would not be consistent with the

10 greenhouse gas reduction goal set by the State.
11          Regarding biological resources, as shown on the
12 figures presented earlier, possible project-related
13 crude oil train routes extend throughout North America.
14 Therefore, the increased frequency of trains along these
15 possible routes would result in an increase in potential
16 for wildlife collisions, especially in sensitive
17 habitats, such as riparian corridors, wetlands and
18 marshes, where higher number of wildlife species are
19 supported.
20          Many of the comments on the Draft EIR focused
21 on concerns about possible impacts to people during an
22 accident involving transportation of crude oil by rail.
23 The Revised Draft EIR responded to those concerns both
24 by revising the analysis, and by extending the
25 geographic scope of analysis uprail to the California
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1 border and beyond.
2          In order to evaluate potential project-related
3 risks to the public, a quantitative risk assessment was
4 prepared.  The assessment was used to determine the
5 significance of an accident associated with crude oil
6 transportation along each of the three routes project
7 trains could take to reach the refinery, as well as at
8 the refinery itself.
9          The assessment calculated the probability or

10 frequency of a derailment and associated crude oil spill
11 from project trains.  Various crude oil spill scenarios
12 were then modeled to evaluate worst-case consequences
13 associated with a crude oil fire or explosion.
14          The risks associated with project trains was
15 plotted on grafts as risk profile curves to determine
16 its significance, which is based on the estimated
17 probability and consequences of an accident.  The risk
18 profiles plot the frequency of an event against the
19 consequence, in terms of fatalities or injuries.
20          This figure, which is figure 4.7-3 of the
21 Revised DER, shows the risk profile curves plotted on
22 threshold grafts that were originally adopted for use by
23 Santa Barbara County.  The Santa Barbara County Public
24 Safety Thresholds have since been utilized by various
25 state and local agencies, including the California
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1 Coastal Commission, the State Lands Commission, San Luis
2 Obispo County, and Los Angeles County.
3          This figure shows the risk profile associated
4 with project trains hauling Valero's proposed tank cars,
5 overlaid on zones that delineate significance.  The
6 graph on the left shows injuries, and on the right
7 indicates fatalities.
8          The triangular area below the green dotted
9 line, shown in the lower left portion of each figure, is

10 labeled "insignificant"; the diagonal band just above
11 the triangle, between the green and red dotted lines, is
12 classified as "potentially significant"; while the
13 triangular area in the upper right corner is classified
14 as "significant."  The blue, red, and orange lines are
15 the risk profiles for the three possible project routes.
16          Even though the risk of upset is low, we
17 analyzed the consequences regardless of the likelihood
18 of an accident.  Using this methodology, the analysis
19 concluded that the impact would be significant for
20 Valero's proposed tank cars, as well as for new tank
21 cars required by U.S. Department of Transportation
22 regulations published in May of this year.  Impacts also
23 would be significant under cumulative conditions.
24          In addition, the significant unavoidable
25 secondary effects resulting from accidents would occur
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1 to biological and cultural resources, geology, and
2 hydrology.  Potential wildland fire impacts were also
3 determined to be significant and unavoidable.
4          In summary, new significant impacts would occur
5 to air quality, greenhouse gas emissions, biological
6 resources, and hazards uprail of Roseville.  However, as
7 discussed previously in the Draft EIR, and further in
8 the Revised EIR, potential mitigation measures to reduce
9 these new impacts are preempted by federal law.  Because

10 no feasible mitigation is available, impacts occurring
11 uprail of Roseville would remain significant and
12 unavoidable.
13          This concludes my presentation of the Revised
14 Draft EIR.  We look forward to your input.  Thank you.
15          PLANNER MILLION:  So I'll just briefly conclude
16 with what the next steps are.
17          So at the end of the public comment period,
18 which, as I mentioned, was extended to Friday, October
19 30th, the final Draft EIR will be prepared.  This will
20 include those comments provided during the public
21 comment period, received at this Planning Commission
22 meeting, as well as those provided in writing up to the
23 30th.  They will also include response to comments to
24 those previously -- those comments previously submitted
25 as part of the Draft EIR.
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1          CEQA provides for a minimum 10 days for
2 publication on the response to comments before a public
3 hearing to consider certifying an EIR.
4          The Planning Commission will hold a public
5 hearing to consider whether or not the EIR adequately
6 describes all significant potential environmental
7 impacts, and identifies potential mitigations for such
8 impacts.
9          The Planning Commission will also consider a

10 use permit for the project, and decide whether or not to
11 approve, deny, or approve the project with conditions.
12          As a reminder, all of the documents associated
13 with this project, including the application, project
14 plans, Draft EIR, Revised Draft EIR, going all the way
15 back to the initial study, Mitigated Negative
16 Declaration, they're all available at the City's
17 website, as well as in printed form at the Benicia
18 Public Library, as well as downstairs in the Community
19 Development Department.
20          So I'm going to go ahead and just leave it on
21 this last slide, which provides the three ways in which
22 you can provide comments: email, mail, or by fax.
23          I wanted to reiterate, for tonight the purpose
24 of the meeting is to provide comments on the Revised
25 Draft EIR, not to -- the Planning Commission will not be
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1 making a decision on the project tonight.  They will
2 just be hearing your comments, as will staff and ESA.
3          Again, if you haven't filled out a speaker card
4 and intend to speak, it's really helpful for us, to keep
5 track of people, for writing down your name.  And if we
6 don't get through all of the comments tonight, what
7 we'll do is we'll post a list, for those who submitted
8 speaker cards, for tomorrow night.  So if you could
9 provide us with your card, that's really helpful.

10          And at this point staff's presentation is
11 finished.  If the Planning Commission has any comments
12 on the presentation, we'll be more than welcome to have
13 them.  Otherwise, then let the public comment begin.
14          CHAIRMAN DEAN:  Yeah, any comments or questions
15 from the Commission for staff?  Commissioner Young.
16          COMMISSIONER YOUNG:  Yeah, two things.  I
17 wanted to reiterate one thing that Amy said, that
18 tonight we're going to be talking about this Revised
19 EIR, or Draft EIR.
20          There are sections of the original Draft EIR
21 that are not addressed in the revised ones, and
22 therefore they probably shouldn't be talked about
23 tonight.  There are a couple of things that I have
24 continuing questions about that were not raised in this.
25          So the next set of hearings, which will happen
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1 a couple months from now, probably, will be the time to
2 talk about things, in my case, like traffic and
3 transportation, or hazardous response, and that kind of
4 thing.
5          The other point I wanted to make is that the
6 first Draft EIR received lots of comments, lots of
7 criticisms, including from myself and the attorney
8 general and lots of cities uprail.
9          And giving credit where credit is due, I think

10 that this document is a big improvement over that first
11 one.  And I want to give credit to the staff and to the
12 consultant team for the work that they've done to get us
13 to this point.
14          CHAIRMAN DEAN:  Okay.  Questions or
15 clarifications from the Commission?
16          Okay.  So I think we're about ready to open up
17 the public hearing, public comment portion of the
18 meeting.  Before we do that I want to reiterate a couple
19 points that were made by Amy.
20          First of all, I know that there are people --
21 we've had some people come in and, I think, taken seats
22 in the commission room or in the plaza.  So we know that
23 you're over there.  And when we start calling names to
24 speak, we'll give people plenty of time to come over
25 here.  So don't feel like you need to rush.  We haven't
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1 forgotten that you're over there.
2          But if you do intend to speak tonight, make
3 sure that we get your card, so that we know that you
4 want to speak, and we can call you and give you enough
5 time to come over.
6          In terms of rules of order, Amy mentioned
7 these, but I'm going to hit them again quickly.  Each
8 speaker has a maximum of five minutes.  If others have
9 already expressed your opinion, you can simply indicate

10 you agree with the previous speaker.  You don't need to
11 take your entire five minutes to do that, I would hope.
12          Speakers are requested not to make personal
13 attacks on Commission members, staff, or members of the
14 public, or make comments that are slanderous or which
15 may invade an individual's personal privacy.
16          And in order to facilitate -- make the meeting
17 more efficient and more fair, you know, please no
18 clapping, cheering, or booing.  If you agree with a
19 speaker -- and we have done this in the past, quite
20 successfully.  If you agree with a speaker, you can
21 raise your hand, and the Commission will take notice of
22 that agreement.
23          We will start calling people up in groups of
24 five.  We're going to ask that you keep the center aisle
25 open.  And so once we call your name and you line up to
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1 speak, if you could line up in the back, by the rear
2 door of the counsel chambers.  And we did have an orange
3 cone back there.  I don't know if we have it tonight,
4 but -- do we?  If you line up by that cone, that's the
5 marker for the next speaker.
6          So with that, I think we're about ready to open
7 the public hearing.  We do have a couple -- we have --
8 the applicant is going to make a presentation.  So, sir,
9 I understand -- Mr. Cuffel is going to address the

10 Commission.
11          So if you would like to come forward and open
12 the public hearing.  You have 15 minutes to address the
13 Commission.
14          MR. CUFFEL:  Thank you.
15          Good evening planning commissioners, city
16 staff, residents of Benicia, and visitors.  My name is
17 Don Cuffel, and I'm the manager of the environmental
18 engineering section at Valero.
19          On behalf of Valero I extend my thanks to the
20 City and the City's consultant, ESA, for bringing the
21 Crude by Rail Project Revised Draft EIR to this forum
22 where meaningful discussion can and should occur, to
23 frame the decision before you based on facts, not on
24 speculation.  In that spirit I ask the commissioners to
25 discern facts from fiction, and truth from campaigns of
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1 misinformation.
2          Let's begin by restating briefly what the
3 project is and is not.  The decision that will
4 ultimately be before you is whether to grant a use
5 permit for Valero to build and operate a crude unloading
6 rack facility located entirely within the refinery.
7          Up to 250 car trains per day will deliver North
8 American crude, with a maximum capacity of 70,000
9 barrels.  There is no change to the refinery's

10 processing, and no change in the refinery's permitted
11 capacity of 165,000 barrels a day annual average.
12          The crude oil that will be brought in must fall
13 within the existing specifications of the crude that we
14 process today.  Same parameters.  And each barrel
15 delivered by rail reduces marine shipments by an equal
16 amount, replacing up to 82 percent of shipments of crude
17 oil by marine tanker, and delivering that same crude by
18 rail makes significant reductions in global greenhouse
19 gases and other pollutants.
20          Simply put, this project is not a refinery
21 expansion, it is not a means to export crude elsewhere,
22 and it does not require any changes to the processing of
23 crude oil into California gasoline, diesel, and jet
24 fuel.
25          There is no such thing as extreme crude.  And
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1 this project does not introduce crudes that we cannot
2 safely process.  We are not seeking to operate the
3 refinery any differently than we do today, with the sole
4 exception of receiving crude oil by rail in addition to
5 ship and pipeline.
6          Union Pacific Railroad can already transport
7 these materials to Benicia today in compliance with
8 federal law.  This project does not impact Union
9 Pacific's ability to transport crude oil.

10          Because there is no change in refinery
11 operations, and because this project represents
12 significant reductions in greenhouse gases, the
13 opponents' focus largely shifted to scrutinizing
14 railroad operations in an effort to oppose all
15 oil-related projects in the state and the county.
16          Once again, regulating the railroad is done
17 solely by the federal government under the legal concept
18 of preemption, which has already been mentioned this
19 evening.  In fact, the Revised Draft EIR cites these
20 preemption issues in many sections, pointing out that
21 there are no mitigations available.  But the analysis
22 has been done from a reporting perspective far exceeding
23 the requirements of CEQA.
24          Opponents of this project will cite concerns
25 about national energy, because they oppose any
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1 investment in the petroleum industry.  In short, they
2 are anti-fossil fuels, and they want you out of your
3 car.  They also try to scare people by describing this
4 project as, and I quote, bringing train bombs to
5 Benicia.  In fact, we've seen an animation presented in
6 this chamber illustrating that claim.
7          These absurd characterizations show just how
8 desperate national organized funded opponents have
9 become.  They are certainly entitled to their own

10 opinion and their own energy policy, but they are not
11 entitled to their own facts.  Again, I ask that you
12 commissioners bear down on the facts.
13          Turning to the Revised Draft EIR, I'd like to
14 clarify what the word "significant" means in different
15 contexts.  It is a necessary term of art for CEQA
16 analyses, but it can be very confusing to members of the
17 public who are trying to understand the statements
18 regarding locomotive emissions.
19          The Revised Draft EIR states that emissions
20 from trains delivering crude oil to Benicia result in,
21 quote, significant and unavoidable impacts.  The
22 emissions are significant because they exceed a local
23 air quality objective for one particular pollutant, NOx.
24 And as you have noted from reading the Draft EIR, the
25 objectives vary from county to county.
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1          The emissions are unavoidable because the
2 railroads are regulated exclusively by the federal
3 government.  So because of the way we've decided, as a
4 nation, to regulate railroads, cities and counties may
5 not use CEQA to impose mitigation measures on railroad
6 operations.  Again, that responsibility rests solely
7 with the federal government.  Therefore, these impacts
8 are described as unavoidable.
9          So if I'm a resident along a railroad corridor,

10 how can I put train emissions in context?  Let's explore
11 the classification of emissions as significant.  The
12 real question I think we want to answer is whether the
13 locomotive emissions pose a new or different threat to
14 human health and the environment.
15          The fact is locomotive emissions are no more or
16 less threatening than those same emissions from cars and
17 trucks.  Let's think it through.  Does a pound of NOx
18 from a locomotive somehow have inherently more risk,
19 more harm to human health and the environmental, than
20 that same pound of NOx from a car or a truck on the I-80
21 corridor, or do the laws of chemistry and biology apply?
22          I submit to you that no matter what your
23 politics are, no matter your energy philosophy, the laws
24 of chemistry and biology apply.  Therefore, the impact
25 of NOx emissions on human health and the environment are
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1 independent of the source, whether it's a locomotive, a
2 car, or a truck.
3          So how can a nontechnical person determine
4 whether the health risk is acceptable?  The Draft EIR
5 summarizes the cancer and chronic noncancer risks from
6 locomotive emissions.  It's the City's analysis that
7 shows that in no case, in no case, was the significance
8 threshold exceeded.
9          So while the emissions may exceed a county

10 target, they do not pose a significant cancer or
11 noncancer risk to the public.  The conclusion is that a
12 significant and unavoidable CEQA impact is not
13 significant from a human health perspective.
14          Let's talk more about managing risk.  The
15 refinery business deals with risk every day.  All
16 businesses do, though the hazards may differ.  Every day
17 we manage the risk of receiving, storing, processing and
18 shipping hazardous material.  Managing risk is what we
19 do, and it's what our safety culture requires of us.
20          And we do it so well that we we've been awarded
21 the OSHA star Voluntary Protection Program, or VPP
22 certification, three times.  In fact, the only other VPP
23 refinery in California is Valero's Wilmington refinery
24 in the L.A. Basin.
25          So while our business is hazardous because of
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1 the potential risks involved in handling petroleum, our
2 business is not an imminent danger to our workers or the
3 community.
4          And please bear in mind that there is no
5 community closer to refinery emissions day in and day
6 out than our workers.  So don't think for one minute
7 that Valero doesn't care about air quality and potential
8 health impacts.
9          Our employees have worked over 1,220

10 consecutive days without a lost-time injury.  That
11 equates to over 3 million work hours.  That kind of
12 success doesn't happen in a dangerous workplace.  But it
13 does happen in a workplace that manages risk with the
14 right equipment, training, and work practices.
15          What about the risk of the railroad?  Certainly
16 accidents have occurred while transporting crude by
17 rail.  But just as all refineries are not identical,
18 neither are the railroads.
19          The Draft EIR summarizes the National and
20 California train accident data, and the data show that
21 Union Pacific has an excellent safety record.  And I'll
22 let Union Pacific speak to that later.
23          To further demonstrate Valero's commitment to
24 rail safety, we volunteered to utilize only CPC-1232
25 cars prior to any federal regulation that required that
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1 action.  Furthermore, we voluntarily engaged with local
2 agencies to address rail transportation safety, and to
3 perform drills with the City fire department on
4 appropriate and prompt emergency response.
5          City of Benicia, as the lead agency for this
6 project's use permit, has gone beyond what CEQA
7 requires: to hear all voices, to provide adequate review
8 and comment time, and to address potential impacts
9 beyond what the California Environmental Quality Act

10 requires.  This Revised Draft EIR has forged a new
11 territory, and gone beyond the historical requirements
12 of CEQA.
13          We believe that this Revised Draft EIR is more
14 than complete for addressing potential project risks.
15 It has now been almost three years since Valero
16 submitted its use permit application in late 2012.
17          Commissioners, you have a tough job maintaining
18 thoughtful discourse throughout this process.  We
19 recognize how difficult this can be at times, and we
20 thank you for your efforts.
21          But in whatever order you elect to proceed,
22 please try to determine fact from speculation and
23 outright fiction.  Please don't succumb to the scare
24 tactics of our opponents.
25          Finally, please remember that the Crude by Rail
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1 Project carries the benefit of helping the Valero
2 Benicia Refinery remain a viable and responsible
3 corporate citizen, one that contributes heavily to the
4 quality of life and the economy of the City of Benicia.
5          And now my colleague John Flynn will use the
6 remaining minutes to discuss additional aspects of CEQA.
7 Thank you.
8          CHAIRMAN DEAN:  Okay.  Thank you.
9          MR. FLYNN:  Chair Dean, Members of the

10 Commission, my name is John Flynn.  I'm an attorney
11 assisting Valero on various legal aspects related to its
12 use permit application for its Crude by Rail Project.
13          What I'd like to do is reinforce a couple of
14 things that Mr. Cuffel just said about this process.
15          It's been easy to lose sight of the fact that
16 the permit for which Valero has submitted its
17 application is to construct and operate a crude by rail
18 unloading facility on its premises here in the City of
19 Benicia.  It's not asking for any permits or permissions
20 to run or operate any railroads.  That's up to Union
21 Pacific and the federal government.
22          Now, what that means is that the City has no
23 discretion with respect to the operation of the
24 railroads.  I know that's been explained to you, and I
25 know that you understand that.  But I think given the
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1 scope of the DEIR and the RDEIR, we've lost sight of
2 that constraint on the City's discretion.
3          Rail operations have nothing to do with CEQA
4 review for this project because of federal preemption.
5 We know we have a commitment from Valero to comply with
6 federal law that regulates rail operations, to the
7 degree that it applies to Valero, to the last dot,
8 period, comma, and exclamation point.  There is no
9 confusion about that.

10          And we know the City concedes that it doesn't
11 run railroads.  The City doesn't have any discretion
12 over the operation of the railroads.  And I know that
13 you understand that.  But this RDEIR and the DEIR do not
14 reflect that reality.
15          The process is out of control.  We're now
16 looking at rail operations, as it was just described to
17 you by Mr. Barringhaus, that go out to the state line
18 and beyond, and outside the state.  All of that is
19 outside the City's discretion.
20          I'm going to repeat something I said last year
21 about the DEIR, because it pertains to the RDEIR as
22 well.  And that is that we did decide as a nation, a
23 long time ago, the railroads were so important to moving
24 people and goods around the country, that a patchwork of
25 rules that changed from state to state, county to
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1 county, and city to city, would be completely
2 unworkable.  And I know that we all know that.
3          So what does that imply for this process?  It
4 means that the RDEIR that is now out for public comment
5 goes far above and beyond what CEQA requires.  In fact,
6 probably far above and beyond what CEQA permits given
7 federal preemption.
8          The City has drafted an RDEIR and a DEIR for
9 review by the public that does far more than the City is

10 required to do.  The importance of that aspect of this
11 process cannot be overlooked or overstated in tonight's
12 discussion or hereafter.
13          We look forward to a full hearing on the DEIR
14 and the RDEIR on our project application at the earliest
15 time possible.
16          Thank you for your consideration of my
17 comments.
18          CHAIRMAN DEAN:  All right.  Thank you, sir.
19      There's been a request for Marilyn Bardet and Andre
20 Soto to speak on behalf of the Benicians for a Safe and
21 Healthy Environment.
22          Do you want to step forward?  Are you prepared
23 to go next?  And can I ask in terms of -- they're
24 speaking on -- who else in your group is here tonight
25 that you're speaking for?  Can you raise your hand?
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1          MARILYN BARDET:  Andre Soto and Marylin Bardet
2 are speaking.
3          CHAIRMAN DEAN:  I see some hands back here.
4          MARILYN BARDET:  Oh.
5          CHAIRMAN DEAN:  Okay.  Just checking.
6          MARILYN BARDET:  Okay.
7          CHAIRMAN DEAN:  All right.  So you have 15
8 minutes.  Are you ready to go?
9          MARILYN BARDET:  Yes, I am.

10          CHAIRMAN DEAN:  All right.
11          MARILYN BARDET:  Thank you, commissioners.  My
12 name is Marilyn Bardet, and I'm a member of Benicians
13 for a Safe and Healthy Community, and I'm speaking on
14 their behalf tonight along with Andre Soto.
15          The Revised Draft EIR limits its focus,
16 primarily to uprail impacts of the Valero project, in an
17 attempt to especially address serious concerns raised by
18 state and regional and local agencies and cities,
19 including the state attorney general's office, the
20 California Public Utilities Commission, Sacramento Area
21 of Council Governments, the City of Davis, and also,
22 very significantly, environmental organizations at all
23 levels, some of whom are represented tonight.  We're
24 appreciative of the 60-day review extension that was
25 called for by NRDC and SACOG.

Comment Letter N

3.9-18



ELITE COURT REPORTING (949) 829-9222

35

1          Last week a newscaster referred to Pope
2 Francis's visit to the U.S. as being impactful, and
3 wondered what the short- and long-term consequences
4 would be of what he had to say.
5          Right here, in River City, that word
6 "impactful" echoed how we felt about the RDEIR's
7 evaluation of the Valero project.  What's truly
8 impactful about it?  Well, what it doesn't say:  It's
9 lack of full disclosure, unresolved conflicting

10 information, limited information, speculations, and
11 assumptions that are not backed up by evidence.  The
12 effects also of claims of infeasibility to mitigate
13 significant impacts onto federal preemption law.
14          And I'd like to just respond to Mr. Flynn's
15 comment just a moment ago.  How can you separate rail
16 off-loading racks from the trains making the deliveries
17 of crude, for which the off-loading rack is intended to
18 serve on Valero property?  They can build the racks, but
19 will the trains come if this project was, you know, not
20 approved?
21          We know that there were very few revisions made
22 to the draft DEIR on the subject of local conditions and
23 impacts to the Benicia community and environs.  Why is
24 that?  We consider this fact to represent avoidance in
25 favor of the Applicant.
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1          As was spoken tonight by ESA, the Revised EIR
2 admits there would be significant and unavoidable
3 impacts within CEQA topics, all mentioned already.  As
4 detailed in previous comments we submitted on the DEIR,
5 we contest that there would be significant and
6 unavoidable noise and traffic impacts, locally and
7 uprail.
8          Tonight we only have time for a few comments on
9 any of these issues.  So I'm going to focus my comments

10 on the RDEIR's presentation of contradicting information
11 that's presented without analysis or resolution, that
12 affects the document's evaluations of impacts.
13          The revised document restates DEIR conclusions
14 without revisions on local traffic impacts in our
15 industrial park, and noise impacts to humans and
16 biological resources.  It does not supply the criteria
17 or evidence for determining normal project operations.
18 Much of the analyses of conditions are generalized and
19 incomplete.
20          Conclusions are based on speculative modeling
21 and gross assumptions.  It's difficult or impossible for
22 the reader to accept the RDEIR's calculations and
23 conclusions at face value.  For example, claims for GHG
24 reductions owing to rail transport.
25          An example of missing information would be that
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1 there is no discussion of idling trains, whether idling
2 occurs on route uprail or during switching operations in
3 the Benicia Industrial Park and within the refinery
4 itself during trains' arrivals and departures.  Idling
5 could affect on-time scheduling, calculations of diesel
6 locomotive emissions, and fuel consumption, fugitive
7 emissions from tank cars, and effects of noise on
8 biological resources.
9          As Table 4.7-1, "Rail Incidence Initiating and

10 Contributing Causes" points out, there can be numbers of
11 reasons why normal project operations are anything but
12 normal.  Things go wrong, for whatever reason.
13 Unexpected train delays uprail may have adverse domino
14 effects on project operations uprail and in Benicia, all
15 the way from the crude source to the refinery.
16          The RDEIR admits that other rail companies
17 could be involved in carrying crude to Roseville.  There
18 is no end analysis of that possibility, or how a
19 different rail company could affect the referenced
20 normal project operations.  And there is no analysis of
21 train idling's contribution to GHG.
22          The document limits discussion of the hazards
23 posed by loaded high-hazard flammable trains, that term
24 of art, traveling on UP's, Union Pacific's main line
25 tracks, and on tracks in the Benicia Industrial Park.
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1          In the event of a catastrophic derailment or
2 other accident releasing and igniting flammable Bakken
3 oil, the one-half mile radius for a BLEVE event blast
4 zone is not discussed or depicted.
5          Figure 4.7-8 entitled "Worst Case Facility
6 Radiation Hazards" does not represent full disclosure,
7 by any means, of the panoply of effects, direct and
8 indirect, from such an catastrophic ignition of gases
9 from flammable Bakken oil released during an event at

10 the rail offloading racks.  How would a BLEVE affect
11 area businesses, employees, residents, wildlife, and the
12 refinery itself?
13          An example of unresolved conflicting
14 information involving safe routing of high-hazard
15 flammable trains required under the new USDOT rule of
16 May 2015, and claims for a GHG reduction, calculations
17 of diesel fuel consumption, and emissions for all rail
18 routes potentially involved, is an example of what I
19 mean by conflicting information.  And I'll give you my
20 points on that.
21          Of the three UPPR main line routes from the CA
22 border, California border to Roseville's rail hub, the
23 Donner Pass route is the shortest distance,
24 approximately half the distance of the Shasta Dunsmuir
25 route from Oregon, or the Feather River Canyon route.
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1          Trains taking the Donner Pass route would burn
2 less diesel, emit less GHG and other toxic emissions.
3 However, the new DOT rule on safe routing requires that
4 the safest route be chosen based on a minimum of 27
5 criteria, criteria that the document does not fully
6 disclose.
7          The RDEIR states that the Donner Pass route
8 only has 3.5 percent of Class 4 or 5 trackage, compared
9 with 80 percent for Feather River Route, and 100 percent

10 for Shasta Dunsmuir.
11          The RDEIR therefore reveals a conflict.  To
12 reduce GHG and limit diesel fuel consumption and
13 emissions, trains would take the shortest route, which
14 is Donner Pass.  We all know what that looks like.  But
15 the safest route can't be the shortest, given the lack
16 of Class 4 and 5 trackage on route UPRR route.  It can't
17 be the safest route.
18          There is no discussion of the tradeoff
19 situation posed.  How would Valero's or UP's economic
20 considerations affect routing choice?  There is no
21 discussion, except economic seems to trump most other
22 concerns.
23          Finally, the RDEIR does not identify the
24 particular landscape conditions along the three UPPR
25 main line routes, nor the one from Bakersfield that
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1 comes through the desert and up to Roseville.  And
2 therefore only general statements are made about the
3 severity of potential risks.  The document does not
4 provide enough information for proper evaluation of
5 impacts specifically, and their secondary domino effects
6 from spills, fires, et cetera.
7          Lastly, there are two more points here.  The
8 revisions fail to fully disclose the State's response to
9 the risks posed by high-hazard flammable trains

10 traveling railroads in California.
11          The Updated Gap Analysis for Rail in California
12 published in March 2015 by the State identifies the gaps
13 for emergency preparedness and response, especially
14 crucial in rural areas to catastrophic rail accidents
15 involving flammable crude oil and other flammable
16 liquids.  The RDEIR only references the report.  It
17 should have been included in the appendices, but was
18 not.
19          Finally, the RDEIR doesn't even mention that
20 Vancouver, Washington's huge marine port terminal at the
21 mouth of the Columbia River has recently added a new
22 rail terminal that would allow trains carrying North
23 Dakota's Bakken oil and Alberta, Canada's tar sands to
24 offload crude oil for transfer to ships that would run
25 down the West Coast to Bay Area refineries.  Tesoro
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1 Corporation is heavily invested.
2          Valero could, at any time, access domestic and
3 Canadian crude oil by ship, an option not mentioned in
4 the RDEIR, that would upset calculations for GHG
5 reductions that the RDEIR insists are the key benefit of
6 delivering crude by rail.
7          And as we've pointed out in our original
8 comments on the DEIR, the GHG reductions claimed are
9 gained without disclosure of all the sources of GHG that

10 would contribute to those evaluations.  Thank you.
11          CHAIRMAN DEAN:  Thank you.
12          Mr. Soto.
13          ANDRE SOTO:  Yeah, I'll continue.
14          The Safe California and CEQA requires, to the
15 extent feasible, impacts that are deemed potentially
16 significant are required to be mitigated.  Mitigation
17 plans must be submitted to the lead agency as part of
18 the Final EIR.  Mitigation plans must be reviewed under
19 CEQA for their feasibility and effectiveness to
20 eliminate or greatly reduce each identified impact.
21          RDEIR's Table ES2, "Summary of Impacts and
22 Mitigation Measures," tells that there would be
23 significant and unavoidable impacts on air quality,
24 biological resources, and hazard materials, greenhouse
25 gas emissions.  However, the few mitigations that the
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1 RDEIR suggests, that they are deemed to be unenforceable
2 under federal law, under federal preemption, whether by
3 local, state, or regional jurisdictions.
4          Under the assumptions made by the RDEIR in the
5 DEIR, we, the community of Benicia, Benicia businesses,
6 and uprail communities are apparently being left without
7 any viable protection of appropriate and enforceable
8 mitigation.
9          The RDEIR fails to describe, except in the most

10 generalized terms, the severity of potential impacts on
11 our industrial park and community in the case of
12 catastrophic accident within the park caused by
13 derailment or other accidents involving the release of
14 flammable crude oil.
15          Thus, credible worst-case scenarios have not
16 been fully disclosed with respect to potential severity
17 impacts, direct and indirect, to local businesses,
18 employees, and residents within the half mile or mile of
19 such an event.
20          The various types of accidents other than
21 derailment are not described or analyzed, such as
22 collision of a big rig tank truck carrying flammable
23 fuels or other hazardous material at the grade of UPRR's
24 crossing Park Road intersection.
25          According to the RDEIR's Table 5-1, "Potential
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1 Project for Cumulative Effects Evaluation," the latest
2 Chevron refinery permit requires a new firewater storage
3 tank to be built to add protection against another major
4 fire on refinery property.  This does not require
5 anything like that for Valero.  Why not?
6          RDEIR does not provide any evacuation plan for
7 the industrial park or residential areas within a half
8 mile of the UPRR main line track or rail spurs in the
9 park.  There are no discussions within the RDEIR of

10 possible need -- plausible need for evacuation within
11 the range of one mile owing to the toxic plumes of smoke
12 emitted from a catastrophic fiery explosion of Bakken
13 oil.
14          We saw this happen in Casselton, North Dakota.
15 And this stuff is so volatile and toxic, they have to
16 let it burn out.  They can't put it out.
17          The RDEIR states that discussion of possible
18 rail routes in California that would be used by Valero
19 trains is speculative, since the southern route coming
20 from the California border and passing through
21 Bakersfield is another possible route, and that is not
22 discussed.
23          You know, they refer to the Phillips 66 Rail
24 Spur Extension Project, and expect people to go look
25 through that, and they don't provide it.  That's another
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1 omission.
2          Regarding the quantitative risk assessment
3 results, the RDEIR says, quote, "It is possible that the
4 project-related crude be transported to the refinery via
5 any of the North American freight railroad tracks shown
6 in Figure 1.1."  Therefore, the routes used by UPRR to
7 transport crude from source locations to the California
8 border cannot be determined with any certainty.
9          While determination of the exact routes used by

10 the project-related trains would be speculative, many of
11 the routes outside of California would also traverse
12 populated areas, putting them at risk.
13          Therefore, you know, we also say the RDEIR
14 considers the likelihood of the frequency of such
15 disastrous events to be very low.  For example, Table
16 4.7 through 6, "The probability of crude oil release
17 from project trains, says that the rate of occurrence of
18 a 30,000-gallon release of crude oil into the
19 environmental be one release every 38 to 80 years."
20 There's already been five of them this year.
21          And it only takes into account one train
22 accident to have disastrous primary and secondary
23 effects.  Such accidents could happen at any time, the
24 railroad off-loading racks in Valero on the Valero
25 property uprail, all the way to the crude source.
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1          The RDEIR goes on to, quote, say, "No
2 reasonable feasible mitigation measures have been
3 identified that would, if implemented, reduce the
4 established thresholds of potential significant hazard
5 to the public or the environment that may result through
6 reasonably foreseeable upset and accident conditions
7 involving the release of hazardous materials into the
8 environment."                And so we know the federal
9 law is not going to protect us.  It's not going to

10 protect Davis, it's not going to protect Sacramento, or
11 any of the other places upline.
12          And we know that the 1232s that they've already
13 proved to move towards, that the federal government is
14 going to require, have already failed.  In the case of
15 Lynchburg, Virginia, it was 1232s that failed over there
16 and caught the James River on fire.  So it really
17 doesn't give us a whole lot of satisfaction or comfort
18 to hear that this is the direction they're going to move
19 in.
20          And so we thank you for your time, and we look
21 forward to a robust discussion.
22          CHAIRMAN DEAN:  Okay.  Thank you, sir.
23          So we will get on with some additional
24 speakers.  So I'm going to call five names, if people
25 could line up in the back.  So our first speaker is
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1 Christine Caulder, followed by Mark Altgelt from
2 Vallejo, Pat Toth-Smith, and then Ben from Nebraska
3 Street in Vallejo, and then Ethan Buckner from
4 San Francisco.
5          HI.  And you are?
6          CHRISTINE CAULDER:  Christine, I'm Christine
7 Caulder.
8          CHAIRMAN DEAN:  Okay.  Welcome.  Go ahead.
9          CHRISTINE CAULDER:  And I thank you for having

10 me here today and the opportunity to talk to you.
11          I can only tell you, being a Benicia mom, my
12 experience.  And these are facts that I had to live
13 through.
14          Last year my child was in school, and when he
15 came home he told me what had happened at school.  And
16 they had an informal shelter in place at his school.
17 And it scared me, because it made me realize how fragile
18 our children are.  They play outside at school.  There
19 are kindergartners, elementary, middle and high
20 schoolers, and they're outside all day, plus kids at the
21 playground.
22          And one adult at the school called Valero to
23 see what was going on, to see if there was an accident.
24 And I called the next day to find out, because my son
25 told me that they were playing outside, and they had
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1 to -- all of a sudden all the adults rushed the kids in,
2 and they had to shut the windows and shut the doors and
3 stay inside.
4          So that was very scary for me.  And for normal
5 days like this, to see how fragile children are, they --
6 some kids were having stomachaches.
7          To have all that train activity potential for
8 accidents, it's just very scary for me to have -- to
9 raise a child in a place like this.  And I think -- I'm

10 speaking on behalf of my child and the kids in the
11 school who went through that.
12          And I -- I'm kind of asking that we should
13 think about this and kind of prevent it.  We need to
14 really, really examine what we're going to do to protect
15 those who can't speak up for themselves.  So thank you.
16          CHAIRMAN DEAN:  Thank you.
17          CHRISTINE CAULDER:  I wanted to share that.
18 Thank you.
19          CHAIRMAN DEAN:  Okay.  Next speaker, Mark
20 Altgelt.  Good evening.
21          MARK ALTGELT:  Hello Planning Commissioner
22 members.  My name is Mark Altgelt from Vallejo,
23 California, and I'm with Citizens Climate Lobby as a
24 volunteer.
25          Currently there are 32 billion tons of CO2
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1 being emitted into the global atmosphere every year.
2 And companies and countries have enough coal, oil and
3 natural gas reserves to raise global temperatures by at
4 least 5 degrees centigrade.
5          The Bakken crude is some of the most
6 environmentally damaging oil to extract, because it's
7 highly fracking-intensive.  And so it's very economic --
8 environmentally damaging to extract that.
9          And in addition, it has -- with a combination

10 of methane, propane, and all the combination of fracking
11 chemicals that are combined with it, it's, of course,
12 highly volatile.  And even just a spill is deadly,
13 beyond 700 parts per million.  And so it can range in
14 parts per million anywhere from 10 to 20, to 50, to 700,
15 up to 1200 parts per million.  But it's deadly just in a
16 moment -- in a very brief exposure, at 700 parts
17 million.
18          My group has a simple proposal that -- and so
19 we really need to think about future generations, for
20 how much we want to continue putting carbon and CO2 in
21 the environment.  And Citizens Climate Lobby has a
22 similar proposal which would put a gradually-increasing
23 fee on the carbon content of coal, oil, and natural gas,
24 and return those fees collected to every individual in
25 equal monthly payments.  This would bring about a
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1 transition to alternative energy, which is what we need
2 to do for future generations.
3          British Columbia has implemented a similar
4 plan.  It has increased their -- improved their economy
5 and significantly reduced their emissions.
6          Our group commissioned a study that showed
7 implementing that plan would reduce emissions by 50
8 percent in 20 years, add 2.8 million jobs, 1.3 trillion
9 to the gross domestic product, and save hundreds of
10 thousands of lives through respiratory disease and
11 illness.
12          So we really need to think about the future,
13 and not -- and some of these -- some of these fossil
14 fuels need to be kept in the ground.  The Bakken oil
15 reserves are -- require -- you know, extreme
16 environmental damage, they're hazardous and deadly to
17 transport, and we don't need those in this area.
18          Thank you very much.
19          CHAIRMAN DEAN:  Thank you, sir.
20          Next speaker please.  And I want to remind
21 people to try and focus your comments on the
22 recirculated EIR.
23          Good evening.
24          PAT TOTH-SMITH:  I'm Pat Toth-Smith.  I'm a
25 resident of Benicia.
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1          My comments for the RDEIR have to do with the
2 new added section on the Sierra Nevada train routes.  In
3 particular, the route from Roseville to Nevada Southern,
4 which I will call the Donner Pass route.
5          And frankly, I have to admit, I found it
6 disturbing that the RDEIR minimizes the description and
7 characteristics of this route.  First, they don't call
8 the pass by its name, Donner Pass.  And then there is no
9 mention of the steep downgrades, the winding tracks, and

10 the many S curves.  There is no other route in the U.S.
11 quite like this.
12          The RDEIR states that Donner Pass route
13 contains only 3.5 percent of track 4 class [sic].  It
14 states that Class 4 track is the main class of track
15 that most long-haul freight trains travel on.
16 Apparently the track class number regulates the maximum
17 speed a train can go.  The lower the class of number,
18 the lower the speed.
19          I struggled to find out what the other class --
20 the 96.5 percent of the Donner Pass route track was,
21 until I stumbled onto Attachment 1 in Appendix F that
22 showed it was Class 3 track.
23          This wasn't -- there wasn't any explanation of
24 what a Class 3 track was in the RDEIR that I could find.
25 So I had to assume, because the train route requires a
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1 much lower speed, it is more hazardous.
2          This is important because in the RDEIR,
3 Attachment 1, "Unit Trains Risk Analysis," they show
4 that the Donner Pass route, because of the Class 3 track
5 status, is almost triple the risk of the other proposed
6 routes: the Feather River Canyon Route through -- which
7 is called the Roseville to Nevada Northern, and the
8 Roseville to Oregon route.
9          The majority of the Donner Pass route has been

10 deemed by the State of California in their report,
11 "Updated Gap Analysis" -- and I will turn this in so
12 it's in the records, so it's -- I'm sure it's in there,
13 that, quote, "A high" -- "It's a high-hazard area which
14 has important natural resources and nearby critical
15 waterways."
16          The Donner Pass route from the Nevada border is
17 a steep uphill snaking route that closely parallels the
18 Truckee River.  At many time it's only 100 feet from the
19 river.  It goes past -- the route goes past the Booker
20 Reservoir, which are both essential to the Truckee
21 Meadows Water Authority, which provides water to Reno,
22 Sparks, and nearby Lake Tahoe cities.
23          The Truckee River, which originates in Lake
24 Tahoe at Tahoe City and ends in Pyramid Lake, are both
25 contributors to the water supply for the Pyramid Lake
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1 Indian Reservation.
2          The train route continues through the town
3 center of Truckee, alongside Donner Memorial State Park,
4 by Donner Lake, then through treacherous rocky mountain
5 tunnels and passes with steep downhill grades and many
6 hairpin turns.  It frequently parallels Highway 80.  It
7 goes through the towns of Colfax, Soda Springs, Auburn,
8 Rocklin, and eventually to Roseville.
9          In the RDEIR this route is quantified as being

10 100 miles shorter than the -- at least 100 miles shorter
11 than the other two routes.  So with such a lower amount
12 of miles to travel, I imagine Union Pacific will want to
13 use this route as their preferred route for the oil
14 trains because it is economically superior.  But as
15 stated in the RDEIR, this route is almost triple the
16 risk of derailment than the other two routes.
17          The State of California is not ready for this
18 type of derailment disaster.  In the California Gap
19 report, that I'm going to hand you, in summary it
20 states, "While some varying levels of Hazmat response
21 capability currently exist, and some assets are
22 available through mutual aid, predominantly in the urban
23 areas of the state, it is still not a consistent and
24 fully reliable system for worst-case scenario.
25 High-hazard areas for derailments are primarily located
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1 in the mountains, and there are limited or no Hazmat
2 teams located near the high-hazard areas in rural
3 Northern California that meet response time criteria or
4 operational standards."
5          So after reading this report, it's clear the
6 State of California is unable to handle a major
7 derailment in the mountain pass areas, especially Donner
8 Pass.  These derailments with subsequent fires would
9 have to be left to burn.

10          This is especially important, because the
11 present oil tank car design is inadequate, with
12 extremely poor safety records.  Both the DOT-111 and the
13 safer CPC-1232 cars are not safe, and had derailed and
14 exploded and caught fire in other communities.
15          Union Pacific Railroad, due to its federal
16 preemption, would be the sole controller of the routes
17 taken, the times, the type of tank cars used, and the
18 tank car configurations.
19          And their safety record is of great concern to
20 me.  They have had two major derailments in less than a
21 year in California.  The first one, the Feather River
22 Canyon, derailed in November in 2014, in which 11 cars
23 derailed and spilled corn into the Feather River.
24          In July 2015, derailed in Galt, California,
25 which is just two months ago, in which 14 cars derailed
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1 and dumped wine, rice, and other goods into the soil.
2 One of the freight cars was wrapped around an oak tree.
3          If these had been oil trains with Bakken --
4          CHAIRMAN DEAN:  I'm sorry, you're running out
5 of time.
6          PAT TOTH-SMITH:  Oh, okay.  I'll hurry up.
7          CHAIRMAN DEAN:  Can you wrap it up quickly?
8          PAT TOTH-SMITH:  Okay.  I was just going to
9 say, if it had been Bakken crude or tar sands, it would

10 have been a different scenario.
11          And so I wanted to just say that the project,
12 as stated in the RDEIR, could create a hazard to public
13 or environment through a reasonably foreseeable accident
14 or accident condition.  So why would we want this kind
15 of --
16          CHAIRMAN DEAN:  I'm going to have to ask you to
17 wrap it up now.
18          PAT TOTH-SMITH:  All right.  So why would we
19 want this kind of risk when the RDEIR admitted that
20 these things would probably happen at least --
21          CHAIRMAN DEAN:  That doesn't mean continuing to
22 read on, please.
23          PAT TOTH-SMITH:  Okay.  Okay.  I'm sorry.
24          CHAIRMAN DEAN:  We have a lot of speakers
25 tonight.
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1          PAT TOTH-SMITH:  Okay.  I'll end there.
2          CHAIRMAN DEAN:  Yeah, thank you.
3          PAT TOTH-SMITH:  Even though I'd love to read
4 more.  Thank you.
5          CHAIRMAN DEAN:  Okay.  We have Ben, followed by
6 Ethan Buckner, followed by Danny Bernardini, and then
7 Grant Cooke, and Lisa -- is it Lisa Stark or Ilsa Stark?
8          Okay.  Hi.  Good evening.
9          BEN (VALLEJO RESIDENT):  Good evening

10 Commissioner Dean -- pardon me -- Commissioners, staff,
11 concerned citizens of Benicia, and everybody from the
12 region.  This is a mighty topic you have to wrestle
13 with.
14          It's an amazing corporate citizen that we have
15 here in Benicia, and that's Valero.  I worked at Exxon
16 back in '78, '79.  I'm not clear of the year that Valero
17 came in and took ownership of the refinery, but they
18 have been a corporate citizen, tied to the community,
19 concerned about safety and health, and bringing jobs and
20 revenue to this city.  They partnered with the building
21 trades, and we all donated money for the skate park.
22 They took the lead on that.
23          They have been here as a corporate citizen.
24 They're not just somebody that came along and decided
25 let's set up shop.  They follow the law, as far as they
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1 just did the scrubber.  That project was 170 million, I
2 believe, and there were zero accidents.  They cleaned up
3 the emissions.  They took it upon themselves to prepare
4 for that before that was in -- there was a mandate.
5          I represent the cement masons out of Northern
6 California.  I also represent 10,000 construction
7 workers in Napa and Solano County.  The jobs that these
8 will provide, not only for the journeymen, not only for
9 the people that live here in Solano County, but also the

10 apprentices.  In the state of California there are
11 45,000 registered apprentices in the construction
12 industry.  The refinery, not only here in Valero --
13 pardon me -- statewide, they also have a site down
14 south.
15          I would ask for your support in supporting the
16 project.  And I'm happy to say that we are here to
17 support Valero as a corporate citizen.  Thank you.
18          CHAIRMAN DEAN:  All right.  Thank you, sir.
19          Next speaker, please.  Good evening.
20          ETHAN BUCKNER:  Good evening.  My name is Ethan
21 Buckner.  I work with Forest Ethics.  We're an
22 organization based on the West Coast that's been
23 following the oil trains issue very closely for the past
24 few years.  And we want to thank you for the opportunity
25 to address you here tonight.
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1          I think the first thing that I'd like to say is
2 that trusting the oil industry, the rail industry, and
3 the federal government to protect the safety and health
4 of California's communities, and Benicia, is not a very
5 good idea.
6          And part of the reason for this is that this is
7 the same industry that lobbied very, very hard last
8 spring to undermine very common-sense safety measures
9 for rail safety, including life-saving train control,

10 mandatory speed limits, disclosure to the public about
11 when and where oil trains are moving, and the phaseout
12 of the most dangerous railcars.
13          This industry lobbied hard, and won in a lot of
14 ways, to prevent the most -- the very common-sense
15 safety measures from being implemented in the most
16 recent regulations that were released last May.
17          And a few notes on those regulations.  The
18 first is -- you know, the most dangerous cars, the
19 DOT-111s and the 1232s that are going to be phased out
20 over five years, and then ten years for the 1232s, both
21 actually don't ever have to be phased out fully.  You
22 could have trains of DOT-111s coming into Benicia that
23 are up to 35 cars on that train that would -- that could
24 be loaded, in perpetuity, given these new regulations.
25          And in addition, the new DOT-17 cars, the new
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1 designs that were released by the Department of
2 Transportation, have a puncture resistance of up to 18
3 miles an hour, and 12 miles per hour for side punctures.
4 If you were to tip a car over that's standing still,
5 that car will be moving at 16 miles an hour when it hits
6 the ground.
7          So we do not expect -- these cars -- and most
8 derailments, according to FENSA (phonetic), actually
9 occur at about 30 miles an hour.  So we expect that

10 these new designs are actually going to be safe in the
11 event of a derailment or disaster.
12          And we know from first responders that have had
13 to deal with these sort of disasters that the standard
14 protocol is to run and let it burn.  There is nothing
15 they can do.  No amount of foam that they can handle,
16 that can actually prevent or mitigate a disaster like
17 this.
18          And a couple of notes on the DEIR.  The
19 worst-case scenario assumed in the DEIR is a spill of
20 eight tanker cars, which is about 240,000 gallons.  The
21 Lac-Mégantic disaster spilled 1.6 million gallons, or
22 about 60 cars.  So I'm curious as to why eights cars was
23 chosen as an arbitrary number of the worst-case
24 scenario.  I don't think the worst-case scenario has
25 truly been analyzed in this document.
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1          And given all this, I think one of the -- the
2 important thing to note here is that, yes, as the Valero
3 rep said, the federal preemption means that once this
4 project is built, the City of Benicia has zero control
5 over what happens on the rails.
6          And right now there is a tremendous amount of
7 power that has been placed in your hands, this Planning
8 Commission, and City Council, to determine the fate of
9 many California communities.

10          Over 45 California cities, counties, school
11 districts, and public agencies have written letters to
12 both the Benicia Planning Commission, as well as the
13 Planning Commission in San Luis Obispo County, begging
14 to oppose and deny use permits for these facilities.
15          Because the power is in your hands.  If you say
16 no, the trains won't come, and you won't have this type
17 of risk.
18          So on behalf of many of our members, and a
19 coalition that represents many thousands of Californians
20 that are, you know, worried about our health, our
21 safety, our climate, we urge you to do the right thing
22 here and reject this project.  Thank you.
23          CHAIRMAN DEAN:  All right.  Thank you.
24          Next speaker, please.  Hi.  Good evening.
25          DANNY BERNARDINI:  Good evening.  Thank you
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1 Commissioners, City staff, other employees who have
2 given up not one of their nights, but two of their
3 nights for this important issue.  I'm glad that everyone
4 is going to get to have their say.
5          My name is Danny Bernardini.  I represent the
6 Napa-Solano building construction trades.  I'm the
7 business manager.  And I'm here to show our support for
8 the project in Valero.  But on top of that, I think the
9 delay in the EIR has opened up some good things within

10 our state and federal government.
11          As this process has gone along, Congressman
12 Thompson has convened several meetings and has dedicated
13 staff looking at safety issues, as much as he can get
14 done, given the federal issues going along with the
15 railway.
16          Senator Lois Wolk has met directly with Valero,
17 authored several bills.  One of them recently signed in,
18 giving -- regarding how many engineers are in a train.
19          And Supervisor Linda Siefert has held public
20 forums discussing these issues, learning more, and
21 letting the public know about it.
22          So I think our previous speaker mentioned that
23 there are some issues with our representation.  And I
24 think that this project is not only being looked at by
25 the City and by environmental groups, but also our
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1 elected officials who represent Solano County very
2 strongly.  And I think that we're in good hands with
3 them, as well as the other steps being taken.
4          So I appreciate your time.  Thank you.
5          CHAIRMAN DEAN:  Thank you, sir.
6          Next speaker, please.  Hi.  Good evening.
7          GRANT COOKE:  Hi.  My name is Grant Cooke.  I
8 own a mechanical engineering company here in this town.
9 I've been a resident now for almost 30 years.

10          I'd like, first of all, to thank you all for
11 your service.  I know how hard it is for people who work
12 all day long to put in the extra hours to come and
13 participate in the municipal process.  City government
14 won't work without people like you that are
15 conscientious, hardworking, and willing to commit the
16 time and effort to understand important facts or
17 important decisions.
18          Tonight is one of those decisions.  You, along
19 with the rest of the community, are going to be asked to
20 decide the future of Benicia.  This will be the most
21 important decision that's probably been addressed since
22 World War II.
23          The issues are paramount.  It's very important
24 that you understand it, and yet it can be very
25 confusing.  I mean, if you stand here tonight you'd
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1 probably -- your eyes are probably glazed over about the
2 controversy and the facts that have come forward.  But
3 it's a simple issue.  It's a simple issue that demands
4 the leadership from a local level.
5          We've heard tonight that you don't have the
6 authority; the federal government has the authority to
7 regulate the railroads.  Real leadership has to come
8 from the community.  These issues are so important that
9 they can't be left to people in Washington, D.C.  They

10 have to be made by people like you, that live here, that
11 understand what's trying to happen, and wants to
12 preserve our community.
13          It's a very simple argument.  We have a very
14 rich and very powerful oil company that provides most of
15 the revenue for this town.  The decision that's facing
16 you is that do you increase their ability to become more
17 profitable at the expense of the residents' health and
18 well-being.  Very simple, it comes down to that issue.
19          There is no reason to believe that there won't
20 be a major accident when you bring crude in from the
21 from railroads.  I mean, it's happened throughout the
22 nation time and time again.
23          The history of the carbon industries has shown
24 that they put profits above safety.  I mean, I sat and
25 listened to PG&E describe their benefits -- their safety
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1 record two weeks before San Bruno blew up.
2          The issue is very -- there is no historical
3 basis to assume that there won't be some major disaster
4 connected with Crude by Rail.  And the decision that you
5 have to make, is it going to happen here, is it going to
6 happen somewhere else.  Why should it happen at all?
7          You have the well-being and the health of the
8 community in your hands.  And I urge you to reject the
9 Valero's ability to bring in volatile and hazardous

10 crude by rail into this community.
11          Thank you.
12          CHAIRMAN DEAN:  Thank you, sir.
13          Next up we have Lisa Stark, followed by Roger
14 Straw, Kevin Coleman, Jim Kirchhoffer, and Ken Miller.
15          Hi.  Good evening.
16          LISA STARK:  Good evening commissioners.  I'm
17 Lisa Stark with Union Pacific Railroad, and I'm here
18 tonight to comment on the transportation of crude oil by
19 rail, including rail industry practices to ensure safe
20 and efficient movement of all the products that we haul
21 every day.
22          From the chlorine used to purify drinking
23 water, to the crude oil that provides energy products,
24 freight railroads transport some of the most essential
25 hazardous materials we use every day in our communities.
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1          According to the Association of American
2 Railroads, 99.99 percent of all crude oil carloads
3 reached their destination without any spill from a
4 rail-related incident from 2000 to 2014.  This strong
5 safety record is among the many reasons that the federal
6 government requires railroads to ship and haul hazardous
7 materials.
8          Under federal regulation railroads are
9 considered what is called a common carrier.  This means

10 that we cannot decide which kind of products we will
11 take for transport and which kind we won't.
12          Under our common carrier obligations, railroads
13 are required to accept for transportation any type of
14 commodity that is given to us by our customers, provided
15 that that is packaged according to U.S. Department of
16 Transportation regulations.  We do not have an option to
17 say no.  Therefore, we are obviously extremely invested
18 in providing that transportation as safely as we do
19 today.
20          Because Hazmat safety is a joint
21 responsibility, Union Pacific works with Hazmat
22 shippers, railroad supply companies, and our federal
23 government partners to develop specialized initiatives,
24 regulations, and standards to ensure these important
25 goods are transported safely and securely.
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1          Railroads are strictly regulated by the federal
2 government with regard to safety.  Federal regulation
3 and industry self-imposed practices dictate train
4 speeds, equipment and infrastructure inspections,
5 procedures on how we handle trains carrying hazardous
6 materials, and many, many more things related to safety.
7          Union Pacific in particular has a very rigorous
8 employee safety training requirement, and we have very
9 strict operating procedures that govern how our

10 employees handle the movement of hazardous materials,
11 including crude oil.
12          In addition, Union Pacific has done a
13 top-to-bottom review of our operations.  And federal
14 regulators have issued new regulations governing the
15 transportation of crude oil that Union Pacific is
16 following.  And an example of that is reduced operating
17 speeds, providing additional information to first
18 responders, and a variety of other things.
19          Union Pacific, outside of the regulatory
20 environment that we operate under, has additionally
21 committed to seven voluntary rail operating practices to
22 enhance safety for communities and customers, as
23 railroads transport the crude oil demand that we see to
24 meet North America's energy consumption.
25          Specifically, Union Pacific is utilizing a
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1 specialized routing protocol for trains that carry 20 or
2 more crude oil cars, to determine the safest and most
3 effective routes for moving those, and most secure
4 routes.
5          So you've heard in previous testimony that the
6 shortest route must be the safest route, and we would
7 choose to put a commodity over that route based on its
8 distance.  But I can tell you that when we do our
9 routing analysis, the shortest route may not be the

10 safest route that we determine to move a product.  And
11 you have to take into consideration all of the other
12 products that we move on our rail lines on a daily
13 basis, and what volumes we haul there.
14          We are also operating any trains that carry 20
15 or more crude oil cars that include at least one of the
16 DOT-111 tank cars, that we will not exceeded 40 miles
17 per hour on our network.
18          You've heard tonight from the project sponsors,
19 Valero, that they will not be using any DOT-111 cars.
20 So that doesn't really apply in this case.  But it is
21 something we're doing throughout our network on a
22 voluntary basis as well.
23          We are conducting track inspections beyond what
24 is required by the federal government.  And that is
25 occurring on all of our main line routes, including
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1 along all our routes where we have any trains that carry
2 20 or more crude oil type materials.
3          We're evaluating where the railroad may need to
4 install additional track-side sensors, which is a very
5 advanced technology, where we take readings on all of
6 our railcars and locomotives as they travel down the
7 railroad tracks, that can give us an indication if we're
8 going to have any type of problem or potential problem
9 with a railroad [sic], or a car that rolls over our

10 tracks.
11          We're supporting increased emergency response
12 training.  We also provide tuition assistance to first
13 responders to attend very specialized crude by rail
14 training.  The Benicia Fire Department has had
15 attendees, that were sponsored by the railroad, attend
16 that training within the last year in Pueblo, Colorado.
17          We also spent a full three days of doing
18 training here with the Solano County hazardous materials
19 team.
20          CHAIRMAN DEAN:  You've run out of time.
21          LISA STARK:  Right.  Thank you.
22          CHAIRMAN DEAN:  Can you wrap it up very
23 quickly?
24          LISA STARK:  I sure can.
25          Unfortunately, I have a lot of information to
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1 cover in rail safety and all that our industry does.
2 I'd be happy to answer questions later.
3          But I just leave you with this.  Safety is our
4 number one priority for our employees, our customers,
5 and most importantly for the communities we operate
6 through.
7          Thank you.
8          CHAIRMAN DEAN:  Okay.  Thank you.
9          Hi, next speaker.  Good evening.

10          JIM KIRCHHOFFER:  Good evening.  My name is Jim
11 Kirchhoffer.  I'm a resident of Benicia.
12          The new report, after an outcry from our local
13 citizens, is just as numbing and distorted as the first
14 one.  It is a rigged, crafted, professional snow job to
15 sell us a bill of goods.  Valero paid for it.  That's
16 the way the process works.  And they sure got their
17 money's worth.
18          Yes, Valero is a very good neighbor.  They fund
19 many local activities, and put up, I understand, 25
20 percent of our town's budget.
21          But what's the core of the deal?  Valero wants
22 to cut half of the marine crude that comes in, to
23 receiving that same amount by train.  What's the problem
24 with that?  Well, as a local friend reminds me, "Follow
25 the money."
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1          There is a fantastic profit in Bakken crude,
2 and the only way to get it to Benicia is by rail, in
3 cars that explode in derailments into massive fires that
4 firefighters have had to let simply burn out, in cars
5 that cannot be replaced for several years, at best, on
6 rail lines that traverse some of our most beautiful and
7 treasured waterways.
8          And in the Southern Nevada route, one of three
9 ways into the state, the report itself reveals that 82

10 percent of that rail line has rails that are on the 3 to
11 4 scale, versus the 4 to 5 that Amtrak and the rest of
12 Union Pacific use.  I'm happy to get some information
13 about that from one of the speakers.
14          We have no power or control over which line
15 Union Pacific uses.  Valero wants to make a lot more
16 money.  Nothing wrong with that.  In fact, that's their
17 legal mandate, increase profit for their shareholders.
18 If the CEO doesn't, the board of directors fires him.
19 That's the way the game is played.
20          And the way we play the game is to reject the
21 environmental report.  It really is a farce.  And if
22 you've read either or both, you will see that right
23 away.
24          The only way to get this terribly dangerous
25 crude oil away is to stop Valero from changing their
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1 current transportation procedure.
2          Valero can go on just as they have been doing,
3 which seems to have been working well for them.  We can
4 go on feeling safe in our homes and town.
5          Do we really want two, two 50-oil-tank-car
6 trains per day rolling into Benicia each and every day?
7 I think not.  What's in it for us?
8          CHAIRMAN DEAN:  Thank you.
9          Next speaker, please.

10          And after Mr. Straw, Kevin Coleman, Ken Miller,
11 James MacDonald, and Dan Broadwater.
12          Hi.  Good evening.
13          MR. STRAW:  Good evening commissioners and
14 staff, everyone here tonight.  I'm Roger Straw, Benicia
15 resident.  And I'll try not to get into the "who to
16 trust" department tonight, and speak only about the
17 RDEIR.  I'll not read my RDEIR page references here.
18 You can find them in my written comment that's
19 distributed to the Commission.
20          You can't talk about the RDEIR without talking
21 about preemption.  Federal preemption is turned to at
22 every possible juncture in the document as a
23 justification for lack of alternatives or mitigations.
24 I want you to note tonight that federal preemption might
25 just as reasonably be cited as a good reason for denying
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1 the project.
2          The City and Valero, as has been said by
3 others, will have no control whatsoever over rail
4 transportation.  How can we approve a project that we
5 can't regulate or control?
6          The RDEIR lifts up findings of potentially
7 significant environmental impacts and unmitigatable
8 hazards to human life, but it gives, over and over
9 again, a green light to the project nonetheless.  The
10 documents raises concerns about life-threatening
11 hazards, but goes into very little detail as to the
12 nature of those hazards.
13          A good example is the water analysis, water
14 impact.  The report fails to adequately describe human
15 hazards following a derailment, including impacts that
16 the report says, and I quote, "Could expose people or
17 structures to a significant risk of loss, injury, or
18 death."
19          Also disturbing, the report neglects any
20 mention of the near impossibility of cleanup when heavy
21 tar sand spills and sinks to the bottom of a waterway.
22 It simply refers to State of California's
23 responsibilities under SB 861, offers one of its many
24 references to preemption, and concludes there are no
25 mitigation measures available.
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1          Substantial and unavoidable water risks, the
2 message seems to be "Live with it."
3          My greatest concern continues to be the
4 fragility of tank cars Valero would use.  These CPC-1232
5 cars will continue to be in use for the next five years
6 under the grossly inadequate new rules issued by the
7 federal DOT.
8          But the RDEIR shows vividly the significant
9 cumulative impact potential for human injuries and death

10 using all of the newer tank car designs, 1231, 117,
11 117R, as you saw up here, and concludes, as I quote, "As
12 shown in these figures, while the updated tank car
13 designs reduce the overall risk, the impact would remain
14 significant."
15          So even if Valero switches to the 117 cars --
16 why would they do that?  They've been so strong on their
17 safety record -- rather than the 1232s, even if they did
18 switch to those 117s, these high-hazard flammable trains
19 will, in fact, be bombs on wheels.
20          How in the name of moral prudence, I have to
21 ask you tonight, how, as visionary people here in
22 Benicia, can we allow this project to go forward?
23          Finally, the RDEIR states that "Most of the
24 main line routes used for proposed project," this is a
25 quote, "have been upgraded to include positive train
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1 control."  That would be great, but I doubt it.  I'd
2 like to see convincing detail and information on that
3 statement.
4          National reports show a widespread lack of
5 progress towards implementation of PTC by the end of
6 2015, as required by law.  I wouldn't be at all
7 surprised to learn that UP has, in fact, not upgraded
8 many segments of the rail routes being proposed.
9          Thanks for your time, and thanks for your work

10 on this commission.  Without your work, and that of us
11 citizens who are not necessarily controlled by outside
12 forces, we'll get this job done.
13          CHAIRMAN DEAN:  Okay.  Thank you.
14          Next speaker, please.  Hi.  Good evening.
15          KEVIN COLEMAN:  Good evening members of the
16 Commission and staff.  My name is Kevin Coleman.
17          As a business agent for the International
18 Brotherhood of Electrical Workers, Local 180, covering
19 the jurisdiction of Napa and Solano Counties, I support
20 the Valero Crude by Rail Project.
21          Taking into consideration all aspect of the
22 crude expansion, I believe the benefits are quite good
23 for Benicia.  Valero has gone above and beyond to ensure
24 the safety associated with the Crude by Rail
25 infrastructure project.  It is one of the only
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1 refineries to be recognized with a VPP star site
2 designation for preparedness and prevention.
3          Implementing this project would decrease
4 greenhouse gas emissions, reduce the risk of crude oil
5 transportation compared with marine delivery, and would
6 overall decrease reliance on foreign oil.
7          Locally, numerous permanent and construction
8 jobs would be created.  Increased economic activity and
9 additional tax revenue would help fund the City's

10 general fund.
11          The sooner this project can be approved, the
12 better it will be for Benicia.  I wholeheartedly support
13 Valero's Crude by Rail Project, and I hope you do as
14 well.
15          And in closing, there is significant risks
16 associated with virtually everything we do.  Our
17 objective, as responsible citizens, is to properly
18 manage it, and this, Valero has demonstrated an ability
19 to do very well.
20          Thank you.
21          CHAIRMAN DEAN:  Thank you.
22          Next speaker, please.  Hi, good evening.
23          KEN MILLER:  Good evening ladies and gentlemen
24 of the Commission.  Thank you for this opportunity.  My
25 name is Ken Miller.  I'm the business agent, organizer
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1 for Ironworkers Local 378.  We're located at 3120 Bay
2 Shore Road, just down the street from the Valero
3 refinery.
4          I've been going to the union hall there for
5 over 21 years.  I can say I've never seen an accident,
6 never seen any problem there.
7          The rail tracks go right in front of our union
8 hall.  Sometimes there is a train there.  They do their
9 best to break the cars up, to not block any driveways

10 when they're sitting there.  I think that's a good
11 neighbor.
12          I'm here to tell you that we have 2100 members,
13 journeymen and apprentices, and we're all for this
14 project.  Thank you.
15          CHAIRMAN DEAN:  Thank you.
16          Next speaker, please.
17          JAMES MacDONALD:  James MacDonald, Pittsburgh,
18 California.  I was going to talk about something
19 different, but -- before the Constitution of the United
20 States we had some Articles of Federation, I believe
21 that's what it was called, and quickly found out that
22 centralized government was not the way the American
23 people wanted.
24          The 10th Amendment, which is what they keep
25 referring to as why you have no right to protect the
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1 citizens of Benicia, is about states' rights, okay.
2          States were holding up goods, services and
3 goods.  They had a port.  Another state doesn't.  They
4 tried to get to it, and the state would hold it up,
5 making an economic advantage for that state.
6          So are you creating an economic advantage for
7 the State of California compared to other states?  That
8 is the only place the federal government has
9 jurisdiction under the 10th.  They don't -- all this

10 other stuff is just corporate tyranny.
11          Read the Constitution and the Amendments, and
12 you quickly find out that the American people hate
13 corporation tyranny.  All of the Amendments have to deal
14 with keeping them under control, and preserving our
15 rights.
16          And I think it's -- once again, people have to
17 get up and do a constitutional amendment to again tell
18 them that they do not have the right to tell us that
19 children have to die of asthma.
20          They want to talk about cancer rates.  They
21 want to talk about a bullet that travels 35 or 40 years
22 to get to its target.  Well, let's talk about a bullet
23 that takes, you know, 45 minutes after they're released
24 to get to a child and kill them.  You guys should look
25 at a film of a child taking 10 hours to die in a
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1 hospital from asthma.
2          Thank you.
3          CHAIRMAN DEAN:  Okay.  Thank you.
4          Next speaker, Dan Broadwater, followed by Dan
5 Bundy, followed by Joseph Rizzi, then Theresa Ritts, and
6 Maria Teresa Matthews.
7          Hi.  Good evening.
8          DAN BROADWATER:  Good evening, commissioners.
9 My name is Dan Broadwater.  I'm business manager of the

10 electricians union in Napa and Solano Counties.  I've
11 written several letters and deposited them with you
12 folks, and it all was around work.  You know, work has
13 been bad for the last 30 years.
14          I know this process works, the CEQA process
15 works.  I was on the planning commission for the City of
16 Vacaville for almost nine years, and we seen it work.
17 But there is a difference with this, with this project,
18 and the policy and the procedures to go about it.
19          And I ask you to have staff get legal to really
20 go through this preemption law.  Because the way I see
21 it, and it's Chapter 33, and it's a 1995 act, "The
22 following is a summary of state and local permitting or
23 preclearance requirements preempted," "Preconstruction
24 permitting of a transload facility," "Environment and
25 land use permitting," "The demolition permitting
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1 process."  These are just three or four at the beginning
2 of about a dozen items, and it would all pertain to this
3 particular project.
4          And I know that this has probably all been
5 hashed out by you folks.  You've had volumes to read and
6 everything.  But, you know, personally having worked at
7 that refinery, out of the five or six in the Bay Area,
8 this is one of the best ones to work at.  It's one of
9 the safer facilities to work at.

10          These folks do have their employees and the
11 citizens of Benicia at heart.  Hell, half their people
12 live here, you know.  So they've got to take care of
13 things.
14          And I just really, I urge you to stop this
15 continuance of this process, and let's get to the point
16 where we can approve this project and move it forward.
17          I am in support of the Crude by Rail Project,
18 as is the 600 members of IBEW Local 180.  Thank you.
19          CHAIRMAN DEAN:  Thank you, sir.
20          Next speaker, please.  Hi.  Good evening.
21          DAN BUNDY:  Good evening.  Hi.  My name is Dan
22 Bundy.  Thank you all for being here and listening to
23 all of us give our comments.
24          All I would like to say is that you're the ones
25 that are going to make some decision at some point
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1 whether to continue the process or to stop the process.
2          Things -- in my mind, this has to go to the
3 fact that we don't want to be the people that allowed a
4 process to go forward in the name of death, of
5 destruction of the planet, of the environment, of the
6 species.  We don't want to do that.
7          I don't know how you're going to make this
8 challenge within yourselves come to a vote.  But I know
9 I sit on a commission, and if this came before my body,

10 I would have a hard time making a decision that impacted
11 the rest of the people of not just our community, but
12 the -- what was the name of the -- the up -- up what? --
13 uprail people as well.
14          It's just a no-brainer to me.  You guys got to
15 take this into consideration.  We're much more than a
16 capitalistic expression.  You know, we're humanity.
17 Thanks.
18          CHAIRMAN DEAN:  Thank you.
19          Next speaker, please.  Hi.  Good evening.
20          TERESA RITTS:  My name is Teresa Ritts.  I'm a
21 Benicia resident of 38 years.  I would like to emphasize
22 the public safety issues pointed out by the Revised
23 Draft EIR.  I oppose this permit.  Thank you.
24          CHAIRMAN DEAN:  Thank you.
25          Next speaker.  Hi.  Good evening.
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1          MARIA TERESA MATTHEWS:  Good evening.  Let me
2 get these on here.  Thank you for the fine work that you
3 are performing.
4          My name is Maria Teresa Matthews, and I have
5 been a resident of Benicia for 38 years.  I retired from
6 Exxon company, the Benicia refinery.  And my husband, my
7 late husband and myself, we have been very supportive of
8 this project because we always considered that safety
9 has been number one at the refinery.

10          I don't think that any report is going to
11 satisfy the opponents of this project.  And I always
12 want to recommend to you is to go to the -- you
13 contracted or the city contracted, the professionals.
14 They are well known.  They have a high reputation.  They
15 know what they are doing.  So I really recommend that
16 you focus on this information, these results.
17          And the situation of the project with the
18 Valero tracks is not going to increase or decrease the
19 railroad system that we have, and you're not going to be
20 able to redo it or realign it or redesign it.
21          So the important thing is to see what is best
22 for Benicia.  And I think that the project is the best
23 thing for Benicia.  Thank you.
24          CHAIRMAN DEAN:  Okay.  Thank you for your
25 comments.

Comment Letter N

3.9-41



ELITE COURT REPORTING (949) 829-9222

81

1          MARIA TERESA MATTHEWS:  See you later.  Yeah,
2 good work.
3          CHAIRMAN DEAN:  Next speaker, please.
4          JOSEPH RIZZI:  Hi.  I'm Joseph Rizzi.  I'm an
5 investor of Benicia, a member of the Makerspace here in
6 Benicia.
7          I'm here to let you guys know that there is
8 possibly another way or another option to help make
9 things safer, not only for Benicia, but for the rest of

10 the rail system as well.  And it's a handout I've given
11 you here.  It's called "Emergency Response Safety Car."
12          It's all about, actually -- you know, when you
13 think about your cars and your equipment, you know, you
14 take your safety along with you.  Everybody has a car.
15 Almost everybody has a spare tire in their car.  You
16 bring that safety with you.  So when you have an
17 accident or you have a problem, you have that equipment
18 with you.
19          This is all about doing that exact same thing.
20 You know, make a safety railcar.  It doesn't exist
21 today.  I'm saying that, hey, this is something that we
22 should consider.  Because if you actually take the
23 safety along with you, then you have it wherever you go,
24 whether it's uprail or wherever.
25          And Valero does have some control over this.
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1 They can request to have a safety car go along with
2 their cargo and make sure it's there.  The rail company
3 can also insure that it is there.  Benicia, it doesn't
4 have as much consideration being able to mitigate that,
5 as you've already heard tonight.
6          What Benicia can do is they can charges taxes
7 for any car or train that comes through that does not
8 meet your specifications.  If you want to make sure that
9 your -- only the cars that come in that have the higher

10 quality, that's what you do.  You put a tax on what --
11 if it's not efficient.  You have the ability to do that
12 kind of stuff.
13          But trying to mitigate and say, "Oh, we're
14 going to save the world by not having railcars coming
15 into Benicia" is silly.  The railcars are already coming
16 in today.  The Bakken crude, as you already heard, oh,
17 it could come in through the ports.
18          So dealing with the Bakken crude isn't an
19 issue.  It should not be an issue.  Making your highways
20 a little bit clearer or a little bit safer, that's what
21 I hear in all of these situations.  They want to make it
22 safer.
23          And when I read the reports, I was really
24 concerned.  Because it could be hours, days, or a lot
25 longer, for them to deal with anything that's out there.
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1 And being able to get the safety equipment from where it
2 is, or whichever county's it is, it's not standardized.
3 So if you actually require and have all of that safety
4 stuff there and available, it can make it and it can be
5 used.
6          There's a lot of techniques that can be dealt
7 with by having the containment systems available, I've
8 outlined on here.  And if anybody in the audience would
9 like a copy of it, I would be happy to give it to them

10 as well.  But please consider there is alternatives in
11 being able to deal with this.
12          I support Crude by Rail, because they're not
13 asking for much.  They can already put those railcars
14 and that oil in their facility.  They can't do it at the
15 same quantity, but it is already available to them
16 today.  And you're not really -- they're not asking
17 for -- they're asking for a construction permit to be
18 able to add more to it.  They have a very good safety
19 record, and there is no reason why not to.
20          Thank you very much.
21          CHAIRMAN DEAN:  Thank you, sir.
22          Next up, Dale Cross, Judith Sullivan, Dwayne
23 Weiler, Anina Hutchinson, Lisa Crowley, and Craig
24 Snider.  Why don't you just come forward, yeah.
25          Hi.  Good evening.
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1          DALE CROSS:  Good evening.  My name is Dale
2 Cross, and I'm resident of Benicia.  And I've lived and
3 worked in Benicia for 45 years.  My children and
4 grandchildren were raised here and have attended Benicia
5 schools.
6          We greatly enjoy the small town, family
7 friendly atmosphere of Benicia.  We enjoy the city
8 parks, the recreational areas, the waterfront, public
9 library, public schools, and the great infrastructure of

10 the city, which has been made possible in large part by
11 the tremendous tax base and philanthropic efforts of
12 Benicia -- or of Valero.
13          I'm also the director of the local camp and
14 mentoring program for foster kids, which Valero has
15 generously supported for the past ten years.  In fact,
16 all Benicia citizens have benefited directly and
17 indirectly from the great financial support, tax base,
18 and philanthropic generosity of Valero.
19          After reading the revised DEIR, I support the
20 Valero Crude by Rail Project.  The report clearly
21 indicates that the Crude by Rail Project will provide a
22 net reduction in greenhouse gas emissions, with a
23 regional and global benefit, as well as for Benicia.
24          It will result in no significant environmental
25 quality impact for Benicia, and California, including
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1 refinery emissions, rail safety, noise and traffic.  It
2 will significantly boost the local and regional economy
3 by creating 20 full-time jobs, good paying jobs, and 120
4 skilled craftsman jobs during construction.  And it will
5 also generate millions in tax revenue, wages, and
6 economic benefits to Benicia and the State of
7 California.
8          Further, the Crude by Rail Project will not
9 increase the amount of crude oil that can be processed

10 at the refinery.  It will not involve any changes to
11 existing refinery processes and facilities.  And it will
12 not result in any changes to the emission limits set
13 forth in the current refinery BAAQMD permit.
14          The concerns of the opponents of the Valero
15 Crude by Rail Project focus on rail safety outside of
16 Benicia.  The City, you folks, have gone well beyond
17 what the law requires to have the opponent's concerns
18 addressed.
19          In fact, the focus of the revised DEIR is to
20 address rail transport and rail safety, and to inform
21 the public of what the federal government has done
22 already due to previous assents in the last few years,
23 and those that they have put in force, and then those
24 that are planned to be installed during the next couple
25 years.
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1          To address rail safety and approve rail safety
2 standards, I think the Draft EIR goes through those
3 details very well.  It also highlights the improvements
4 of Union -- that Union Pacific Railroad has undertaken
5 to meet and exceed these federal standards.
6          Valero is diligently working to ensure` they
7 stay competitive in this commodity market, while at the
8 same time create as little impact to Benicia residents
9 and businesses as possible.

10          Valero first submitted the application for this
11 project back in 2012.  In May of 2013 the City issued a
12 notice of intent to adopt an initial study, mitigated
13 negative dec, for the project.  Following a public
14 meeting in July of 2013, the City called for the full
15 EIR, and then committed to issue that report in the fall
16 of 2013.  The actual draft of the EIR was not circulated
17 until June of last year.
18          Since then there's been many public hearings,
19 many public forums, comments, more revisions, more
20 public forums, more revisions.  And finally, in August,
21 we received the Revised Draft EIR.  And now we have
22 scheduled multiple public hearings to hear comments
23 again.
24          Although I applaud the City's efforts to
25 provide information to the local opposition of the
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1 project, you have more than fulfilled your legal
2 requirement.  You are all aware of the federal
3 preemption.  And the CEQA review of rail operations is
4 also preempted by federal law.
5          The Valero Benicia refinery is one of the most
6 advanced refineries in the nation, and has a commendable
7 safety record.  This project will allow Valero to stay
8 competitive, and continue doing what the refinery was
9 designed to do, to be one of the safest and most

10 environmentally-friendly refiners of crude oil in the
11 U.S.
12          It's time now for you to act.  I strongly urge
13 you to accept the Revised Draft DEIR as final, and urge
14 you to support the Valero Crude by Rail Project.  Thank
15 you.
16          CHAIRMAN DEAN:  Thank you.
17          Next speaker, please.
18          Hi.  Good evening.
19          JUDITH SULLIVAN:  Good evening.  Thank you for
20 letting us speak again.  I'm Judith Sullivan, and I'm a
21 Benicia resident.
22          I'd like to respond to something about the
23 railroads that I wasn't going to mention, but it hasn't
24 been mentioned yet.  And that's about the Local Safety
25 Hazard Sites, which are called the LSHS.  And this was
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1 taken from the RDEIR.
2          And it is mentioned in this report that these
3 sites account for a disproportionate number of repeated
4 derailments occurring in California.  The data available
5 shows that from the period of 2009 to 2013, 58, or 17
6 percent of derailments, occurred on or near the LSH
7 sites.  Even though these vulnerable spots are known to
8 the railroads, many have not been repaired.
9          Operating under this faulty system appears to

10 be waiting for an accident to happen.  Thus, not trying
11 to find a way to mitigate this problem may be seen as a
12 failure of the document to properly address this issue.
13          I have a lot of concerns about them even
14 wanting to carry crude by rail on the railroads, knowing
15 all these accidents that have already occurred, and
16 knowing they can happen anywhere.
17          The fire balls that have been happening, you
18 never know when they're going to happen.  The RDEIR
19 talks about 13 of these accidents.  But there have been
20 more than 13.  There's more like over 20 in the last
21 three years.
22          Another concern I have is that there was no
23 mention of public places, such as parks, regional,
24 state, local parks, historic sites, monuments and
25 recreation areas, such as campgrounds, in the public
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1 domain that are vulnerable for the same reasons as our
2 schools are, to being within a quarter of a mile of a
3 railroad -- Union Pacific railroad track.
4          These areas of public domain belong to all of
5 us, and they're supported by our taxes, supported and
6 maintained by our taxes.  Lack of disclosure of these
7 public places in close proximity to the tracks used for
8 the HHFTs is as equally important as our public schools.
9          These are areas where people who populate them

10 face the same health risks of fumes from the locomotive
11 diesel engines, along with the potential dangers
12 involved in oil and fire spill accidents.  None of these
13 places were addressed in the RDEIR.
14          A precedence for acknowledging these public
15 areas might be the recent National Environmental Policy
16 Act, NEPA, a federal equivalent of our state's CEQA.
17 The NEPA required Governor Brown's proposed high-speed
18 rail project to list all of the city, county, regional,
19 and state parks and recreation areas that might be
20 affected by high-speed rail within close proximity.
21          In contrast, there is no requirement to assess
22 the impact on public places close to the HHFTs, the
23 latter of which are potentially much more of a public
24 hazard than the proposed high-speed rail.
25          Many places, many of our very special places in
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1 California, that are irreplaceable if something happens,
2 are landmarks such as the Donner Lake commemorating the
3 Donner party expedition, portions of which ride right
4 along the UP railroad route.
5          Another concern I had was -- let's see.  I'm
6 going through my notes, because I'm trying to see what
7 other people had said.
8          The class of -- the different classes of
9 tracks, the maintenance on the tracks is not the same.

10 A class 6 track is maintained much more stringently than
11 a class 4 or 5 track.  So when they say they're always
12 watching their tracks, I'm concerned that the tracks
13 that the freight trains go on are not that carefully
14 supervised.
15          For these and many other reasons I've written
16 several letters to the Planning Commission before on
17 this.  But for now these are my statements.  And I will
18 be sending in the written report.  Thank you.
19          CHAIRMAN DEAN:  Okay.  Thank you for your
20 comments.
21          Next speaker, please.  Hi.  Good evening.
22          LISA CROWLEY:  Good evening.  My name is Lisa
23 Crowley.  I'm a resident of Benicia.  I'm an
24 environmental health and safety professional with over
25 24 years' experience.  And my career has been with

Comment Letter N

N1-75
cont.

N1-76

3.9-46



ELITE COURT REPORTING (949) 829-9222

91

1 consulting.  I've seen almost every type of industry and
2 how it's made.  I've worked with Union Pacific as my
3 client in consulting, as well as for facilities that
4 I've helped that are my clients.
5          Additionally, I spent seven and a half years at
6 C&H Sugar as the environmental health and safety
7 manager.  And then I've come to Valero, and worked here
8 for eight years, and recently moved to Benicia with my
9 family.

10          The focus on safety, thoroughness,
11 professionalism at the Benicia refinery is superb.  And
12 what this project has done is extended Benicia's
13 influence through interagency cooperations, and made the
14 state better by having more influence on safety, and
15 extending that safety culture from the Valero Benicia
16 refinery, beyond.  Influencing other agencies, other
17 neighbors, and the Union Pacific system.  So working
18 together we've made a stronger system.
19          My experience at the Valero Benicia refinery
20 and the safety culture has increased my ability to bring
21 safety home to my child, to the community, to my
22 neighbors.  And they're all Benicia residents now.
23          Additionally, the refinery provides a
24 significant amount of the City's budget and revenues.
25 These funds go directly to some of these services that
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1 make living in Benicia a better place.  The Crude by
2 Rail Project will insure that Benicia can continue
3 providing the services of all the small-town benefits
4 that we get.
5          It will increase tax revenues and economic
6 activity through the region.  This project is not just
7 only beneficial to Benicia, but for the whole entire
8 region.  As I said, it also extends safety, our safety
9 culture, to our region.
10          And I urge to you support Crude by Rail.  I've
11 reviewed the RDEIR, and I feel it addresses the issues
12 that will help keep our community safe and strong.
13 Thank you.
14          CHAIRMAN DEAN:  Thank you.
15          Next speaker, please.  Hi.  Good evening.
16          DWAYNE WEILER:  Commissioners and staff, and
17 Benicia residents, my name is Dwayne Weiler.  I've been
18 a long-time Benicia resident.
19          I first started with the refinery when they
20 were being built.  I see a lot of fear in some of the
21 residents here.  And I can appreciate that, because I
22 had some fear in the beginning, until I learned the
23 business, learned how the processes worked.
24          And it was mentioned here earlier about
25 management.  You can manage it.  It can be managed.  If
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1 you think about the gasoline in your car, your gasoline
2 is actually a lot more volatile than the crude oil is,
3 but it's managed very well, but it's controlled.
4          The refinery has been a good neighbor, a
5 long-time good neighbor to the community.  It was
6 mentioned earlier by Mr. Cuffel about the stellar safety
7 record, special recognition even from the federal, two
8 refineries in California.
9          So I certainly support the Crude by Rail

10 Project.  A lot of talk about outside of Benicia, the
11 cross-country transport.  Of course, that's all
12 regulated by the federal government.  But I know that
13 Valero, with their stellar safety record, will continue
14 to do the best they can to maintain that.
15          So just to wrap it up, they've been a good
16 neighbor, and I'm sure they will continue to do the best
17 they can.  Profitability was mentioned.  And the more
18 profits they make, the City of Benicia will also
19 benefit.  Thank you.
20          CHAIRMAN DEAN:  Thank you, sir.
21          Hi.  Good evening.
22          ANINA HUTCHINSON:  Hi.  My name is Anina
23 Hutchinson.  I'm a resident of Benicia.  And while
24 Valero has been a good neighbor, I don't think that we
25 can be held hostage by their -- what they've given
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1 generously to our community.
2          My other concern is that we need to promote --
3 we need to give incentives for alternative energies.
4 And granting this permit doesn't do that.  We stay using
5 fossil fuels and continue on the old ways.
6          Sometimes when I need to make a decision, I
7 think about the regret factor, and if I didn't go in a
8 certain direction, how I would feel afterwards.  And if
9 there is an accident -- and accidents are unexpected.

10 Accidents happen.  It doesn't matter how much we prepare
11 for them.  Accidents can happen.  And if one does, what
12 horrible regret we will have if this project is
13 approved.
14          So I don't support it, and I hope that you
15 don't.  Thank you.
16          CHAIRMAN DEAN:  Okay.  Thank you.
17          Next speaker, please.  Hi.  Good evening.
18          CRAIG SNIDER:  Hi.  My name is Craig Snider.
19 I'm a 12-year resident of Benicia.
20          I'd like to state first that federal
21 regulations do refer to these trains as high-hazard
22 flammable trains, and they do so for a reason.  These
23 trains are known to catch fire and explode when they
24 derail.  So it's no wonder that people refer to them
25 simply as bomb trains.  They explode, simple as that.
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1          Now, Benicia's industrial park has been
2 characterized by some as the engine of Benicia, and we
3 really depend upon here.  And our strategic plan for
4 Benicia includes the goal of attracting more businesses
5 and diversifying the industrial park.
6          So you have to ask yourselves this:  If you
7 were looking to locate your business in an industrial
8 park -- and there's many to choose from around here.  In
9 fact, many of our businesses here have been leaving for

10 better prospects elsewhere.  But if you were looking to
11 locate one, would you choose one that has two long bomb
12 trains coming in twice a day or one that doesn't?  Would
13 you stake your business?  Or would you knowingly buy a
14 home within the blast zone of a high-hazard flammable
15 train?
16          Remember, 100 carloads of this crude will be
17 coming in each day.  And so you have to ask yourself how
18 will increases in noise and traffic jams make our
19 industrial park more attractive to businesses?  I think
20 these are legitimate questions.
21          Now, as you've heard, Valero has washed its
22 hands of any responsibility for rail transport of crude,
23 deferring to state and federal laws, preemption, and so
24 forth.  That's fine.  Yet if not for Valero's proposal,
25 we would not have this hazard in our midst.
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1          How can we allow two high-hazard flammable
2 trains per day into our community when we have, as
3 they've explained, no control or oversight of the rail
4 safety systems affecting our town?  None.  Out of their
5 hands; out of our hands.
6          It's one thing to live in the shadow of an oil
7 refinery with its inherent risks of chemical releases.
8 We heard somebody had their kids had to shelter in
9 place.  And the risk of fires, like they had over at

10 Chevron.  So why up the ante by adding two bomb trains a
11 day in the middle of our industrial park?
12          How is the environmental destruction associated
13 with fracking shale oil, and strip mining beautiful
14 virgin Boreal forests in Canada for tar sands good for
15 Benicia?
16          I mean, why do we decry the destruction of
17 ancient ruins by Isis by blowing them up, but we seem to
18 turn a blind eye to the environmental destruction by
19 fossil fuel extraction.  Have you actually seen some of
20 the pictures of what's happening in Canada?  It's a
21 disgrace.
22          How is global warming and the ruin of our
23 children's future good for Benicia?  And how can
24 bringing two bomb trains a day into the middle of our
25 industrial park, with no control of rail traffic or
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1 safety, possibly good for Benicia?
2          So if Valero must have this dirty high-hazard
3 fuel, which apparently they're getting anyway, well, at
4 least I suppose we can choose alternative three, which
5 would require them to offload it outside of town
6 someplace and bring it in by pipeline.
7          But I'm just wondering what other towns they're
8 going to find that are going to welcome this stuff.
9          That's all.  Thanks.

10          CHAIRMAN DEAN:  Okay.  Thank you.
11          I get the sense that the Commission might be a
12 little antsy, and we might need to take a break, because
13 we've been here for about two hours.  So I'd like to
14 take a ten-minute break.
15          Before we go, though, just so you know, the
16 next speakers who are up, Tom Lam, Constance Buetel,
17 Nathan Stout, Kerry Kerridge -- Kathy Kerridge, and Lori
18 Matthews.
19          So ten-minute break, and then we'll pick right
20 up with those folks.
21          (Recess taken.)
22          CHAIRMAN DEAN:  Will people take their seats,
23 please.  We'd like to get started again.
24          We'd like to start the meeting, call the
25 meeting back to order.  Will people take their seats,
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1 please.  Okay.  Thank you.
2          Next lineup on speakers, Tom Lam, Constance
3 Buetel, Nathan Stout, Kathy Kerridge, Lori Matthews, and
4 Diana Walsh.
5          Hi.  Good evening.
6          TOM LAM:  Good evening.  Thank you for allowing
7 me the time to speak.
8          My name is Tom Lam.  I work at Valero for 26
9 years as a project engineer.  And I listened tonight,

10 hearing a lot of comments from the public.  And before I
11 came up here, during the break I was asked if I was paid
12 to be here.  I didn't know how to answer that question.
13 A lot of people came here voluntarily to speak their
14 mind, and I'm one of them.
15          The project is really for Valero infrastructure
16 to receive different crudes, to help Valero remain
17 competitive.  And Valero is a major contributor to the
18 town, to the tax revenue of the City of Benicia.
19          Valero is a very good corporate citizen, and we
20 have a very stellar safety record.  I can attest to
21 that, because I work there.  I drive every day, for 26
22 years, to come to Benicia to work, and go home every day
23 safe.
24          So I know that we take safety very seriously.
25 We have a very good safety culture.  And Benicia
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1 residents and the community is the extension of that
2 safety culture from us that we always treasure, and
3 really work very hard to keep that, because every one of
4 us who work there have our lives and families to go back
5 to.
6          So, you know, we take risks every day by
7 driving.  I can get hit by a bus driving to work.  So
8 there's risks.  We take train rides.  I took a train
9 ride from Sacramento to Santa Clara.  The train track is

10 safe.  I feel good taking the train ride.  I take plane
11 ride; I feel safe.
12          There are accident on plane.  There are
13 accident on train.  There are accident on cars.  Do we
14 stop taking them for our travel?  We don't.
15          So with that, I just want to let you know that
16 I do support the projects, and I encourage you to
17 support the projects.  We've heard a lot of comment in
18 the last two and a half years, and I think it's time to
19 act on it.  I urge you to make a serious considerations
20 and act on the project.  Thank you.
21          CHAIRMAN DEAN:  Thank you.
22          Okay.  Next speaker.  Good evening.
23          CONSTANCE BUETEL:  Good evening.  My name is
24 Constance Buetel.  I live at 1501 Shannon Court.  I've
25 been a resident of Benicia for 26 years.  I was one of
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1 the founding members of -- and the former chair of the
2 Community Sustainability Commission.
3          To set a little context, I want to remind
4 everyone of Benicia's General Plan, Chapter 2.
5 Community development and sustainability states a goal
6 that Benicia maintains or enhances economic opportunity
7 and community well-being, while protecting and restoring
8 the natural environment upon which people and economies
9 depend.

10          My remarks focus on greenhouse gas emissions as
11 adjusted in the RDEIR.  To set a context with the basis
12 of the Climate Action Plan, in 2010 Benicia, represented
13 by residential, commercial, industrial, City of Benicia,
14 but not Valero, nor the port of Benicia, produced
15 688,700 metric tons of CO2 emissions.
16          There was a goal that we were to achieve,
17 according to our Climate Action Plan, was to have
18 maintained the 2005 GHG levels of 514,309 metric tons of
19 CO2.  We missed that goal.
20          In 2020 the goal is to bring greenhouse gas
21 emissions down to the year 2000 levels of 438,336 metric
22 tons of CO2.
23          While not counted in Benicia 's GHG emissions,
24 Valero alone produces nearly 3 million metric tons of
25 CO2 emissions annually from refining.  It is the
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1 California Air Resources Board that oversees these
2 emissions.
3          In the RDEIR, Section 4.6.5, which is the
4 discussion of impacts and mitigation measures, impact
5 4.6-1 states, "The project would generate direct and
6 indirect GHG emissions that are significant and
7 unavoidable."
8          The estimated amount of GHG emissions from this
9 project is 13,609 metric tons annually.  And the

10 construction of the project would create 601 metric tons
11 of CO2 in a 25-week period.  And amazingly, it is
12 supposed to, according to the RDEIR, be amortized over a
13 30-year period.
14          Tell that to somebody who is suffering from
15 those 601 metric tons of CO2.
16          The RDEIR quotes the Benicia Climate Action
17 Plan objective IC-4, "Encourage the Valero refinery to
18 continue to reduce emissions."  The authors of the RDEIR
19 say the project would not conflict with this objective
20 and strategies found on page 2-61.
21          Really?  How is adding 13,609 metric tons of
22 CO2 annually to Valero's already 3 to 4 million metric
23 tons of CO2 not adding toxic GHG emissions to Benicia?
24          This Climate Action Plan objective and strategy
25 is not an endorsement for bringing in volatile tar sands
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1 and Bakken crude oil.
2          The GHG produced already in Benicia contributes
3 to over 165 new cases of cancer annually, and 123 ER
4 visits for respiratory crisis, as stated in our -- in
5 the Commission's annual report of 2014.
6          In summation, despite the RDEIR, I continue to
7 urge the Planning Commission to deny this project for
8 the following reasons:  If Valero was only refining
9 70,000 barrels of sweet light crude, and all of that

10 went for gas for automobiles, the additional GHG
11 produced by Bay Area autos would add something like 4.3
12 million metric tons to the Bay Area annually.
13          But the CBR project will be bringing in
14 Canadian tar sands and Bakken crude, which has a higher
15 CO2 factor.  The tar sands themselves are nearly as
16 dirty as coal, with a high yield of petroleum coke, the
17 mostly lethal output of refining.
18          Secondly, implementing the project would result
19 in significant and unavoidable impacts for GHG
20 emissions, along with three other listed factors in the
21 RDEIR.
22          Third, the City's duty to consider its
23 obligations for our sustainability, especially related
24 to health and safety.
25          And fourth, in the words of our local hero Pope
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1 Francis, an integral ecology is also made up of simple
2 daily gestures which break the logic of violence,
3 exploitation, and selfishness.
4          Thank you.
5          CHAIRMAN DEAN:  Thank you.
6          Next speaker, please.  Good evening.
7          NATHAN STOUT:  Good evening.  My name is Nathan
8 Stout.  I'm here from Vallejo, your neighboring city.  I
9 am on the Housing and Community Development Commission

10 in Vallejo, and I'm also on the General Plan Working
11 Group.
12          I'm here to speak tonight because we are
13 fighting against our own problem development through the
14 EIR process in Vallejo.  I have to say Benicia's meeting
15 process is much better than Vallejo's.  In Vallejo we
16 are fighting against the Vallejo Marine Terminal and the
17 Orcem cement factory.  This project is going to increase
18 the cancer risk in South Vallejo by 13 percent -- I mean
19 13 times the cancer rate.
20          This project here in Benicia, which I'm
21 against, and the proposed project in Vallejo, which I'm
22 also against, is part of a larger new industrialization
23 for the North Bay area along the Carquinez Strait.
24 Also, our distant neighboring city, Oakland, is fighting
25 against a company that wants to transport coal by rail.
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1          So as small cities and groups of citizens
2 fighting larger corporations, what do we do?  Often
3 these projects will be implemented with mitigation.
4 What if we still don't want the project?
5          Well, small communities across the country are
6 reclaiming their power.  This is known as self-governing
7 authority.  Organize as citizens and pass specific laws
8 at the local level that outlaw projects such as these.
9          If we pass laws which create the communities

10 that we want and need, and prevent the abuse of those
11 communities by outside interests, we can create a
12 paradigm shift.  Our local law may then be challenged in
13 a higher court, but through that process we can bring
14 about larger change.  We can stand up to these large
15 corporations, which want to make larger profits at our
16 expense.
17          I must say Valero's representative Mr. Lynn
18 [sic], who I think already went home, referred to his
19 company as a corporate citizen, the corporation as a
20 citizen.  Until we remove the association of personhood
21 and corporations, where corporations are granted
22 individual rights, we will not be able to maintain our
23 self-governing authority.  We will not be able to
24 participate in a level playing field in terms of our
25 democratic process.
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1          Self-governing authority is our ability to
2 participate in the democratic process as citizens, and
3 not as corporations.  Thank you.
4          CHAIRMAN DEAN:  Thank you.
5          Next speaker.  Hi.  Good evening.
6          KATHY KERRIDGE:  Good evening.  My name is
7 Kathy Kerridge.  I've lived in Benicia for 30 years.  I
8 would like to thank you for all the time and effort
9 you're putting into this.  I know wading through all of

10 these environmental impact reports is not an easy task.
11          I'm a former elementary schoolteacher.  The
12 RDEIR provides a table as to 103 school sites that are
13 located within one-quarter mile of the three UP main
14 line routes from the California boarder to the Benicia
15 refinery.  These sites include the University of
16 California at Davis, at least 22 high schools, with
17 remaining being middle and elementary schools.  There is
18 no mention of how many students are in all of these
19 schools.
20          These are routes claimed by the RDEIR that are
21 most likely to be used by Valero high-hazard flammable
22 trains.  However, the RDEIR states that other routes
23 cannot be ruled out, such as the southern route into
24 California from Nevada.  No schools are listed that are
25 located along that potential southern route.
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1          Although CEQA requires that potential impacts
2 to school sites from trains carrying a flammable gas,
3 like LPG, be analyzed if a school is located within a
4 radius of one-quarter mile from the main line track, new
5 evidence from the catastrophic derailments and other
6 accidents that have caused fires and/or spills of
7 high-hazard crude oil is showing that a one-quarter mile
8 distance from tracks would not be protective of children
9 in the event of an emergency, such as referenced in the

10 RDEIR and types of accidents that are not discussed, but
11 may cause similar levels of emergency.
12          The RDEIR does not adequately address the
13 multiple threats to safety and health of children
14 attending school sites in close proximity to rail lines.
15 In fact, the RDEIR only looked specifically at schools
16 in relation to new construction or alterations of a
17 facility.
18          The RDEIR says that since there would be no new
19 construction or change of the rail lines, there is no
20 significant impact on the schools.
21          The RDEIR does not address the risk of fire or
22 spills when it relates to school in the same way that it
23 addresses the risk of fires when it relates to our
24 wildlands.
25          It does not seem to regard the transportation
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1 of these new types of crude oil on trains as a new way
2 to handle hazardous materials.
3          What would happen if there was a fire on one of
4 these high-hazard flammable trains if it were near a
5 school or university?  And it goes right by U.C. Davis.
6          I'm concerned that schools' historic evacuation
7 plans may not address the risk that the Valero project
8 poses within a half-mile or one-mile radius of main line
9 tracks.

10          Schools have fire drills for fire within the
11 schools.  They have shelter in place.  But what would
12 happen if there is a serious fire started by a crude oil
13 train?  We've seen how quickly fires can spread in
14 drought conditions, as evidenced by the Valley fire.
15          Fire could be started by a derailment.  How
16 would the students get away from the school?  That's not
17 even touched on in the RDEIR.  Do they even know -- do
18 the schools even know of this potential danger?  Will
19 they be informed?  Will there be any plan put into
20 place?  The RDEIR is silent.
21          The risk of these highly flammable trains is
22 not well evaluated.  When you read the descriptions of
23 some of the accidents, it seems that train cars may have
24 even ignited prior to the derailment.
25          If you look on page 2-75, where there is the
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1 description of the accidents, the one that happened
2 February 14th in Ontario says that while traveling at 38
3 miles per hour, the crew felt a heavy tug on the train.
4 They observed a fire ten cars behind the locomotives.
5 They detached the locomotives from the train.  29 cars
6 derailed and ignited a large fire.
7          So I don't know, did the fire happen before the
8 cars derailed?
9          On March 7th, 2015, also Ontario, a train

10 traveling at 43 miles per hour, the crew looked back and
11 saw a fireball about 700 feet behind the locomotives.
12 They detached the locomotives and first five cars
13 between the locomotives and pulled clear.  39 cars
14 derailed.  A large pool fire ignited that destroyed a
15 steel rail branch.
16          Those kind of accidents are not even evaluated
17 in relationship to schools in the RDEIR.  What about it;
18 is there something about this crude that is making it so
19 explosive?  I'm not hearing about a lot of other
20 hazardous materials that are exploding and igniting and
21 having these kinds of fires.
22          This, to me, seems to be unique, we're facing a
23 unique danger.  Will any of that be addressed?  How many
24 fires that may start on a train before it derails or
25 after it derails will impact schools near the tracks?
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1 Thank you.
2          CHAIRMAN DEAN:  Thank you.
3          Next speaker is Lori Matthews, followed by
4 Diana Walsh, then Hadieh Elias, Greg Yuhas, Craig Ritz.
5          Hi.  Good evening.
6          LORI MATTHEWS:  Hi there.  Good evening
7 commissioners and staff.  My name is Lori Matthews, and
8 I've been a resident for over 25 years.  And also I've
9 been here a few times.

10          If I could have a moment of levity here, I
11 wanted to tell you how much I appreciate these letters
12 informing the public about the Valero Crude by Rail
13 project.  I think I got six of them.  So probably one
14 for every card that I turned in.  Thank you.  Very
15 thorough.  I was very impressed by this.
16          So I wanted to say that I'm the current process
17 safety manager at the refinery, and I appreciate process
18 improvements that are being done and implemented.
19          I appreciate the new railcar requirements
20 starting Thursday for the DOT-117s.  I appreciate that
21 Valero is committing to meet or exceed those new
22 standards.
23          I appreciate that there has been no Hazmat
24 releases by Union Pacific rail since 2010.  I appreciate
25 that the risk is very small, for even a spill of 100

Comment Letter N

ELITE COURT REPORTING (949) 829-9222

110

1 gallons would be 20 to 28 years.
2          I appreciate that the part -- the highest risk
3 is when we are loading or unloading railcars.  And I
4 appreciate that we have containments to capture all
5 those releases.  And I appreciate that the Pacific
6 Railroad is also training responders in Pueblo,
7 Colorado.
8          And so I support this project, to remain
9 competitive, provide jobs and economic growth, reduce

10 greenhouse gas emissions, and it is in the best interest
11 of Benicians and for business.
12          And the RDEIR is thorough.  It's exhaustive.
13 It's 570 pages, more or less.  I was very impressed with
14 it, and it is above and beyond the CEQA requirements for
15 the EIRs.  Thank you.
16          CHAIRMAN DEAN:  Thank you.
17          Good evening.
18          DIANA WALSH:  I'm Diana Walsh.  I've owned a
19 house in Benicia for 17 years.  Every night I listen to
20 the railroad, and I always thought railroads were
21 romantic and exciting, and I love the sound of a train
22 whistle.
23          And now it causes me a lot of anxiety, because
24 I'm -- I'm thinking about wildfires in a drought-prone
25 state.  We're in a terrible drought, and, you know, an
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1 explosion anywhere along the tracks would cause a big
2 fire.
3          I'm thinking about -- it causes me anxiety to
4 think about a spill in the estuary, which -- things that
5 are irreplaceable, and lives that are irreplaceable.
6          I mean, I appreciate that you don't turn down
7 money, and that Valero has done a lot of good for the
8 community.  But I don't think that, you know, 700 times
9 a week, 700 times the risk, is worth the money.  What is

10 one life worth?
11          If I were in your shoes, I wouldn't want to be
12 in your shoes, because I would -- if I didn't -- if I
13 approved this project, I would -- I might have a lot of
14 remorse if an accident happened, and I just couldn't
15 live with myself.  I'm glad that I don't have to make
16 that decision.
17          But you guys are our protection.  And the
18 federal government is certainly not doing it, and the
19 trains don't seem particularly motivated.  And Valero
20 thinks it's business as usual, when it's expedientially
21 increasing the risk.
22          So I just beg you to -- you're our protection.
23 And if you vote yes -- I mean if you vote no on this
24 project, you're saving your power; but if you vote yes,
25 I think you're going to give away all your power, and we
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1 won't have a thing to say about it should things change
2 or -- you know, we're hostage to big money.  We're
3 hostage to the railroads.  We're hostage to the
4 government.  We won't have a thing to say, on the local
5 level, if we give the go-ahead.  I think it's a fatal
6 step.  Thank you.
7          CHAIRMAN DEAN:  Thank you.
8          Next speaker, please.
9          HADIEH ELIAS:  Hi.

10          CHAIRMAN DEAN:  Hi.  Good evening.
11          HADIEH ELIAS:  Hi.  My name is Hadieh Elias,
12 and I've lived in Benicia for more than 30 years.  And
13 thank you for this opportunity to talk to you.
14          I'm here to indicate my strong opposition to
15 this project, for many reasons that have been cited by a
16 lot of other speakers.
17          But I'd like to add that the City has and
18 maintains vast authority over residents and businesses,
19 in the way we conduct our business or construct --
20 things we construct, et cetera.  But when it comes to
21 this, such a very important thing as the Crude by Rail,
22 the City and you will have no authority on many
23 important decisions, like type of railcars, the schedule
24 of operation, which route would be used, et cetera.
25          Benicia is my home, and Benicia is your home
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1 too.  And granting this permit is like inviting someone,
2 who is driven to make more profit for themselves, to
3 come and live in your home permanently, without any
4 ability to control what they do, when they come, when
5 they go, what they bring, et cetera.  This, to me, is
6 unacceptable, and I hope you will find it all
7 unacceptable too.
8          I'd also like to say that we would like -- we
9 want to be sure that in the final version of the EIR,

10 the final version has adequately addressed all the
11 comments and questions that we previously submitted.
12 So please ask your staff, before issuing the Final EIR,
13 to review it, to make sure that it has done this.
14          Thank you, and I hope you will reject this
15 permitting.
16          CHAIRMAN DEAN:  Thank you.
17          Next speaker.  Hi.  Good evening.
18          GREG YUHAS:  My name is Greg Yuhas.  I live in
19 the west part of town.  I'm a retired environmental
20 health and safety specialist for the Department of
21 Energy and the University of California.
22          The requested use permit application to build a
23 tank car unloading facility at the Valero refinery has
24 been thoroughly vetted by the City of Benicia, and the
25 results documented in the draft environmental report and
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1 the revised draft environmental report, as required
2 pursuant to the California Environmental Quality act,
3 CEQA.
4          CEQA requires that an environmental impact
5 report, EIR, to inform the public and decision makers of
6 the environmental impacts of a proposed project, of the
7 ways adverse impacts might be minimized, and
8 alternatives to the project.
9          CEQA guidelines, section 15003I states, "CEQA

10 does not require technical perfection in an EIR, but
11 rather adequate [sic], completeness, and a good-faith
12 effort at full disclosure.  A court does not pass upon
13 the correctness of an EIR's environmental conclusions,
14 but only determines if the EIR is sufficient as an
15 informational document."
16          Recognizing this guidance, I have read the
17 Draft EIR, the Revised Draft EIR, and find them
18 consistent with the CEQA guidelines expressed in
19 California Code of Regulations, Division 6, Chapter 3,
20 Articles 1 through 20.
21          In addition, it appears that the Revised Draft
22 EIR is responsive to public comments received before
23 September 15th, 2014, and to the late comments received
24 on October 2nd, 2014, from Kamala Harris, the California
25 attorney general.
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1          Recognizing the comprehensive and timely nature
2 of the Revised Draft EIR, I implore the Planning
3 Commission to solicit comments on the Revised Draft EIR
4 within the 60-day review period, and not to grant any
5 additional delays, not to accept any comments received
6 after the published comment period, and to publish the
7 Final EIR consistent with availability of the staff,
8 staff resources.  Hopefully the Commission could vote on
9 the permit application within one month of the

10 publication of a Final EIR.
11          I remain concerned that the California
12 Environmental Quality Act is being used to delay and
13 stop necessary and appropriate projects that benefit the
14 citizens of Benicia, California, and the nation.  Thank
15 you.
16          CHAIRMAN DEAN:  Thank you.
17          Next up we have Craig Ritz, Joe Bateman,
18 Giovanna Sensi-Isolani, Steve Weissman, and then Herbert
19 Forthuber.
20          Why don't you just come forward, whoever is
21 closest to the mic.  Good evening.
22          GIOVANNA SENSI-ISOLANI:  Good evening.  I'm
23 Giovanna Sensi-Isolani, and I'm a resident here of
24 Benicia, and I have a small business downtown.  And I
25 spent many hours, in the previous meetings, listening
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1 and speaking with you about this -- the original RDEIR.
2          I'm not very clear about why only certain
3 issues that we brought forth were addressed in the new
4 revised DEIR.  Because I know that there was a lot of
5 questions originally, that did not get addressed in the
6 report that you presented today.
7          I'm really, really concerned about that issue,
8 the issue of the people uprail from us, and the fact
9 that the revised DEIR actually says that there are

10 hazards that we have no control over, because only the
11 federal government has control over them.
12          I don't understand why we would want to approve
13 something that we have no control over, and that we'd
14 put people at risk above us on the rail lines.  That
15 does not make sense to me.  If we have a chance to say
16 everybody's safety is important, then we need to not
17 approve that, just based on that issue.
18          Why is it that only that issue came forth?  How
19 about the issue of the bridges right near Benicia?
20 About the railway lines?  About all the issues that we
21 talked about before, about the amount of traffic in the
22 industrial park?  None of those have been brought forth
23 again.  And we did not have any resolution on those.
24          The other issue that I do not believe one of
25 the presenters mentioned, air quality improvement.  I
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1 can't believe that diesel trains coming all the way from
2 the Bakken crude area to Benicia can cause less air
3 pollution than ships coming through the water.
4          Overall, the amount of pollution -- and I
5 taught chemistry and physics, and I know that the amount
6 of pollution caused by oil moving in water is not going
7 to be as great as moving by the rails.  So that is a
8 part of the DEIR that I do not understand.
9          The other issue that I'm really concerned with

10 is that we are at a very, very pivotal time in this
11 country right now, and on this planet, and that we
12 really need to start looking at moving in a different
13 direction.
14          I know that we have made some steps here in
15 Benicia.  We have the MCI now, which allows us to opt to
16 get our power through solar energy rather than through
17 other forms of energy.
18          It really is important that we keep in mind
19 that we have to change the direction that we're going in
20 as a planet.  The Pope wasn't the only one who said
21 this.  We all know in our hearts that that is true.  And
22 we know that when we're gone, our children or our
23 grandchildren are going to look at this time, and
24 they're going to say, "What were you thinking?  Where
25 were your thoughts about us and our future?"
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1          So I think it's really important that you keep
2 that in mind as you're making this decision, and not get
3 bullied by a company that wants to make more money.
4          I think -- I agree, Valero has been a great
5 neighbor, and they will continue to be a great neighbor
6 even if we do not approve them bringing in dangerous
7 toxic bomb trains through Benicia, through California,
8 and all the way down here.  Thank you.
9          CHAIRMAN DEAN:  Thank you.

10          Next speaker, please.
11          JOE BATEMAN:  Hi.  My name is Joe Bateman.  And
12 I will agree with the last speaker.  We will continue to
13 be a good neighbor.  I'm the fire chief for the
14 refinery.  I specialize in flammable liquid
15 firefighting.
16          Our relationship with the City of Benicia I
17 believe is very good.  And I'm not just talking about
18 donations and so forth.  I'm talking about our
19 relationship with the city fire department.  We train
20 often together.  I've said this before.  I know you guys
21 miss me as much as I miss you.  We've been here before.
22 But I have spoken about the training that we do with the
23 local fire department.  I talk about how well trained
24 Benicia Fire is along with our training.
25          If Commissioner Young would like to talk about
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1 flammable liquids firefighting, I'm always there to
2 talk.
3          I will say, too, that I've done extensive
4 research on flammable liquid firefighting.  I had an
5 opportunity to spend a week with one of the fire chiefs
6 that was in Canada at Lac-Mégantic.  I know the timeline
7 of what happened at that fire.  So if anybody would like
8 to discuss that, I'm more than open.
9          I support the project, it's obvious; I work for

10 the refinery.  But I want to say that as far as
11 preparedness in the local area, there isn't a better
12 area to be in when it comes to preparedness in this
13 area.
14          We personally have 22,000 gallons of foam in
15 our facility, and that's just our facility.  That
16 doesn't take in all the other ones in the area.  We
17 train regularly.  We're very well-staffed.
18          Thank you very much for your time.
19          CHAIRMAN DEAN:  Thank you.
20          Next speaker, please.
21          STEVEN WEISSBERG:  Hello.  I'm Steven
22 Weissberg.  I'm an information technologist, and work in
23 the areas of systems architecture and software
24 architecture.
25          I have worked previously in energy companies,
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1 such as PG&E, both as a consultant and employee.  I know
2 a lot of the people in these things, in these companies,
3 work -- are very focused on the quality of their job.
4 They work in an area -- when I was at PG&E, everyone
5 there was working with integrity at their job.
6          My challenge tends to be what our economic
7 model works on and what it influences.  And our
8 challenge in the political influence is that in the
9 economics, the environment is an externality.  It is not

10 fully factored in.  And thus, what a lot of these voices
11 are coming forward and saying.
12          And with all these voices, I do want to thank
13 you all for taking the time to listen to everyone, and
14 how important that is.  Because not -- people may want
15 to rush the process.  It is really valuable for the
16 citizens to have a voice.
17          And with that, I'm hearing a lot of different
18 challenges coming up.  We had a lot of challenges around
19 the declining regulatory requirements.  We see the, you
20 know, EPA being talked about as being removed.  A lot of
21 these services have been removed down to a point we, as
22 citizens, don't have confidence in them.
23          And so where you may meet a federal guideline,
24 or you may meet a deadline, there is questions, and I'm
25 hearing about questions that I'm challenged with myself,
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1 that are those regulations at the level they really
2 should be.
3          Because with all the good intent that everyone
4 puts into this, these economic influences come down the
5 line, and they indirectly influence the wrong choice.
6          And as it is, bad things happen, it does, and
7 our environment and our lives are impacted by it.  And
8 it's a bit of a game of Russian roulette, and who gets
9 the bullet, nobody really knows.  But there's a

10 statistic, and somebody could pull up a statistic, but
11 that's --
12          Politically we sit here and we challenge it as
13 a community.  Once we let go of this decision, it's
14 gone.  And we just want to have a voice.  And I have to
15 speak for my level of comfort, and I'm saying no.
16          CHAIRMAN DEAN:  Okay.  Thank you.
17          I've called Craig Ritz a couple of times.  So
18 if you're out there, from Casa Grande and Benicia.  And
19 then also Herbert Forthuber, and then Jerry Curry, Chris
20 Howe, and Adelle Poenisch, Poenisch.
21          Hi.  If you're ready to go, why don't you just
22 come right on down, whoever is closest to the
23 microphone.  Adelle?  Hi.
24          ADELLE POENISCH:  Hi.  I'm Adelle Poenisch.  I
25 came up here tonight from Berkeley because I feel that
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1 this leadership here has a big decision to make, one
2 that will impact the whole Bay area.  And so when you
3 are making that decision, realize that you are bringing
4 something here and possibly starting other cities to
5 maybe follow in your suit.
6          When I look at the opportunities that Valero is
7 proposing for Benicia, I really question what you see in
8 what they're giving you.  It doesn't sound like they
9 have very many jobs to offer.  And they'll still be a

10 good neighbor and a good citizen of Benicia, whether
11 they get this or not.
12          I would like the City Council -- the Planning
13 Commission to think about being leaders in the future --
14 for the future.
15          As fossil fuel becomes less and less of
16 something that we can tolerate in our environment, do
17 you really want Benicia to be more and more dependent
18 upon it?  It might be time to start changing the way you
19 make your money.  Maybe you need to look at trying to
20 get other kinds of businesses in here that will
21 subsidize you instead.
22          There are a lot of businesses, there are a lot
23 of jobs in the Bay Area.  You have a great community.
24 My husband and I love to come up here.  I don't want to
25 remember you as the city that was the state capital, and
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1 then became where the state was destroyed.
2          Don't be the leader in our destruction.  Be a
3 leader for us and say no to this.
4          CHAIRMAN DEAN:  Okay.  Thank you.
5          Next speaker.  And then also we have Ken
6 Matsumura, Madeline Koster, Will McGarvey, McGarney.
7          Okay.  Hi.
8          CHRIS HOWE:  Mr. Chairman, Chris Howe.  I had a
9 couple of specific points to the Revised Draft EIR that

10 I was going to make.  I think both of them have been
11 touched on partially by others.  And being respectful of
12 your time at 9:30, I'll commit the rest of my remarks to
13 writing and submit them during the comment period.
14          CHAIRMAN DEAN:  Okay.  Thank you.
15          Next speaker.  Hi.  Good evening.
16          KEN MATSUMURA:  Good evening.  Honorable
17 Commissioners, thank you for this opportunity.
18          I'm a physician in a neighboring community.
19 And I wanted to tell you something that you have not
20 heard today so far.  I love Benicia.  I've been coming
21 here for decades.  I'm sure you've been down to the dock
22 and looked over at Sunset towards Carquinez Bridge.
23 What a beautiful place.  I'm sure that my family has
24 spent tens of thousands, probably more, in the hotel
25 here, the antique shop, the very unique boutiques and
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1 cafes.  And I've always thought of Benicia as a peaceful
2 green community.  I've always enjoyed coming here.  I
3 love Carmel, too, but Benicia really is Carmel by the
4 Bay.
5          And when I heard about what you are
6 considering, it just really totally sickened me, because
7 it's just totally against the kind of image I've had of
8 Benicia, Benicia, with the history of capital of
9 California.

10          And this is a very controversial topic that
11 everyone is talking about.  The whole country is
12 watching what Benicia is doing.
13          There aren't too many places that dirty oil can
14 go to.  And what you do doesn't just have an impact on
15 your few citizens who may have more work.  It's going to
16 have an impact nationwide.  It has an impact on that
17 dirty Bakken oil.
18          Benicia is not a desperate city.  It's a
19 beautiful community, and I want it to stay that way.  So
20 I hope that you will vote against this proposal.  Thank
21 you.
22          CHAIRMAN DEAN:  Sir, you didn't give your name
23 when you first came up.  Are you Mr. Matsumura?
24          KEN MATSUMURA:  Yes, Ken Matsumura.
25          CHAIRMAN DEAN:  Thank you very much.
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1          Next speaker.  Yeah, why don't you come
2 forward.  Hi.
3          MADELINE KOSTER:  Hi.  Hello.  My name is
4 Madeline Koster.  And I want to keep it very simple,
5 because I think we all understand.  Maybe some of you
6 are a little younger than I am.  I'm 73 coming Sunday.
7 So health is wealth.  And that does keep it rather
8 simple.
9          In the DEIR it says, "A significant and

10 unavoidable impact associated with air quality and
11 greenhouse gas emissions."
12          Now, okay.  Well, some people like to do
13 firecrackers, especially around Fourth of July.  There's
14 a significant and unavoidable danger in firecrackers.
15 Therefore, the City of Benicia has made firecrackers
16 illegal because it's a significant and unavoidable
17 danger.
18          So I don't see any complication in your
19 decision about this.  Health is wealth.  Air quality is
20 health.  That's why we all like to go to the mountains,
21 or the seashore, or, you know, someplace where there is
22 clean air.
23          And I really -- I have enjoyed living in
24 Benicia for 30 years, and I hope I don't die of cancer,
25 because my neighbors' property are on Valero property.
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1          It's true Valero gives a lot of money to the
2 city.  But I also pay property taxes.  And if this Crude
3 by Rail is approved, I wonder if I'd ever be able to
4 sell my house, or get a reverse mortgage, if I live long
5 enough that I wanted to do that.
6          Okay.  That's a simple one.  And then what
7 about water usage?  Well, I've been told by the City
8 water people here on the phone, I was told that Valero
9 uses about one-half, or maybe only 45 percent, of the

10 water of Benicia.
11          All of us citizens were required to go down by
12 at least 20 percent in our use of water.  And I believe
13 I went down closer to 30 or 40 percent.  I was a
14 little -- I used a little more water this last month, I
15 admit that.  But during most of the year I did really
16 well.  And -- but Valero has not gone down at all in
17 their water usage.
18          So all the rest of us who have backyards, or
19 like to drink water, or even flush the toilet
20 occasionally, we go down with our water usage.  But
21 Valero cannot do that, because they continue to produce
22 gasoline, which I buy all the time, because I live near
23 East Second Street, and there it is, the Valero gas
24 station.  I know technically it's called the corner
25 store, but it also has the Valero label.  And I pay more

Comment Letter N

N1-104

3.9-64



ELITE COURT REPORTING (949) 829-9222

127

1 there than if I wanted to buy other gas.  I would pay at
2 least 10 cents a gallon less at many other places.
3          So if Valero gets crude by rail water, it's
4 going to be even more -- I mean crude by rail, it's
5 going to be even more water.
6          So considering the drought and the projection
7 that even if we do get these storms, there still won't
8 be snow pack in the Sierras to improve our long-term
9 water.  How can we possibly say yes to this when they

10 would need more water for the Bakken crude?  So that's
11 very significant.
12          And the other thing is I know Valero is
13 constantly bragging about how they give money to Benicia
14 High School, and on and on.  And, you know, I'm sure
15 they do.  Because when your profits are so large, why
16 not.  I mean, the bigger your profits, the more you can
17 donate to a nonprofit, and that saves on your taxes.
18          However, they did have an -- air quality
19 monitor equipment was purchased and operated by Valero
20 in conformance with its 2008 use permit.  And the
21 condition was that Valero was obligated to purchase and
22 operate the equipment for five years.  Well, that five
23 years is up.  But Valero can't afford to keep that -- to
24 keep monitoring their air quality.  Oh, I feel so sorry
25 for them.
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1          Maybe it would be a little better to monitor
2 the air quality than to give some money to Benicia High
3 School, because Benicia High School is already -- you
4 know, like the people in Vallejo would love to send
5 their kids to Benicia High School, or many, many would,
6 not all.  But --
7          CHAIRMAN DEAN:  Your time has run out.
8          MADELINE KOSTER:  Yeah.
9          CHAIRMAN DEAN:  I'm going to have to ask you to

10 --
11          MADELINE KOSTER:  Okay.  So I'm very concerned
12 about this air quality monitoring equipment that Valero
13 isn't using.
14          CHAIRMAN DEAN:  Okay.  Thank you.
15          MADELINE KOSTER:  Thank you for listening.
16          CHAIRMAN DEAN:  Okay.
17          We're actually starting to get toward the end
18 of the cards.  So if you intend to speak tonight and you
19 haven't submitted a card, please do so now.  So after --
20          Are you Jerry Curry?
21          REVEREND WILL McGARVEY:  No.  I'm Reverend Will
22 McGarvey.
23          CHAIRMAN DEAN:  Okay.  Please.
24          REVEREND WILL McGARVEY:  I'm a Benicia resident
25 for the last 11 years.  I'm pastor of Community
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1 Presbyterian Church in Pittsburgh, California, downwind.
2 I'm also the executive director of the Interfaith
3 Council of Contra Costa County.
4          The health disparities that come from the five
5 refineries and three power plants in the Bay Area focus
6 a lot on Contra Costa County and Solano County.  In 2003
7 Solano County was listed as one of the worst counties
8 with asthma, which is pretty hard, given that Oakland
9 normally gets that prize each year.

10          But there are between 105 and 150 per 10,000
11 people that have experienced asthma in West Contra Costa
12 County, in the Richmond, El Cerrito, Hercules area.  And
13 that number is about the same in Pittsburgh, Antioch,
14 Bay Point, 105 to 150 per 10,000 people.  And you would
15 think that those rates wouldn't be as high there, but
16 it's because they're downwind of all five refineries,
17 including the one here in Benicia.
18          The only gift that I've gotten in the last 11
19 years from Valero is asthma, and a contribution towards
20 my high blood pressure.
21          We know these rates come from these kinds of
22 pollutions.  And that is not just the people of Benicia
23 that are experiencing these health disparities, but
24 other people throughout the Bay Area that are especially
25 downwind.
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1          The rates in Concord and Martinez are between
2 70 and 80 per 10,000 people.  The rates in Lafayette and
3 Orinda are 17 to 19 per 10,000 people.
4          We know that there's a direct correlation
5 between asthma and cardiovascular disease and the
6 pollutants that are coming from these heavy industries.
7          We also know from Dr. Mark Jacobson at Stanford
8 University that we have the technology to become 100
9 percent renewable in the whole state of California by

10 the year 2030 if we start now to actually make the
11 transition.
12          I think it's time to ask all five refineries
13 and all of our power companies if they will be clean
14 energy companies rather than fossil fuel companies.
15          I suggest that we have a competition between
16 now and 2030 to see which one of the five refineries
17 will commit to be the cleanest operating refinery in the
18 Bay Area, to be able to provide what little remaining
19 needs for gasoline and oil lubricants are needed in this
20 region as we make this transition to a 100 percent
21 renewable economy.
22          If Valero wants to be that company that will
23 clean up its messes and will be the most efficient, then
24 it should be able to compete with the other four
25 refineries.
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1          Right now the Bay Area Air Quality Management
2 District is not enforcing its own goals on trying to
3 reduce not just the greenhouse gases, but all of the
4 other pollutants that come with them in order to
5 decrease them below the 2000 year goals.
6          And you can help them get a little closer by
7 accepting the EIR for what it says, and say, "We don't
8 want increased greenhouse gases.  We're going to take
9 the step, as a city, and say, 'You're going to have to

10 decrease the number of greenhouse gases and other
11 pollutants that you get to put out, in order to start to
12 meet the Bay Area air quality management goals.'"
13          No one else is stepping forward to be able to
14 try to enforce those goals.  It's a California law.
15 It's our part of what it will take to be able to become
16 a cleaner environment.
17          The other issue is sea level rise.  Last year's
18 intergovernmental panel on climate change had a
19 conservative estimate that sea level rise will be around
20 7 meters, over 21 feet, by the year 2100.  What will
21 that do to the shoreline of Benicia, Martinez,
22 Pittsburgh, Antioch?  I know that it will turn parts of
23 Richmond into an island, and most of Alameda will be
24 underwater.
25          We have to start addressing the global
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1 decreases.  We have to decrease and shift to this new
2 energy economy, or we're going to be creating the wrong
3 kind of jobs.
4          There's not enough gravel in the area to be
5 able to build a dike around Valero, let alone the other
6 four refineries that are all going to be underwater
7 because they're on the river.
8          Please, for my children's sake.  For all of our
9 sake.

10          CHAIRMAN DEAN:  Thank you.
11          Okay.  Jerry Curry, Rebekah Ramos, Jack
12 Russell, John Van.
13          Hi.  Why don't you just come forward, yes.  Hi.
14          REBEKAH RAMOS:  Hi.  Good evening.  My name is
15 Rebekah Ramos, and I'm a homeowner and resident here in
16 Benicia.
17          And the recirculated DEIR that we're commenting
18 on, there is something that is pervasive throughout the
19 DEIR that I find very disturbing, and that is this
20 concept of preemption.  It's really a terrifying thing.
21 I know everybody has been telling you that we're going
22 to lose control if we approve this project, and that's
23 absolutely true.
24          But it also relies on -- really, at the end of
25 the day it comes down to do we trust Valero to do what
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1 they say they're going to do, or to not do what they say
2 they're not going to do, which is to use, you know,
3 substandard cars and whatnot, and use only certain
4 track.  Do we really trust them?
5          Well, I have my misgivings about this,
6 particularly in light of a very misleading marketing
7 campaign that they have been leading over the last
8 number of months about this project.  You know, they
9 have this self-proclaimed good neighbor status, and I

10 really want to call that into question.
11          There are a lot of hidden costs to having
12 Valero as a neighbor.  And we are giving, I think,
13 really undue attention to helping one business be
14 profitable, when really, in reality, it could be at the
15 peril of a lot of other businesses who are in the
16 industrial area.  The DEIR doesn't even address that.
17 What's going to be the economic impact to our community
18 because of the other businesses who can be impacted
19 directly by this project?
20          But a couple things that I want to comment on
21 in particular is about the emissions.  I, too, am a
22 terribly -- I'm an asthma sufferer.  In fact, the last
23 time -- I'm in a study, a phase 3 trial study for a new
24 drug.  And the last time that I was at the doctor, my
25 lung function test was at 43 percent.
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1          And it really gives me pause.  It makes me
2 wonder do I really want to continue living in Benicia,
3 where we do have a refinery here, and I have seen my
4 asthma get worse.  So emissions is really high on my
5 thought radar here.
6          So in this marketing campaign that Valero was
7 leading, one of the things that they state specifically
8 is that this project specifically will be reduce
9 greenhouse gases.  When, in fact, the DEIR, the

10 recirculated DEIR, specifically states there will be a
11 significant increase in greenhouse gases.  So there is a
12 real disconnect there.  So again, do we trust Valero to
13 do what they say they're going to do, especially in
14 light of this preemption law.
15          One of the other things that Valero doesn't
16 really share quite openly -- I had to find this
17 information by digging through the board of director's
18 notes for Backmen (phonetic) for the last 18 months.
19 This information is not available easily.
20          But over the last 18 months, nearly every
21 single month Valero has received violations for
22 emissions, including one for benzene, totaling dozens of
23 violations of emissions.  And this is all based on
24 self-reporting.  So again, do we trust Valero to do what
25 they say they'll do.
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1          A couple of things that Valero also says.
2 There's a lot of talk about how much Valero gives to
3 this city.  Okay.  Yeah, they give a lot to the City.
4 But I'm really concerned about us being a company town,
5 being so reliant on one business, that we're willing to
6 put ourselves at risk, and communities uprail at risk,
7 because of economics being a factor.  We need to
8 diversify.  We need to invite other industries into this
9 community and diversify our economics.

10          And again, like the gentleman before me, we
11 really need to think about having -- these companies
12 should be leading the way to clean energy.  They have
13 the resources, but they don't have the incentives.  And
14 we're the people who can provide them with the
15 incentive.  We've got to get them there, and we can.  I
16 really believe that we can.
17          One of the things that Valero doesn't, you
18 know, quite -- I'm being very open, is the fact that
19 even though they give us a lot of money, they also took
20 a lot of money from our coffers.  They took $2.3 million
21 from our city coffers, because they claimed that their
22 property values went down so low.  In a time when my
23 property value was going up, and Valero's profits were
24 going up, since 2010.  And my pocket was being hit at
25 the gas meter.

Comment Letter N

ELITE COURT REPORTING (949) 829-9222

136

1          They say that their property value went down
2 from $1.02 billion to only $230 million in the year
3 2012.  And then again $964 million to only $100 million
4 in the year 2013.  How is that possible?
5          We had to pay money back to Valero.  And so
6 that is also on a continuing -- we're not getting that
7 revenue that we would have gotten from property taxes.
8 So this is information that is not readily available or
9 known.

10          So again, do we really trust Valero in light of
11 this preemption.  I don't feel that Valero has been a
12 very good neighbor lately.  I'd like them to be.  Thank
13 you.
14          CHAIRMAN DEAN:  Thank you.
15          Next speaker, Mr. Russell.  And then after
16 that, John Van, Katherine Black, and Donna Rose.
17          Hi.  Good evening.
18          JACK RUSSELL:  Hi.  Good evening.  Thank you
19 again for allowing me to speak.
20          I'm Jack Russell.  I own Russell Woodworks on
21 Bay Shore Road in Benicia.  I've been employing 20
22 people for over 30 years here in Benicia.  I own
23 property, both residential and industrial here in
24 Benicia.  We run a small business, and make a small
25 profit.  And of those profits that we make, we share
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1 them with quite a few charities and quite a few people
2 here in Benicia.
3          Regarding this DEIR, I'm severely disappointed
4 that the document does not address an extensively flawed
5 traffic study that was done in the local area.  It was
6 so localized that it really dealt only with the corner
7 of Park Road.  It didn't discuss the issue of trains
8 blocking -- well, actually they did.  They said that the
9 trains would block for eight minutes in ideal

10 situations.
11          Well, I've lived and worked in the same
12 location for a lot of years, and mostly the trains go
13 along very nicely.  Sometimes they don't.  They stop,
14 and they can be there for hours.
15          If they're there for hours in front of my
16 driveway, there is no back exit, there is no other place
17 for anyone to go.  If there's a health emergency of any
18 sort, or any other emergency, there is no place for
19 people to go.  This is true for all of my neighbors.
20 There's about 250 people who work in that strip along
21 Bay Shore Road that will be totally blocked.
22          This DEIR does not address that.  And not only
23 that, but the preemption then says that they cannot
24 address it.
25          I don't know how they expect anyone to run a
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1 business there.  I know most of my neighbors are very
2 upset about it.  They won't really talk about it,
3 because they sell to Valero.
4          That's a huge issue.  And this revised DEIR
5 does not address that.  And so I'm rather disappointed.
6          There is also a comment that was made by a
7 Valero personnel, that no oil would be exported.  Well,
8 I read through this, both the EIR and the DEIR, and I
9 saw nowhere that there was an exclusion to that.  As a

10 matter of fact, they've made this a -- I believe it's an
11 international commerce area.  They have special laws
12 that allow them to ship more easily.
13          So I would really like to see somewhere in this
14 document to state that they will not be bringing in oil
15 trains simply to ship overseas.  And the way this is set
16 up right now, it's quite clear that they can do that.
17 And by preemption, they can do it with as much volume as
18 they would like.  They can bring in as many ships as
19 they'd like, which would totally offset any amount of
20 air quality improvements.  So this DEIR does not address
21 those issues.
22          I'd also like to talk about what's in this for
23 Benicia.  For my business, I know it's only going to
24 make it for difficult for me to be there.  I know that
25 we've paid over $90,000 this year in sales tax.  I
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1 believe Valero sells all of their commodities as
2 wholesale, and so no sales tax comes through there.
3 So what is Benicia actually getting out of this?
4          I know a DEIR is not to talk about economics,
5 but that's where this is being pushed.  So, you know, if
6 really there's something in this for the City, we should
7 know about what that is.  Thank you.
8          CHAIRMAN DEAN:  Thank you.
9          Next speaker, please.  Good evening.

10          JON VAN LANDSHOOT:  Hi.  John Van Landshoot.
11          I have -- actually, I think I have very good
12 relationships with a number people who work at Valero.
13 There's a fellow on our street who worked there for
14 years, and he was a good guy.  I know Chris, and
15 recently met Joe Bateman, and -- who's going to put
16 lights up on the capital.  I honor all that.  But I also
17 want to say that friends can disagree on things, and I
18 disagree.
19          I want to sort of center on just two words,
20 "significant" and "unavoidable."  "Significant" to me
21 means a lot.  It could also mean catastrophic.  I think
22 it means, in this case, deadly.  "Unavoidable," it's
23 going to happen, and it's probably going to happen
24 again.
25          I want you to think about some products that
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1 you buy, I wouldn't say every day, but certainly on a
2 regular basis.  Let's say you want to buy a new car, and
3 on the tag it says, "There are significant and
4 unavoidable dangers if you buy this car."  Are you going
5 to buy it?
6          Think about what's happening right now to
7 Volkswagen, a few years ago with Toyota.  I recently got
8 in the mail, for my 2001 truck, they want me to come in
9 because they think that the thing that holds my spare

10 tire underneath the rear of my truck might be defective.
11 I bought the car in 2001 -- or the truck in 2001.  I got
12 the thing about a week or so ago.  So I've got to go
13 over to Vallejo and see if I'm in danger of dropping my
14 spare tire or not having it when I need it.
15          What if you buy one of those heavy-duty
16 brand-new curved LED TVs from Costco that says on it,
17 "Significant and unavoidable danger if you use this."
18 Would you buy it?
19          What if you went to Whole Foods, Safeway,
20 Raley's, and on the bananas it has a little sticker on
21 it that says, "Significant and unavoidable."  Would you
22 buy it?
23          Medicine, you go to Costco or someplace else to
24 get your medicine, or Kaiser like us, and the person who
25 does the consult says, "You know, Jon, this medicine
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1 might help you with blah, blah, blah, but there are
2 significant and unavoidable dangers to this, such as
3 blah, blah, blah, blah, blah."  Would you buy it?
4          Somebody mentioned earlier, actually I think it
5 was more than once, what if you want to buy a house in
6 town?  I know prices are high.  Let's say you lived near
7 Valero.  Let's say Valero has a problem, which they have
8 had in the past.  There have been some accidents.  And I
9 know Joe says that they're really, really good on

10 cleaning things up, and they're very, very good at
11 safety, and that's great.  But what about just outside
12 their yard?
13          What about somebody else's house up range in
14 Fairfield, would you buy that if you knew you were -- a
15 train -- and in the full disclosure of the real estate
16 people it says, "Significant and unavoidable danger of a
17 train going by your house."  Well, what if you were
18 trying to sell that house?
19          If you approve this project you give away a
20 lot.  You can't regulate anything: cars, speed, positive
21 control, train tracks, how many, when, how often, how
22 big.  You can't control any of that stuff.  But you can
23 now.
24          I'm a former -- my second career -- I'm in my
25 third career now.  I work in the capital.  I was a
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1 schoolteacher for 32 years in Fairfield.  Sonoma County,
2 for all the time that I was up there, leads the state,
3 northern state anyway, in emphysema and asthma, and it
4 still does.
5          And one of the -- the minister, who I had a
6 nice talk with, and I totally align with his thoughts,
7 all five of the refineries send stuff up to Fairfield.
8 I'm astounded I never got anything like asthma or
9 emphysema.

10          In my classrooms it was not unusual for a kid
11 to be taking a pill, sucking on a water bottle, or one
12 of those "chhhh, chhhh, chhhh" things.  A lot of them go
13 get shots.  Think about those folks.  Would you want
14 your kids to be in a situation like that?
15          Thank you very much.
16          CHAIRMAN DEAN:  Okay.  Thank you.
17          Next speaker.  Hi.  Good evening.
18          KATHERINE BLACK:  Good evening.  Good evening
19 Mr. Chairman and members of the Commission.  My name is
20 Katherine Black.  I'm with Benicians for a Safe and
21 Healthy Community.
22          I want to address the topic of Valero being a,
23 quote, good neighbor.  Initially Valero tried to slip
24 this project through as a mitigating negative
25 declaration, thinking that nobody would notice.  Well,
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1 we did notice.  And as it turns out, as a lot of people
2 have said and we've all heard, there is significant and
3 unavoidable impacts to air quality, biological
4 resources, hazards and hazardous materials, and
5 greenhouse emissions.
6          I'm a little tired of Valero and its
7 supporters' bullying behavior in this city.  Aside from
8 the attempts to slip this project through as a mitigated
9 negative declaration, Valero has threatened this

10 Commission and the City with legal action.
11          In Valero's strong letter to the City dated
12 November 24th, 2014, which is an attachment to the
13 RDEIR, Valero said it would seek legal action if the
14 City elected to recirculate the DEIR.  A clear attempt
15 to bully the City in relation to this project.
16          Another example of Valero's bullying is one of
17 the nonprofits in Benicia asked a question about this
18 project.  Didn't take a position, just asked a question.
19 Immediately Valero stopped donations to that nonprofit.
20          Benicians for a Safe and Healthy Community yard
21 signs have been stolen in large numbers.  Our large
22 signs have been vandalized.  I and other volunteers have
23 been yelled at, cursed at at Farmers' Market table when
24 we volunteer there.
25          We have spoken to many business owners and
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1 nonprofits in Benicia, and they privately have told us
2 that they are against the project, but they are afraid
3 to speak out against it, in fear of retaliation and
4 repercussions from Valero and the Valero supporters.
5          This town needs leadership, leaders who --
6 leadership from leaders who are not afraid to stand up
7 to this mega predatory capitalist billion-dollar
8 corporation, who continually bullies the small town, the
9 nonprofits, its citizens and business owners into

10 commission.  Valero is not a good neighbor.
11          Please have the courage to do the right thing
12 for this city.  Put Benicians' health and safety before
13 Valero's profits.  Please do not approve this project,
14 please.
15          CHAIRMAN DEAN:  Okay.  Thank you.
16          Next speaker.  Hi.
17          DONNA ROSE:  Hello.  I'm Donna Rose.  Thank you
18 very much for letting us speak.  I really appreciate the
19 process and the opportunity.
20          Ms. Stark said earlier this evening that UP is
21 a common carrier and has to haul whatever commodity a
22 customer wants hauled.  Valero says they have no control
23 over UP policies.  So to me, this seems like a ping-pong
24 ball being deftly vollied.  And the ping-pong ball being
25 a metaphor for the City of Benicia, and indeed all the
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1 communities uprail.
2          I was in commercial insurance for many, many
3 years.  And insurance policies are written with the
4 knowledge that losses are going to occur.  And risk is
5 evaluated and assessed, then charged premium based on
6 the assessment.
7          For Valero to continuously cite their safety
8 record as a basis for approving this proposal is absurd.
9 Even they admit they have no control over UP.

10          I ask you to remember the ping-pong ball and
11 vote against this project.  Thank you.
12          CHAIRMAN DEAN:  Okay.  Thank you.
13          I've still got three cards here, people whose
14 names we have called, but they haven't come forward.
15 That's Jerry Curry, Craig Ritz, that address is on Casa
16 Grande, and then Herbert Forthuber, West 2nd.  Are any
17 of those people -- I'm going to assume that they're not
18 here, and we're going to move forward.
19          Hi.
20          UNIDENTIFIED MALE:  I am holding about a dozen
21 cards, half of which were folks who were here that have
22 elected to speak tomorrow.  But based on the dialogue
23 tonight, we'd willing to work with them on submitting
24 other comments if the comment period ends tonight.
25          CHAIRMAN DEAN:  Yeah, because it's looking like

Comment Letter N

ELITE COURT REPORTING (949) 829-9222

146

1 the hearing will not be continued to tomorrow.  So we're
2 probably going to end tonight, so...
3          UNIDENTIFIED MALE:  We'll pass that along --
4          CHAIRMAN DEAN:  Okay.
5          UNIDENTIFIED MALE:  -- to the supports that
6 have asked to --
7          CHAIRMAN DEAN:  I appreciate that.
8          So is there anybody who has not spoken that
9 would like to address the Commission and provide their

10 comments on the recirculated Draft EIR?  Okay.  I'm not
11 seeing anybody come forward.  So I'm going to close this
12 portion of the meeting.
13          Were there any commissioners that wanted to
14 take the opportunity to provide any comments while we're
15 here?  Commissioner Young.
16          COMMISSIONER YOUNG:  A question sort of on
17 process.  Amy, when we go forward, this is -- it looks
18 like it's going to be our last hearing on this portion
19 of the EIR.  So if we have questions, this is the time
20 to ask them, I guess, right?
21          PLANNER MILLION:  Yes.  You can also submit
22 them in writing, similar to what you did on the draft.
23          COMMISSIONER YOUNG:  I do have a couple
24 questions, some for Valero, and some for UP.  I don't
25 know if --
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1          CHAIRMAN DEAN:  Well, questions or comments,
2 Commissioner?  Comments on the EIR?
3          COMMISSIONER YOUNG:  Questions on the EIR.
4          CHAIRMAN DEAN:  Comments or -- okay.
5          COMMISSIONER YOUNG:  Well, I'd like to get
6 answers to these questions.  And I don't know what -- I
7 guess that sort of got to my question.  I mean, I have
8 questions that I would like to have addressed, either by
9 the consultants or Valero or UP.

10          DIRECTOR RATCLIFFE:  So through the chair?
11          CHAIRMAN DEAN:  Please.
12          DIRECTOR RATCLIFFE:  The purpose of this
13 meeting is to take comments on the Revised Draft EIR.
14 So if there are questions and things like that, we will
15 hear those.  And then through the process, the
16 consultant will then take all of those, including
17 everyone who's spoken tonight, everything that we've
18 gotten, and put that together, and then produce the
19 Final EIR with responses to the comments.
20          COMMISSIONER YOUNG:  So will there be an
21 opportunity, if not tonight, at a future meeting, where
22 we could actually ask questions of the applicant or the
23 consultant on the documents?
24          DIRECTOR RATCLIFFE:  Certainly when the use
25 permit and the Final EIR come before the Planning

Comment Letter N

ELITE COURT REPORTING (949) 829-9222

148

1 Commission, yes.
2          COMMISSIONER YOUNG:  Then comments.
3          CHAIRMAN DEAN:  Yes.  Okay.  Thank you.
4          COMMISSIONER YOUNG:  I think we need to get to
5 this issue of greenhouse gases.  Mr. -- I believe his
6 name is Cuffel, or Coffel, from Valero earlier made
7 reference to significant reductions in global greenhouse
8 gases.  However, the document itself does not make those
9 same claims.  So I would like to see some kind of

10 resolution on that very critical issue.
11          Because previously the argument for this
12 project, from an environmental perspective, was that
13 using trains was environmentally cleaner than using
14 ships.  And I haven't really seen the evidence to
15 support that argument.  And so I'm hoping that in the
16 final document there will be more discussion about that
17 question.  And if, in fact, marine-transportable oil is,
18 in fact, cleaner, I would like to see more documentation
19 to that effect.
20          I'd like to have a consultant or UP address the
21 question about why -- I think somebody raised the issue
22 about an eight-car derailment as the standard.  When, in
23 fact, we're talking about 50 cars.  And there have been
24 examples where derailments have involved much more than
25 eight cars.
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1          I think Ms. Toth-Smith raised the issue about
2 the Class 3 routes on the Donner Pass, and whether that
3 route would be used, and what that meant in terms of the
4 safety of that route.
5          I know economics are not part of the
6 environmental thing, and I'm not going to speak to it
7 now, but I think when we talk -- when we get to the use
8 permit portion, then it would be appropriate to talk
9 about the economics.  And people have talked about

10 millions of dollars in tax revenues that would come to
11 the City as a result of that.  If that is true, I'd like
12 to see some analysis and documentation as to how they
13 come up with that number.
14          The EIR shows a map of UP's routes in North
15 America, but it does not show any routes from the Bakken
16 shale formation.  And so the question I have, then,
17 would be if not UP, who will be transporting oil from
18 the Bakken area.
19          I'm afraid these are actual questions I'm
20 getting to now.
21          In terms of some of the alternatives that are
22 put forward, it talks about document, it talks about the
23 best environmental alternative, but says you can't list
24 no project as the best alternative, and that you
25 therefore have to deal with the resultant alternatives,
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1 which would be the least harmful or the environmentally-
2 superior alternative.  And so I would like to have some
3 analysis as to why -- as to what the recommendation is
4 really going to be from an environmental perspective.
5          And then I believe it's true that Valero was
6 currently receiving oil by barge; they said at the last
7 meeting that they were.  So is this project going to
8 replace receiving oil by barge from the Northwest?  And
9 should not that be listed as an alternative as well,

10 maintaining that form of transport as an alternative to
11 the proposed project.
12          And I'll put all the rest of my questions and
13 comments in writing, and I'll circulate them to the rest
14 of the Commission and to the consultants and the staff.
15 Thank you.
16          CHAIRMAN DEAN:  Okay.  Thank you.
17          Other commissioners who have comments on the
18 EIR?  Commissioner Cohen-Grossman.
19          COMMISSIONER COHEN-GROSSMAN:  One of the
20 comments I have is from page 2-9 of the Revised Draft
21 EIR.  And I'll read it, and I'll just state my thoughts.
22 Not my opinion, but just a question that arises from
23 reading this.
24          "Any limitation on the timing of deliveries by
25 train, independent of whether such trains would consist
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1 of 50 or 100 cars, is preempted under Federal law."
2          Okay.  We've been talking about preemption a
3 lot tonight.  One of the questions that I would have to
4 the Applicant, that I would hope would be addressed
5 before the Planning Commission deliberates on the use
6 permit, would be if there have been any considerations
7 of the number of cars that would be brought in through
8 this proposal.
9              So obviously there's a statement prior to

10 that that says, "Valero cannot accept 100 cars at a time
11 due to constraints placed by Union Pacific Railroad," it
12 goes on and on.
13          So it seems to me that if the Planning
14 Commission is going to evaluate a project, if the
15 project, as proposed, has some limitations, it would be,
16 I think, really helpful to the Planning Commission to be
17 given that information well before deliberation, rather
18 than wading through all the academics possibilities, and
19 one of them really isn't a possibility.  So that's a
20 comment.
21              Separate subject, I just have a question.
22 It doesn't have been to be -- I don't expect answers
23 tonight, but it's something I don't understand.
24          So I know what a unit train is.  I have learned
25 that terminology.  And one of my questions about this
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1 project, or something that's not addressed in here, or
2 maybe I haven't found that section yet, is will it --
3 but I don't think it's coming, is will there only be
4 unit trains, or is there any chance of this product
5 coming in from other than on unit trains?
6              My last comment, I'm waaay not a chemical
7 engineer.  But the process for refining, the process of
8 refining does require certain parameters.  That's been
9 talked about a number of times by Valero, and any

10 chemical engineer would know that.  So you need certain
11 parameters for the product that's being refined.  And
12 the product coming in is obviously going to be variable.
13
14          So a question or a comment about if the initial
15 product is quite different than the current initial
16 products, then obviously there has to be some mixing and
17 some blending.  And that's been addressed in the Draft
18 EIR and in the Revised Draft EIR.  But I guess I'm
19 feeling like I don't have sufficient information for how
20 exactly that works in a way that, as a planning
21 commissioner, I can evaluate with information.  I guess
22 I'll just leave it at that.
23          I understand that once it's blended the way
24 it's supposed to be, or within those tolerances or
25 parameters, that then it's the same process as now.  But
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1 to get to that point, what it takes to have a different
2 source or a different type of crude coming in, and
3 having it to be blended.  I'd like to see a little more
4 information in the Final EIR on that.
5          That concludes my comments tonight.
6          CHAIRMAN DEAN:  Commissioner Oakes.
7          COMMISSIONER OAKES:  Mine is just general.  On
8 page 2-62, for example, the very last couple of words,
9 you talk about "Summary of hazards, hazards of general

10 impacts, and consider the impacts for the whole project
11 under this DEIR, this revised DEIR," and then you say
12 "or elsewhere."  Okay.  Where is elsewhere?  And you
13 used that a lot.
14          So if you're going to make a reference, please
15 give us the reference, so we know where to get the
16 information.
17          CHAIRMAN DEAN:  Okay.  Other comments on the --
18 yeah, Commissioner Radtke.
19          COMMISSIONER RADTKE:  Very minor housekeeping
20 things.
21          On 2-35 you actually said, "The threshold of
22 significance for Northern Sierra is not an adopted
23 threshold," therefore you're going to use Placer County.
24 But then in the chart you actually list a different
25 threshold of significance.  It doesn't change the
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1 result, but it doesn't match what you said in the
2 document.
3          Also, you know, this is just me again.  I don't
4 deal with pollutant emissions every day.  If you're
5 going to use acronyms, like ROG, Nox, CO, please don't
6 make us go dinging through the thing when we can't
7 remember what it stands for.  Again, so that would be
8 nice, to make that clearer, for those of us who are
9 learning emissions very quickly.

10          And then I think you guys covered the rest of
11 my comments.  Thank you.
12          CHAIRMAN DEAN:  Commissioner Young.
13          COMMISSIONER YOUNG:  One minor question for the
14 consultants.
15          On page 2-13 it states that "Using 50 cars a
16 day is not as environmentally superior as 100 cars a
17 day," quote, "because the decrease in emissions
18 associated with a 50 percent reduction in train trips
19 would not offset emissions of the same pollutants from
20 marine vessels."  Why wouldn't the marine deliveries be
21 also reduced by 50 percent?  That's it.
22          CHAIRMAN DEAN:  In the form of comment?
23          COMMISSIONER YOUNG:  Yeah.
24          CHAIRMAN DEAN:  Okay.  Commissioner Oakes.
25          COMMISSIONER OAKES:  Well, It was brought up
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1 by, I think, one of the speakers tonight.  But I notice,
2 again, an absence of the discussion around the
3 businesses in the business park.  There were some in the
4 original environmental impact statements.
5          But I thought there were many questions that
6 were asked in the original public hearing that were not
7 addressed here at all.  So I'd like to see some more
8 expansion on that.  I think it has a huge impact on this
9 project.

10          CHAIRMAN DEAN:  Okay.  Commissioner
11 Cohen-Grossman, you're still leafing.  Are you looking?
12          COMMISSIONER COHEN-GROSSMAN:  No.  I asked a
13 question today of staff, and it's a calculation
14 question.  And I think that that question will be
15 addressed through the consultant at some future point.
16 Is that correct?  Thank you.
17          CHAIRMAN DEAN:  Okay.  So I'm planning on
18 having written comments before the end of the comment
19 period.
20          I want to remind everybody that the comment
21 period extends until 5:00 p.m. on October 30th.  So
22 there's still a lot of time to get in written comments
23 on this project.  And those should be submitted to the
24 Planning Department, and it's on the video screen.
25          Okay.  Commissioner Young.
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1          COMMISSIONER YOUNG:  It might be helpful for
2 the audience to have maybe Christina or Amy explain
3 where we go from here in terms of -- there's going to be
4 another iteration of this document, or just responses to
5 the comments?  And then another hearing that will allow
6 people to look at the responses to the comments?  And
7 that same hearing then would be used to ask the
8 Commission to certify the EIR or not certify, and
9 approve or not approve the project?

10          CHAIRMAN DEAN:  Yeah, it would be helpful if we
11 could get a preview of the remainder of the process.
12          PLANNER MILLION:  So the next step in the
13 process is once the close of the comment period -- once
14 we have the close of the comment period, all of the
15 comments will come in, will be sorted, evaluated, and
16 coded, essentially, by the consultants, and they'll be
17 providing response to comments.
18          So they have essentially already started all
19 the response to comments on the Draft EIR.  So there is
20 a chunk there.  And there is the response to comments on
21 the Revised Draft EIR.  So you'll see kind of two sets,
22 for lack of a better word.  And all of that will be
23 incorporated into a Final EIR, essentially.
24          So the Final EIR, under state law, has to be
25 out 10 days before a planning commission has a public
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1 meeting to take action on it.  So we will, of course,
2 get it out as soon as we possible can, so that people
3 have time to absorb all the information.
4          And then we'll hold a series of meetings.  I'm
5 going to go out on a limb here and assume that the
6 Planning Commission will not be able to make the
7 decision and take all the public comment in one night.
8 So we'll probably have another set of hearings in which
9 the Planning Commission will first consider whether or

10 not to certify the EIR.  And then once that decision is
11 made, then you can go on to the use permit.
12          CHAIRMAN DEAN:  Okay.  And just so staff knows,
13 that the Planning Commission is going to expect time to
14 review the document once it comes out, and the responses
15 to all those comments.  So you mentioned 10 days.  That
16 doesn't sound like a particularly realistic timeline for
17 that portion.
18          PLANNER MILLION:  No, I think that we can all
19 agree on that.
20          CHAIRMAN DEAN:  Okay.  And I don't want to put
21 anybody on the spot, but in terms of when we might
22 possibly expect a Final EIR to be published.  I mean,
23 it's certainly not going to be two weeks after the end
24 of comment period.  Have you talked about that at all?
25          PLANNER MILLION:  We have talked about it.  We
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1 are looking at potentially having some hearings in
2 January, that was the assumption that we kind of made
3 projecting out.
4          CHAIRMAN DEAN:  Mm-hmm-hmm.
5          PLANNER MILLION:  So no dates have been set
6 yet, but that was what staff was looking at.
7          CHAIRMAN DEAN:  Okay.  So --
8          PLANNER MILLION:  So it would have to obviously
9 go out before that, hopefully, you know, in December.

10          CHAIRMAN DEAN:  Okay.
11          Commission Cohen-Grossman, you had a question?
12          COMMISSIONER COHEN-GROSSMAN:  Yes, it's just to
13 clarify something.
14          We're going to have a Final EIR, and we're
15 going to have a document that is responses to all of the
16 questions in the EIR and the draft -- the Draft EIR,
17 sorry, and the Revised Draft EIR.  Is that correct,
18 there's going to be two different documents?  As well as
19 the use permit, which is a separate question.
20          I guess what I'm asking, to just be real clear,
21 is will the Planning Commission have time specifically
22 to review the responses to the comments on both of the
23 Draft EIR documents?  That's my question, will the
24 Planning Commission have time to review the responses to
25 the comments?
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1          PLANNER MILLION:  Yes.
2          COMMISSIONER COHEN-GROSSMAN:  Separate from
3 reviewing the Final EIR.
4          PLANNER MILLION:  So the final -- think about
5 the Final EIR in three parts:  Part 1 is the Draft EIR,
6 part 2 is the Revised Draft EIR, part 3 is the response
7 to comments.
8          So you've already essentially looked at the
9 first two parts of the Final EIR.  So really what you're

10 going to be spending your time doing is looking at the
11 response to comments.
12          CHAIRMAN DEAN:  And that response to comments,
13 that will have the original comment -- it will have the
14 comments and the response to that.  So people will be
15 able to see all those comments that have come -- kind of
16 came in waves over the last -- throughout this whole
17 process?
18          PLANNER MILLION:  Correct.
19          CHAIRMAN DEAN:  Okay.
20          PLANNER MILLION:  So you've see responses to
21 comments on the original Draft EIR, as well as response
22 to comments on the Revised Draft EIR.
23          CHAIRMAN DEAN:  Okay.
24          PLANNER MILLION:  Which is why we tell people
25 if you've already submitted comments on the Draft EIR,
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1 there is no reason to repeat those.
2          CHAIRMAN DEAN:  Mm-hmm-hmm.
3          PLANNER MILLION:  Because we have them.  We'll
4 respond to them.  We're just looking for comments on the
5 Revised Draft.  So sort of looking at the whole picture,
6 you can understand why, you know, it's not needed to
7 repeat them, because we already have them, and we've
8 responded to them.
9          CHAIRMAN DEAN:  Okay.  You had a follow-up?

10          COMMISSIONER COHEN-GROSSMAN:  Just kind of a
11 volume question, so I can plan my life.
12          Okay.  This is about 2 inches thick.  This is
13 about 1 inch thick.  Yes, there are disks in the back
14 with appendices, attachments, whatever they're supposed
15 to be called.  What is the estimated, if you can -- you
16 may not be able to -- no, okay.  The question I was
17 going to pose is are we going to looking at this much
18 (indicating), this much (indicating), this much
19 (indicating).  But it's not a known?
20          PLANNER MILLION:  Yeah.
21          COMMISSIONER COHEN-GROSSMAN:  We don't know
22 what the volume will be until it comes out?
23          PLANNER MILLION:  No.
24          COMMISSIONER COHEN-GROSSMAN:  All right.
25          DIRECTOR RATCLIFFE:  And a lot of it is,
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1 keeping in mind, that we have comment period open to the
2 end of October.  So, you know, not having that crystal
3 ball to know what's coming in, it's hard to predict.
4          CHAIRMAN DEAN:  Okay.  So unless there's any
5 more questions, comments from Commission, or anything
6 further staff wants to say about this, I'd like to close
7 this item out.
8          Okay.  Then I'm going to end this public
9 hearing and this item.  We do have a couple of

10 housekeeping items for the Commission.
11          So thank you everybody for coming and providing
12 your comments.  I do appreciate how efficient you were,
13 and that you abided by our guidelines, and that made it
14 easier for everybody.  We really appreciate that.  Thank
15 you very much
16          AUDIENCE MEMBER:  Thank you guys.
17          (Applause.)
18          CHAIRMAN DEAN:  Okay.  So we just have two
19 things left.  One is communications from staff to the
20 Commission.
21          PLANNER MILLION:  Yes.  I did want to just make
22 a note that the Planning Commission will have a meeting
23 next Thursday, on the 8th.  You'll have a regular
24 meeting.
25          CHAIRMAN DEAN:  Hang on one second.
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1          Can we ask people to leave quietly, and take
2 their conversations outside, while the Commission
3 finishes its business.  Thank you.
4          Could you repeat that again?
5          PLANNER MILLION:  Sure.  I'll wait just a
6 second.
7          CHAIRMAN DEAN:  Can we ask people to step
8 outside if they want to have their conversation.
9          Almost.  Almost there.

10          (Laughter.)
11          CHAIRMAN DEAN:  Okay.  All right.
12          PLANNER MILLION:  I just want to help address
13 any confusion.  So we had scheduled the fourth
14 prescheduled meeting for this hearing to be on your
15 regular evening of October 8th.
16          CHAIRMAN DEAN:  Mm-hmm-hmm.
17          PLANNER MILLION:  We also have -- long story
18 short, we will have a regular meeting on that night.
19 You have at least one item to consider, it's a use
20 permit.  So you will have a regular meeting, even though
21 the remaining special meetings have been canceled.
22          CHAIRMAN DEAN:  Okay.
23          PLANNER MILLION:  So next Thursday, October
24 8th.  So the Planning Commission can expect to receive a
25 packet this week.
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1          DIRECTOR RATCLIFFE:  At 7:00?
2          PLANNER MILLION:  At 7:00.
3          CHAIRMAN DEAN:  Normal time, yes?
4          PLANNER MILLION:  Yes, normal time.  It will go
5 back to the regular calendar.
6          CHAIRMAN DEAN:  Okay.
7          Anything else from staff?  Yeah.  Lieutenant?
8          LIEUTENANT HARTIG:  Yes, can we just cancel --
9 I don't need the staff law enforcement (inaudible).

10          PLANNER MILLION:  Yeah, I'll be clear.  So we
11 will -- based on the fact that the public hearing closed
12 tonight, we will no longer need the meeting this
13 Thursday -- this Wednesday and this Thursday, so the
14 30th and the 1st, or the special meeting on the 8th.
15          So we'll make that announcement, so it's very
16 clear on anybody who didn't see this meeting or wasn't
17 able to come tonight.
18          CHAIRMAN DEAN:  Yeah.
19          PLANNER MILLION:  But yes.
20          CHAIRMAN DEAN:  Yeah, and we appreciate you and
21 your officers being here, so --
22          LIEUTENANT HARTIG:  (Inaudible.)
23          CHAIRMAN DEAN:  Yeah, very much.
24          And all the staff.  I want to say thanks to all
25 the staff.  I know that there was a lot of planning that

Comment Letter N

ELITE COURT REPORTING (949) 829-9222

164

1 went into these meetings.  I'm kind of happy it only
2 went one evening.  But I know everybody was prepared to
3 go three or more.  So I appreciate all of the planning
4 and the thought that went into making that -- all the
5 scheduling happen, and working with the rest of the City
6 to make that happen.
7          So any other communications to the staff?  I'm
8 seeing none.  Okay.  Then I think we are adjourned.
9 Thanks everybody.

10
11                      *     *     *
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1
2
3
4          I, the undersigned, a Certified Shorthand
5 Reporter of the State of California, do hereby certify:
6          That the audio recording was listened to and
7 taken down by me using machine shorthand which was
8 thereafter transcribed under my direction; further, that
9 the foregoing is an accurate transcription thereof.

10          I further certify that I am neither financially
11 interested in the action nor a relative or employee of
12 any attorney of any of the parties.
13          IN WITNESS WHEREOF, I have this date subscribed
14 my name.
15
16 Dated: October 26, 2015.
17
18
19
20

                        _______________________________
21                            SUSAN H. CAIOPOULOS

                           CSR No. 8122
22
23
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3. Responses to Comments on the Revised DEIR 

3.9 Response to Oral Comments on the Revised DEIR 

Valero Benicia Crude by Rail Project  January 2016 
Final Environmental Impact Report 

3.9.1 September 29, 2015 Planning Commission Meeting 
Comments 

N1-1 [Cuffel] Valero’s summary of the Project, as well as its confirmation that “no change to 
the Refinery’s processing, and no change in the Refinery's permitted capacity of 
165,000 barrels a day annual average” is acknowledged. The City similarly 
acknowledges Valero’s confirmation that the Project is not a refinery expansion, not a 
means to export crude elsewhere, and does not require any changes to the Refinery’s 
processing of crude oil. The Project does not propose any changes to existing air permits 
except for minor revisions to the Refinery’s New Source Review and Title V permits to 
limit ROG emissions from crude oil unloading from tank cars.  

N1-2 [Cuffel] The statement that Valero is not seeking to operate the Refinery any differently 
than it does today “with the sole exception of receiving crude oil by rail in addition to 
ship and pipeline” confirms statements made in the EIR and elsewhere in these responses 
to comments. 

N1-3 [Cuffel] The City agrees with the commenter’s understanding that federal law preempts 
the City’s regulation of railroad operations. Regarding preemption, see DEIR Section 3.7, 
DEIR Appendix L, Revised DEIR Appendix G, and UPRR’s Comment B4-3 and 
Comment B4-4. However, the City disagrees with the suggestion that the analysis and 
disclosure of potential uprail impacts in the EIR, to the extent that disclosure of impacts 
from rail operations may not be preempted, is excessive.  

N1-4 [Cuffel] To clarify, “‘Significant effect on the environment’ means a substantial, or 
potentially substantial, adverse change in any of the physical conditions within the area 
affected by the project including land, air, water, minerals, flora, fauna, ambient noise, 
and objects of historic or aesthetic significance…” (Pub. Res. Code §21068; 14 Cal. Code 
Regs. §15382). Among other things, an EIR must identify and examine any “significant 
environmental effects which cannot be avoided if the proposed project is implemented” 
(14 Cal. Code Regs. §15126). “If the lead agency determines that a mitigation measure 
cannot be legally imposed, the measure need not be proposed or analyzed. Instead, the 
EIR may simply reference that fact and briefly explain the reasons underlying the lead 
agency's determination.” (14 Cal. Code Regs. §15126.4(a)(5)). CEQA Guidelines 
Section 15364 defines “feasible” as “capable of being accomplished in a successful 
manner within a reasonable period of time, taking into account several factors, including 
legal, social, and policy ones. Mitigation measures that are beyond a lead agency’s 
powers to impose or enforce are legally infeasible. Kenneth Mebane Ranches v. Superior 
Court (1992) 10 Cal.App.4th 276. See Response N1-3 regarding federal preemption. 
Regarding air emissions, including those that may result from locomotives transporting 
Project-related crude, see Revised DEIR Section 2.6 (p. 2-25 et seq). 

N1-5 [Cuffel] The comment correctly notes that the Project would not result in a significant 
cancer risk. See, e.g., Revised DEIR p. 2-29 (Table 4.1-9 regarding the Bay Area Basin), 
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Revised DEIR p. 2-30 (Table 4.1-10 regarding the Sacramento Basin), and DEIR 
Appendix D.6. 

N1-6 [Cuffel] See Revised DEIR p. 2-65 (including Table 4.7-2) and Revised DEIR 
Appendix F regarding national and California train accident data 

N1-7 [Cuffel] See Response A4-6 regarding Valero’s enforceable commitment to use CPC-
1232 cars. Valero’s other voluntary efforts are acknowledged.  

N1-8 [Flynn] See Response N1-3. 

N1-9 [Bardet] The City disagrees with the characterization of the EIR as stated in this 
comment. To the contrary, the EIR identifies and analyzes potential effects as CEQA 
requires, including by providing a reasoned, good-faith analysis of direct, indirect, and 
cumulative effects that is well-supported by facts, data, and other evidence cited in the 
document. The comment provides insufficient specificity to allow the City to provide a 
more detailed response. 

N1-10 [Bardet] Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, Revised DEIR 
Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. 

N1-11 [Bardet] The City is exercising its land use jurisdiction by responding to the conditional 
use permit application filed by Valero for the proposed offloading racks; by comparison, 
the City is not exercising (and indeed does not have) jurisdiction to regulate the trains. If 
the Project was not approved, then the trains could not be unloaded at the Refinery using 
Valero’s existing infrastructure. 

N1-12 [Bardet] The DEIR analyzes potential impacts of the Project primarily between two 
points: Roseville, California, where the Union Pacific Railroad (UPRR) would dispatch 
tank cars received via existing rail lines from a number of potential points of origination 
across the nation for shipment into the Refinery, and the Refinery itself. “In response to 
requests made in comments on the DEIR, the City [issued the] Revised DEIR for public 
input to consider potential impacts that could occur “uprail” of Roseville, California (i.e., 
between a crude oil train’s point of origin and the California State border, and from the 
border to Roseville) and to supplement the DEIR’s evaluation of the potential 
consequences of upsets or accidents involving crude oil trains based on new information 
that has become available since the DEIR was published” (Revised DEIR, p. 1-1). 
Accordingly, the Revised DEIR “focuses on the lines leading from Roseville toward the 
California border and points beyond from the north (Oregon to Roseville), northeast 
(Nevada to Roseville, Northern), and east (Nevada to Roseville, Southern)” (Revised 
DEIR, p. 1-2). This FEIR describes revisions made to the DEIR in Chapter 2, Responses 
to Comments on the Draft EIR, and in Chapter 4, Revisions to the DEIR and Revised 
DEIR. In regard to local impacts, additional analysis of the risks for on-site impacts was 
added. See Impact 4.7-4, Revised DEIR p. 2-106 et seq. 
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N1-13 [Bardet] Based on the analysis in the EIR, the City disagrees with the commenter that the 
Project would result in significant and unavoidable noise and traffic impacts, locally and 
uprail. See Revised DEIR Section 2.17.1 (p. 2-141 et seq.), which summarizes significant 
unavoidable impacts of the Project. Regarding noise generally between the Refinery and 
Roseville, see DEIR Section 4.10 (p. 4.10-1 et seq.); regarding uprail noise, see Revised 
DEIR Section 2.15 (p. 2-127 et seq.). Regarding transportation and traffic considerations 
generally between the Refinery and Roseville, see DEIR Section 4.11 (p. 4.11-1 et seq.); 
regarding uprail traffic, see Revised DEIR Section 2.16 (p. 2-137 et seq.). 

N1-14 [Bardet] The commenter’s disagreement with the EIR’s traffic and noise impact 
conclusions is noted. The phrases “normal Project operations” and “normal operating 
conditions” are understood to mean the transport of Project-related crude by rail in the 
absence of a spill, upset, accident, or other unusual condition. See, e.g., Revised DEIR 
p. 2-22 (“In its normal course of operation, however, UPRR dispatches freight trains so 
as to avoid congestion that results in delayed deliveries.”). The criteria used to determine 
whether a noise impact would occur are provided in Revised DEIR Table 4.10-6 
(p. 2-136). The City understands that the commenter would prefer additional details about 
“conditions.” However, insufficient details are provided in the comment for the City to 
determine what additional information is desired and so does not have enough input to 
provide a more detailed response. 

N1-15 [Bardet] Modeling and other data relied upon in the GHG analysis is provided in DEIR 
Appendix E.2, Marine Vessel Criteria Pollutant and GHG Baseline Emissions, DEIR 
Appendix E.5, Air Quality and GHG Emissions Supplement, and Revised DEIR 
Appendix A, Air Quality and GHG Emissions Supplement. No facts, data, or other 
information is provided to explain how or why the commenter believes the data provided 
to be speculative or insufficiently refined. 

N1-16 [Bardet] Locomotive idling expressly is considered in the analysis. See, for example, 
Revised DEIR Section 2.6.2 (p. 2-28) and Figure 1 in Revised DEIR Appendix B. 

N1-17 [Bardet] Potential direct and indirect environmental consequences that could result from 
non-normal operating conditions including spills, upset, and accident conditions, are 
analyzed in Revised DEIR Section 2.12 (p. 2-62 et seq.); potential cumulative effects 
resulting from such conditions are analyzed in Revised DEIR Section 2.17.4.3.7 (p. 2-159 
et seq.). See Response N1-15 regarding data and other information relied upon in the 
analysis of GHG emissions. See Response N1-16 regarding train idling.  

N1-18 [Bardet] To clarify, the EIR does not (as suggested in the comment) limit the discussion 
of the hazards posed by crude oil trains to those traveling on UPRR’s main line tracks 
and tracks within the Benicia Industrial Park. To the contrary, the analysis recognizes the 
possibility, due to track sharing agreements (also called “trackage rights”) that crude oil 
could be provided to the Refinery via any of the North American freight railroad tracks 
shown in Revised DEIR Figure 1-1, North American Freight Railroads (see Revised 
DEIR, p. 1-2). See also Revised DEIR Section 2.12.7 (p. 2-124), which documents the 
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analysis of potential direct, indirect, and cumulative hazards and hazardous materials-
related impacts of crude oil transport via a southern California rail route.  

Revised DEIR Figure 4.7-109 is only part of the analysis. Worst case refinery unloading 
facility thermal radiation hazard zones are provided in Table 5.2 of Revised DEIR 
Appendix F, which contains the quantitative risk assessment (QRA) prepared for the 
Project. Attachment 2 to the QRA describes the consequences associated with these 
hazards. 

QRA Figure 5-2 shows that none of the worst case flammable hazard zones have the 
potential for offsite impacts associated with the worst-case unloading facility crude oil 
spill and fire in residential areas. The worst case spill would occur just north of the 
unloading facility where nearly the entire pipeline would drain onto the ground due to the 
slope of the area between the unloading facility and Refinery storage tanks. Spills closer 
to the Refinery storage tanks would be smaller, thus resulting in smaller hazard zones and 
less offsite exposure. The results of the QRA for the Project are presented in Revised 
DEIR Appendix F Figure 5-3 as risk profiles and show that the societal risk of injuries or 
fatalities (including the risk to adjacent workers in the commercial/industrial area east of 
the Refinery) associated with unloading facility accidents would be considered less than 
significant.  

N1-19 [Bardet] Regarding UPRR’s train routing methodology, see Comment N1-52. Regarding 
the Rail Corridor Risk Management System (RCRMS) routing protocol for trains 
carrying 20 or more crude oil cars, see Revised DEIR p. 2-97 (“The RCRMS is an 
analytical tool developed in conjunction with the Department of Homeland Security and 
the FRA. This tool takes into account 27 risk factors to assess rail route safety and 
security….”). Neither the City’s consideration of the potential environmental effects of 
the Project nor its consideration of the requested conditional use permit for the proposed 
unloading rack has any effect on the applicability of DOT safe routing rules; such rules 
would apply where applicable regardless of whether or not the EIR lists all of the factors 
that affect routing decisions. Regardless of UPRR’s independently enforceable obligation 
to comply with applicable safety regulations, the EIR’s analysis of the Project’s air and 
GHG emissions does not assume that the rail carrier would select the shortest route. 
Therefore, the commenter misperceives a conflict that is not present in the analysis. 
Valero’s and UPRR’s economic considerations are beyond the scope of the EIR. 

N1-20 [Bardet] The EIR considers local safety hazard sites, the designation of which considers 
such factors as the hazard posed by the release of the commodity into the environment 
and the proximity of railroad activity to human activity or sensitive environmental areas; 
as well as high threat urban areas (HTUAs) and sensitive habitat and other ecological 
areas. See Revised DEIR pp. 2-42 et seq. and 2-66; see also, Revised DEIR Appendix F. 
It also considers the steepness of grades in specific locations (Revised DEIR, p. 2-48); 
proximity of homes, schools, and daycare centers to the Refinery and rails (see, e.g., 
Revised DEIR, pp. 2-3, 2-29, 2-117); sensitive biological resources within 300 feet of rail 
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routes (Revised DEIR Appendix E); and the proximity of rail-related and other historical 
resources to existing railroad tracks between the Refinery and potential crude oil points 
of origin (Revised DEIR, pp. 2-46 and 2-47). The comment does not indicate what 
additional details about the landscape could affect the analysis of potential Project 
impacts.  

Specifically regarding what the EIR determined would be a significant unavoidable 
hazard to the public or the environment through reasonably foreseeable upset and 
accident conditions involving the release of hazardous materials into the environment, see 
the analysis of Impact 4.7-2 (Revised DEIR, p. 2-90 et seq.), which evaluates potential 
effects that could result if crude oil were to be released into the environment, including 
releases that involve a spill, fire, or explosion. See also the analysis of Impact 4.7-6, 
which concludes that train derailments and unloading accidents that lead to hazardous 
materials spills, fires, and explosions could result in substantial adverse secondary 
effects, including to Biological Resources, Cultural Resources, Geology and Soils, and 
Hydrology and Water Quality (including drinking water sources). The comment provides 
no indication of what other information is believed to be necessary to evaluate potential 
secondary impacts.  

N1-21 [Bardet] As noted in this comment, the EIR preparers considered, relied upon, and cited 
the State’s March 2015 Updated Gap Analysis for Rail in California. This resource is 
included in and available for review as part of the formal record for this Project. CEQA 
does not require general reference material to be included as an appendix to an EIR.  

N1-22 [Bardet]Valero could and currently does receive crude oil by ship. This fact is part of the 
baseline condition and does not, as the comment suggests, “upset” the GHG analysis. 
Regarding the GHG analysis, see Response N1-15. 

N1-23 [Soto] Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, Revised DEIR 
Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. 

N1-24 [Soto] Regarding potential effects within and near the Refinery, including in the closest 
residential areas and potentially affected areas of the Benicia Industrial Park, that could 
result from an upset or accident condition, see Response N1-18. Consequences of a spill, 
upset or accident (such as explosion or fire) would be the same regardless of the cause –
no evidence has been presented that a collision with a truck would cause substantially 
different or worse consequences than a rail car puncture or derailment caused by any 
other reason.  

N1-25 [Soto] The analysis documented in the EIR concludes that a less than significant impact 
would result regarding hazards on and near Refinery property. See Response N1-18. 
CEQA requires mitigation measures to be identified only for significant impacts (Pub. 
Res. Code §21100(b)(3), 14 Cal. Code Regs §15126.4(a)(1)).  

N1-26 [Soto] See Response N1-25. 
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N1-27 [Soto] The EIR acknowledges that crude oil could be delivered to the Refinery via any of 
the North American freight railroads shown in Revised DEIR Figure 1-1 (p. 1-2) and 
specifically could be delivered by way of Southern California via one of the routes shown 
in Revised DEIR Figure 1-4 (p. 1-6). Potential impacts associated with a southern route 
to the Refinery are analyzed on a resource-by-resource basis in the Revised DEIR. See, 
e.g., Revised DEIR Section 2.6.3 (p. 2-41 et seq.) regarding air quality, Revised DEIR 
Section 2.7.2 (p. 2-45) regarding biological resources, Revised DEIR Section 2.8.2 
(p. 2-47) regarding cultural resources, etc. 

N1-28 [Soto] The Phillips 66 Rail Spur Extension Project EIR is cited in the Revised DEIR and 
available with other references relied upon in the analysis as part of the City’s formal 
record for the Project. The Phillips 66 Rail Spur Extension Project EIR and other details 
about that project also are readily accessible online: http://www.slocounty.ca.gov/ 
planning/environmental/EnvironmentalNotices/Phillips_66_Company_Rail_Spur_Extens
ion_Project.htm. CEQA does not require general reference material to be included as an 
appendix to an EIR. 

N1-29 [Soto] The EIR considers potential effects of the Project between crude oil points of 
origin and the Refinery and acknowledges that rail-related impacts would not be 
restricted to California.  

N1-30 [Soto] The Revised DEIR explains that the “nature of risk analysis is that even if an event 
has a low likelihood of occurring, there is no guarantee that it will not. For example, even 
if the estimated probability of an event is… one in one hundred, corresponding to an 
expected interval between occurrences of 100 years, such an event could still happen in 
the near future, and in fact multiple events are possible within that time period. Such an 
occurrence would not mean that the risk analysis was incorrect, instead it may be due to 
two factors, the laws of chance, and uncertainty in the statistics” (Revised DEIR 
Appendix F, p. 12). The commenter’s conclusion that the consequences of a release, in 
the event that one occurs, could be significant is consistent with the conclusions reached 
in the EIR. See, for example, Revised DEIR Section 2.17.1 (p. 2-141 et seq.), which 
summarizes significant unavoidable impacts that could result if the Project were 
approved, and the Quantitative Risk Analysis for the Project that is provided in Revised 
DEIR Appendix F. 

N1-31 [Soto] Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, Revised DEIR 
Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. The Lynchburg, Virginia 
derailment involving 1232 cars is described in the Revised DEIR (p. 2-74). The March 5, 
2015, BNSF derailment in Jo Daviess County, Illinois, also involved 1232 cars (Revised 
DEIR, p. 2-75). 

N1-32 [Caulder] The EIR closely examines potential effects of the Project, including school 
properties that are located within an approximately 0.25 mile radius of the UPRR 
mainline. Revised DEIR Table 4.7-1 9 (p. 2-117 et seq.) lists such schools. 
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N1-33 [Altgelt] The spill modeling conducted as part of the Quantitative Risk Analysis for the 
Project was done using a multi-component crude with properties based upon a Bakken 
type crude due to its relatively higher volatility and lighter properties (Revised DEIR 
Appendix F, p. 41). The EIR’s selection of a Bakken type crude as the basis for modeling 
potential environmental consequences is consistent with US Pipeline Hazardous Material 
Safety Administration’s January 2, 2014 safety alert (USDOT, 2014d1), which notified 
the members of public, emergency responders, and shippers and carriers of crude oil that 
“the type of crude oil being transported from the Bakken region may be more flammable 
than traditional heavy crude oil.” 

N1-34 [Altgelt] The commenter’s carbon content fee proposal is noted; however, the proposal 
does not provide a potentially feasible, reasonable alternative to or mitigation of the 
Project and would not meet most of the basic Project objectives set forth in DEIR 
Section 3.2.1 (p. 3-5) because it would not allow for the delivery of up to 70,000 barrels 
per day of North American-sourced crude oil by rail; replace marine vessel delivery with 
rail delivery of up to 70,000 barrels per day of crude oil; implement the Project without 
changing existing Refinery process equipment or Refinery process operations, other than 
operation of the Project components. 

N1-35 [Altgelt] Regarding the EIR’s consideration of the properties of a Bakken type crude oil, 
see Response N1-33. Regarding potential environmental effects of the Project, which 
effects were evaluated based on modeling that used a multi-component crude with 
Bakken type properties, see Revised DEIR Table ES-1 (p. 2-10 et seq.), Proposed Project 
vs. Alternatives Summary of Environmental Impact Conclusions.  

N1-36 [Toth-Smith] See Response N1-20 regarding the EIR’s consideration of local safety 
hazard sites, the designation of which considers such factors as the hazard posed by the 
release of the commodity into the environment and the proximity of railroad activity to 
human activity or sensitive environmental areas; as well as high threat urban areas 
(HTUAs) and sensitive habitat and other ecological areas. See Revised DEIR pp. 2-42 et 
seq. and 2-66; see also, Revised DEIR Appendix F. It also considers the steepness of 
grades in specific locations (Revised DEIR, p. 2-48). The comment correctly notes that 
Revised DEIR Appendix F Attachment 1 provides information about the track class for 
the three most likely mainline rail routes to the Refinery. 

N1-37 [Toth-Smith] The Federal Railroad Administration’s track quality classification system is 
used to set appropriate speed limits. Factors such as curvature, signaling, track condition, 
the physical condition of a train, and the presence of grade crossings are considered. The 
speed limit for a freight train on a Class 3 track is 40 mph; by comparison, the speed limit 
is higher on a Class 4 track (60 mph) and slower on a Class 2 track (25 mph).  

                                                      
1  U.S. Department of Transportation, 2014d. Safety Alert: Preliminary Guidance from Operation Classification. 

[http://www.phmsa.dot.gov/portal/site/PHMSA/menuitem.6f23687cf7b00b0f22e4c6962d9c8789/?vgnextoid=c6efe
c1c60f23410VgnVCM100000d2c97898RCRD&vgnextchannel=d248724dd7d6c010VgnVCM10000080e8a8c0RC
RD] January 2, 2014. 
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N1-38 [Toth-Smith] The EIR preparers considered, relied upon, and cited the State’s March 
2015 Updated Gap Analysis for Rail in California. This resource is included in and 
available for review as part of the formal record for this Project. See Response N1-19 
regarding UPRR’s train routing methodology and the Rail Corridor Risk Management 
System (RCRMS) routing protocol for trains carrying 20 or more crude oil cars.  

N1-39 [Toth-Smith] Receipt of the Updated Gap Analysis is acknowledged. Regarding potential 
fires and environmental consequences that could result from a derailment, see Revised 
DEIR Section 2.12 (p. 2-62 et seq.) and Revised DEIR Section 2.17.4.3.7 (p. 2-159 et 
seq.). 

N1-40 [Toth-Smith] Incidents involving DOT-111 cars and 1232 cars are acknowledged in the 
Revised DEIR (see p. 2-74 et seq.). 

N1-41 [Toth-Smith] The stated concern with UPRR’s safety record is acknowledged. Regarding 
potential consequences of a Project-related crude oil train, see Response N1-40. 

N1-42 [Buckner] The commenter’s opinion regarding the oil and rail industries and the federal 
government is acknowledged.  

N1-43 [Buckner] See Response A4-6 regarding Valero’s enforceable commitment to use CPC-
1232 cars. 

N1-44 [Buckner] While it is not possible to eliminate risk, safety-related improvements are 
evolving based on federal regulatory activity and voluntary actions being taken by UPRR 
and Valero. See, Response N1-42, Comment N1-7, and UPRR’s testimony during the 
Planning Commission’s hearing on the Revised DEIR (Comment N1-49, Comment N1-
51, Comment N1-53). 

N1-45 [Buckner] See Response K2-16 regarding the scenario analyzed as a “worst case” spill. 

N1-46 [Buckner] The commenter’s opposition to the Project is noted.  

N1-47 [Cooke] Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, Revised DEIR 
Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. 

N1-48 [Cooke] Regarding risk and consequences, see Revised DEIR p. 2-92 et seq., Revised 
DEIR Appendix F, Comment N1-49, and Response N1-30. 

N1-49 [Stark] The range of commodities transported by UPRR is acknowledged, as is the 
statement that “99.99 percent of all crude oil carloads reached their destination without 
any spill from a rail-related incident from 2000 to 2014.” 

N1-50 [Stark] UPRR’s status as a common carrier is acknowledged in the EIR. See DEIR, 
p. 4.7-12, and Revised DEIR, p. 2-85. 
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N1-51 [Stark] This summary of UPRR’s safety efforts, both required and voluntary, is 
acknowledged.  

N1-52 [Stark] This explanation of why UPRR may not select the shortest route is acknowledged. 

N1-53 [Stark] Voluntary speed restrictions, track inspections, increased emergency response 
training, and other safety precautions are noted.  

N1-54 [Kirchhoffer] The comment incorrectly states that “the only way to get [Bakken crude] to 
Benicia is by rail.” See Response H1-4 and testimony by John Hill, Vice President, 
General Manager, of the Refinery, at the September 11, 2014 comment meeting on the 
DEIR (Transcript, pp. 66-68; FEIR §2.8.3) (“The DEIR contains references to various 
crudes as potential feedstocks to be carried by rail. Many of these crudes, including 
Bakken, have been safely processed at our facility…. [W]e have processed Bakken oil in 
the past…. It came in by barge.”). We understand the comment to suggest that the City 
require that North American crudes be delivered to the Refinery exclusively by barge as a 
way to reduce rail-related impacts of the proposed transportation of crude oil. However, 
as discussed extensively throughout the EIR and these responses to comments, federal 
law prohibits the City from imposing such an alternative. 

N1-55 [Kirchhoffer] Details about track classification are provided in Attachment 1 of the 
Quantitative Risk Analysis provided in Revised DEIR Appendix F. The comment 
correctly states that federal preemption prevents the City and Valero from dictating the 
routes that could be selected to transport Project crude.  

N1-56 [Kirchhoffer] The City disagrees with this comment’s characterization of the EIR and 
notes that the scenario described in the comment is analyzed in the EIR as the No Project 
Alternative.  

N1-57 [Straw] The comment correctly notes that federal preemption would prevent the City or 
Valero from regulating UPRR’s rail operations, including by dictating the times of 
deliveries or regulating locomotive emissions.  

N1-58 [Straw] To clarify, the EIR does not “green light” the Project. Rather than prohibiting 
agencies from approving projects with adverse environmental impacts, CEQA requires 
lead agencies to inform themselves about the environmental effects of projects, carefully 
consider all relevant information before taking action, give members of the public an 
opportunity to comment on the environmental issues, and avoid or reduce potential 
adverse effects where it is feasible to do so. By preparing this EIR and otherwise 
engaging in the CEQA process, the City is fulfilling these responsibilities.  

Here, the commenter suggests that the EIR is deficient in its level of detail regarding 
hazards. However, the commenter provides no evidence demonstrating that the EIR is 
inadequate or inaccurate. To the contrary, based on Revised DEIR Section 2.12 (p. 2-62 
et seq.) regarding hazards and hazardous materials, Section 2.13 (p. 2-124 et seq.) 
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regarding hydrology and water quality, Section 2.17.4 (p. 2-144 et seq.) regarding 
cumulative effects, other analysis in the EIR, and materials in the record as a whole, the 
EIR provides the City, other public agencies, and members of the public with detailed 
information about the potential environmental effects of the Project. 

N1-59 [Straw] That a spill upset or accident condition could affect adversely waterways and 
compound the difficulty of cleanup efforts is acknowledged in the EIR. See, e.g., Revised 
DEIR p. 2-111 (“For instance, full train derailment and spill occurring within a remote 
and steep canyon section of Feather River where slope and water flow could accelerate 
the rate of oil spread would pose a greater risk to biological resources than a spill 
occurring in disturbed flatland habitats such as agricultural fields in the Sacramento 
Valley. In addition, depending upon the location of an oil spill along the UPRR mainline 
tracks, availability of oil spill containment or cleanup equipment and access to accident 
sites could prolong emergency response agencies and impair cleanup efforts.”).  

The Revised DEIR’s summary of accidents involving the transportation of crude by rail 
(p. 2-74) identifies incidents where spills have affected waterways, such as in Lac-
Mégantic, Quebec, and Galena, Illinois. The City is aware of related response efforts. For 
example, the Lac-Mégantic derailment released almost 2 million gallons of Bakken 
crude, some of which burned and some of which spilled into waterways and lakes. The 
cleanup of contamination was estimated to take 2 years and cost more than $200 million.2  

N1-60 [Straw] The comment correctly notes that Revised DEIR evaluates hazards associated 
with the various types of railcars, including the upgraded DOT 117 and 117R tank cars 
(see Revised DEIR Appendix F Section 5.2.3.2) before asking why Valero would switch 
to newer, safer rolling stock. Valero’s enforceable commitment to use CPC-1232 cars is 
contained in Appendix B to this Final EIR. Valero could switch to the newer cars 
voluntarily or would switch as required by law. The Revised DEIR (p. 2-79) explains, 
“New tank cars built after October 1, 2015 would be required to meet the new DOT-117 
standard. All existing Non-Jacketed CPC-1232 tank cars in Packing Group I service (tank 
cars proposed for use by Valero) would have to meet the DOT-117R standard by April 1, 
2020.”  

N1-61 [Straw] The statement on p. 2-92 of the Revised DEIR that says, “Most of the main line 
routes between the Refinery and the stateline that would be used for the proposed project 
have been upgraded to include PTC” is based on information presented by David 
Wickersham, UPRR’s Chief Engineer for the Western Region, on February 24, 2014.3 
Further, through June 2015, UPRR had installed 67 percent (13,480 miles) of total track 
miles with PTC hardware and software; partially installed PTC on approximately 
70 percent of 6,500-plus locomotives designated for the technology; installed 63 percent 
of the wayside antennas needed to support PTC along the company’s right of way; and 

                                                      
2  IMRI, 2014. Train Derailment Pollution Releases. [http://www.irmi.com/articles/expert-commentary/train-

derailment-pollution-releases] February 2014. See also, EPA, 2015. Galena Train Derailment. 
[http://www2.epa.gov/il/galena-train-derailment]. April 9, 2015. 

3  UPRR, 2014b. Presentation of David Wickersham, Chief Engineer, Western Region. February 24, 2014. 
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invested $1.8 billion to develop and implement PTC.4 The company estimated spending 
an additional $200 million before the end of 2015.  

N1-62 [Miller] The commenter’s direct experience with UPRR’s efforts within the Benicia 
Industrial Park to “break the cars up, to not block any driveways when they're sitting 
there” is acknowledged. 

N1-63 [MacDonald] The commenter’s opinions about the constitutional basis for federal 
preemption are noted. 

N1-64 [Broadwater] Independently and in response to this and similar comments, the City has 
thoroughly reviewed its rights and constraints regarding federal preemption. Regarding 
preemption, see DEIR Section 3.7, DEIR Appendix L, Revised DEIR Appendix G, and 
UPRR’s Comment B4-3 and Comment B4-4. 

N1-65 [Ritts] The commenter’s opposition to the Project is acknowledged.  

N1-66 [Rizzi] Receipt of information about a safety rail car is acknowledged. The City’s 
regulation of and Valero’s control over rail safety, however, is preempted by federal law. 
Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, Revised DEIR 
Appendix G, and UPRR’s Comment B4-3 and Comment B4-4.  

N1-67 [Rizzi] See Response N1-66. 

N1-68 [Rizzi] No evidence has been presented suggesting that the imposition of a tax on non-
requested rail cars would avoid or reduce potential environmental effects associated with 
the delivery of crude by rail to the Refinery. Regardless, it is not at all clear that the 
payment of a tax or fee would be allowable in light of federal preemption. Regarding the 
infeasibility of imposing compensation as mitigation for potential effects to air quality 
associated with locomotive emissions, see Revised DEIR Section 2.6 (p. 2-38 et seq.). 

N1-69 [Rizzi] The commenter is correct that Bakken crude already has been delivered to the 
Refinery via marine vessel. See Response H1-4 and testimony by John Hill, Vice 
President, General Manager, of the Refinery, at the September 11, 2014 comment 
meeting on the DEIR (Transcript, pp. 66-68; FEIR §2.8.3) (“The DEIR contains 
references to various crudes as potential feedstocks to be carried by rail. Many of these 
crudes, including Bakken, have been safely processed at our facility…. [W]e have 
processed Bakken oil in the past…. It came in by barge.”).  

N1-70 [Rizzi] Regarding the EIR’s acknowledgement of challenges associated with emergency 
response access for certain segments of the rail line, see Response N1-59. 

                                                      
4  UPRR, 2015. Positive Train Control [http://www.up.com/media/media_kit/ptc/about-ptc/index.htm]. Accessed 

November 13, 2015. 
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N1-71 [Cross] To clarify, significant unavoidable impacts of the Project are summarized in 
Revised DEIR Section 2.17.1 (p. 2-141 et seq.). 

N1-72 [Sullivan] The comment correctly notes that the EIR considers local safety hazard sites 
designated in California (see Revised DEIR p. 2-66 et seq. and Revised DEIR 
Appendix F). Regarding track inspections, please note that UPRR has 43 full time 
dedicated track inspectors and 17 track inspection managers as well as 480 track 
maintenance employees working in California.5 Increased safety requirements by 
regulatory agencies and substantial investments by UPRR in training, track upgrades, and 
other safety precautions are ongoing (see Revised DEIR Section 2.12.2.4 regarding the 
evolving regulatory setting and testimony from the UPRR representative at the 
September 29, 2015 comment meeting on the Revised DEIR (Comments N1-49 through 
N1-53. Further, federal preemption law prohibits the City from imposing a mitigation 
measure affecting track design.  

N1-73 [Sullivan] The commenter correctly notes that the Revised DEIR acknowledges incidents 
and accidents involving the transportation of crude oil by rail that have occurred since 
2013 (see Revised DEIR, p. 2-74 et seq.). 

N1-74 [Sullivan] The risk and consequences of spills, upsets, or accident conditions disclosed in 
the Revised DEIR would be of the same nature and type regardless of whether the land uses 
within 0.25 miles of the existing track include residences (see, e.g., Revised DEIR, p. 2-27 
et seq. regarding less than significant exposure of sensitive receptors to substantial pollutant 
concentrations), schools or daycare centers (see, e.g., Revised DEIR Table 4.1-9, p. 2-29 
regarding maximum cancer and non-cancer risk in the Bay Area Basin), historic resources 
(see Revised DEIR Section 2.8, p. 2-46 et seq.), or public open spaces. See generally the 
analysis of Revised DEIR Impact 4.7-6, which concludes that the Project could result in 
significant unavoidable secondary impacts from train derailments and unloading accidents 
that lead to hazardous materials spills, fires, and explosions. Any place, public or private, 
within the hazard zones analyzed in the EIR could be affected if the remote possibility6 of a 
derailment or other accident occurs. No greater impact would occur because a place within 
that area is a park rather than a home or school. 

N1-75 [Sullivan] Regarding potential Project impacts on historic resources, see Revised DEIR 
Section 2.8 (p. 2-46 et seq.). 

                                                      
5  UPRR, 2014b. Presentation of David Wickersham, Chief Engineer, Western Region. February 24, 2014.  
6  “From 2000 through 2014, a period during which U.S. railroads terminated 1.405 million carloads of crude oil, 

more than 99.99 percent of those carloads arrived at their destination without a release caused by an accident.” 
Association of American Railroads, 2015. Moving Crude Oil Safely by Rail. [s://www.aar.org/BackgroundPapers 
/Moving%20Crude%20Oil%20Safely%20by%20Rail.pdf] July 2015. The National Conference of State 
Legislatures has relied on this statistic in its consideration of the transport of crude by rail, and further notes that 
“Overall rail safety and accident prevention has also improved dramatically in recent years. Rail accidents are down 
nearly 85 percent since 1980, and around 25 percent since 2000, according to Federal Railroad Administration data. 
Similarly, the number of hazardous materials spills has fallen by almost 60 percent since 2000—and this at a time 
when the number of hazmat cars has risen by nearly 15 percent.” National Conference of State Legislatures, 2015. 
Transporting Crude Oil by Rail: State and Federal Action. [http://www.ncsl.org/research/energy/transporting-crude-
oil-by-rail-state-and-federal-action.aspx] October 30, 2015. 
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N1-76 [Sullivan] Regarding the track classifications for the three most likely mainline rail routes 
to the Refinery, see Revised DEIR Appendix F Attachment 1. Regarding UPRR’s 
commitment to and investment in track inspection within California, see 
Response N1-72.  

N1-77 [Snider] As explained on Revised DEIR p. 2-80, High-Hazard Flammable Trains (HHFT) 
are trains comprised of 20 or more loaded tank cars of a Class 3 flammable liquid in a 
continuous block or 35 or more loaded tank cars of a Class 3 flammable liquid across the 
entire train. The EIR acknowledges that crude oil trains are regulated as high hazard 
flammable trains. See, e.g., Revised DEIR, pp. 2-79, 2-80. Risks and consequences 
associated with the transport of crude by rail are analyzed in Revised DEIR Section 2.12 
(p. 2-62) and Section 2.17.4 (p. 2-144 et seq.). See, for example, the analysis of 
Impact 4.7-6 (Revised DEIR, p. 2-108 et seq.), which concludes that train derailments 
and unloading accidents that lead to hazardous materials spills, fires, and explosions 
could result in substantial adverse secondary effects, including to Biological Resources, 
Cultural Resources, Geology and Soils, and Hydrology and Water, and thereby cause a 
significant unavoidable impact. 

N1-78 [Snider] Regarding potential Project impacts in the Benicia Industrial Park, see 
Response N1-18. 

N1-79 [Snider] The commenter’s preference for Alternative 3 is noted. 

N1-80 [Buetel] The DEIR considers the City of Benicia’s Climate Action Plan (CAP) (DEIR, 
pp. 4.4-4, 4.6-7), discusses the CAP’s non-binding strategies specific to the Refinery to 
reduce GHG emissions (DEIR, p. 4.4-6), and analyzes “whether the Project might conflict 
with the implementation of any applicable plan designed to address climate change…. 
[including]: 1) CARB’s 2008 Climate Change Scoping Plan in 2008, as updated on May 
22, 2014 (CARB, 2014a); 2) the 2010 CAP (BAAQMD, 2010); and 3) the City of Benicia 
Climate Action Plan (City of Benicia, 2009).” (Revised DEIR, p. 4.6-10). GHG emissions 
as they relate to climate change are a global issue. Differences in the EIR about whether the 
Project would increase or decrease GHG emissions can be explained by the geographic 
scope being considered. For example, on a worldwide basis, the Project would decrease 
GHG emissions assuming a composite baseline origin for crude oil shipped by marine 
vessel (Revised DEIR Table 4.6-7). However, within California, the Project’s GHG 
emissions would exceed the BAAQMD’s cumulative significance threshold of 
10,000 metric tons per year. See Revised DEIR, pp. 2-57 and 2-58. 

N1-81 [Buetel] The comment correctly notes that Revised DEIR Section 2.11.2 (p. 2-56 et seq.) 
concludes that the Project would result in a significant unavoidable impact relating to the 
generation of GHG emissions. Similarly, the Project would have a significant 
unavoidable impact as a result of a conflict with Executive Order S-3-05 (Revised DEIR 
Impact 4.6-2, p. 2-61). As analyzed as part of Impact 4.6-2, the Project may result in an 
increase in GHG emissions, but would not directly conflict with the City’s established 
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strategies to support Objective IC-4 such as continued implementation of Capital 
Improvement Programs and the investigation of energy production within the Refinery. 

N1-82 [Buetel] Testimony regarding baseline conditions associated with GHG emissions is 
acknowledged.  

N1-83 [Buetel] Opposition to the Project on the three bases presented is noted. 

N1-84 [Stout] Opposition to the Project and other proposed industrial uses of the North Bay area 
along the Carquinez Strait is noted.  

N1-85 [Kerridge] The commenter correctly notes that the Revised DEIR focuses in greater detail 
on the three most likely routes by which crude oil trains are expected to reach the Refinery. 
The rationale for this focus is explained on Revised DEIR p. 1-2 (citations omitted): “it is 
more likely that UPRR’s existing crude network… would be used to transport Project-
related crude because the UPRR rail line already provides rail access for the Refinery and 
because Refinery personnel have indicated that the UPRR would serve the Project. Further, 
based on information provided in application materials submitted by Refinery personnel, 
the DEIR and this Revised DEIR assume for purposes of analysis that all Project-related 
crude would be routed through Roseville. Accordingly, this analysis focuses on the lines 
leading from Roseville toward the California border and points beyond from the north 
(Oregon to Roseville), northeast (Nevada to Roseville, Northern), and east (Nevada to 
Roseville, Southern).” The commenter is correct that the Revised DEIR does not identify 
the specific number of students in each school. A purpose of identifying schools that could 
be affected by a project is that children have been shown to be more susceptible than 
healthy adults to potential environmental impacts. It is not the number of children that is the 
issue, but rather the fact that children are present at all. This analysis does not draw a 
distinction in making significance conclusions based on how many (or few) children attend 
a particular school. Furthermore, CEQA is guided by a rule of reason. Even if the requested 
level of detail were provided, no evidence has been presented indicating how it would 
affect the analysis or conclusions. 

The commenter also is correct that the Revised DEIR does not specifically list schools 
located along the southern routes. Given the number of schools along the northern routes, it 
is likely that schools also would be located near the rails along routes from the south. The 
Revised DEIR explains in Section 2.12.7 (p. 2-124), “Potential direct, indirect, and 
cumulative hazards and hazardous materials-related impacts of crude oil transport via a 
southern California rail route are expected to be substantially similar to the type and 
severity of impacts that could result between the Refinery and the State border via any of 
the northern routes.” 

N1-86 [Kerridge] See Response N1-74. Threats to safety and health within the hazard zones 
analyzed in the EIR, including threats to the safety and health of students, could result if 
the remote possibility of a derailment or other accident occurs. The EIR discloses this 
fact as well as the fact that the regulatory environment governing rail safety is continuing 
to evolve.  
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N1-87 [Kerridge] See Responses N1-85 and N1-86. 

N1-88 [Kerridge] See Footnote 6 to Response N1-74 regarding National Conference of State 
Legislatures’ consideration of the transportation of crude by rail. Regardless of whether 
crude oil transport by rail is new or an established practice, the relevant issues for this 
EIR are the type and potential significance of related impacts. 

N1-89 [Kerridge] The consequences of derailment, including fire, explosion and other adverse 
effects, are analyzed in Revised DEIR Section 2.12 (p. 2-62 et seq.) and Section 2.17.4.3 
(p. 2-159 et seq.).7 The Revised DEIR (p. 2-74 et seq.) summarizes crude oil train 
accidents that have occurred since 2013 and, as explained in Response N1-59, the City is 
aware of related response efforts. If a fire was caused by a derailment or other accident 
involving a Project-related train near U.C. Davis or another school or university, the 
consequences could be less than, similar to, or greater than the consequences of past 
crude oil train accidents.  

N1-90 [Kerridge] See Response N1-89. 

N1-91 [Kerridge] See Response N1-86 regarding potential impacts to students if present in a 
hazard zone should an incident or accident occur. Regarding the physical and chemical 
properties of crude oil as relevant the analysis of potential environmental effects, see 
Revised DEIR Appendix F.  

The Revised DEIR explains (p. 2-71) that “PHMSA regulations classify hazardous 
materials based on each material’s hazardous characteristics. Crude oil is assigned to 
hazard Class 3, based on specified characteristics of flammability and combustibility 
(49 CFR 173.120).” Further (id.), “A flammable liquid (Class 3) means a liquid having a 
flash point of not more than 60°C (140°F), or any material in a liquid phase with a flash 
point at or above 37.8°C (100°F) that is intentionally heated and offered for transportation 
or transported at or above its flash point in a bulk packaging.” The U.S. Department of 
Transportation lists other Class 3 flammable or combustible liquids in a table in 49 CFR 
§172.101. Among them, examples of commodities that are transported by train include 
gasoline, aviation fuel, ethanol, methanol, and other products.8  

  

                                                      
7  Additional details about the types of hazards associated with crude oil train incidents are provided by the 

U.S. Department of Transportation in its September 2014 Commodity Preparedness and Incident Management 
Reference Sheet for Petroleum Crude Oil. This information has been included in the City’s record for this Project 
(USDOT, 2014c) and also is available online: http://www.phmsa.dot.gov/staticfiles/PHMSA/DownloadableFiles/ 
Files/Hazmat/Petroleum_Crude_Oil_CERG.pdf. 

8  See also, U.S. Department of Transportation, (USDOT), 2015a. Transportation Rail Incident Flammable Liquid 
Unit Trains Instructor Lesson Plan. [http://dothazmat.vividlms.com/docs/Instructor-Lesson-Plan/TRIPR-
Comprehensive-Instructor-Lesson-Plan.pdf.]. May 26, 2015; Methanol Institute, 2015. Methanol Safe Handling 
Technical Bulletin: Methanol Railcar and Tanker Truck Accident Response. [http://methanol.org/Health-And-
Safety/Technical-Bulletins/Technical-Bulletins/Emergency-Response-to-Methanol-Tank-Car-Truck-Inci.aspx.] 
Accessed November 13, 2015. 
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N1-92 [Walsh] The Revised DEIR discloses that crude oil train derailments or other accidents 
can result in wildland fires (see Revised DEIR Section 2.12, p. 2-62). Ironically, the 
aviation fuel required for aerial fighting in California and other western states is a 
Class 3 liquid (like crude oil) and increasingly in 2015 was delivered by rail to areas of 
need.9  

N1-93 [Walsh] The Revised DEIR analyzes potential impacts associated with a spill, upset, or 
other accident into sensitive habitats, streams, rivers, wetlands, and other waterbodies 
(see, e.g., Revised DEIR Section 2.12, p. 2-112 et seq.) as well as to water quality 
(Revised DEIR, p. 2-114 et seq.). 

N1-94 [Elias] This FEIR addresses comments received (both written and oral) regarding the 
DEIR in Chapter 2. Comments received on the Revised DEIR are provided in this 
Chapter 3.  

N1-95 [Yuhas] The City, independently and consistent with this request, did not grant any 
additional extension beyond the 60-day review period for the Revised DEIR and has 
published this FEIR with a timeliness commensurate with the availability of staff and 
staff resources.  

N1-96 [Yuhas] The stated concern about the length of the CEQA process is noted. 

N1-97 [Sensi-Isolani] The Revised DEIR (p. 1-1) explains which topics raised by commenters 
on the DEIR are addressed in the Revised DEIR: “In response to requests made in 
comments on the DEIR, the City is issuing this Revised DEIR for public input to 
consider potential impacts that could occur “uprail” of Roseville, California (i.e., 
between a crude oil train’s point of origin and the California State border, and from the 
border to Roseville) and to supplement the DEIR’s evaluation of the potential 
consequences of upsets or accidents involving crude oil trains based on new information 
that has become available since the DEIR was published.” Comments about other topics 
raised by commenters on the DEIR are addressed in FEIR Chapter 2. The reason for 
selecting these topics for the Revised DEIR was to provide new or supplemental 
information that was not provided in the DEIR. Where information in the DEIR is being 
emphasized, clarified, or refined in response to comments, see FEIR Chapter 2. 

N1-98 [Sensi-Isolani] Regarding preemption, see DEIR Section 3.7, DEIR Appendix L, 
Revised DEIR Appendix G, and UPRR’s Comment B4-3 and Comment B4-4. The 
commenter’s concern about safety and opposition to the Project is acknowledged. 

N1-99 [Sensi-Isolani] See Response N1-97. 

                                                      
9  Trautvetter, 2015. Epic Aviation Fuels Aerial Firefighting Efforts. [http://www.ainonline.com/aviation-news/business-

aviation/2015-09-14/epic-aviation-fuels-aerial-firefighting-efforts] September 14, 2015. (“This year’s very active fire 
season has been ‘extremely challenging,’ requiring… creative solutions and alternatives for fuel supply and delivery. 
‘We’ve used multiple modes of delivery, from refineries to terminals to railcars to trucks over long distances to form a 
virtual bucket brigade of aviation fuel to safely supply the aerial firefighting operations.’” 
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N1-100 [Sensi-Isolani] For clarification of the relative fuel efficiency of rail cars relative to 
marine vessels, see Revised DEIR pp. 2-51 and 2-52: “A comparison of the efficiency of 
the Project’s proposed use of rail transportation relative to other transportation 
alternatives reveals that locomotives routinely are reported to be… 8 percent less 
efficient per ton of freight per gallon of fuel than marine transport. One study suggests 
that marine vessels in domestic waters typically travel 514 miles per gallon of fuel while 
transporting one ton of cargo. By comparison, UPRR can travel 475 miles per gallon of 
fuel while transporting one ton of freight.” (citations omitted).  

N1-101 [Bateman] The commenter’s personal experience, as the Fire Chief for the Refinery, 
with training done together with the Benicia Fire Department is acknowledged.  

N1-102 [Bateman] The commenter’s testimony regarding the Refinery’s emergency response 
capabilities are acknowledged.  

N1-103 [Koster] The commenter’s preference that the City not approve a project that would 
have significant unavoidable impacts relating to air quality and GHG emissions is noted.  

N1-104 [Koster] Implementation of the Project would involve some additional water use. See, 
e.g., Mitigation Measure 4.1-1 (DEIR, p. 4.1-15), which would require all exposed dirt 
non-work surfaces (e.g., parking areas, staging areas, soil piles, and graded areas, and 
unpaved access roads) to be watered two times a day to control fugitive dust emissions. 
The Refinery’s water use would not change as compared to baseline conditions with 
implementation of the Project.  

N1-105 [Koster] Questions about Valero’s air monitoring equipment associated with past 
projects are beyond the scope of this EIR.  

N1-106 [McGarvey] Cumulative health risk conditions are addressed in Revised DEIR 
Section 2.17.4.3.1 (pp. 1-152 through 2-156).  

N1-107 [McGarvey] The commenter’s request that Valero consider renewable energy options is 
acknowledged.  

N1-108 [McGarvey] To the extent that the comment asks the City to consider the effect of rising 
sea levels on the Project, this analysis is not required. See Ballona Wetlands Land 
Trust v. City of Los Angeles (2011) 201 Cal. App. 4th 455 (EIR not required to discuss 
impact of possible global-warming-related sea level rise on project). To the extent that 
the comment asks the City to consider the effect of the Project on climate change, see 
DEIR Section 4.6 (p. 4.6-1 et seq.), DEIR Section 5.4.3.6 (p. 5-17), Revised DEIR 
Section 2.11 (p. 2-53 et seq.), and Revised DEIR Section 2.17.4.3.6 (p. 2-159). 

N1-109 [Ramos] The stated concern regarding preemption is acknowledged.  
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N1-110 [Ramos] To clarify, GHG emissions as they relate to climate change are a global issue. 
Differences in the EIR about whether the Project would increase or decrease GHG 
emissions can be explained by the geographic scope being considered. For example, on 
a worldwide basis, the Project would decrease GHG emissions assuming a composite 
baseline origin for crude oil shipped by marine vessel (Revised DEIR Table 4.6-7). 
However, within California, the Project’s GHG emissions would exceed the 
BAAQMD’s cumulative significance threshold of 10,000 metric tons per year. See 
Revised DEIR, pp. 2-57 and 2-58. 

N1-111 [Russell] The DEIR’s analysis of Impact 4.11-1 concludes that the Project would not 
cause intersection operations to degrade to worse than LOS D, would not cause a 
substantial increase in traffic volumes at intersections already operating at LOS F with 
the Project, would not cause a substantial increase in average vehicle delay a train 
crossings, and would not cause an increase in the queue length caused by trains crossing 
Park Road that substantially impedes other traffic (such as traffic on the I-680 mainline, 
or at an adjacent upstream intersection wherein traffic not destined over the Park Road 
crossing is unable to continue along the travel way) (DEIR, p. 4.11-6). This is not to say 
that existing conditions experienced by the commenter are not a concern, but simply that 
the change to existing conditions that would result if the Project were approved would 
not be significant. As explained on DEIR p. 4.11-7, approximately 86 percent of all 
crossings on Park Road during the study period lasted less than 5 minutes, most were 
typically less than 2 minutes, and the longest was slightly longer than 16 minutes.  

The City notes that attempts to regulate the amount of time that a train may block traffic 
are preempted by federal law. As explained CSX Transportation, Inc. v. City of 
Plymouth (6th Cir. 2002) 283 F.3d 812, 817, “the amount of time a moving train spends 
at a grade crossing is mathematically a function of the length of the train and the speed 
at which the train is traveling.” In order to change the duration of train crossings, the 
railroad either would have to modify the speed or length of the trains. The Plymouth 
court determined that because numerous federal regulations covered the speed at which 
trains may travel, other attempts to do so were preempted (id.). 

Regarding driveway blockage, see Comment N1-62, which provides testimony 
regarding UPRR’s efforts within the Benicia Industrial Park to “break the cars up, to not 
block any driveways when they're sitting there.” Regarding emergency access within the 
Benicia Industrial Park, see Response C1-27.  

N1-112 [Russell] What Valero may do with refined products, potentially including export 
overseas, is beyond the scope of this EIR. 

N1-113 [Van Landshoot] The term “significant” is a term of art for purposes of CEQA. See 
Response N1-4. To clarify, the term “unavoidable” as used in the EIR to describe a 
potential significant effect on the environment means that an effect cannot feasibly be 
avoided or reduced, not (as suggested in the comment) that it will happen again. The 
term is unrelated to the likelihood of occurrence. For example, the Revised DEIR’s 
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evaluation of Impact 4.7-2 (p. 2-60 et seq.) concludes that the Project could pose a 
significant and unavoidable hazard to the public or the environment through reasonably 
foreseeable upset and accident conditions involving the release of hazardous materials 
into the environment. The analysis determined that the probability of a derailment and 
associated crude oil spill would be low but that, if it occurred, the consequences could 
be high. 

N1-114 [Commissioner Young] See Response N1-110. 

N1-115 [Commissioner Young] See Response K2-16 regarding the scenario analyzed as a 
“worst case” spill. 

N1-116 [Commissioner Young] Revised DEIR Figure 1-1 (p. 1-2) shows North American 
Freight Railroads, including tracks owned and primarily operated by BNSF, Canadian 
National Railway, Canadian Pacific Railway and others. Revised DEIR Figure 1-2 (p. 1-2) 
shows UPRR’s crude oil network, including tracks in the Bakken shale region that are 
owned and primarily operated by BNSF and Canadian Pacific Railway.  

N1-117 [Commissioner Young] Regarding the environmentally superior alternative, see 
Response K2-65.  

N1-118 [Commissioner Young] The Commissioner’s recollection is correct. John Hill, Vice 
President, General Manager, of the Refinery, testified at the September 11, 2014 
comment meeting on the DEIR (Transcript, pp. 66-68; FEIR §2.8.3) that the “DEIR 
contains references to various crudes as potential feedstocks to be carried by rail. Many 
of these crudes, including Bakken, have been safely processed at our facility…. [W]e 
have processed Bakken oil in the past…. It came in by barge.”). As explained in the 
Revised DEIR (p. 1-1), the amount of crude oil delivered by railcar under the Project 
would be offset by a corresponding decrease in crude oil that currently is delivered by 
marine vessels. Because the proposal is not specific as to the existing points of origin of 
the marine vessels, City staff cannot confirm whether the Project would replace oil from 
the Northwest. Maintaining the status quo, including existing importation of crude oil 
from marine vessels is analyzed in the EIR as part of the No Project Alternative. 

N1-119 [Commissioner Cohen-Grossman] City staff has considered the number of cars that 
would be brought in if the Project is approved. See DEIR Section 3.7, DEIR 
Appendix L, Revised DEIR Appendix G, and Revised DEIR Appendix H. Potential 
limitations on the number of trains that could be brought in include space and timing: 
there is not enough space on the Project site to accommodate more than the proposed 
number of cars and, further, given unloading times, there would not be enough time to 
empty more than the proposed number of cars and have them depart the unloading rack 
area. UPRR may have additional constraints.  

N1-120 [Commissioner Cohen-Grossman] Evidence in the record indicates and the EIR 
anticipates that crude oil would be transported by rail to the Refinery exclusively by unit 
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trains. See, e.g., Revised DEIR, p. 2-6 (“If the Project is approved as proposed, up to 
70,000 barrels of crude oil would arrive at the Refinery each day by rail. The UPRR 
would transport the crude oil from a variety of potential North American sources to 
UPRR’s J.R. Davis Yard in Roseville, California (the “Roseville Yard”) in unit trains”). 

N1-121 [Commissioner Cohen-Grossman] To clarify, the Refinery’s existing and proposed 
process is to blend crude oil in tanks before processing begins. The Project would result 
in no change in the blended crude. See Appendix K. 

N1-122 [Commissioner Oakes] To clarify, use of the term “or elsewhere” in the EIR recognizes 
that decision-makers may rely on information contained in the record as a whole, not 
just on what’s presented in the text of the EIR, in making a decision about the 
environmental consequences of the Project and that relevant information may be 
contained in cited reference materials such as San Luis Obispo County’s analysis of 
potential impacts that may occur if a crude oil train were to travel north via one of the 
southern California routes (which analysis is summarized in the Revised DEIR) or other 
materials provided by members of the public (see Response N1-39, which acknowledges 
receipt of the Updated Gap Analysis, which is cited and relied upon in the EIR).  

N1-123 [Commissioner Radtke] This correction, which is acknowledged as not affecting the 
conclusions reached, is noted. 

N1-124 [Commissioner Radtke] The EIR defines acronyms at the first use. The DEIR defines 
fugitive reactive organic gases as “ROG” on p. 4.1-8, nitrogen oxides as “NOx” on 
p. 4.1-2, and carbon monoxide as “CO” on p. 4.1-3. 8.2 See also DEIR Chapter 8, which 
provides a glossary and defines the acronyms and abbreviations used in the EIR. 

N1-125 [Commissioner Young] Marine deliveries would not also be reduced by 50% because 
the volume of crude oil accommodate d by a ship is far larger than the trains proposed 
for use by the Project. Marine deliveries would continue to be used to provide the 
Refinery with the total amount of crude oil to be processed. 

N1-126 [Commissioner Oakes] For responses to comments about the Benicia Industrial Park, 
see, e.g., Responses N1-18, N1-24, N1-62, N1-78, and N1-111. 
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CHAPTER 4 
Revisions to the DEIR and Revised DEIR 

4.1 Introduction 

The following changes have been made to the previously published text of the DEIR and Revised 
DEIR. Changes include: minor corrections made to improve writing clarity, grammar, and 
consistency; clarifications, additions, or deletions resulting from specific responses to comments; 
and text changes to update information in the DEIR and Revised DEIR. These text revisions are 
organized by the chapter and page number (provided on the left-hand side of the page, below) 
that appear in the DEIR (see Section 4.2) and the Revised DEIR (see Section 4.3). An explanation 
of the change, including identification of where it would be made, is presented in italics. The 
specific additions and deletions use the following conventions: 

 Text deleted from the EIR is shown in strike out text.  

 Text added to the EIR is shown in underline text. 

4.2 Text Changes to the DEIR 

Page Identification / Text Change 

4.2.1 Executive Summary 
ES-7 In response to Comment K2-65 and the City’s further consideration, Section ES-6 has 

been revised as follows: 

CEQA Guidelines Section 15126.6(e)(2) requires an EIR to identify an 
environmentally superior alternative. If the environmentally superior alternative is 
the No Project Alternative, the EIR also must identify an environmentally superior 
alternative from among the other alternatives. In general, the environmentally 
superior alternative is defined as that alternative with the least adverse impacts to 
the Project area and its surrounding environment. Here, because none of the 
significant unavoidable impacts of transporting crude by rail would occur under the 
No Project Alternative and because maintaining the status quo under the No 
Project Alternative (whereby the Refinery would continue to receive crude oil by 
marine vessel and pipeline) would not cause a change to baseline conditions that 
could be characterized as “significant” for CEQA purposes, the No Project 
Alternative would be the environmentally superior alternative.  
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The identification of an environmentally superior alternative among the other 
alternatives may be informed by the comparison of potential impacts of the 
Project and alternatives is provided in Table ES-1, Proposed Project v. 
Alternatives: Summary of Environmental Impact Conclusions. As shown in 
Table ES-1As explained in Section 6.4.2, Alternative 1 (reducing the Project to 
single 50-car train per day) is environmentally superior to the Project with 
respect to in a few respects. Alternative 1 would reduce the emission of criteria 
pollutants, toxic air emissions, and greenhouse gases from trains as compared 
with the Project, and avoid the Project’s significant NOx impact in the 
Sacramento Metro AQMD. As under the Project, Alternative 1 would have a 
significant NOx impact within the Yolo-Solano, Tehama County, Butte County, 
Siskiyou County, Shasta County, Lassen County, Northern Sierra, Feather River, 
and Placer County air districts. Significant impacts to biological resources and 
hazards (including secondary effects related to biological resources, cultural 
resources, geology and soils, and hydrology) would be reduced compared to the 
Project because 50% fewer trains would deliver crude oil to the Refinery. This 
would reduce the probability that derailment of a Project-related train could 
occur. The potential adverse effects resulting from a subsequent spill and/or fire 
would remain significant. However, for the reasons described above, this 
alternative may be legally infeasible because of federal preemption. Alternative 1 
relative to the Project would also reduce the impacts of train crossings on traffic. 
Since the Project would not have a significant effect on traffic, however, 
Alternative 1 would not avoid any significant traffic effect. 

The Project, however, is environmentally superior to Alternative 1 with respect 
to overall air quality and GHG emissions. Alternative 1 would result in greater 
emissions of criteria pollutants, toxic air emissions, and greenhouse gases than 
the Project overall, because the decrease in emissions associated with a 50% 
reduction in train trips would not offset Alternative 1 involves 50% more 
emissions of these same pollutants from marine vessels. As shown in Table ES-1, 
the Project also is environmentally superior to Alternatives 2 and 3. 

4.2.2 Chapter 4, Environmental Setting, Impacts, and 
Mitigation Measures 

4.2 Biological Resources 

4.2-1 In response to Comment B8-128, the first paragraph of this discussion has been revised 
to clarify terms relating to the areas described and analyzed in the DEIR: 

This section describes the biological resources occurring in the Project area, 
assesses the potential for the Project to affect sensitive biological resources, and 
proposes mitigation measures to avoid and minimize potentially significant 
impacts if available. The Project area includes the Project construction footprint 
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as well as Study Area, Suisun Marsh, and the Uprail Study Area which include 
surrounding areas with biological resources that have the potential to experience 
secondary environmental impacts (e.g., noise and visual disturbance, light 
pollution, sediment loading, etc.). This generally limits the discussion to the 
Project construction footprint as the direct impact area and adjacent Sulphur 
Springs Creek as the indirect impact area. 

However, in In response to public concerns over the potential biological 
consequences of an oil spill in the Suisun Marsh and along transportation routes, 
the discussion includes an a broad overview of biological resources along UPRR 
transportation lines with special consideration along the railroad alignment in the 
Suisun Marsh. To differentiate among resources that occur or potentially occur in 
the Project construction footprint and its localized surroundings versus those that 
occur or potentially occur in the Suisun Marsh and along potential uprail 
transportation lines, the following term terms are used:  

 Project Study Area is used to refer to the former and the Project 
construction footprint and the immediate vicinity within 300 feet. This 
includes developed areas and the adjacent Sulphur Springs Creek corridor.  

 Suisun Marsh (or the Marsh) is used to refer to the latter Suisun Marsh 
including the area bisected by UPRR railroad tracks leading from Refinery 
property to Suisun City.  

 Uprail Study Area refers to resources within 300 feet of probable UPRR 
transportation lines (Figure 1-3 in the Revised DEIR).  

Transportation of crude oil by rail to the refinery will come primarily from the 
UPRR’s J.R. Davis Yard in the City of Roseville, California, which passes 
sensitive natural communities associated with Suisun Marsh. A brief overview of 
biological resources along the railroad alignment between the Suisun Marsh and 
the City of Roseville is also provided in Section 4.2.2.1, Regional Setting, but is 
not the focus of the section. The evaluation of biological resources is based on a 
site visit of the Project Study Area; interpretation of satellite imagery; a review of 
vegetation communities, wildlife habitats, and jurisdictional “waters of the 
United States” that occur or potentially occur in the Project area (CDFG, 2010; 
CDFG, 2011; CDFW, 2013a, 2013b, 2013c; CNPS, 2013);1 and a review of 
published environmental documents for the vicinity (City of Benicia, 2002; 
Monk and Associates, 2013). 

                                                      
1 The California Department of Fish and Game (CDFG) changed its name on January 1, 2013 to the California 

Department of Fish and Wildlife (CDFW). In this document, references to literature published by CDFW prior to 
January 1, 2013 are cited as ‘CDFG, [year]’. The agency is otherwise referred to by its new name, CDFW. 
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4.2-2 The following is added immediately following “Suisun Marsh,” in response to 
Comment B8-128. 

The Benicia to Roseville route, connects the Project Study Area in Benicia to 
UPRR’s J.R. Davis Yard in Roseville and bisect the western portion of Suisun 
Marsh (Figure 1-3). This route extends approximately 69 miles and passes 
through Sacramento, Yolo, and Solano counties. Important biological habitats 
include Suisun Marsh, Suisun Bay, the Sacramento and American Rivers, North 
Central Valley Wildlife Management Area, and Yolo Bypass. 

Special consideration in this analysis is given to Suisun Marsh due to its close 
proximity to the refinery, the considerable amount of rail line that traverses the 
marsh, and the areas’ sensitivity to disturbance related to its exceptional value as 
intact habitat that supports numerous common and special-status species. Much 
of the refinery-transported oil will pass through Suisun Marsh. Impact analysis 
and mitigation identified for Suisun Marsh will be similar to other sensitive 
biological resources along uprail routes. 

4.7 Hazards and Hazardous Materials 

4.7-15 In response to Comment C3-23, the last sentence before the bulleted item has been 
revised as follows: 

To maximize safety and security, UPRR has implemented additional procedures 
to secure an unattended train or locomotives in compliance with Federal Railroad 
Administration Emergency Order No. 28 (UPRR, 2013). 

4.8 Hydrology and Water Quality 

4.8-3 In response to Comment A10-2, the last paragraph on p.4.8-3 and the first paragraph on 
p.4.8-4 have been revised as follows: 

The Refinery is regulated by the SFRWQCB via three Water Board orders. for 
effluent discharges from their Wastewater management units (wastewater 
treatment plant and crude oil storage area ponds are regulated under Waste 
Discharge Requirements Order No.R2-2013-0033. The remainder of the Refinery 
is regulated under Site Cleanup Requirements Order R2-2014-0004. dDischarges 
of all effluent and storm water associated with industrial activity from the 
Refinery to Suisun Bay and Carquinez Strait (waters of the United States) are 
regulated under NPDES Order No. R2-2015-0037 The Refinery operates under a 
NPDES permit administered by the SFRWQCB. Storm water runoff is currently 
discharged through the storm water outfalls that service the Refinery property.2 
The storm water outfalls are permitted under the Refinery NPDES permit, which 

                                                      
2 Storm water outfalls in the vicinity of the Project include EFF-003 through -004 and EFF-007 through -010. 
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sets storm water outfall discharge limits and monitoring requirements. Routine 
water quality monitoring is conducted on outflows from one outfall (Outfall 001) 
into Suisun Bay, eleven outfalls (Outfall 002, 003, 004, 005, 006, 007, 008, 009, 
010, 011, and 017) into Sulphur Springs Creek, and five outfalls (Outfall 012, 
013, 014, 015, and 016) into Carquinez Strait. The current discharge limitations 
for untreated storm water and wastewater treatment plant effluent are outlined in 
the above Orders. The purpose of such Orders are to describe storm water and 
effluent discharges generated from the Refinery and, based on the discharge 
types and concentrations, to provide effluent and receiving water quality 
limitations and special discharge provisions in accordance with the Clean Water 
Act.  

Storm water discharges and water quality at the Refinery’s 16 storm water 
outfalls are managed through application of an existing Storm Water Pollution 
Prevention Plan (SWPPP), which incorporates the NPDES discharge limits and 
monitoring requirements as well as incorporates procedures, pollution prevention 
strategies, and best management practices (BMPs) used to meet these discharge 
limits. The SWPPP was originally prepared to comply with SFRWQCB Order 
Number 2002-0112 (NPDES Permit No. CA0005550) adopted in October, 2002 
(URS, 2002). In 2011, the SWPPP was revised to comply with Order Number 
R2-2009-0079, issued by the SFRWQCB in 2009 to be effective from January 1 
through December 31, 2014. In 2013 the SWPPP was revised to include 
construction storm water pollution prevention measures. The current discharge 
limitations for untreated storm water and wastewater treatment plant effluent are 
outlined in the SFRWQCB NPDES Order. Its purpose is to describe storm water 
and effluent discharges generated from the Refinery and, based on the discharge 
types and concentrations, provides effluent and receiving water quality 
limitations and special discharge provisions in accordance with the Clean Water 
Act. 

4.8-5 In response to Comment A10-2, the last paragraph has been revised as follows: 

Groundwater quality in the Refinery area ranges from good in the upland areas of 
the facility to brackish to saline in the areas along Suisun Bay. Free phase liquid 
hydrocarbons have been observed in monitoring wells at various locations within 
the Refinery property (Woodward-Clyde 1993). Soil and groundwater 
investigations have been conducted at the Refinery since 1988. As required by 
SFRWQCB Order No. 91-094, a Refinery-wide site assessment began in 
November 1991 for the purpose of characterizing soil and groundwater 
contamination and developing a remediation plan (URS, 2001). Several 
investigations have been conducted since the initial investigations and have 
included other areas besides those at the main Refinery area. A follow-up 
SFRWQCB Order No. 97-077 rescinded SFRWQCB Order No. 91-094 and 
required additional investigation and the development of a Remedial Action Plan 
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(RAP) (URS, 2001). URS Corporation (URS) prepared and revised a RAP for the 
Refinery in July 2001. The RAP addresses free-phase product plumes and 
associated dissolved-phase groundwater constituents at the Refinery and specific 
remedial recommendations. Currently, such actions are regulated under updated 
Site Cleanup Requirements Order No. R2-2014-0004. 

4.8-10 In response to Comment A10-2, the first paragraph has been revised as follows: 

As explained above, however, Valero holds an NPDES permit issued by the 
SFRWQCB, NPDES No. CA0005550. The NPDES permit which requires 
Valero to prepare and maintain an SWPPP. Therefore, Valero need not obtain 
coverage under the Construction General Permit Order. As specified in Section 5 
7 of the Valero SWPPP (Construction Activities), BMPs for Erosion Control and 
Construction Activities, developed in accordance with the NPDES permit issued 
by the SFRWQCB, any construction permit executed in a drainage area that is 
not covered under the NPDES permit will be performed in a way consistent with 
the requirements of the General Permit for Construction Activities. Additionally, 
the Valero SWPPP includes the required elements detailed above for a SWPPP 
prepared and implemented as part of the requirements for the Construction 
General Permit. 

4.8-16 In response to Comment A10-5, the first paragraph has been revised as follows: 

The majority of the Project site is developed and is an operating Refinery; the 
Project would not result in any substantial increase in impervious area or storm 
runoff. The SFRWQCB regulates water quality in the Project area. The Refinery 
operates under a NPDES permit administered by the RWQCB. Wastewater 
produced on the Refinery site by Refinery operations is currently treated at the 
Refinery’s wastewater treatment plant and discharged into the Carquinez Strait via 
a waste water effluent outfall regulated under the Refinery NPDES permit. Long-
term storm runoff generated at the Project site would be similar to the existing 
runoff on-site. Storm water runoff would continue to be discharged through the 
storm water outfalls that service the Refinery property. The storm water outfalls are 
permitted under the Refinery NPDES permit, which sets storm water outfall 
discharge limits and monitoring requirements. Storm water discharges and water 
quality at the Refinery’s 16 storm water outfalls are managed through application 
of an existing SWPPP, which incorporates the NPDES discharge limits and 
monitoring requirements as well as incorporates procedures, pollution prevention 
strategies, and BMPs used to meet these discharge limits. The SWPPP was 
originally prepared to comply with SFRWQCB Order Number 2002-0112 
(NPDES Permit No. CA0005550) adopted in October, 2002 (URS, 2002). In 2011, 
the SWPPP was revised to comply with Order Number R2-2009-0079, issued by 
the SFRWQCB in 2009 to be effective from January 1 through December 31, 
2014. In the event of an incident that results in the accidental spill or release of oil 
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on-site, including release of crude oil from a train on the Refinery property, the 
Refinery has an existing efficient and flexible response plan for spills associated 
with the operation of its facilities (discussed in detail in Section 4.7, Hazards and 
Hazardous Materials). In summary, storm water runoff collected in the 
containment areas of the Refinery would continue to be discharged through the 
NPDES-permitted storm water outfalls only if observation and sampling confirm 
that it complies with the storm water effluent limitations in the Refinery's 
NPDES permit; otherwise, it will be sent to the Refinery's wastewater treatment 
plant for treatment and discharge to Carquinez Strait, via a waste water effluent 
outfall regulated under the Refinery NPDES permit. Impacts to water quality, 
water quality standards, or waste discharge requirements related to long-term 
operations would be less than significant. 

4.11 Transportation and Traffic 

4.11-2 In response to Comment B8-11, the fourth sentence of the sixth paragraph has been 
revised as follows: 

The City of Benicia is currently constructing proposes to build the Benicia 
Industrial Park Bus Hub at the intersection of Park Road and Industrial Way, 
with construction expected to be completed by March 2016 (City of Benicia, 
2013). The facility would accommodate up to will have about 50 46 parking 
spaces and other transit-related amenities (e.g., bicycle storage area, and space 
for “kiss and ride”); the existing on-street bus stops for Route 40 would will be 
improved with designated bus pull-out areas, new sidewalks and covered 
benches. 

4.11-4 In response to Comment C3-29, the second sentence of the paragraph at the bottom of the 
page has been revised as follows: 

Any A driver that crosses Park Road or travels through one of the study 
intersections most-likely is traveling to or from some industrial use – either the 
Refinery or some other business in the adjacent Benicia Industrial Park. 

4.2.3 Chapter 5, CEQA Statutory Sections 

5.4 Cumulative Impacts 

5-5 In response to Comment C3-5, the last sentence of Section 5.4.2.1 has been revised as 
follows: 

See Section 3.3.2 3, The Benicia Refinery Recent Projects / Current Status of 
Refinery, for more detail about the VIP Project. 
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5.5 Effects Found Not to be Significant 

5-20 In response to Comment C3-34, Section 5.5 has been revised as follows: 

The environmental effects of the Project are identified and discussed in detail in 
Chapter 2 of the Revised DEIR, Chapter 4 of the DEIR, and in the Initial Study / 
Mitigated Negative Declaration, included as DEIR Appendix A. Except as 
identified in Revised DEIR Section 2.17.1, regarding significant unavoidable 
environmental impacts, A all identified environmental effects of the Project 
would be less than significant, or less than significant after implementation of the 
identified mitigation measures. The Initial Study and EIR further conclude that 
the Project would not have any effects in the following environmental areas: 

 Agricultural and Forest Resources 

 Mineral Resources 

4.2.4 Chapter 6, Analysis of Alternatives 

6.3 Alternatives Considered but Dismissed from Further 
Consideration in this EIR 

6-5 Section 6.3.3, Receiving Crude from the Proposed WesPac Energy—Pittsburg Terminal, 
has been deleted because the applicant submitted a formal request to withdraw their 
application and terminate all work on the project on November 16, 2015.3 Section 6.3.4, 
Project with an Onsite Wye Rail Spur, is renumbered 6.3.3. 

A third party project – a terminal for WesPac Energy–Pittsburg Terminal 
(WesPac Terminal) – is currently undergoing CEQA review by the City of 
Pittsburg. This project has the potential to offload crude oil from tank cars. The 
WesPac Terminal was historically used to berth and moor vessels, as well as to 
support the required equipment to transfer product between marine vessels and 
the onshore storage tanks; however, this facility was placed into “caretaker 
status” in 2003, and is not currently in service. However, WesPac Energy–
Pittsburg LLC has proposed to reactivate the existing oil storage and transfer 
facilities located at the NRG Energy, Inc. Pittsburg Generating Station.  

The WesPac Terminal project, if implemented as proposed, would receive crude 
oil and partially refined crude oil delivered by trains, marine vessels, and 
pipelines, store the oil in existing or new storage tanks, and then transfer oil to 
nearby refineries. In the WesPac Draft Environmental Impact Report (City of 
Pittsburg, 2013), all five Bay Area refineries are listed by WesPac as possible 
refineries to receive crude handled at the WesPac Terminal. According to the 
City of Pittsburg website, as of March 2014 2015 the WesPac project is 

                                                      
3  City of Pittsburg, 2015. Status Report on the WesPac Project, AP-11-761. November 30. 
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undergoing additional review. The City of Pittsburg does not currently have a 
timeframe available for this additional review. The WesPac Terminal as 
proposed would connect to two third-party common-carrier pipelines, including 
the KLM (Kettleman-Los Medanos) Pipeline (owned and operated by Chevron 
Pipeline Company) that currently provides crude oil to the Valero Benicia 
Refinery and other Bay Area refineries.  

The alternative was considered whereby Valero would procure crude oil from 
WesPac by either delivering crude oil to the WesPac facility or simply purchasing 
crude oil from the WesPac facility that was delivered from other suppliers. The 
crude oil would then be delivered to the Refinery by the KLM pipeline. 

Valero has no plans to utilize the proposed WesPac Terminal in Pittsburg because, 
according to Valero, there is insufficient pipeline capacity available to transport the 
additional crude to the Refinery through existing pipelines. Without additional 
pipeline capacity between the proposed WesPac facility and Valero (involving new 
crossings of the Carquinez Strait, and additional CEQA review), this alternative is 
infeasible because it would not fulfill the basic objective of allowing for delivery of 
as much as 70,000 barrels per day of North American crude oil. 

6.4 Alternatives to the Project 

6-10 In response to Comment K2-65 and the City’s further consideration, Section 6.4.4, 
Environmentally Superior Alternative, has been revised as follows: 

If the no project alternative is considered the environmentally superior 
alternative, CEQA Guidelines Section 15126.6(e)(2) requires an EIR to also 
identify an environmentally superior alternative among the other alternatives. In 
general, the environmentally superior alternative is defined as that alternative 
with the least adverse impacts to the Project area and its surrounding 
environment. Here, because none of the significant unavoidable impacts of 
transporting crude by rail would occur under the No Project Alternative and 
because maintaining the status quo under the No Project Alternative (whereby 
the Refinery would continue to receive crude oil by marine vessel and pipeline) 
would not cause a change to baseline conditions that could be characterized as 
“significant” for CEQA purposes, the No Project Alternative would be the 
environmentally superior alternative. the no project alternative is not 
environmentally superior to the Project. Therefore, it is not necessary to identify 
an environmentally superior alternative from among the other alternatives. 
Nevertheless, this EIR identifies herein an alternative that may be superior to the 
Project in certain specific and limited respects, as discussed below.  

CEQA does not provide specific direction regarding the methodology of 
comparing alternatives to a proposed project. Each project must be evaluated for 
the issues and impacts that are most important; this will vary depending on the 
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project type and the environmental setting. Issue areas with significant long-term 
impacts are generally given more weight in comparing alternatives. Impacts that 
are short-term (e.g., construction-related impacts) or those that can be mitigated 
to less than significant levels are generally considered to be less important. 

As explained above in Section 6.4.2, The identification of an environmentally 
superior alternative among the other alternatives may be informed by the 
comparison of potential impacts of the Project and alternatives is provided in 
Table ES-1, Proposed Project v. Alternatives: Summary of Environmental Impact 
Conclusions. As shown in Table ES-1, Alternative 1 is environmentally superior 
to the Project with respect to in a few respects. Alternative 1 would reduce the 
emission of criteria pollutants, toxic air emissions, and greenhouse gases from 
trains as compared with the Project, and avoid the Project’s significant NOx 
impact in the Sacramento Metro AQMD. As under the Project, Alternative 1 
would have a significant NOx impact within the Yolo-Solano, Tehama County, 
Butte County, Siskiyou County, Shasta County, Lassen County, Northern Sierra, 
Feather River, and Placer County air districts. Significant impacts to biological 
resources and hazards (including secondary effects related to biological 
resources, cultural resources, geology and soils, and hydrology) would be 
reduced compared to the Project because 50% fewer trains would deliver crude 
oil to the Refinery. This would reduce the probability that derailment of a 
Project-related train could occur. The potential adverse effects resulting from a 
subsequent spill and/or fire would remain significant. However, as explained 
above, this alternative may be legally infeasible because of federal preemption. 
Alternative 1 relative to the Project would also reduce the impacts of train 
crossings on traffic. Since the Project would not have a significant effect on 
traffic, however, Alternative 1 would not avoid any significant traffic effect. 

The Project, however, is environmentally superior to Alternative 1 with respect 
to overall air quality and GHG emissions. Alternative 1 would result in greater 
emissions of criteria pollutants, toxic air emissions, and greenhouse gases than 
the Project overall, because the decrease in emissions associated with a 50% 
reduction in train trips would not offset Alternative 1 involves 50% more 
emissions of these same pollutants from marine vessels. As shown in Table ES-1, 
the Project also is environmentally superior to Alternatives 2 and 3. 

The question of feasibility is separate under CEQA from the question of which 
alternative is environmentally superior. However, because considerations of 
feasibility will be central to decision-makers’ ultimate determination in this matter, 
they are addressed here. Pursuant to CEQA Guidelines Section 15126.6(a), the 
alternatives presented in an EIR must be potentially feasible (14 CCR 
§15126.6(a)). At the time the range of potential alternatives was being developed 
for analysis, the City had not yet made a determination about the extent to which 
preemption constrained its options. As explained in DEIR Section 3.7 (p. 3-26 et 
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seq.), it was clear that preemption precludes the management and governance of 
rail transportation, and local regulation of the construction and operation of rail 
lines. Although UPRR had taken the position that the breadth of preemption 
included “any limitation on the volume of product shipped or the frequency, route, 
or configuration of such shipments” (see DEIR Appendix L), the City was not 
persuaded that preemption would make Alternative 1 (limiting the Project to one 
50-car train delivery per day) legally infeasible. See, e.g., DEIR Section 6.4.2.1 
(p. 6-8) (“Alternative 1 may be legally infeasible”). With the advice of legal 
counsel, the City since has come to the conclusion that Alternative 1 is legally 
infeasible. Since the Project is environmentally superior to Alternatives 2 and 3, 
decision-makers will be deciding between the Project and the No Project 
Alternative. Otherwise, the impacts of Alternative 1 and the Project are the same. 

4.2.5 Appendices 

Appendix A: Air Quality and GHG Emissions Supplement 

In response to Comment I6-1, the threshold of significance for ROG and NOx has been corrected 
as follows 

A-4 

Sacramento Metro AQMD 

31 

4.1  82.7  16.3  0.1  2.2  2.1 

Threshold of Significance  82 65  82 65  ‐  ‐  82  ‐ 

Exceed Threshold?  No  Yes  No  No  No  No 

 

A-5 

Sacramento Metro AQMD 

31 

4.1  82.7  16.3  0.1  2.2  2.1 

Threshold of Significance  82 65  82 65  ‐  ‐  82  ‐ 

Exceed Threshold?  No  Yes  No  No  No  No 

 

A-9 

Oregon to Roseville Alternative

District/Threshold  NOx 

Siskiyou County APCD  114 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Shasta County AQMD  100 

Threshold of Significance  25 

Exceed Threshold?  Yes 
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Oregon to Roseville Alternative

Tehama County APCD  51 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Butte County AQMD  56 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Feather River AQMD  33 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Placer County APCD  72 

Threshold of Significance  82 

Exceed Threshold?  No 

Sacramento Metro AQMD  20 

Threshold of Significance 
82 
65 

Exceed Threshold?  No 

 

A-10 

Nevada to Roseville (Feather River 
Canyon) Alternative 

District/Threshold  NOx 

Butte County AQMD  68 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Feather River AQMD  32 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Placer County APCD  72 

Threshold of Significance  82 

Exceed Threshold?  No 

Sacramento Metro AQMD  20 

Threshold of Significance 
82 
65 

Exceed Threshold?  No 

Lassen County APCD  46 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Northern Sierra AQMD  122 

Threshold of Significance  25 

Exceed Threshold?  Yes 
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Nevada to Roseville (Truckee) Alternative 

District/Threshold  NOx 

Placer County APCD  159 

Threshold of Significance  82 

Exceed Threshold?  Yes 

Northern Sierra AQMD  40 

Threshold of Significance  25 

Exceed Threshold?  Yes 

Sacramento Metro AQMD  20 

Threshold of Significance 
82
65 

Exceed Threshold?  No 

 

Appendix C.1: Areas of Controversy—Potential Air Quality Impacts 
from Increased Use of Heavy Canadian Crudes 

Appendix C.1 is revised by staff based on further review and consideration. 

During public review of the IS/MND, several commenters expressed concern that the 
Project could result in the increased use of heavy sour Canadian crude at the Valero 
Benicia Refinery, thereby causing an increase in refinery air emissions. According to the 
commenters, Valero’s use of heavy Canadian crudes is likely to increase after the Project 
is complete because (1) heavy Canadian crudes are the cheapest of the North American 
crudes that would become available by rail, and (2) the Valero Improvement Project (VIP) 
significantly increased the Valero Benicia Refinery’s ability to process heavy sour crudes. 
Since heavy sour crudes require more processing than crudes that are relatively lighter 
and/or sweeter, the commenters conclude, refinery emissions could increase as a result of 
the Project. 

The City has considered this issue carefully, and reached the following conclusions: 

(1) There is no reason to believe that, if the Project is approved, Valero would be 
more likely to purchase heavy Canadian crudes than any number of other North 
American crudes that are lighter and/or sweeter; 

(2) Even if Valero were to purchase large amounts of heavy sour Canadian crudes as a 
result of the Project, this would not cause an increase in refinery emissions 
because Valero must blend crude feedstocks to a narrow range of weight and 
sulfur content before processing them; and 

(3) Even if refinery emissions were to increase based on Valero’s purchase of heavy 
sour Canadian crudes, any such emissions increases would properly be considered 
part of the baseline because the baseline includes of the full scope of operations 
allowed under existing permits that were issued based upon prior CEQA review. 
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As explained in Chapter 3, Project Description, Valero, like all refiners, decides what 
crudes to purchase based on linear programming. The analysis takes many factors into 
account, including the quality of each crude, the price of each crude, the unique 
configuration of the Refinery, the market demand for specific products, the market price 
of specific products, and the specifications of the products to be produced. Thus, like all 
other refiners, Valero does not necessarily purchase the cheapest available crude that it 
has the ability to process. The cost of crude is but one factor among many. 

Moreover, even if Valero were to import heavy sour Canadian crudes by rail, the weight 
and sulfur content of the crudes actually processed at the Refinery would remain within 
the same narrow range. As explained in Chapter 3, the Refinery’s configuration imposes 
certain constraints on Valero’s ability to process crude oil into products. One of the most 
important constraints is the fact that the crude to be processed must weigh between 
roughly 20° and 36° API gravity, and contain between 0.4%-1.9% sulfur. Moreover, 
actual practice shows that the optimum range is even narrower. Over a recent three year 
period at the Refinery, a substantial majority of crude blends processed ranged between 
24° and 29° API gravity, and had a sulfur content ranging from 0.08%-1.6 %. 

It follows that the average weight and sulfur content of the crude feedstocks that Valero 
purchases over any given time (1) must also fall roughly within the narrow ranges of 20° - 
36° API gravity and 0.4%-1.9% sulfur content, and (2) likely will fall within the even 
narrower ranges of 24° - 29° API gravity, and 0.08%-1.6% sulfur content. Therefore, 
although Valero could purchase heavy sour Canadian crudes, it can only purchase so 
much because the weight and sulfur content of any Canadian crudes would have to be 
offset by purchases of light sweet crudes. This is so because, again, the crude that is 
actually processed at the Refinery will remain within the same narrow range of weight 
and sulfur content. 

Finally, even if one assumed that Valero will purchase 70,000 barrels per day of heavy 
sour Canadian crude, and the crude blend processed became substantially heavier and 
more sulfurous, the resulting increase in emissions would be within the baseline for 
operational air quality impacts. 

Public Resources Code Section 21166 and CEQA Guidelines Section 15162 strictly limit 
the ability of a lead agency to require additional CEQA review of a project that has 
already undergone CEQA review. Thus, as the courts have recognized, when an applicant 
proposes to modify a previously approved project, the baseline includes the full scope of 
operations previously approved – regardless of whether the project is operating at 
maximum capacity when CEQA review commenced. (Communities for a Better 
Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th 310, 326; 
Fairview Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238, 242-3;, supra, 70 
Cal.App.4th at 241; Temecula Band of Luiseno Mission Indians v. Rancho California 
Water District (1996) 43 Cal.App.4th 425, 437-38’; Benton v. Board of Supervisors (1991) 
226 Cal.App.3d 1467, 1477-84; ) 
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In Fairview Neighbors, for example, the operator of a mine applied to renew its 
conditional use permit in the early 1990’s. (Fairview Neighbors v. Ventura, supra, 70 
Cal.App.4th at 241.) A previous conditional use permit, approved in 1976, allowed the 
facility to mine 1.8 million tons of aggregate, which could generate 810 truck trips per 
day. (Id. at 240-41.) In 1994 when the mine filed its application, the mine was operating at 
less than permitted capacity, such that the volume of truck traffic was significantly less 
than 810 truck trips per day. The court held that the appropriate baseline for truck traffic 
was the amount permitted under the 1976 conditional use permit, 810 trips per day, 
notwithstanding the fact that the facility was operating at less than the fully permitted 
capacity when the county commenced CEQA review. (Id. at 242.) In reaching this 
conclusion, the court noted that the use permit had undergone CEQA review in the past. 
(Id. At 243.) 

Here, as required by the federal and California Clean Air Acts, Valero holds permits for 
all of the Refinery’s process equipment. Valero also holds a use permit from the City. The 
City and the Bay Area Air Quality Management District issued these permits based on the 
environmental impact report for the VIP prepared and certified by the City in 2003. The 
baseline includes the full scope of operations allowed under these permits. 

Thus, to the extent that the Project would cause an increase in emissions based on an 
increase in the weight and sulfur content of crude feedstocks (as explained above, this 
cannot happen) – any such emissions increase would be within the baseline environmental 
conditions. The Project will not require any modifications to the Refinery’s process units, 
or indeed any equipment at the Refinery except for the installation of a loading rack and 
related rail lines. If the Project were approved, the Refinery would continue to operate 
within the permit limits of the existing process units and other equipment. 

Appendix C.2: Areas of Controversy—Potential Air Quality Impacts 
from Increased Use of Light Sweet Crudes 

Appendix C.2 is revised by staff based on further review and consideration. 

During public review of the IS/MND, several commenters expressed concern that, in the 
short term, the CBR Project could result in the increased use of light crudes such as 
Bakken at the Valero Benicia Refinery, thereby causing an increase in the emission of 
volatile organic compounds (VOCs) from storage tanks, pumps, compressors, valves, and 
connectors at the Refinery. 

The City has considered this issue carefully, and reached the following conclusions: 

(1) Once the Project is constructed and operational, Valero may well purchase large 
amounts of light sweet North American crudes. In fact, this is Valero’s state 
plan. 

(2) If Valero were to purchase large amounts of light sweet North American crudes, 
this would not cause an increase in VOC emissions because (a) Valero must 
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blend crude feedstocks to a narrow range of weight and sulfur content before 
processing them, and (b) therefore, the average weight and sulfur content of 
crudes delivered to the Refinery will remain the same. In other words, any 
deliveries of light North American crudes by rail would simply replace the 
delivery of other light crudes by ship. 

(3) Even if the average crudes purchased, and blends processed, became 
significantly lighter as a result of the Project, there would still be no increase in 
fugitive VOC emissions. There is no relationship between the weight of a 
particular crude oil and the amount of fugitive emissions released from 
equipment containing that crude oil. 

(4) Even if VOC emissions were to increase based on Valero’s purchase of light 
North American crudes, any such emissions increases would properly be 
considered part of the baseline because the baseline includes the full scope of 
operations allowed under existing permits that were issued based upon prior 
CEQA review. 

Valero has publicly stated that, when the Project is constructed and operational, Valero 
plans to purchase relatively light sweet North American crudes. According to Valero, the 
North American crudes will be “Alaskan North Slope (ANS) look-alikes or sweeter4,” and 
will replace similar crudes that are currently delivered by ship. 

As explained in Chapter 3, Project Description, the Refinery’s configuration imposes 
certain constraints on Valero’s ability to process crude oil into products. One of the most 
important constraints is the fact that the crude to be processed must weigh between 
roughly 20° and 36° API gravity, and contain between 0.4%-1.9% sulfur. Moreover, 
actual practice shows that the optimum range is even narrower. Over a recent three year 
period at the Refinery, a substantial majority  of crude blends processed ranged between 
24° and 29° API gravity, and had a sulfur content ranging from 0.08%-1.6%. 

It follows that the average weight and sulfur content of the crude feedstocks that Valero 
purchases over any given time (1) must also fall within the narrow ranges of 20° - 36° API 
gravity and 0.4%-1.9% sulfur content, and (2) likely will fall within the even narrower 
ranges of 24° - 39° API gravity, and 0.08%-1.6% sulfur content. To the extent that Valero 
purchases light sweet North American crudes, those purchases must be offset by the 
purchase of heavier more sour crudes in order to maintain the desired blend. Thus, the 
Refinery’s VOC emissions will remain the same, including any emissions from crudes as 
they are delivered and crude blends that are actually processed. 

Even if the average crudes purchased and processed by the Refinery became lighter, 
moreover, this would not cause an increase in fugitive VOC emissions from Refinery 
equipment. The amount of fugitive emissions from a piece of equipment is a function of 
the mechanical integrity of the equipment and the pressure applied to its contents. The 
weight of the crude oil is not a factor. 

                                                      
4 Valero Benicia Refinery, Response to BAAQMD 3/20/2013 Project Questions, April 11, 2013. 
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Finally, even if one assumed that Valero will purchase 70,000 barrels per day of light 
sweet North American crude, and the crudes delivered and processed became 
substantially lighter, any resulting increase in emissions would be within the baseline for 
operational air quality impacts. 

Public Resources Code Section 21166 and CEQA Guidelines Section 15162 strictly limit 
the ability of a lead agency to require additional CEQA review of a project that has 
already undergone CEQA review. Thus, as the courts have recognized, when an applicant 
proposes to modify a previously approved project, the baseline includes the full scope of 
operations previously approved -- – regardless of whether the project is operating at 
maximum capacity when CEQA review commenced. (Communities for a Better 
Environment v. South Coast Air Quality Management District (2010) 48 Cal.4th 310, 326; 
Fairview Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238, 242-3;, supra, 70 
Cal.App.4th at 241; Temecula Band of Luiseno Mission Indians v. Rancho California 
Water District (1996) 43 Cal.App.4th 425, 437-38’; Benton v. Board of Supervisors (1991) 
226 Cal.App.3d 1467, 1477-84;) 

In Fairview Neighbors, for example, the operator of a mine applied to renew its 
conditional use permit in the early 1990’s. (Fairview Neighbors v. Ventura, supra, 70 
Cal.App.4th at 241.) A previous conditional use permit, approved in 1976, allowed the 
facility to mine 1.8 million tons of aggregate, which could generate 810 truck trips per 
day. (Id. at 240-41.) In 1994 when the mine filed its application, the mine was operating at 
less than permitted capacity, such that the volume of truck traffic was significantly less 
than 810 truck trips per day. The court held that the appropriate baseline for truck traffic 
was the amount permitted under the 1976 conditional use permit, 810 trips per day, 
notwithstanding the fact that the facility was operating at less than the fully permitted 
capacity when the county commenced CEQA review. (Id. at 242.) In reaching this 
conclusion, the court noted that the use permit had undergone CEQA review in the past. 
(Id. at 243.) 

Here, as required by the federal and California Clean Air Acts, Valero holds permits for 
all of the Refinery’s process equipment. Valero also holds a use permit from the City. The 
City and the Bay Area Air Quality Management District (BAAQMD) issued these permits 
based on the environmental impact report (EIR) for the Valero Improvement Project (VIP) 
prepared and certified by the City in 2003. The baseline includes the full scope of 
operations allowed under these permits. 

In particular, the baseline includes the permitted operation of the Refinery's eight crude oil 
storage tanks (storage tanks S-57 through S-62, S-1047, and S-1048). In connection with 
the VIP, the BAAQMD issued permits based on the City's EIR. The permits include a 
combined limit on the material throughput in the tank system as a whole – 171.5 thousand 
barrels per day (based on an annual daily average), or 62.6 million barrels per year. The 
permits do not place any restrictions on the weight of crude oil to be stored in the tanks. 
Thus, the full scope of permitted operations includes the storage of any weight crude oil in 
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the tanks no matter how light as long as Valero does exceed the combined throughput 
limit. The Project would not increase the throughput limit. Thus, even if the Project were 
to cause an increase in VOC emissions from storage tanks, any such increase would be 
considered part of the baseline conditions. 

4.3 Text Changes to the Revised DEIR 

4.3.1 Chapter 2, Revisions to the Draft Environmental Impact 
Report 

2-75 In response to Comment K3-3, the following is added after the second to last bullet: 

 On November 8, 2015, a CP train hauling 109 tank cars derailed near 
Watertown, Wisconsin. Approximately 13 cars derailed and 1 was breached, 
spilling less than 1,000 gallons of crude oil. Dozens of homes were 
evacuated during the incident. No fires or injuries were reported. According 
to CP, a broken rail was the cause of the derailment. 

2-107 In response to Comment M2-14, the fourth paragraph is revised as follows: 

The pumping rate at the proposed unloading facility would be controlled with two 
variable frequency pumps that together could pump up to approximately 
6,000 gallons per minute (gpm). This approach would be consistent with similar 
monitoring systems that Valero currently has in place within the Refinery. When 
the offloading facility is not in operation, equipment and valves would be placed in 
their secure positions. In the unlikely event of a fire, appropriate fire suppressant 
techniques would be employed, including utilizing permanent facilities at the 
Project site, as well as mobile equipment located within the refinery. Emergency 
response personnel are on site 24/7. have a maximum crude oil pumping rate of 
4,000 gallons per minute. The unloading facility and 16-inch pipeline would be 
monitored using multiple Programmable Logic Controllers and controlled using the 
existing Refinery’s Supervisory Control and Data Acquisition (SCADA) system. 
The SCADA would detect a catastrophic failure of the 16-inch pipeline within 1 
minute, thus limiting pumping losses. However, if the drainage of the pipeline were 
to would occur, this analysis assumes that and potentially result in a worst-case 
spill of about 73,000 gallons of crude oil could result. This worst case spill would 
occur where the pipeline connects with unloading pumps since this is the lowest 
elevation of the pipeline. Further up the pipeline toward the storage tanks, the 
maximum spill volumes decrease, with the smallest spill volumes being near the 
storage tanks. In the event of a release from the pipeline, the oil would drain into 
the area around the pipeline and unloading racks, which could result in a pool fire. 
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