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Crude Oil by Rail in California

Union Pacific in CA

2014 Fast Facts

Miles of Track.........ccccvverenee 3,267
Capital Investment .....$432 million
Total Carloads............... 3,313,191
(originated or terminated)

Crude QOil Carloads........... 13,227
First responders .................. 3,935
trained by Union Pacific

since 2010
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Supporting California’s Energy Infrastructure

Union Pacific shipped approximately 141,000 carloads of crude oil on our 23-
state network in 2014. Crude oil currently represents about 1 percent of our
business in California. This amounts to 1,000 — 1,200 carloads of crude oil

monthly.

The crude oil Union Pacific moves through California originates in California,
Canada and Utah. We do not move any crude oil in California originating from
the Bakken region.

Union Pacific moves crude oil in California two ways:

e On “manifest” trains with tank cars carrying crude oil interspersed with
other commodities in box cars, hopper cars, etc.

e On “unit trains” made up of 80 -100+ cars with the same product in
every car.

We move crude oil along our coast route between Los Angeles and the
Central Coast, a service we have safely provided for decades. We also move
crude oil on our I-5 corridor running from California’s northern border to the
Los Angeles region through the Central Valley. We do not currently move any
crude oil in the Bay Area.

Preventing Derailments

Union Pacific works diligently to prevent derailments and other accidents.

We spent more than $31 billion in private capital investments from 2005-2014,
and plan to spend a record $4.3 billion in 2015 continuing to strengthen our
infrastructure. Doing so helps us improve safety for our employees,
communities and customers.

We decreased derailments 38 percent during the last 10 years, due in large
part to our robust derailment prevention and risk reduction process. This
process includes, among others, the following measures:

e Developing and using the latest technology such as lasers and
ultrasound to identify rail imperfections.

o Forecasting potential failures before they happen by tracking
acoustic wheel vibrations.

e Performing a real-time analysis of every rail car moving on our
system each time it passes a trackside sensor, equaling 20 million
car evaluations per day.

e Conducting rigorous safety training programs on
a regular basis to help employees identify and prevent potential
derailments.
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Preparing California’s First Responders

Our goal is the same as our customers’ and the communities’ in which we
operate: to deliver every tank car safely while at the same time being
prepared to respond in the case of an accident. We take our responsibility to
ship crude oil, as mandated by federal law, seriously. Union Pacific follows
strict safety practices and in many cases exceeds federal safety regulations.

We work with 184 fire departments along Union Pacific rail

lines in California. We work with fire departments and other emergency
responders along our network to offer comprehensive hazmat response
training in communities where we operate. Union Pacific trained more than
3,900 emergency responders across California since 2010. This includes
classroom and hands-on training in tank car anatomy, hazmat shipping
documentation and equipment securement.

Union Pacific has significant response resources located in California for the
unlikely event of a crude oil spill or other hazmat-related incident. We have
access to more than 176,000 feet of containment boom in the state, chemical
transfer trucks, fire fighting foam, fire fighting trailers and more.

To provide additional information to emergency response professionals for
training and response purposes, we are introducing AskRail,™ a new real-
time mobile application produced by the Association of American Railroads.
Once first responders download the AskRail app onto their mobile device,
they can search by rail car identification number to identify the commaodity
inside the tank car. AskRail supplements existing response processes for
hazardous materials-related incidents.
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UNION PACIFIC

Hazardous Materials Management Group

The Union Pacific Hazardous Materials Management
Group (HMM) consists of experts in hazardous material
transportation safety, securement and response. The
HMM team understands that communities are concerned
about the risks associated with hazmat shipment by rail.
Providing safe and fuel efficient freight transportation

is how Union Pacific is participating in America'’s
energy evolution.

We haul products related to the entire energy sector
including wind, solar, coal, ethanol and crude oil. We take
our responsibility to ship crude oil, as mandated by federal
law, seriously. Our goal is the same as our customers and
the communities in which we operate: to deliver every

tank car safely while at the same time being prepared to
respond in the case of an accident.

The HMM Group is part of Union Pacific Railroad's Safety
Department. Its primary focus is the safety of all Union
Pacific employees, the residents of communities where
we operate trains and our customers. This team of experts
has a four-part mission:

= Prevention — Prevent releases of hazardous materials
in transportation

= Preparedness — Develop internal and external assets
for hazmat education, response and recovery

= Response - Respond to incidents to protect health
and minimize harm to the environment

= Recovery — Restore normal rail operations as quickly
as possible in the event of an incident

PREVENTION

Union Pacific's HMM team members regularly inspect
tank cars moving on the Union Pacific network. In each
inspection, an HMM team member examines fittings,
markings, safety appliances and wayhbills. Union Pacific's
HMM managers annually perform thousands of these
inspections. HMM conducts tank car inspection blitz
programs throughout the year in which Union Pacific
managers, outside contractors, customers and regulators
work together to inspect a large number of tank cars

in a defined geographic area. High volume crude oil
locations are chosen for tank car inspection blitz programs,
with 10 to 16 blitzes performed annually across the
Union Pacific network.

HMM is responsible for training Union Pacific employees
“about hazardous materials safety. U.S. Department of
Transportation-defined "hazmat employees” are required
to be trained in the safe handling of hazardous materials.

Union Pacific train crews are required to carry a copy

of Instructions for Handling Hazardous Materials while

operating a train carrying hazmat. This is a reference
guide published by HMM.

If Union Pacific inspections identify a shipper with recurring
issues, HMM will provide onsite training for proper tank
car securement to ensure the shipper is educated in best
practices for preparing hazardous materials shipments.

PREPAREDNESS

Preparation is critical to an appropriate incident response.
HMM develops the Union Pacific Hazardous Materials
Emergency Response Plan (HMERP), a performance based
plan that provides guidance about reporting a release as
well as alist of training requirements for those responding
to anincident. Each of the 22 operating divisions at Union
Pacific undergoes an annual unannounced drill to ensure
all aspects of the HMERP are in place and being followed
by Union Pacific employees. The requirements, including
drills and exercises, for specific plans for large oil storage
tanks are managed by HMM.

ol 1k ’
A safety training event for local first responders.
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PREPAREDNESS (continued)

Providing no-cost training to public responders is
Union Pacific's most substantial preparedness effort.
Having cataloged every fire department that may respond
to an incident along the Union Pacific network, HMM
team members reach out to fire departments on an
annual basis to offer training or information to assist fire
departments in their preparation for a potential incident.
Training consists of classroom and hands-on activities
using a specially-designed training trailer or training
tank car. Trainees learn how to contact the railroad during
an emergency, how to read shipping documentation,
derailment safety considerations and what assets the
railroad can provide in the event of an incident. HMM
performs large scale training events in collaboration with
Union Pacific's partners in TRANSCAER (Transportation
Community Awareness and Emergency Response).

RESPONSE

The response process used by HMM is designed to be
easily incorporated into public response incident command
structure. This process requires analyzing the problem,
planning the response, implementing the plan, and
evaluating and adjusting the response as necessary.
Union Pacific's Response Management Communication
Center (RMCC) is an around the clock security response
center where critical call dispatchers manage calls from
the public, law enforcement and others who are reporting
emergencies and other incidents on Union Pacific's
32,000-mile network. RMCC follows all regulations
regarding notification of local, state and federal agencies
in the event of an accident and works closely with first
responders throughout an incident.

Union Pacific has 30 highly trained hazardous materials
responders. We rely on a network of private response
contractors who are carefully vetted and audited on an
annual basis to ensure a constant state of readiness.
Most of these contractors are qualified with fire fighting
or United States Coast Guard Oil Spill Recovery
Organization (OSRO) certifications. OSRO-certified
contractors have demonstrated expertise and equipment
to handle oil spills on land and water. Contractors have
access to the equipment (boats, boom, skimmers, vacuum
trucks, storage tanks, heavy equipment) necessary to
respond to a hazardous materials incident.
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To supplement the response, HMM has air monitoring
contractors who can be quickly deployed to provide
real-time data to public responders. Union Pacific works
closely with community leadership throughout the response
process. Additionally, HMM can deploy contractors who

are subject-matter experts in toxicology, industrial hygiene,
medicine, nursing and environmental protection. These
specialty contractors can work in the communities
impacted by an incident and in concert with first responders
to ensure a safe response.

HMM invested in response equipment in the form of
firefighting trailers, foam caches, air monitoring equipment
and specialty tools to ensure resources are readily available.

RECOVERY

Once an incident has been stabilized, recovery begins.

If atank car has been damaged and cannot travel safely
on the railroad, the contents must be transferred to an
undamaged car. Union Pacific is the only railroad that owns
and operates all of the equipment necessary to transfer
any liquid or compressed gas from one tank car to another.
Once the tank caris liquid free, HMM will clean and
purge the damaged car to ensure it can be safely repaired
or dismantled.

Once all hazardous materials have been removed from
the incident site, HMM will transition the project to the
Union Pacific Site Remediation Group for remediation and
closure with regulatory agencies.

The final aspects of recovery include a debriefing with
the public responders and an internal post-incident
analysis. These activities are an invaluable means of
improving the group's overall capability to respond to a
hazmat-related incident.




Union Pacific in California

2013 FAST FACTS

Miles of Track 3,267

Annual Payroll $429 million
In-State Purchases $228.4 million
Capital Investment $326.7 million
Employees 4,860

U.S. Jobs Supported* 21,870

*Each American freight rail job supports 4.5 jobs elsewhere in the U.S. economy.

(Association of American Railroads)

RAIL CARS ORIGINATED IN CALIFORNIA

2009 1,311,240
2010 1,479,134
2011 1,433,992
2012 1,472,503
2013 1,492,707
RAIL CARS TERMINATED IN CALIFORNIA
2009 1,333,356
2010 1,510,454
2011 1,612,473
2012 1,502,165
2013 1,546,782

TOP FIVE COMMODITIES SHIPPED IN 2013
(BY VOLUME)

Intermodal-Wholesale
B Stone, Sand and Gravel
M Food and Beverages
@ Assembled Autos
2 Auto Parts

TOP FIVE COMMODITIES RECEIVED IN 2013
(BY VOLUME)

Intermodal-Wholesale
B Assembled Autos
H Corn and Feed Grains
H Coal
1 Stone, Sand and Gravel

Union Pacific in California

In California, Union Pacific serves the rich agricultural
central valley, the Port of Oakland and the San Francisco
Bay area, as well as the Los Angeles metropolitan area
with its two major ports at Los Angeles and Long Beach.

Along the West Coast, the “I-5/Hwy 99 Corridor” offers
the most efficient north-south transportation service to
freight customers in all three Pacific Coast states. This
service ties to main east-west corridors at Portland,
Oakland and Los Angeles.

In Northern California, Union. Pacific handles import-
export automobile traffic at Benicia. In Southern
California, Union Pacific serves major automobile
distribution centers. Union Pacific trains carry extensive
varieties of import-export traffic through its Intermodal
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Union Pacific in California (cont)

Container Transfer Facility (ICTF) near the Los Angeles-
Long Beach harbors. The railroad also moves chemicals
and manufactured goods, as well as fruits, vegetables
and canned goods in the Golden State.

Union Pacific played a key role in the Alameda Corridor
project, along a 21-mile route connecting the Los
Angeles/Long Beach harbor complex to downtown Los
Angeles rail yards. Completed in 2002, this $2 billion-
plus construction effort improved safety and vehicle
traffic flow by eliminating 209 grade-level street/rail
crossings and doubled the speed of freight trains using

the corridor.

Union Pacific operates intermodal facilities in Oakland,
Stockton, Long Beach and Los Angeles. Other terminal
operations are located in Roseville, Lathrop,
Commerce, West Colton and Yermo. Daily Amtrak
services as well as extensive commuter trains operate
on Union Pacific track throughout the state.

Union Pacific’s capital investment in California from
2009 to 2013 was more than $1.4 billion.

Supporting the communities
we serve

In 2013, Union Pacific provided more than $1.4 million
to California charitable organizations such as the Boys
& Girls Club, Museum of Latin American Art and The
Salvation Army. These charities were reached through
a combination of the Union Pacific Foundation,
matching gifts and corporate contributions. The Union
Pacific Foundation is the primary philanthropic arm of
Union Pacific Corporation and has distributed funds
since 1959 to qualified organizations in communities

served by Union Pacific.

America’s premier railroad

Union Pacific Railroad is the principal operating company
of Union Pacific Corporation (NYSE: UNP). One of
America's most recognized companies, Union Pacific
Railroad connects 23 states in the western two-thirds of
the country by rail, providing a critical link in the global
supply chain. From 2007-2013, Union Pacific invested
more than $21.6 billion in its network and operations to
support America's transportation infrastructure. The
railroad's diversified business mix includes Agricultural
Products, Automotive, Chemicals, Coal, Industrial
Products and Intermodal. Union Pacific serves many of
the fastest-growing U.S. population centers, operates from
all major West Coast and Gulf Coast ports to eastern
gateways, connects with Canada's rail systems and is the
only railroad serving all six major Mexico gateways. Union
Pacific provides value to its roughly 10,000 customers by
delivering products in a safe, reliable, fuel-efficient and

environmentally responsible manner.

CONTACT US

24-Hour Emergency Hotline — Response
Management: (888) 877-7267

To report rough crossings or crossings obscured by
vegetation (non-emergency only): (916) 789-6114

Corp. Headquarters: (402) 544-5000 or (888) 870-8777

Liisa Lawson Stark, Public Affairs, N. Calif.:
(916) 789-5957
LLSTARK@up.com

Lupe Valdez, Public Affairs, S. Calif.: (626) 935-7617
LCVALDEZ@up.com

Andy Perez, Ports of Long Beach, Los Angeles, Oakland
and Alameda County: (562) 490-7051

Aaron Hunt, Media Relations: (916) 789-6019




Union Pacific

Backed by more than 150 years of experience, we're inspired to continue Building America.
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Strengthening America’s Rail Infrastructure

From 2003-2013, Union Pacific reduced crossing accidents by
15 percent and reportable train derailments by 23 percent.
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Our Commitment to Safety

Overview

BNSF and Union Pacific are committed to safety and our record reflects it. More than 99.997% of rail
shipments of hazardous materials reach their destination without a release caused by a train accident. In
fact, 2014 was the railroads’ safest year ever. We at Union Pacific and BNSF are proud of our safety
improvements, and we are constantly working to develop and implement new technologies and
operating practices to further improve rail safety.

Moving Crude Oil Safely
BNSF and Union Pacific devote enormous resources to enhancing the safety of moving crude oil and

other hazardous materials by rail. Our efforts in this regard fall into three broad categories:
e Risk reduction
e Accident mitigation
e Emergency response

Risk Reduction
Our goal is zero accidents, which is why we’re always looking for ways to reduce risk, including:

e Reinvestments. The railroads have invested nearly $115 billion in the past five years.

e Inspections. Union Pacific and BNSF inspect tracks and bridges more often than required by FRA.
These inspections include state-of-the-art technology to detect internal and external flaws in the
rail and track structure. For main line tracks on which trains carrying at least 20 carloads of
crude oil travel, the railroads have agreed to perform at least one more internal rail inspection
each calendar year than the new FRA regulations require. In addition, the railroads will conduct
at least two automated comprehensive track geometry inspections each year on main line
routes over which trains with 20 or more loaded cars of crude oil are moving, something FRA
regulations do not require.

e Defect detectors. As of July 2014, specialized track side “hot box” detectors have been installed
at least every 40 miles along routes with trains carrying 20 or more cars containing crude oil.
These detectors help prevent accidents by measuring if wheel bearings are generating excessive
heat and therefore are in the process of failing.

e Routing model. The rail industry and several federal agencies have developed the Rail Corridor
Risk Management System (RCRMS), a sophisticated statistical routing model designed to help
railroads analyze and identify the overall safest and most secure routes for transporting highly
hazardous materials. Major U.S. railroads are now using the RCRMS for trains carrying at least
20 carloads of crude oil.

o Speed restrictions. In August 2013, railroads self-imposed a 50-mph speed limit for trains
carrying 20 or more carloads of crude oil. As of July 2014, if a train is carrying at least 20 cars of
crude oil and at least one of those cars is an older “DOT-111" car, that train will travel no faster
than 40 mph when travelling within one of the 46 nationwide “high threat urban areas”
designated by the Department of Homeland Security.

e Train braking. As of April 1, 2014, trains operating on main line tracks carrying at least 20
carloads of crude oil have technologies that allow train crews to apply multiple emergency
brakes simultaneously in order to stop the train faster.




Accident Mitigation
In addition to our efforts to prevent accidents from occurring, BNSF and Union Pacific, along with the
rest of the rail industry, take numerous steps to mitigate the impacts of accidents should they occur:

e Increased Tank Car Safety Standards. The rail industry has long supported increased tank car
safety standards. In November 2013, the rail industry called on PHMSA to adopt even more
stringent standards for new tank cars used to transport crude oil and ethanol and for
aggressively retrofitting or phasing out of tank cars used to transport crude oil or ethanol.

e Tank Car Classification. The railroads support the pursuit of proper classification and labeling of
petroleum crude oil in tank cars by shippers prior to transport. This is essential to ensuring that
first responders are able to safely and appropriately respond in the event of an accident.

Emergency Response
Union Pacific and BNSF have extensive emergency response functions to assist communities in the event
of an incident involving crude oil or other hazardous materials:
e Teams of full-time personnel whose primary focus is hazmat safety and emergency response, as
well as environmental, industrial hygiene, and medical professionals available at all times.
e The railroads maintain networks of hazmat response contractors and environmental
consultants, strategically located throughout their service areas who are on-call at all times.
e The railroads have comprehensive “standard of care” protocols that ensure that impacts to the
community are addressed promptly and professionally.

Each year, the railroads actively train well over 20,000 emergency responders throughout the country.
These include safety trains that travel and allow for hands-on training for local first responders, visits to
local firehouses, tabletop drills and self-study courses for emergency responders.

The railroads also support our nation’s emergency response capability through the Security and
Emergency Response Training Center (SERTC), a world-class facility in Pueblo, Colorado, that is operated
by the Transportation Technology Center, Inc. (TTCI). Since its inception in 1985, SERTC has provided in-
depth, hazmat emergency response training to more than 50,000 local, state, and tribal emergency
responders and railroad, chemical, and petroleum industry employees from all over the country.

BNSF and Union Pacific, with the rest of the rail industry, are also committed to providing:

e Crude-By-Rail Response Training. $5 million to develop a specialized crude-by-rail training and
tuition assistance program for local first responders.

e Information to State Agencies. For years, railroads have provided appropriate authorities, upon
request, with information about hazardous materials transport. On May 7, 2014, the U.S.
Department of Transportation issued an emergency order requiring railroads operating trains
containing large amounts of Bakken crude oil to notify state emergency response commissions.

e Real-Time Data for First Responders. The railroads have developed ASKRAIL, an invitation-only
app designed for first responders who are dealing with an incident to get the information they
need to respond appropriately.

e Emergency Response Inventory. Includes locations for the staging of emergency response
equipment and contact information.

e Accident Remediation. Emergency responders have control of railroad hazardous materials
accidents, but railroads provide the resources for mitigating the accident. Railroads also
reimburse local emergency agencies for the costs of materials the agencies expend in their
response efforts.
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Weastern States Petroleum Assaciation

Hazardous Materials Emergency Response Equipment on Display
(Note: Additional equipment is utilized but is not on display today)
Tuesday, February 24
California State Railroad Museum

UNION PACIFIC RAILROAD

UP Training Tank Car

Union Pacific’s Training Tank Car (DOT 111) contains a variety of valve housings which a responder may
encounter when responding to a tank car related incident. The tank car provides hands-on training and
can simulate valve leaks, with the use of air and water. The interior of the tank contains close-up valves
which can be viewed by emergency responders during training with Union Pacific. In addition, safety
appliances are shown during training, and participants receive specialized instructions on working around

tank cars and other types of on-rail equipment.

UP Transfer Truck : _ :
Union Pacific Railroad is the only Class 1 railroad that has internal transfer capabilities. Our company

currently owns two Transfer Trucks, which are located in West Colton, CA and Ft. Worth, TX. These
trucks provide the capability to transfer products transported in tank cars in the event of a derailment or
other incident when deemed necessary for public safety, or protection of the environment and property.
The Transfer Truck contains a variety of pumps and other equipment, which allows for the transfer of both
liquids and gasses from a damaged rail car to another rail car. The Transfer Truck can also conduct other

operations when product removal is hecessary.

UP Positive Train Control (PTC) Training Trailer

Union Pacific’s PTC Training Trailer is a mobile simulation system used to train locomotive engineers and
conductors. PTC is a predictive collision avoidance technology that can stop a train before an accident
occurs, and is designed to keep a train within authorized limits on a track and under its maximum speed
limit. To accomplish this, sophisticated technology and braking algorithms will automatically bring both
passenger and heavy freight trains to a safe stop. This will help prevent train-to-train collisions, over-
speed derailments and casualties or injuries to the public and railway workers.

UP Foam Trailer
Union Pacific currently has 12 Foam Trailers in service, which are designed to augment the capabilities of

emergency responders in the event of a liquid fire involving rail equipment. Each of these trailers are built
identically and have master stream, hand-line and portable foam application capabilities. In addition, they
are equipped with fire-rated pumps which allow the trailers to draft water, allowing for deployment of a
10,000 gallon portable tank. Each trailer is equipped with 275 gallons of Alcohol Resistance-Aqueous
Film Forming Foam (AR-ARFF), "Pro-Pack" portable systems, and various hoses and nozzles for a
variety of situations, which may be encountered during an incident.

BNSF RAILWAY

BNSF Railway Fire Trailer

The BNSF Railway Fire Trailer is equipped with 2,750 GPM (gallons per minute) pumps, two 10,000
gallon bladder tanks, and 550 gallons AR-AFF. Fire Trailers are designed to be completely mobile in
remote locations. All equipment on the trailers is interchangeable with fire department apparatus. BNSF
currently owns two Railway Fire Trailers, which are located in Barstow, CA and Richmond, CA. A third
Fire Trailer is scheduled to come online in 2015 in Bakersfield, CA.




BNSF Air Trailer

The BNSF Air Trailer is utilized in incidents involving inhalation-hazard commodities. The trailer contains
20 Self-Contained Breathing Apparatus units, with additional psi bottles. In addition, the trailer contains
Level A gear, Scott masks, airline and APR capabilities. The trailer is currently located in Rialto, CA.

BNSF Geometry Truck

The Hi-Rail Geometry Truck is Ford F550 truck with a used for track inspections. It uses a lateral load
axle capable of producing 2400 pounds of load against rails for gage measurement during inspections.
The truck utilizes a laser-based, non-contact system to test rail gage and uses an inertia system for
measuring rail cross level, alignment and surface. Designed by BNSF, the testing software allows for real-
time inspection information to be monitored by BNSF defect and production teams. The Geometry Truck
is owned and operated by BNSF.

NRC ENVIRONMENTAL SERVICES EQUIPMENT

Containment Boom

The conventional oil containment boom, also known as curtain boom, is the most commonly used spill-
response boom designed with semi-flexible internal foam flotation and a flexible fabric skirt. ABASCO
conventional boom is available in sizes and strengths to contain spills in conditions from quiescent river
waters to open ocean waves. Currently, NRC owns 81,500 feet of this type of boom in California.

Drum Skimmer

The rotary drum skimmer features interchangeable brush, disk, and drum oil-recovery banks to handle a
full range of oil types and viscosities. It is compact, lightweight, easy to deploy and offers excellent
recovery rates.

The skimmer and pump can both be hydraulically powered and controlled by a dual-circuit
diesel/hydraulic power pack or by separate power systems. The skimming system can also be operated
pneumatically using compressed air packages.

Most of these skimmers are compact and lightweight, with four lift handles for easy deployment by hand.
No lift crane is required. The skimmers can be operated in 5 inches (12.7 cm) of water to draft during
shallow water operations and easy bank placement. This type of skimmer is compatible with a large
selection of fuel transfer pumps. Currently, NRC owns and operates 10 Drum Skimmers in California.

Weir TDS Skimmer

NRC'’s Foilex “Weir” Skimmers are designed for harbor, coastal and offshore oil spill recovery. They are
equipped with efficient, low-speed, onboard TDS pumps that use patented Twin Disc Archimedes Screw
technology that deliver up to 70% higher recovery capacity than traditional screw pumps.

This type of skimmer is constructed with a three-pontoon frame type for safe and easy deployment and
stabilization during recovery operations. TDS Skimmers are hydraulically driven, powered by Foilex
hydraulic power packs or by available ships’ hydraulics. TDS Skimmers handle all types of spills, from
light diesel fuel to heavy crude oil. Strong cutting knives in the pump intakes handle most types of debris
commonly found in oil spills. Currently, NRC owns and operates 6 of these skimmers in California.

CTEH®

Air Monitoring Equipment

CTEH® maintains state-of-the art air monitoring and field analytical instruments and is capable of
performing both real-time and integrated (laboratory) air sampling for a broad range of chemical
compounds. Some of the real-time equipment available today includes: MultiRAE Pro 5 Gas Monitor;
UltraRAE 3000 PID with chemical specific sampling tubes; AreaRAE five gas monitor with

radio telemetering capabilities; and DustTrak DRX aerosol monitor.

In addition to the real-time instruments listed above, CTEH® also has portable integrated sampling
pumps.

Environmental Sampling Equipment
CTEH® maintains a variety of real-time monitoring and analytical sampling equipment including: Horiba
Multiparameter real-time water quality monitoring device.




Software Applications
CTEH® utilizes the following software and data management systems: RAE Systems ProRAE guardian
data logging and display system; and CTEH® Projects Data Management Portal.

PATRIOT ENVIRONMENTAL SERVICES

Spill Response Trailer

The 24-foot Emergency Response Trailer is capable of supporting over 15 responders in an incident
which requires personal protective equipment up to OSHA Level “C”. In addition, the trailers include
containment and recovery resources, confined space operations, decontamination related assets and
general clean-up related tools and equipment to perform both daylight and night operations.

This type of trailer is intended for inland spill response-related activities in many geophysical
environments and serves as a logistical support for stream/river/ocean response activities.

The trailers are stored in a fully equipped and maintained condition, making them available for timely
incident response. They are designed to respond to hazardous, non-hazardous and trauma scene
incidents, as well as multi-casualty and catastrophic disaster events.

CENTRAL CALIFORNIA TRACTION COMPANY

TRANSCAER Flat Car Training Car SSW 87679 (CCT91101)
_ The training flat car has the following training props and is used for hands-on training: The flat car Two
LPG/Anhydrous Ammonia protective housing and valves; an Anhydrous nurse tank; a Chlorine protective
housing; a general service bottom outlet valve; top manway; and an auxiliary housing and vacuum relief
valve. In addition, the car contains a one ton Chlorine container prop. All props can simulate leaking,
which allows for realistic training with non-hazardous substances. The C Kit and Midland Kit and the A
and B kits can be applied to this car for hands on training. Up to 20 students can be accommodated with
four instructors on the flat car at a time.

TRANSCAER CCT100 Caboose

The CCT100 is a caboose that was converted to a mobile classroom and is equipped to seat 25
students. It is temperature-controlled and includes a screen and power point projector for classroom
training. It is also equipped with a 12,500 watt generator which provides power for the caboose and flat
car at remote locations.
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MEMORANDUM

OF

MUTUAL UNDERSTANDINGS AND AGREEMENTS

This MEMORANDUM OF MUTUAL UNDERSTANDINGS AND AGREEMENTS
dated as of July 2, 1998 ("Memorandum™), is entered into between and among the following

(collectively, the "parties™):

. California Air Resources Board ("ARB"), and

. The Burlington Northern and Santa Fe Railway Company and
Union Pacific Railroad Company, which are the Class | freight Railroads
operating within the boundaries of the South Coast Nonattainment Area
(individually, a "Participating Railroad", and together, the "Participating

Railroads™).

In order to achieve the emissions reductions contemplated herein, the parties have voluntarily

arrived at the following mutual understandings and agreements:

l. MUTUAL UNDERSTANDINGS AND AGREEMENTSI

A. Locomotive Emissions Program Statement of Principles

The parties have entered into this Memorandum in recognition of the Statement of
Principles - South Coast Locomotives Program ("Statement of Principles™) agreed to by the
U.S. Environmental Protection Agency ("EPA"), ARB, and the Participating Railroads, and
dated as of May 14, 1997.

B. National Emissions Standards for Locomotives

Section 213 of the Federal Clean Air Act directs EPA to adopt emissions standards
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applicable to new locomotives and new engines used in locomotives. EPA proposed
regulations establishing such emission standards on February 11, 1997 (62 Fed.Reg. 6366) and
promulgated the final regulation on April 16, 1998 (63 Fed. Reg. 18978) (the "Final EPA
National Locomotive Rule™). EPA adopted national emission standards consisting of several
tiers, applicable to remanufactured and new locomotives as specified in the Final EPA National
Locomotive Rule. EPA promulgated each of these emission standards to "achieve the greatest
degree of emission reduction achievable through the application of technology which the
Administrator determines will be available for the locomotives or engines to which such
standards apply, giving appropriate consideration to the cost of applying such technology
within the period of time available to manufacturers and to noise, energy, and safety factors

associated with the application of such technology.” (Clean Air Act § 213(a)(5)).

C. Participating Railroads' Affirmative Proposal for the South Coast Nonattainment

Area

In 1993, the Participating Railroads proposed to EPA, ARB and others the
establishment of a locomotive fleet average emissions program in the South Coast
Nonattainment Area tied to promulgation of the Final EPA National Locomotive Rule and
intended to accelerate introduction into the South Coast Nonattainment Area of newer, lower
emitting locomotives. The Participating Railroads, EPA and ARB have since discussed
improvements and refinements of the fleet average program, resulting in the mutual
understandings, agreements and covenants herein. Measure M14 of the 1994 California State
Implementation Plan recognizes the uniqueness of the Participating Railroads' fleet average
proposal: "In essence, this fleet average requirement represents the most aggressive scrappage

and replacement program of any transportation source . . .."

D. Projected Emission Reductions from 1994 California State Implementation Plan
Measure M14
1. California developed and adopted the 1994 California State Implementation

Plan (1994 SIP") to attain the federal ozone air quality standard in the South Coast

Nonattainment Area and certain other areas of California. EPA approved the 1994 SIP on
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September 26, 1996.

2. Measure M14 of the 1994 SIP anticipates that locomotive fleets operating in the
South Coast Nonattainment Area in 2010 and later will emit on average no more than the
5.5 grams per brake horsepower-hour ("g/bhp-hr*) Tier 2 (2005 and later) new locomotive
oxides of nitrogen ("NOy") emission standard included in the Final EPA National Locomotive
Rule. Measure M14 further states that this fleet average emission level will achieve about a
two-thirds reduction in locomotive NO, emissions from the 1994 SIP's projection of the 2010
emissions level for locomotives operating in the South Coast Nonattainment Area. As
indicated in the Statement of Principles, the Parties fully expect that the locomotive fleet
average emissions program specified herein, when fully implemented, will achieve the
emissions reductions contemplated by M14 in 2010, beyond the reductions expected to result
through implementation of EPA's national emissions standards for new locomotives and new

engines used in locomotives.

E. SIP Credit for Emissions Reductions

Measure M14 was included in EPA's September 26, 1996 approval of the 1994 SIP
(62 Fed.Reg. 1149 (January 8, 1997)). As stated in the Statement of Principles, EPA intends to
commit to adopt regulations as necessary that would assure that the emissions reductions called
for in this Memorandum are achieved from the railroads and/or, if necessary, from other
national transportation sources. EPA intends to promulgate such a commitment and establish
appropriate SIP credits through notice and comment rulemaking at the conclusion of the Public
Consultative Process established in conjunction with approval of the South Coast attainment
demonstration (see 40 C.F.R. § 52.238). In that rulemaking, EPA intends to propose adoption

of the backstop commitment provision attached to the Statement of Principles.

F. Implementation Impacts on Participating Railroads

The parties understand and acknowledge that implementation of the Locomotive Fleet
Average Emissions Program in the South Coast Nonattainment Area will have substantial

capital cost and operational impacts on the Participating Railroads. These costs and impacts
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result from the Participating Railroads' accelerated introduction into the South Coast
Nonattainment Area of lower emitting locomotives, and are in addition to the impacts that will
result from implementation of the Final EPA National Locomotive Rule. These impacts
include: costs of purchasing additional reserve power, purchasing and installing necessary
metering and monitoring equipment, and constructing, maintaining, and operating power
changeout facilities; train delay due to power changeouts; and reductions in operating
flexibility due to the need to concentrate lower-emitting locomotives in the South Coast

Nonattainment Area.

G. Relationship with EPA's National Locomotive Emissions Standards

Under sections 209 and 213 of the Federal Clean Air Act, EPA has the exclusive
authority to "promulgate regulations containing standards applicable to emissions from new
locomotives and new engines used in locomotives.” States and political subdivisions are
prohibited from adopting or attempting to enforce "any standard or other requirement relating
to the control of emissions from . . . new locomotives or new engines used in locomotives.” In
the Final EPA National Locomotive Rule promulgated under sections 209 and 213, EPA
addressed the issue of the scope of preemption under section 209, and specified that a
prohibited "other requirement” includes mandatory fleet average standards. In this
Memorandum, the parties voluntarily consent to their mutual participation herein solely for the
South Coast Nonattainment Area and solely for the purposes set forth herein, and further agree
that the state has the authority to enter into this Memorandum. Under California law, ARB is

the state agency with the appropriate jurisdiction to participate in this Memorandum.

H. Unique Features of Railroads

1. Railroads operate national locomotive fleets that travel between states daily,
moving more than forty percent of the total intercity revenue ton-miles of freight in the United
States. The interconnected nature of the rail network and the ability of locomotives to travel
freely throughout the country allow for efficient deployment of locomotives to meet customer
needs. Segmentation of the national locomotive fleets into multiple geographic areas would be

very burdensome for the railroads because of the very high capital costs of the additional

ADOCNUM" -4-



locomotives needed to establish area-specific locomotive fleets, creation of inefficient
operations, and delay of time-sensitive customer shipments. A patchwork of different state and
local programs would be an inefficient, costly and time-consuming disruption of interstate
commerce. See EPA, Proposed National Locomotive Emission Standards, 62 Fed. Reg. 6366,
6368 (February 11, 1997).

2. Because of the expense of purchasing new locomotives and the resulting
economic necessity to keep them operating for as long as possible, railroads spend considerable
time and money to maintain their locomotives in equivalent to new condition for at least 30

years.

3. Railroads are an environmentally efficient way to move goods. See, for
example, the discussion at 62 Fed. Reg. 6368. Railroads continue to improve their efficiency

and reduce emissions per ton-mile of freight moved.

4. Price is usually the significant determinant in a shipper's choice of modes or
routes, with the result that railroad traffic levels and patterns are very sensitive to increases in
costs. Overly stringent regulation can severely impact railroad traffic and divert international

trade away from California ports.

l. Unique Features of Locomotives

1. Only two companies manufacture most of the locomotives used in the United
States. Only about 500 new locomotives are manufactured for use in the United States per
year. This means that railroads have a limited ability to purchase new locomotives in any
particular year. In addition, the price of locomotives is high (upwards of $2.5 million each in

1997) because the manufacturers' costs must be spread over such a small production level.

2. Locomotives continue in active service for 30 to 40 years. Given proper
maintenance, their NOy emissions rates do not significantly deteriorate over time. Most
locomotives are remanufactured periodically, allowing them to remain in equivalent to new

condition for their entire lives. In contrast to the usual 30-40 year fleet turnover rate as noted
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in Measure M14, the locomotive fleet average program for the South Coast Nonattainment
Area would, in effect, result in 100 percent scrappage/replacement with the lower-emitting

locomotives over 5 years from 2005-2009.

3. Technologies from other mobile sources that have been successfully applied to
reduce NOx emissions from locomotives include retarded injection timing, increased charge air
cooling and increased injection pressure. However, locomotive engines cannot readily use
several key cooling mechanisms (e.g., ram air and air-to-air aftercooling) that can be used on
other engines to reduce NOy emissions. Other potential NOy emission reduction techniques
also cannot be used on locomotives due to very high vibration levels, the need for all
locomotive components to withstand shock loading of up to five times the force of gravity,
locomotive size and weight restrictions, and air flow characteristics affecting locomotive

operations in tunnels.

J. Unique Features of the South Coast Nonattainment Area

1. The South Coast Nonattainment Area has, and under any conceivable future
circumstances will continue to have, unique air quality problems which require unique,
exceptional solutions. Despite the great strides made in California and the South Coast to clean
up the air by controlling emissions from virtually all sources of air pollution over the past
several decades, the South Coast area continues to have the worst ozone problem in the country
and is the only region classified as an extreme nonattainment area. From 1990 to 1992, the
average number of exceedance days in each year was 134.3. The South Coast's unique air
quality problems are the result of massive emissions generated within the region, exacerbated
by especially adverse meteorology and topography. "Southern California . . . violates the
[federal ozone] standard on almost one out of every three days--25 times more frequently than
the next most polluted urban areas.” EPA, Proposed Approval of the California SIP, 61
Fed.Reg. 10920, 10922 (March 18, 1996).

2. The movement of goods through the South Coast Nonattainment Area is
essential to the economic vitality of the area and of the nation, and the rail transportation

network in the South Coast Nonattainment Area is an essential part of the regional, national
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and global transportation systems. This network already provides substantial environmental
and economic benefits to the region. These benefits can increase over the long term. The
parties agree that the use of rail transportation for goods movement in the South Coast
Nonattainment Area is consistent with the goal of maintaining economic vitality in an

environmentally beneficial manner.
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1. GLOSSARY OF TERMS USED

"Adjustment™ means a downward adjustment to either a locomotive's EL; or a
Participating Railroad's FA due to quantifiable and verifiable emissions reduction measures
undertaken by a railroad that are not accounted for in the CL or FA. Adjustments shall be

made pursuant to paragraph 111.C.3 or paragraph 111.D.1, as applicable.

"CL" is a locomotive's certified NOx emission rate in g/bhp-hr, as determined pursuant
to 40 C.F.R. Part 92 for the line haul duty cycle.

"Correction™ means a downward mathematical change to a Participating Railroad's FA
for 2010 and later years, to reflect differences between the atmospheric conditions specified in
EPA's test procedure for establishing certified emission levels for locomotives pursuant to the
Final EPA National Locomotive Rule and the atmospheric conditions in the South Coast

Nonattainment Area, as specified in paragraph 111.D.2.

"EL;" is the NOy emission rate in g/bhp-hr for an individual locomotive, as calculated

and adjusted pursuant to subsection I11.C.

"Exclusive Use" or the phrase "exclusive use of locomotives with CLs at or below the
Fleet Average Target" means the use of locomotives with CLs at or below the Fleet Average
Target in the South Coast Nonattainment Area by a Participating Railroad during a year such
that either of the following is true: (1) 100% of the locomotives used have CLs at or below the
Fleet Average Target; or (2) no less than 99.9% of the Locomotive Days of Operation are

generated by locomotives with CLs at or below the Fleet Average Target.

"FA" means a Participating Railroad's fleet average NOy emission rate, in g/bhp-hr, for
locomotives operated in the South Coast Nonattainment Area, as calculated pursuant to

subsection I11.B.

"FAC" means fleet average emission credits, expressed in g/bhp-hr, calculated pursuant

to subsection IlI.F.
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"Final EPA National Locomotive Rule" means the final regulation promulgated by EPA
on April 16, 1998 (63 Fed. Reg. 18978) establishing emission standards for new locomotives
and new engines used in locomotives and appearing at Title 40, Code of Federal Regulations,
Part 92, commencing at § 92.1, and addressing preemption of state and local locomotive
emission standards at Title 40, Code of Federal Regulations, § 85.1603(c).

"Final FA" means a Participating Railroad's final fleet average NOyx emission rate, in
g/bhp-hr, for a calendar year, after application of any adjustments and any correction to FA,
and subtraction from the adjusted/corrected FA of any FAC or other emission reductions
available to the Participating Railroad in accordance with this Memorandum and needed to
reduce that Participating Railroad's adjusted/corrected FA. The Final FA is calculated as

specified in subsection I11.D.

"Fleet Average Target" means EPA's NOy emission standard for freight locomotives
manufactured in 2005 and later, for the line-haul duty cycle, or 5.5 g/bhp-hr, whichever is

greater.

"Locomotive Day of Operation™ means a calendar day, from midnight to midnight,

during any portion of which a locomotive is operated in the South Coast Nonattainment Area.

"Locomotive Fleet Average Emissions Program™ means the program established in the
South Coast Nonattainment Area by the Participating Railroads pursuant to this Memorandum

of Mutual Understandings and Agreements.

"Measure M14" means the control measure pertaining to locomotive emissions and
adopted by the ARB on November 15, 1994, as part of the 1994 California State
Implementation Plan required under the Federal Clean Air Act, and approved by EPA on
September 26, 1996 (62 Fed.Reg. 1149 (January 8, 1997)), and any amendments to the control
measure made to incorporate revised locomotive NO, emission reductions expected to occur in
the South Coast Nonattainment Area for the years 2005 through 2009.

ADOCNUM" -0O-



"Proposed EPA National Locomotive Rule" means the proposed regulation published in
the Federal Register on February 11, 1997 (62 Fed.Reg. 6366), identifying expected emission
standards for new locomotives and new engines used in locomotives, and further proposing

provisions to preempt state and local locomotive emission standards.

"South Coast Nonattainment Area" means the area of Los Angeles, Orange, Riverside,
and San Bernardino Counties designated in 40 C.F.R. 8 81.305 as of July 1, 1996 as a federal

"Extreme™ 0zone nonattainment area and described more specifically in Appendix A.
"ULEL" means ultra-low emitting locomotive. For the purposes of this Memorandum,
through 2011 a ULEL is a locomotive with an EL; equal to or less than 4.0 g/bhp-hr, and for

2012 through 2014 a ULEL is a locomotive with an EL; less than 3.0 g/bhp-hr.

"Year" means a calendar year beginning on January 1 and continuing until the

following December 31, except as otherwise specified herein.
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I1. PARTICIPATING RAILROADS' FLEET AVERAGE OBLIGATIONS IN THE
SOUTH COAST NONATTAINMENT AREA

A. Annual Obligation

1. In each calendar year beginning in 2010, each Participating Railroad's Final FA

shall not exceed the Fleet Average Target.

2. Beginning April 1, 2011, each Participating Railroad shall annually demonstrate
that it has satisfied paragraph I11.A.1 for the preceding year, by calculating its FA pursuant to
paragraph 111.B.1 or paragraph 111.B.3, and determining its Final FA pursuant to subsection
I11.D. As an alternative, a Participating Railroad may show that it has satisfied the definition of

Exclusive Use.

B. Calculation of FA

1. The formula for calculating a Participating Railroad's FA in a particular year
shall be:

i(ELi) (Mwhr;)
FA=1=1 1

> (Mwhr,)

where MWhr; = the total number of megawatt-hours an individual locomotive operated in the
South Coast Nonattainment Area in the applicable year, measured at the
generator, or, at the Participating Railroad's option, the number of
gallons of fuel consumed by the locomotive while it operated in the South
Coast Nonattainment Area.

n = the total number of locomotives the Participating Railroad operated in the

South Coast Nonattainment Area in the applicable year.

For the purposes of this calculation, n may include nominal locomotive(s) to represent
one or more alternative operating scenarios for a particular physical locomotive. Alternative

operating scenarios may include, but are not limited to, operation of a locomotive on more than
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one fuel where a different CL has been determined for the locomotive's operation on each fuel,
and circumstances where a physical locomotive operates for less than an entire calendar year
under a particular combination of quantifiable and verifiable emission reductions for which

adjustments may be made to the EL; or FA.

2. A Participating Railroad may use either megawatt-hours or gallons of fuel for
determining any individual locomotive's MWhr;, but the use of one or the other measurement
for all of a Participating Railroad's locomotives is encouraged. A Participating Railroad shall
be permitted to convert gallons of fuel to megawatt-hours, or vice-versa, pursuant to the

procedure in Appendix B or any other formula agreed to by the parties.

3. If, for a particular year, a Participating Railroad attempts to satisfy its fleet
average obligation through the exclusive use of locomotives with CLs at or below the Fleet
Average Target, but is unable to satisfy the definition of Exclusive Use, the Participating
Railroad may calculate its FA for that year by using the formula in paragraph 111.B.1 or by

using the following formula:

S'(EL) (Days,) (Factor,)
FA= =1

n

Z( Days;) (Factor;)

i=1

where Days; = the total number of Locomotive Days of Operation for an individual
locomotive in the South Coast Nonattainment Area in the applicable
year.
n = the total number of locomotives the Participating Railroad operated in

the South Coast Nonattainment Area in the applicable year.

Factor; = the locomotive horsepower weighting factor applicable to an
individual locomotive, as specified in the following table:

Locomotive Horsepower Factor

1999 or less 1
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2000 to 2999 2

3000 or more 5

C. Calculation of EL

1. EL; for a locomotive shall be the CL for that locomotive, unless the EL; is

adjusted pursuant to this subsection I11.C.

2. Prior to 2005, the parties shall mutually agree upon default CL's for locomotive
models with no CL for NOy.

3. A locomotive's EL; may be adjusted downward to account for quantifiable and
verifiable emissions reductions not included in the CL. Adjustments to the EL; may be made

pursuant to paragraphs 2 through 5 of Appendix D.

4. When quantifiable and verifiable emissions reductions for a particular
locomotive apply to only a portion of that locomotive's operations in the South Coast
Nonattainment Area in a given year, the locomotive shall be treated in the fleet average
calculation as two or more nominal locomotives, pursuant to paragraph 111.B.1. For each
nominal locomotive, a separate EL; shall be calculated, based upon the quantifiable and
verifiable emissions reductions that apply to that nominal locomotive. In calculating the FA,
the megawatt-hours operated or fuel usage for each nominal locomotive shall be the number of
megawatt-hours operated or gallons of fuel used under the operating conditions that apply to

that nominal locomotive.

D. Calculation of Final FA

1. In lieu of adjusting each locomotive's EL; downward under paragraph 111.C.3
due to applicable quantifiable and verifiable emissions reductions not accounted for in the CL,
a Participating Railroad may adjust FA for such reductions after FA has been calculated
pursuant to subsection I11.B, but only if the adjustment is mathematically equivalent to or less

than the cumulative adjustment that would have occurred by adjusting each locomotive's EL,;.
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2. If necessary to achieve the Fleet Average Target for 2010 and later, after
adjusting a Participating Railroad's FA pursuant to paragraph I11.D.1, if applicable, the
Participating Railroad's FA or adjusted FA may be corrected downward to account for

atmospheric conditions, as specified in paragraph 1 of Appendix D.

3. After making applicable adjustments and/or a correction pursuant to
paragraphs 111.D.1 and 111.D.2, a Participating Railroad's resultant FA shall be rounded to the
nearest 0.1 g/bhp-hr in accordance with Appendix C. If this adjusted/corrected FA still exceeds
the Fleet Average Target, the Participating Railroad may subtract from the adjusted/corrected
FA emission reductions to reduce the adjusted/corrected FA using either or both of the

following:

a. A Participating Railroad may in any year subtract from its
adjusted/corrected FA not more than 1.3 g/bhp-hr of FAC created prior to 2010. A
Participating Railroad also may in any year subtract from its adjusted/corrected FA not more
than 0.3 g/bhp-hr of emission reductions other than FAC generated under this Memorandum
(with those emission reductions converted to g/bhp-hr using Table E-1 in Appendix E),
provided that the 1.3 g/bhp-hr limit on the use of FAC created prior to 2010 shall be reduced by

the amount of any non-FAC emission reductions subtracted pursuant to this sentence.

b. A Participating Railroad may in any year subtract from its

adjusted/corrected FA any quantity of FAC created in 2010 or later.
4. The Participating Railroad's Final FA shall be the FA calculated pursuant to
subsection I11.B, as adjusted and, if necessary, corrected, and after subtraction pursuant to

paragraph 111.D.3 of any FAC or other emission reduction.

E. Data Collection and Calculations

1. No later than January 1, 2010, and for any year prior to 2010 for which a
Participating Railroad wishes to generate FAC (other than FAC created through the use of
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ULELSs), each Participating Railroad shall track megawatt-hour usage or fuel consumption
through the use of track-side transponders that read megawatt-hour or fuel data for all
locomotives as they enter and leave the South Coast Nonattainment Area. The transponders
shall be located at the South Coast Nonattainment Area borders or at a close distance past the
borders. A Participating Railroad and ARB may agree to alternative means of tracking
megawatt-hour usage or fuel consumption. If the Participating Railroad elects to achieve the
Fleet Average Target through the exclusive use of locomotives with CLs at or below the Fleet
Average Target, instead of tracking megawatt-hours or fuel consumption, that Participating
Railroad shall collect data to identify all locomotives used in the South Coast Nonattainment
Area for the applicable year for the purpose of demonstrating that the definition of "Exclusive
Use" is satisfied or, if necessary to calculate the Participating Railroad's FA using the formula
provided in paragraph 111.B.3 or to document the quantity of FAC created by the use of ULELS,
records specifying the number of Locomotive Days of Operation for each locomotive used in

the South Coast Nonattainment Area for the applicable year.

2. Calculation of FA shall be based on all data in a Participating Railroad's
possession. For FA calculations made using the formula specified in paragraph I11.B.1., if such
data represent less than 90 percent of a Participating Railroad's locomotives operating within
the South Coast Nonattainment Area, the Participating Railroad shall use estimated data for
enough missing locomotives so that the calculated FA for the year represents at least 90 percent
of the Participating Railroad's locomotives operated within the South Coast Nonattainment
Area. Estimation of the missing data shall be based on data for locomotives operated on

similar trains within the South Coast Nonattainment Area, as provided in Appendix F.

3. The rules in Appendix C shall apply to any rounding of calculations performed

in connection with this Memorandum.

F. Fleet Average Emission Credits

1. For the year 2010 and thereafter, a Participating Railroad may generate FAC in
any year in which its Final FA (if based on FA calculated using the formula specified in

paragraph I11.B.1) is below the Fleet Average Target. FAC created in 2010 and later, other
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than FAC created by the use of ULELS, shall be calculated as follows:

FAC = Fleet Average Target - Final FA

2. A Participating Railroad may generate FAC for emissions reductions in the 2005
- 2009 time period, as specified in this paragraph. To generate such credits, a Participating
Railroad must calculate its Final FA for the year for which emissions reductions are to be
credited, using the formula for FA specified in paragraph I11.B.1. FAC for the 2005 - 2009

time period shall be calculated as follows:

FAC = ((I-y) x 15.4 g/bhp-hr) - Final FA,

where y = a specified percentage reduction from 1990 baseline NOx emission levels (15.4
g/bhp-hr). For the purpose of calculating FAC pursuant to this paragraph, the percentage
reductions from baseline emission levels which constitute "y" shall be as follows: 27.8%
(2005), 32.9% (2006), 37.8% (2007), 41.8% (2008), and 47.8% (2009).

3. FAC shall be denominated in g/bhp-hr. FAC calculated pursuant to this
subsection I11.F shall be rounded to the nearest 0.1 g/bhp-hr. For purposes of generating FAC
pursuant to this subsection I11.F, the Final FA shall not include any correction for absolute

humidity and ambient temperature levels in the South Coast Nonattainment Area.

4, FAC shall not be discounted or expire.

5. Except as otherwise provided herein, a Participating Railroad may retain FAC
for its own future use and may engage in the purchase, sale, trade or other transfer of FAC with
the other Participating Railroad. A Participating Railroad may acquire and use FAC from
another Participating Railroad for any purpose for which FAC may be used under this
Memorandum, including the use of FAC to calculate a Participating Railroad's Final FA under

paragraph I11.D.3 or to provide mitigation as required under paragraph IV.C.4 and Appendix E.

6. A Participating Railroad may generate FAC from the use of ULELSs in any
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calendar year beginning on or after the effective date of this Memorandum, through

December 31, 2014. The opportunity to create FAC through the use of ULELS is provided as
an incentive for the introduction of ultra-low emitting locomotives into the South Coast
Nonattainment Area. Calculation of FAC created by a Participating Railroad's use of ULELS in
a particular calendar year is independent of the calculation of FAC pursuant to paragraphs

I11.F.1 and I11.F.2 and shall be performed as follows:

a. The Participating Railroad's weighted average ULEL emission rate ("w") for the

year shall be calculated by using the following formula:

Zk:( ELi) (Days;) (Factor;)
w= i=1

_Zk‘,( Days,) (Factor;)

i=1

where Days; = the total number of Locomotive Days of Operation for an individual
ULEL in the South Coast Nonattainment Area in the applicable
year;

k= the total number of ULELS the Participating Railroad operated in
the South Coast Nonattainment Area in the applicable year;

Factor; = the locomotive horsepower weighting factor applicable to an
individual ULEL, as specified in the following table:

Locomotive Horsepower Factor
1999 or less 1
2000 to 2999 2
3000 or more 5

b. The Participating Railroad's maximum possible FAC from the use of ULELSs
("m™) for the particular year shall be determined according to the following
formula:

m = Fleet Average Target - w
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C. The Participating Railroad's usage of ULELS in the South Coast Nonattainment
Area ("u") for the particular year shall be determined according to the following

formula:

u:Zk:(Daysi)4

where Days; = the total number of Locomotive Days of Operation for an individual
ULEL in the South Coast Nonattainment Area in the applicable
year;

k= the total number of ULELSs the Participating Railroad operated in
the South Coast Nonattainment Area in the applicable year.

d. The usage level ("'s") (in Locomotive Days of Operation) at which the
Participating Railroad would earn the maximum amount of FAC from the use of
ULELSs shall be calculated according to one of the following formulas, as

applicable:

I. When the weighted average ULEL emission rate ("w") for the year is

more than 3.0 g/bhp-hr and less than or equal to 4.0 g/bhp-hr,
s = 30000 w - 70500

ii. When the weighted average ULEL emission rate ("w") for the year is

equal to or less than 3.0 g/bhp-hr,
s = 2500 w + 12000

e. The Participating Railroad's FAC from the use of ULELS for the particular year

shall be determined according to the following formula, but shall not exceed m:
FAC=m ( 4 j5
S
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G. No Locomotive or Railroad Operating Limit

The purpose of this Memorandum is to reduce emissions from railroad operations in the
South Coast Nonattainment Area consistent with Measure M14 through implementation of a
locomotive fleet average emission standard; however, nothing herein constitutes, or shall be
interpreted to constitute, any restriction or limit on the operation or activity of locomotives or
railroads in the South Coast Nonattainment Area pursuant to their common carrier obligations

under the Interstate Commerce Act, or on total railroad emissions in that area.

H. Participation in South Coast Nonattainment Area Emission Credit Trading

Programs

Except as specified in this subsection, nothing herein shall impair the ability of a
Participating Railroad to participate in any emission banking or trading programs effective in
the South Coast Nonattainment Area, provided that "double crediting™ (use of the same credits
twice) shall not be permitted. Subject to the requirements of such emission banking and
trading programs, a Participating Railroad may use emission credits from such programs to
calculate its Final FA under subparagraph 111.D.3.a, or to mitigate excess emissions pursuant to

Appendix E, or may transfer FAC to other persons for use in such programs.

l. Contribution of Emission Reductions

The Participating Railroads have voluntarily undertaken the obligation to implement the
fleet average program established herein. During the term hereof, each Participating Railroad
hereby irrevocably contributes the resulting emission reductions (other than FAC created in
accordance herewith) to the State of California for the benefit of the citizens of the South Coast

Nonattainment Area.
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IV.  ADMINISTRATION OF THE FLEET AVERAGE PROGRAM FOR THE
SOUTH COAST NONATTAINMENT AREA

A. Recordkeeping

1. Beginning in 2010, and for any year prior to 2010 for which a Participating
Railroad wishes to generate FAC (other than FAC from the use of ULELS), each Participating
Railroad shall keep supporting documentation showing megawatt-hour usage or fuel
consumption, as appropriate, by locomotive. If the Participating Railroad elects to achieve the
Fleet Average Target through the exclusive use of locomotives with CLs at or below the Fleet
Average Target, the Participating Railroad shall instead keep records identifying all
locomotives used in the South Coast Nonattainment Area for the applicable year, and, if
necessary to demonstrate that the definition of "Exclusive Use" is satisfied or to calculate the
Participating Railroad's FA using the formula provided in paragraph 111.B.3, records specifying
the Locomotive Days of Operation for each locomotive used in the South Coast Nonattainment
Area for the applicable year. If a Participating Railroad elects to create FAC from the use of
ULELSs in any year, the Participating Railroad shall keep records identifying all ULELSs used in
the South Coast Nonattainment Area for the applicable year and the Locomotive Days of

Operation for each such ULEL.

2. Each Participating Railroad shall keep supporting documentation for all FAC
generated, used, retained, purchased or transferred, and for adjustments and any correction

made to the fleet average calculation.

3. Records required to be retained pursuant hereto shall be kept for two years
following the submittal of the report required by paragraph 1V.B.1 or IV.B.3 and, for records
pertaining to the generation of FAC, for two years after the FAC have been used. In any
situation in which records required to be retained pursuant hereto are pertinent to a
noncompliance determination or dispute resolution process proceeding in accordance with
subsection IV.C, such records shall be retained for one year following (i) issuance of the final

compliance determination or (ii) final resolution of the dispute, whichever is later.
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4, Notwithstanding the recordkeeping and reporting requirements herein, each
Participating Railroad retains all rights under law to protect confidential business information

and other information protected by law from disclosure.

B. Reporting

1. By April 1, 2011, and each April 1 thereafter, each Participating Railroad shall
report to ARB its Final FA for the previous calendar year. Should a Participating Railroad
elect to calculate its Final FA for any year in the 2005 -- 2009 period for the purpose of
generating FAC, it shall report the results of its calculation to ARB by December 31 of the
following year. Should a Participating Railroad elect to generate FAC by the use of ULELSs, it
shall report the results of its FAC calculation to ARB by December 31 of the following year
(for years 2002 through 2009) and by April 1 of the following year (for years 2010 through
2014). Reports made pursuant to this subsection 1VV.B shall include the information specified
in Appendix F. Upon request by a Participating Railroad, ARB may, for good cause, extend

the deadline for any report made pursuant to this subsection IV.B.

2. Upon reasonable request by ARB, a Participating Railroad shall provide the

requesting agency with additional data or information related to the calculation of its Final FA.

3. If for any year a Participating Railroad achieves the Fleet Average Target
through the exclusive use of locomotives with CLs at or below the Fleet Average Target, in lieu
of calculating and submitting its Final FA for that year pursuant to subsection 111.D and
paragraph IV.B.1, respectively, the Participating Railroad shall submit to ARB by April 1 of
the following year the list of locomotives used in the South Coast Nonattainment Area for the
applicable year, their identification number, year of manufacture or remanufacture, CL, and if
necessary to demonstrate that the definition of "Exclusive Use" is satisfied, the number of

Locomotive Days of Operation.

4. Each Participating Railroad must include in the report submitted pursuant to
paragraph IV.B.1 information regarding the source and quantity of any FAC or other emission

reduction used by the Participating Railroad to achieve the Fleet Average Target or otherwise
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comply with this Memorandum during the year for which the report is filed.

5. By September 30, 2002, the Participating Railroads and ARB will meet and
confer to determine what constitutes sufficient information to be submitted by the Participating
Railroads for the years 2002-2004 to explain the railroads' implementation plans and their
progress toward meeting the Fleet Average Target in 2010 and beyond. The Participating
Railroads will submit the agreed-upon information on April 1, 2003, 2004 and 2005 for each of
the preceding calendar years. For calendar years 2005-2009, the Participating Railroads will
submit to ARB the information submitted to EPA pursuant to a backstop commitment
regulation adopted as described in subsection I.E and the Statement of Principles. In
complying with this paragraph 1VV.B.5, the Participating Railroads shall not be subject to the

mitigation and liquidated damages provisions of paragraph 1V.C.4 or Appendix E.

6. All reports submitted by the Participating Railroads pursuant to paragraphs
IV.B.1, 3, and 4 shall include a certification by a management-level employee with sufficient
authority to act for the Participating Railroad pursuant to the terms hereof, that the report is
submitted on behalf of the Participating Railroad and that the information submitted is, to the
best of the railroad's knowledge and belief, true, accurate and complete, and is consistent with

Appendix F.

7. The purpose of Appendix F is to provide all information necessary for a
Participating Railroad to demonstrate compliance with the annual obligation set forth in
paragraph I11.A.1 by providing the information necessary to perform the calculations under
subsections I11.B, C, D, E and F, as applicable, and to provide the information required under

paragraphs IV.B.1, 3 and 4, as applicable.

C. Enforcement Procedure and Agreed Remedies

1. The ARB is designated as the agency responsible for enforcement of the
obligations undertaken by the Participating Railroads. The enforcement authorities specified

herein may only be exercised by ARB. Nothing herein shall be interpreted as granting any
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rights to the public or to any person not a party hereto.

2.

a.

Consultations.

A Participating Railroad may at any time initiate informal consultations with

ARB to identify and resolve concerns or other issues regarding compliance herewith.

b.

ARB may at any time initiate informal consultations with either or both of the

Participating Railroads to identify and resolve concerns or other issues regarding Participating

Railroad compliance herewith.

a.i.

ADOCNUM"

Completeness and Noncompliance Determinations

ARB shall review the report submitted each year by each Participating Railroad
pursuant to paragraph 1VV.B.1, 3 and 4, as applicable. If ARB has not received
such report from a Participating Railroad by April 1, ARB shall promptly notify
that Participating Railroad.

Within thirty days of receipt of a report submitted pursuant to paragraph 1V.B.1,
3 and 4, as applicable, ARB shall notify the Participating Railroad if it
determines that the report is incomplete when compared to the report elements
specified in Appendix F, and shall provide the Participating Railroad a written
notice of incompleteness identifying any deficiencies. Upon receipt of a notice
of incompleteness issued by ARB pursuant to this clause 1V.C.3.a.ii, a
Participating Railroad shall have an opportunity to meet and confer with ARB
regarding the completeness of the report with respect to the report elements
specified in Appendix F, within 30 days of the Participating Railroad's receipt of
ARB's notification. The Participating Railroad shall provide any information
needed to correct any incompleteness within 30 days after its receipt of the
notice of incompleteness and agreement between the Participating Railroad and
ARB specifying the information needed to correct any incompleteness. If the

Participating Railroad requires more than 30 days to respond, it may request,
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and ARB will not unreasonably deny, a further extension. If the Participating
Railroad and ARB, after consultation, do not reach agreement regarding the
completeness of the report or the need for additional information, each party
shall submit its position to the administrative appeals panel within 30 days of
the last day of consultation for resolution pursuant to the limited dispute

resolution process set forth in paragraph IV.C.5.

iii. ARB shall review the complete report and, if necessary, make a
preliminary determination that the Participating Railroad did not satisfy its fleet
average emissions obligation under subsection I11.A for the previous year or was
otherwise not in compliance with its obligations hereunder. ARB shall provide
the Participating Railroad with its written preliminary determination as
expeditiously as practicable but not later than 120 days after initial receipt of the
Participating Railroad's report submitted pursuant to paragraph 1V.B.1, 3 and 4,
as applicable, or 30 days after receipt of a complete report, whichever is later.
The time periods provided for ARB to make a preliminary compliance
determination may be extended by written agreement between ARB and the

Participating Railroad.

b. A Participating Railroad shall have 45 days to respond to ARB's preliminary
determination that the Participating Railroad is or was not in compliance herewith. The
Participating Railroad's response may contain such information and analysis as the
Participating Railroad believes appropriate to demonstrate its compliance with this

Memorandum of Mutual Understandings and Agreements.

C. If, after review and consideration of the Participating Railroad's response to a
preliminary determination, ARB confirms its preliminary determination that the Participating
Railroad is or was not in compliance herewith, within 30 days of its receipt of the Participating
Railroad's response ARB shall provide an opportunity for the Participating Railroad to meet

and confer with ARB in an effort to resolve the parties' differences.

d. If, after meeting with a Participating Railroad pursuant to subparagraph

ADOCNUMA? -24-



IV.C.3.c, ARB confirms its preliminary determination that the Participating Railroad is or was
not in compliance herewith, within 45 days after that meeting ARB shall provide to the

Participating Railroad a final written determination of noncompliance.

e. A preliminary or final determination of noncompliance shall specifically
identify the portion or portions hereof with which ARB contends the Participating Railroad is
or was not in compliance, and the reasons for the determination. Where ARB has determined
that the Participating Railroad did not achieve the Fleet Average Target for the year in
question, any preliminary or final determination of noncompliance shall state, with the greatest
precision possible based on data submitted by the Participating Railroad, ARB's calculation of

the difference between the Participating Railroad's Final FA and the Fleet Average Target.

f. The ARB and Participating Railroads shall use their respective best efforts to

expedite submission and review of the report under this paragraph 1V.C.3.

4. Mitigation and Liquidated Damages

a. The parties agree that any determination of damages resulting from a
Participating Railroad's failure to achieve the Fleet Average Target, or from any other breach of
this Memorandum would be speculative and uncertain. The parties therefore agree to
mitigation of excess emissions as measured in g/bhp-hr and the payment of reasonable

liquidated damages for any such noncompliance, as follows:

I. Where a Participating Railroad did not achieve the Fleet Average Target for a
calendar year and received ARB's preliminary determination of noncompliance
within the time period specified in subparagraph 1V.C.3.a, the Participating
Railroad shall mitigate excess emissions as measured in g/bhp-hr and pay

liquidated damages as specified in Appendix E.

ii. Where a Participating Railroad failed to collect data as provided in paragraph
I11.E, to keep records as provided in paragraph 1V.A.1, or to submit a timely

annual compliance report as provided in paragraph 1V.B.1, the Participating
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Railroad shall pay liquidated damages as specified in Appendix E.

iii. ARB may for good cause waive or reduce the amounts otherwise payable

pursuant to this paragraph IV.C.4.

b. If ARB determines that a Participating Railroad is in noncompliance with this
Memorandum because of disapproval of an adjustment, correction, or calculation methodology
used in an annual compliance report, the railroad shall not be subject to mitigation or liquidated
damages as a result of such noncompliance if the Participating Railroad relied in good faith
upon such adjustment, correction or calculation methodology. For purposes of this paragraph,
good faith includes reliance on an adjustment, correction or calculation methodology when the
adjustment, correction or methodology has been approved or accepted by ARB in accordance

with Appendix D.

C. As provided in Appendix D, a Participating Railroad may at any time submit to
ARB an adjustment, correction or calculation methodology to be used in determining
compliance with the annual fleet average obligation, or may present such an adjustment,

correction or calculation methodology in an annual compliance report.

5. Limited Dispute Resolution.

a. In the event of any disagreement regarding a determination of noncompliance,
the magnitude of noncompliance, the increment by which the Final FA exceeded the Fleet
Average Target for any year, or any other issue arising hereunder (except for an ARB
determination made pursuant to clause 1VV.C.4.a.iii), a Participating Railroad may appeal the
issue to an administrative appeals panel. The panel shall be comprised of one member selected
by ARB, one member selected by the Participating Railroad, and a third member selected by
the initial two members. The panel shall evaluate evidence provided by the parties, shall make
decisions by majority vote, and shall render its decision as expeditiously as practicable under
the circumstances. Decisions of the panel shall be binding on the parties unless judicial review

IS sought pursuant to subparagraph 1VV.C.5.b.
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b. Any party dissatisfied with the outcome of the administrative appeals process
established pursuant to subparagraph IVV.C.5.a may seek de novo review of the disagreement in

any court of competent jurisdiction located in California.

6. Any liquidated damages payable pursuant to this paragraph IVV.C.6 and
Appendix E shall be deposited in an escrow account established for this purpose. All fees for
the escrow account may be paid out of interest earned. All liquidated damages funds shall be
used for air quality-related projects, including clean technology projects, mutually agreeable to
ARB and the Participating Railroad that paid the liquidated damages. Any liquidated damages
not expended or allocated to a specific project within 36 months of payment shall revert to the
state Air Pollution Control Fund. The provisions of this Memorandum are for the benefit only
of the parties, and no third party may seek to enforce or benefit from this paragraph or any

other provisions of this Memorandum.

7. The measures expressly identified in this subsection 1V.C are the exclusive
remedy for any noncompliance herewith, except as otherwise agreed to in writing between
ARB and a Participating Railroad. The parties expressly agree that the Participating Railroads'
obligation to achieve the Fleet Average Target pursuant to this Memorandum cannot be
enforced by an order for specific performance or similar injunction intended to compel
establishment of a fleet average program consistent with this Memorandum. The parties
specifically disavow any desire or intention to create any third party beneficiary under this
Memorandum, and specifically declare that no person or entity, except the parties hereto, shall

have any remedy or right of enforcement hereof.

8. In the event that a Participating Railroad fails in whole or in part to fulfill its
obligations to mitigate pursuant to paragraph 1V.C.4, ARB may file suit and seek any and all
remedies available under state law for damages for failure to provide the unmitigated quantity

of regional emissions reductions (plus 10 percent of such unmitigated quantity).
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D. Effective Date and Term

1. Effective Date.

a. This Memorandum shall take effect on January 1, 2002, unless:

I. ARB or EPA has not approved an amendment to Measure M14 to
incorporate revised projections of the locomotive NOx emission
reductions expected to occur in the South Coast Nonattainment
Area from 2005 through 2009 no greater than those set out in
paragraph I11.F.2; or

ii. A court has entered a final, unappealable order invalidating or
remanding the Tier I1 NOy emissions standard or the preemption

provisions in the Final EPA National Locomotive Rule; or

ii. Any litigation challenging the Tier 11 NO, emissions standard or
the preemption provisions of the Final EPA National Locomotive
Rule has not yet been resolved and a final, unappealable order

entered.

2. The term of this Memorandum commences on the Effective Date and expires on
January 1, 2030, unless earlier terminated pursuant to subsection IV.F or by mutual written

agreement of the parties, or unless extended by mutual written agreement of the parties.

E. Modifications

1. The terms hereof may be modified at any time, and from time to time, by mutual

written agreement between the parties.

2. All parties hereto agree to meet to discuss and negotiate any revisions hereof

which, in the judgment of any party, are needed to address significant changes in circumstances
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or to assure that this Memorandum continues to accomplish the objectives of the parties.

3. No amendment hereto shall be binding on the parties unless in writing and
signed by authorized representatives of all parties, except as otherwise expressly provided

herein.

F. Termination

1. ARB may terminate this Memorandum by providing written notice to the

Participating Railroads in the event that:

a. ARB determines, after conclusion of the dispute resolution process provided in
subsection IV.C, that the Participating Railroads have materially breached their obligation to
achieve the Fleet Average Target by 1.0 g/bhp-hr or more in three or more consecutive years;
provided, however, that ARB may make such determination regarding the third year of
noncompliance upon issuance of a final written determination of noncompliance under
subparagraph 1V.C.3.d. Notwithstanding ARB's exercise of its termination right under the
preceding sentence, the Participating Railroad may elect to exercise its rights to use the limited
dispute resolution process under paragraph 1V.C.5 for the purpose of resolving any matter

identified in subparagraph IV.C.5.a.

b. The Participating Railroads do not comply with the annual obligation set out in
paragraph I11.A.1 as the result in part or in whole of one or more events of force majeure

continuing 36 months or more.

2. The Participating Railroads may terminate this Memorandum by providing

written notice to ARB in the event that:

a. The State of California or any political subdivision thereof takes any action to
establish (i) locomotive emission standards; (ii) any mandatory locomotive fleet average
emissions standard; or (iii) any requirement applicable to locomotives or locomotive engines

and within the scope of the preemption established in the Final EPA National Locomotive
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Rule; or

b. EPA or any agency of the United States government takes any action to
establish or approve any mandatory locomotive fleet average emissions standard or revises the

preemption provisions of the Final EPA National Locomotive Rule; or

C. The California Legislature or U.S. Congress take or require any action which if
taken administratively by EPA or ARB would allow the Participating Railroads to terminate

this Memorandum pursuant to this paragraph IV.F.2; or

d. The effective date for the Tier 11 NOy emission standard is later than January 1,
2005; or
e. Their noncompliance is the result in part or in whole of one or more events of

force majeure continuing 36 months or more.

3. Prior to giving notice of termination pursuant to this subsection I1V.F, a party
shall provide the other parties with at least 30 days notice of intent to terminate, and, upon
request of the other parties, shall meet to discuss the issues giving rise to the proposed

termination.

4. Except as noted below, in the event any party gives notice of termination of this
Memorandum, the obligation of the Participating Railroads to achieve the Fleet Average Target
shall terminate on December 31 of the year prior to the year in which the notice of termination
was given. If the ARB gives notice of termination under subparagraph 1V.F.1.a, the obligation
of the Participating Railroads to achieve the Fleet Average Target shall terminate on April 1 of
the year in which the notice of termination was given and any railroad obligations (including
any obligations to mitigate and pay liquidated damages) hereunder shall be prorated as of such

date.

5. As an alternative to termination, the parties may agree to suspend the

Participating Railroads' continuing obligation under this Memorandum for a time certain,
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which may be extended from time-to-time by agreement of the parties.

6. In the event this Memorandum is terminated by any party, any outstanding
noncompliance issues, whether asserted or unasserted at the time of termination, shall continue
to be resolved pursuant to the procedures specified in subsection IV.C and Appendix E. A
Participating Railroad's obligation, if any, to mitigate excess g/bhp-hr and pay liquidated
damages arising from any noncompliance for any year ending before termination of the
Memorandum, asserted by the ARB prior to termination, shall survive termination, as shall any
defenses the Participating Railroad may have. The ARB shall allege any previously unasserted

claims of noncompliance within one year from the date of termination.

G. Force Majeure

Parties shall not be responsible for failure to perform the terms hereof where
nonperformance is based upon events or circumstances that are beyond the reasonable control
of the nonperforming party, and the events or circumstances affect a Participating Railroad's
ability to comply with the terms hereof. Events of force majeure are not limited to Acts of
God, may occur on any part of the system of a Participating Railroad, and include, but are not
limited to, flood, earthquake, storm, fire and other natural catastrophes, epidemic, war (whether
declared or undeclared), riot, civic disturbance or disobedience, strikes, labor disputes,
sabotage of facilities, any order or injunction made by a court or public agency,
accommodations to the government made in connection with a state of emergency, whether or
not formally declared, or the inability of a Participating Railroad to obtain or operate sufficient
locomotives to make any of the compliance demonstrations specified in paragraph 111.A.2
(including but not limited to the availability in each of the years 2005 to 2009 of sufficient
quantities of locomotives with CLs at or below the Fleet Average Target to enable the
Participating Railroads to meet their obligations under this Memorandum), and include the
secondary effects of any such event. This paragraph is to be construed in recognition of the
understanding that the Participating Railroads are end users, not manufacturers, of locomotives.

Upon becoming aware that an occurrence constitutes an event of force majeure, the
Participating Railroad must promptly notify ARB and must use its best efforts to resume

performance as quickly as possible, and may suspend performance only for such period of time
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and to the extent necessary as a result of the event or circumstances that constitutes a force

majeure.

H. Notices

All notices and other communications to be given hereunder shall be in writing and
shall be deemed to have been duly given if delivered personally, delivered by U.S. Mail or a
recognized overnight commercial carrier, or telecopied with receipt acknowledged, to the party
at the address set forth below or such other address as such party shall have designated by 10
days prior written notice to the other parties. Each party's designated contact person shall be a
management-level employee, with sufficient authority to act for the party pursuant to the terms

hereof.

If to ARB:

California Air Resources Board
2020 L Street

Sacramento, California 95814
Attention: Executive Officer
Telephone:  (916) 445-4383

If to The Burlington Northern and Santa Fe Railway Company:

The Burlington Northern and Santa Fe Railway Company
2650 Lou Menk Drive
Ft. Worth, TX 76131
Attention: Matthew K. Rose

Sr. Vice President and Chief Operating Officer
Telephone:  (817) 352-6100

If to Union Pacific Railroad Company:

Union Pacific Railroad Company

1416 Dodge Street

Omaha, NE 68179

Attention: Chief Mechanical Officer - Locomotive
Telephone:  (402) 271-4739
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l. Entire Understanding/References.

This Memorandum, the Appendices hereto, and the Statement of Principles constitute
all understandings and agreements among the parties with respect to the Locomotive Fleet
Average Emissions Program, and supersede all prior oral or written agreements, commitments
or understandings with respect thereto. The appendices hereto are made part of this
Memorandum. "Herein," "hereto," and like terms refer to this Memorandum and all
Appendices attached to it. Headings are for convenience only and shall not be deemed a part

hereof.

J. Choice of Law

This Memorandum shall be interpreted according to the laws of the United States and

internal laws of the State of California.

K. Counterparts

This Memorandum may be executed in any number of counterparts, each of which shall

be considered an original, but all of which together constitute one and the same instrument.

L. Assignment

This Memorandum and the rights, duties and obligations under it may not be assigned
by any party without the prior written consent of the other parties, except that a Participating
Railroad shall not need the consent of any other Participating Railroad to make any assignment.
Any assignment or delegation of rights, duties or obligations hereunder made without the prior
written consent contemplated by this subsection shall be void and of no effect. This
Memorandum shall be binding upon, and inure to the benefit of, the successors and approved

assigns of the parties.
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M. Severability

Wherever possible, each provision of this Memorandum shall be interpreted in such
manner as to be effective and valid under applicable law. If any provision hereof shall be
prohibited by or invalid under applicable law, such provision shall be ineffective to the extent
to such prohibition or invalidity, without invalidating the remainder of such provision or the
remaining provisions hereof. Notwithstanding the previous sentence, if any party determines,
in its sole discretion, that in the absence of the invalidated provision or provisions this
Memorandum no longer properly serves the purposes for which it was prepared, within 75 days
of the entry of a final non-appealable order invalidating one or more provisions hereof such

party may terminate this Memorandum upon 12 months advance notice.

N. Time

In interpreting this Memorandum, time is of the essence, "days" means calendar days

and "months" means calendar months.

* k* *k k%
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IN WITNESS WHEREOF, the parties have executed this Memorandum as of
July 2, 1998.

CALIFORNIA AIR RESOURCES BOARD, UNION PACIFIC RAILROAD
an agency of the State of COMPANY,

California a Utah Corporation

Signature Signature

Name (printed) Name (printed)

Position Position

Date Date

THE BURLINGTON NORTHERN AND SANTA
FE RAILWAY COMPANY,
a Delaware Corporation

Signature

Name (printed)

Position

Date
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EXECUTION COPY

ARB/Railroad Statewide Agreement
Particulate Emissions Reduction Program at California Rail Yards

June 2005

A. Parties

The BNSF Railway Company (“BNSF”) and Union Pacific Railroad Company (“UPRR”)
(collectively, the “Participating Railroads”) and the California Air Resources Board (“ARB”)
(collectively, “the parties” or, individually, a “party”).

B. Background

1. The factual background, regulatory setting, administrative history and current rail
yard issues are complex and important. Key background information is included in Attachment
C, which is incorporated into this Agreement in its entirety.

2. The parties understand and acknowledge that the joint understandings and future
voluntary actions described in this Agreement will contribute to efforts in California to improve
the environment and economy of California. The parties acknowledge the important relationship
of this Agreement to California’s broader statewide efforts on goods movement. This
Agreement has been developed based on the key principles of California’s goods movement
efforts: (a) that the state’s economy and quality of life depend upon the efficient and safe
delivery of goods to and from our ports, rail yards, and borders, and, at the same time, (b) the
environmental impacts associated with California’s goods movement must be managed to ensure
the protection of public health.

3. ARB and the Participating Railroads are committed to working together to ensure
that this Agreement achieves its objectives. In entering this Agreement, the parties recognize
that rail yards operated by the Participating Railroads are located throughout the state and that
emissions from rail yards are a matter of state concern. Certain measures to reduce these
emissions can be best addressed on a statewide rather than local level.

4. The parties also recognize that the Participating Railroads are federally regulated
and that aspects of state and local authority to regulate railroads are preempted. The parties
believe that a consistent and uniform statewide approach to addressing emissions at rail yards is
necessary and will provide the greatest and most immediate health and welfare benefits to the
people of California. Nothing in this Agreement is intended to affect the scope of existing
preemption or ARB’s regulatory authority.

5. The parties agree that this Agreement takes another step in the near and mid-term
efforts to improve the environment for the citizens of California, and that ARB and the
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Participating Railroads will continue to collaborate in order to address the environmental impacts
of railroads in California.

C. Program Elements

These Program Elements apply to the California rail yards identified herein and will take
effect as of June 30, 2005 (the “Effective Date”). For purposes of this Agreement, “feasible” and
“feasibly” refer to measures and devices that can be implemented by the Participating Railroads,
giving appropriate consideration to costs and to impacts on rail yard operations.

1. Locomotive I1dling-Reduction Program.

The goal of this Program Element is to effectively eliminate non-essential locomotive idling, both
inside and outside of rail yards. It is anticipated that the locomotive idling-reduction program
will expedite the installation of locomotive idling reduction devices and implement highly-
effective locomotive operational idling reduction procedures in California.

(@) Automatic Idling-Reduction Devices Shall Be Installed on Intrastate
Locomotives Expeditiously.! The Participating Railroads shall install automatic idling-reduction
devices on all intrastate locomotives based in California that are not already so equipped as of
the Effective Date in accordance with the following schedule:

Date Cumulative Percent of Unequipped Intrastate
Locomotives To Be Equipped by Date
June 30, 2006 35%
June 30, 2007 70%
June 30, 2008 >99%

! All new locomotives purchased by the railroads that are used in interstate service come from the manufacturer
already equipped with automatic shutdown devices. “Intrastate locomotives” have the same meaning as in 13
Cal. Code Regs. § 2299(b)(5) and 17 Cal. Code Regs. § 93117(b)(5). Note: These regulations have been adopted
by the California Air Resources Board, and submitted to the California Office of Administrative Law (“OAL”)
for approval. OAL has until July 5, 2005 to make a determination.
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(b) Performance Standards for I.ocomotives Equipped with Automatic Idling-
Reduction Devices. The automatic idling-reduction devices shall limit locomotive idling to no
more than 15 consecutive minutes. If the engine characteristics of a particular locomotive model
will not allow a 15 minute shut-down cycle without risking excessive component failures, the
automatic idling-reduction devices required pursuant to subsection (a) shall reduce locomotive
idling by the maximum amount that is feasible.

(c) Inventory of Intrastate Locomotive Fleet. Within 60 days after the
Effective Date, the Participating Railroads will provide information on their intrastate
locomotive fleet based in California, including locomotive manufacturer, model number,
certification level, locomotive number, the availability of automatic idling-reduction devices for
each locomotive make and model, and the idling reduction limits these devices can feasibly
achieve. The Participating Railroads will also provide information regarding intrastate
locomotives based in California already equipped with automatic idling-reduction devices. This
information shall include locomotive number, manufacturer, and model of the automatic idling-
reduction device installed, the idling reduction limits that the device can feasibly achieve, date of
installation, and any other information the railroad or ARB may deem necessary. Every April
thereafter, the Participating Railroads agree to submit the same information for each intrastate
locomotive equipped with an automatic idling-reduction device under subsection (a) during the
previous 12 months. As part of its annual report to ARB, the Participating Railroads will also
report the number of locomotives and overall percentage of locomotives owned by them
nationwide that foreseeably may operate in California and that have been equipped with
automatic idling-reduction devices during the previous 12 months.

(d) Performance Standards for Locomotives Not Equipped with Idling-
Reduction Devices. Notwithstanding the Participating Railroads’ obligation to install automatic
idling-reduction devices on at least 99 percent of their intrastate locomotives by June 30, 2008,
the Participating Railroads agree to exert their best efforts to limit the non-essential idling of
locomotives not equipped with automatic idling-reduction devices. In no event shall a
locomotive be engaged in non-essential idling for more than 60 consecutive minutes. The
Participating Railroads shall limit non-essential idling of locomotives installed with automatic
idling reduction devices to the limits specified in subsection (b).

(e) Exceptions to Idling Limits. Subsections (b) and (d) shall not apply when
it is essential that a locomotive be idling. It shall be considered essential for a locomotive to idle
to ensure an adequate supply of air for air brakes or for some other safety purpose, to prevent the
freezing of engine coolant, to ensure that locomotive cab temperatures in an occupied cab remain
within federally required guidelines, and to engage in necessary maintenance activities. The
parties agree that necessary maintenance includes, but may not be limited to, fueling, testing,
tuning, servicing, and repairing. Within 60 days after the Effective Date, the Participating
Railroads may submit to ARB for consideration a more exhaustive listing of necessary
maintenance activities that require extended idling, which shall be used in enforcement of this
Program Element. An unoccupied locomotive shall include either an individual locomotive with
no personnel on-board, or the trailing locomotives in a consist where only the lead locomotive

(V)
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has personnel on-board. It shall be considered essential for an unoccupied locomotive not
equipped with an automatic idling-reduction device to idle when the anticipated idling period
will be less than 60 minutes. The Participating Railroads shall make efforts to notify train crews
of anticipated wait times for such events such as train meets, track repair, emergency activities,
etc. which could result in idling events greater than 60 minutes.

® Participating Railroads’ Idling Reduction Training Programs. Within 90
days after the Effective Date, the Participating Railroads and ARB agree to establish procedures,
training and any other appropriate educational programs necessary to implement and execute the
provisions of this section. ARB will provide the necessary training for ARB inspectors and, if a
district desires to participate in this Program Element, for inspectors from local districts. The
Participating Railroads will provide the necessary training for locomotive operators, local rail
yard and regional dispatchers, and any other appropriate rail yard employees. Such training shall
include instruction that appropriate rail yard employees shall shut down locomotives not
equipped with idling-reduction devices if they become aware that nonessential idling will exceed
60 minutes. The Participating Railroads and ARB shall undertake efforts to assure compliance
with the provisions of this section, including maintaining records of training. The Participating
Railroads and ARB shall make every reasonable effort to minimize the amount of time to
complete this training. Information on the establishment, implementation (including training
schedules), and compliance with the training components of this subsection, and any other
information the railroad or ARB may deem necessary, shall be provided to the designated ARB
representative within 120 days of the Effective Date of this Agreement, and every April
thereafter.

(2) Participating Railroads’ Rail Yard Idling Reduction Program
Coordinators. This subsection applies to the rail yards listed in Attachment A (the “Designated
Yards™), plus the rail yards listed in Attachment B (the “Covered Yards™). To implement the
standards established by this section, the Participating Railroads will establish a single point of
contact (a Program Coordinator) for all Covered Yards who will be responsible for maintaining
and providing records required to demonstrate compliance with this section. The name and
contact information for the program coordinator for each Covered Yard shall be provided to
ARB within 30 days after the Effective Date.

(h)  Idling Reduction Program Community Reporting Process. Within 60 days
after the effective date and in conjunction with ARB and local residents, the respective
Participating Railroad shall establish a process at each Covered Yard in the state for informing
members of the community regarding how they can report excessively idling locomotives and
notifying them of what actions have been taken by the railroad in addressing any identified
problems.

@) ARB Locomotive Idling-Reduction Enforcement Program. A detailed
enforcement protocol to determine the specific procedures for enforcing this Program Element
will be developed by ARB no later than December 31, 2005, and updated as necessary, to ensure
that each ARB or participating air district staff who is enforcing the provisions of this Program
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Element is knowledgeable of the provisions, intent and protocols governing this section. Each
notice of violation (NOV) issued for this Program Element shall include a detailed description of
the alleged violation, including time, identification and location of the locomotive; all facts
relating to subsection (b) (in the case of locomotives equipped with automatic idling-reduction
devices); and all facts relating to subsection (d) (in the case of locomotives not equipped with
automatic idling-reduction devices). If possible, every NOV shall include the Program
Coordinator’s acknowledgment of receipt of the railroad’s copy of the notice by fax or
otherwise. Copies of notices for violation of this Program Element will be provided to the
Program Coordinator (or designee) upon completion or as soon as practical if the contact is not
available. For an NOV issued by an air district, the district shall, within 48 hours, mail, fax or
electronically transmit a copy of the NOV to the designated ARB representative. ARB shall
have sole authority to assess or modify a penalty, to waive any penalty or to determine that no
violation has occurred under this Program Element. In the event of a dispute between ARB and
the Participating Railroad concerning a penalty, either party may activate the appeal procedures
set forth in subsection (a)(iii) of Program Element 10.

2. Early Introduction of Lower Sulfur Diesel in Locomotives.

The goal of this Program Element is to achieve emission benefits from the use of cleaner, lower
sulfur on-highway diesel fuel in locomotives earlier than is required under existing federal and
California regulations.

(a) Supply of Lower Sulfur On-Highway Diesel Fuel to Locomotives within
California. The Participating Railroads agree to maximize the use of lower sulfur on-highway
diesel fuel in locomotives operating in California, and agree to ensure that, after December 31,
2006, at least 80 percent of the fuel supplied to locomotives fueled in California meets the
specifications for either California diesel fuel (CARB diesel) or U.S. EPA on-highway diesel
fuel.

(b)  Nothing in this Program Element 2 is intended to supersede title 13,
California Code of Regulations (“CCR”), section 2299, or title 17, CCR, section 931172

3. Visible Emission Reduction and Repair Program.

The goal of this Program Element is to ensure that the incidence of locomotives with excessive
visible emissions is very low, so that the compliance rate of the Participating Railroads’
intrastate and interstate locomotive fleets operating within California is at least 99 percent. This
Program Element will also ensure that a locomotive with excessive visible emissions is repaired
expeditiously.

2 These regulations have been adopted by the California Air Resources Board, and submitted to the California
Office of Administrative Law (“OAL”) for approval. OAL has until July 5, 2005 to make a determination.
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(@ Fleet Average Performance Standard for Visible Emissions. Within 60
days after the Effective Date, the Participating Railroads shall establish and provide ARB with a
detailed statewide visual emission reduction and repair program. This program shall be designed
to ensure that the visible emissions compliance rate for each of the Participating Railroads is at
least 99 percent of the Participating Railroads’ intrastate and interstate locomotive fleets that
operate within California, and that locomotives with excessive visible emissions are repaired in a
timely manner.

(b) Statewide Visual Emission Reduction and Repair Program Components.
The statewide visual emission reduction and repair program established by the Participating
Railroads pursuant to subsection (a) shall include all of the following components, at a
minimum:

(1) An annual inspection of each locomotive that operates in
California either through the use of an opacity meter or a certified Visible
Emissions Evaluator.

(1) A process whereby any locomotive observed by any
qualified railroad employee as having excessive visible emissions is expeditiously
sent either for testing through the use of an opacity meter or a certified Visible
Emissions Evaluator or to a repair facility pursuant to subsection (vii).

(iii)  The annual number of visible emission locomotive
inspections in the yards and in the field that each railroad commits to conduct in
order to develop a base case for determining compliance with the applicable
standard(s).

(iv)  Provisions that the inspectors conducting inspections for
the Participating Railroads under this subsection will maintain qualifications as
“Visible Emissions Evaluators.”

v) Provisions that identify and screen locomotives exceeding a
steady state opacity measurement of 20 percent and to repair locomotives that
exceed the currently applicable visible emissions standards. “Steady state”
excludes start-up, shut-down and transitional states.

(vi)  The currently applicable visible emissions standard.

(vil))  Provisions for routing locomotives operating in California
with excessive visible emissions to the nearest Participating Railroad’s repair
facility within 96 hours. If travel along its scheduled route will take a locomotive
with excessive visible emissions out of the state, it is the intent of the
Participating Railroads to repair the locomotive expeditiously, and commit that in
no event shall the locomotive reenter California without appropriate testing and
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repairs having been made. Units that have been identified as having excessive
visible emissions may be returned to service after demonstrating compliance with
appropriate locomotive certification standards. Locomotive emissions occurring
during test and repair operations shall not be considered subject to the opacity or
emissions standards.

(viii) Provisions for training key employees’ and reporting
locomotives with excessive visible emissions, as prescribed in subsection (f) of
this Program Element.

(ix)  Provisions to promptly meet and confer on any
disagreements between the Participating Railroad and ARB relating to the
Program.

(c) Visible Emission Inspection and Repair Program Recordkeeping
Requirements. As part of its visual emission reduction and repair program, each Participating
Railroad shall record the locomotive manufacturer, model number, certification standard, unit
number, test(s) performed, date, time and location of test(s), inspection or excessive visible
emissions and the results of such tests. For each locomotive (including those locomotives that
were repaired out of state) identified as having excessive visible emissions, the Participating
Railroads shall also record which additional test(s), if any, were performed, where the defect(s)
was corrected, what defect(s) was repaired, and when the unit was returned to service. These
records will be retained for a period of no less than two years.

(d Report on the Number of Visible Emissions Inspections. Within 90 days
after the Effective Date, and every April thereafter, the Participating Railroads shall provide to
the designated representative of ARB the total number of visible emissions inspections
conducted by the railroad and the results of those inspections, and other information the railroad
or ARB may deem reasonably necessary.

(e) Failure to Meet Compliance Standard. If, in any calendar year, a
Participating Railroad’s visible emissions compliance rate is less than the 99 percent
performance standard specified in subsection (a), the affected Participating Railroad and ARB
will meet and confer to agree on additional measures necessary to return the locomotive fleet to
the performance standard.

® Training Requirements for Key Employees for Each Covered Yard.
Within 90 days after the Effective Date, the Participating Railroads agree to develop and
implement a training program for key employees for each Covered Yard in the State.
Additionally, the Participating Railroads agree to have personnel who are certified as “Visible
Emissions Evaluators” present at or near the Designated Rail Yards where locomotives are

* Examples include managers, supervisors and dispatchers.
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maintained. Key elements of the training program include opacity inspection training to identify
excessively smoking locomotives and development of company procedures explaining how an
employee will report locomotive units exceeding opacity limits. The Participating Railroads
shall make every reasonable effort to complete this training expeditiously.

(g)  Report on Training Information. Information on the establishment,
implementation (including training schedules), and compliance with the training components of
this subsection shall be provided within 120 days after the Effective Date of this Agreement, and
every April thereafter.

(h) Annual Review of Visible Emission Inspection and Repair Program. At
least once each year, representatives of each Participating Railroad shall meet with the
designated representative of ARB to review trends and issues in the locomotive visible emission
inspection and repair program under this Program Element and to consider possible adjustments
to the program.

() Participating Railroads’ Visible Emission Inspection and Repair Program

Coordinators. Within 30 days after the Effective Date, the Participating Railroads will establish
a single point of contact (a “Program Coordinator™) for each Covered Yard in the State with
assigned employees who will be responsible for maintaining and providing records required
demonstrating compliance with this section, including tracking units that have been reported as
deviating and making certain that reported locomotives are corrected. The Program Coordinator
may be an employee or a contractor. The Participating Railroads shall promptly forward the
name and contact information of the selected program coordinators to the designated ARB staff.

)] Community Reporting Process. Within 60 days after the Effective Date
and in conjunction with ARB, the local district and local residents, the respective Participating
Railroad shall establish a process at each Covered Yard for informing members of the
community on how they can report locomotives which they believe have excessive visible
emissions and notifying them of what actions have been taken by the railroad in addressing any
identified problems.

4. Early Review of Impacts of Air Emissions from Designated Yards.

Feasible measures that can be implemented to reduce the impact of air emissions from rail yards
should be pursued expeditiously. The goal of this Program Element is to expedite the
implementation of actions that are feasible in the Designated Yards.

(a) Early Review of Existing Impacts of Air Emissions from Rail Yards.
Within 120 days after the Effective Date, each Participating Railroad will review the air
emissions from each of the Designated Yards identified on Attachment A to determine if feasible
changes could lessen the impacts of locomotive and associated rail yard equipment emissions in
adjacent residential neighborhoods while maintaining the Participating Railroad’s ability to
operate the yard efficiently. As part of this review, the Participating Railroads shall meet with
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members of the community and local air districts to discuss the concerns of the community and
ways to address their concerns.

(b)  Early Evaluation of Feasible Mitigation Measures at Rail Yards. Within
180 days after the Effective Date of this Agreement, the Participating Railroads shall provide
ARB with a progress report on how the Participating Railroads plan to implement feasible
mitigation measures in the Designated Yards. Measures which should be considered include, but
are not limited to, providing a greater buffer between emission sources and the community, local
modifications to the Participating Railroads’ system-wide idling requirements for anticipated low
temperatures, and efficiency measures that reduce emissions. ARB and the Participating
Railroads shall meet and confer as appropriate to expeditiously finalize the draft Plan.

(c) Meeting on the Health Risk Assessment Data. Within 60 days after
finalization of a health risk assessment developed under Program Element 5 below, ARB, the air
district, community member representatives and the Participating Railroads will meet to discuss
the findings of the health risk assessment and to discuss the concerns of the community. The
plan developed under subsection (b) shall be updated to include any additional feasible measures
identified in the Designated Yards.

(d) Annual Updates on the Implementation of Mitigation Measures at Rail
Yards. At least once each year, the Participating Railroads will meet and confer with the
appropriate ARB, air district, and community member representatives with a progress report,
which will include any new alternative practices or other feasible actions that have been
implemented in the Designated Yards (including measures implemented under other provisions
of this Agreement). ARB and the Participating Railroads shall also meet and confer to update
the plan developed under subsection (b) to include any additional feasible measures identified in
the Designated Yards.

5. Assessment of Toxic Air Contaminants from Designated California Rail
Yards.

ARB, the local air districts and the Participating Railroads have worked collaboratively to start
developing uniform statewide criteria and guidelines for the evaluation of toxic air contaminants
from rail yards in California. Many factors may influence the risks from toxic air contaminants
at a particular rail yard, including population density, rail yard activity, rail yard diesel engine
population and meteorology, all of which make the extrapolation of findings from one rail yard
to another difficult. The goal of this Program Element is to conduct evaluations at all
Designated Yards expeditiously in order to identify the risk from toxic air contaminants that
these rail yards represent in relation to risks represented by other sources in the affected
communities.

(a) ARB Criteria and Guidelines. ARB will continue to develop criteria and
guidelines for the identification, monitoring, modeling and evaluation of toxic air contaminants
from Designated Rail Yards throughout California. ARB will continue to work collaboratively
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with affected local air districts, cities, counties and the Participating Railroads to develop
consistent, comprehensive and accurate criteria and guidelines for use in evaluating toxic air
contaminants from Designated Yards and other sources in the affected communities statewide.

(b) Collection of Data for Overall Health Risk Assessment. Within 90 days
after the Effective Date, the Participating Railroads shall submit a proposed study plan which
provides an outline and timeline of components and data that will be provided to ARB in order
that a health risk assessment may be completed for each Designated Yard. The timeline set forth
in the proposed study plan will provide for a staggered start of the health risk assessments to
better manage the associated financial and administrative burdens. Based on the study plan
submitted by the Participating Railroads and approved by ARB, the railroads or their contractors
will assemble the required information regarding Designated Yards at their reasonable expense
for half of the Designated Yards within 18 months of the approval of the study plan, and for all
of the Designated Yards within 30 months of the approval of the study plan, as set forth in
Attachment A. At a minimum, for each Designated Yard, this information shall include rail yard
specific activity data, an emission inventory of any resident or transient major diesel equipment
(including locomotives, on- and off-road vehicles, and non-road engines) operating in the rail
yard, dispersion modeling results (concentrations) of diesel emissions, collection of appropriate
meteorological and demographic data, and any other information deemed reasonable and
appropriate by the Participating Railroads and ARB. ARB will be responsible for assembling the
required information for other sources significantly affecting the community. The Participating
Railroads and ARB agree to meet and confer as to the specific nature of the data reasonably
necessary for completion of the health risk assessment for the affected community, including the
selection of an appropriate model(s), data formats and prioritization of the Designated Yards to
be evaluated.

(© Health Risk Assessments. After receiving the data provided in subsection
(b), or any other appropriate data, ARB shall complete draft health risk assessments for the
communities affected by each of the Designated Yards. The draft health risk assessments shall
be performed using a methodology deemed appropriate by ARB and, to the extent possible,
consistent with previous health risk analyses involving rail yards performed by ARB.

(d)  Release of Health Risk Assessment Findings and Further Actions. Upon
completion of a draft health risk assessment, ARB, the local air district, representatives from the
affected community and the Participating Railroads will meet and confer to discuss the draft
results. Within 90 days after the completion of each health risk assessment, ARB and
Participating Railroads will meet and confer to finalize the risk assessment and create a process
to determine what additional actions are necessary to communicate and mitigate the risks
identified in the health risk assessment and put the risks in the appropriate context.

10
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6. Funding of Mitigation Measure Components in the Agreement.

Because many of the mitigation measures specified in the Agreement will come at some expense,
the parties agree that they will work cooperatively to seek any available private and public
Sunding sources.

(@ Potential Funding Sources for Mitigation Components in the Agreement.
Potential funding sources for the mitigation components contained in this Agreement, whether
specifically identified or potentially to be included in the future after a feasibility determination,
include, but are not limited to:

1) The Participating Railroads and other industries.
(i1))  The Carl Moyer program.

@iii))  U.S. EPA programs, including the West Coast Diesel
Collaborative.

(iv)  Any other similar, innovative or available private and
public funding sources, including funding jointly sought by both the Participating
Railroads and ARB.

7. Agreement to Evaluate Remote Sensing to Identify High-Emitting
Locomotives.

Several studies have been conducted with motor vehicles to demonstrate technology that can
identify high-emitting in-use vehicles along roadways. It has been suggested that this same
technology can be similarly employed to identify emissions from in-use locomotives along
sections of track. However, to date, only one study has been conducted on locomotives, and it
was not designed to demonstrate the ability to identify emissions from locomotives in relation to
federal certification levels. The goal of this Program Element is to evaluate the feasibility of
using this technology to measure emissions from in-use locomotives.

The parties agree to implement a locomotive remote sensing pilot program based on AB 1222
(Jones), as amended as of May 27, 2005. If AB 1222 passes the Legislature as amended on May
27,2005, and is signed by the Governor, carrying out the provisions of that Act will serve as the
pilot project in lieu of this Program Element. If the bill fails passage, is altered from its May
27th version or is not signed by the Governor, the parties agree to meet by no later than January
1, 2006 and discuss how to implement this Program Element.

8. Agreement to Evaluate Other, Medium-Term and Longer-Term
Alternatives.

This Agreement will implement the foregoing currently available and feasible mitigation
measures at rail yards. EPA has commenced a further rulemaking regarding “Tier 3~

11
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locomotive emission standards, which, together with existing and potential technologies, could
achieve greater than a 90 percent reduction in diesel particulate matter emissions from
locomotives at uncontrolled levels. It is also envisioned that additional measures will be deemed
to be feasible. The goal of this Program Element is to ensure that the evaluation and
implementation of feasible mitigation measures continues expeditiously.

(a) Diesel Particulate Filters and Oxidation Catalysts. The parties previously
agreed to cooperatively evaluate the feasibility of developing Diesel Particulate Filters or
Oxidation Catalysts for use on Roots Blown switcher engines. This Agreement included
provisions for the Participating Railroads to commit up to $5 million dollars towards this
evaluation. Within 120 days after the Effective Date, the parties will determine whether to
continue this evaluation. Unless the parties agree to terminate the evaluation before it is
completed, the evaluation, including recommendations on the feasibility of this technology, shall
be completed by December 31, 2005. A detailed description of the evaluation findings to date,
as well as an assessment of the current application of this technology to locomotives in Europe,
will also be completed by December 31, 2005.

(b) Funding Sources for Additional Other, Medium- and Longer-Term
Alternatives. To date, the diesel particulate filter and oxidation catalyst study identified above in
subsection (a) has expended approximately $1.5 million. Upon completion or termination of this
study, the Participating Railroads will propose to the Executive Officer a spending plan for, at a
minimum, putting any remaining funds towards the evaluation or implementation of the projects
identified below in subsection (c) or of other elements required by this Agreement. Approval of
the plan will be at the discretion of the Executive Officer. The parties will also work
cooperatively to assure the full use of other potential funding sources for the evaluation of the
projects identified below in subsection (c).

- (¢) Additional Measures. The parties agree to continue to meet and confer to
evaluate additional measures that are feasible at the Designated Rail Yards. The initial list of
possible measures includes:

® Accelerated replacement of line haul locomotives operating
outside of the South Coast Air Basin with lower emitting locomotives.

(i)  Retrofit or rebuild of existing line haul locomotives with
lower emitting technology.

(iii)  The use of other lower-emitting technologies, such as
LNG- or CNG-fueled locomotives, truck engine switch locomotives or
battery/electric hybrid switch locomotives in Designated Yards.

(iv)  Retrofit of non-locomotive diesel rail yard equipment with
diesel particulate filters or other diesel particulate matter emission reduction
devices.

12
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(v)  The use of cleaner fuels, including alternative diesel fuels.

(d) Meetings to Evaluate Future Potential Measures. Technical evaluation
meetings will occur no less frequently than every 6 months and will be held at a time and place
of mutual convenience. Community leaders, local air districts and other interested parties will be
invited to attend these meetings and offer their perspectives. Within 30 days after the second
meeting, the parties will jointly prepare a brief written progress report on these consultations and
make the information available to any interested parties.

9. Compliance Reporting.

The goal of this Program Element is to develop effective compliance reporting for all Program
Elements in this Agreement.

(a) Development of Compliance Reporting Protocols. Within 180 days after
the Effective Date, the parties intend to develop a mutually acceptable compliance reporting and
inspection protocol. The parties also shall meet and confer as needed regarding the sufficiency of
the data provided under this Agreement.

(b) Commitment to Program Reviews. The parties will conduct periodic joint
program effectiveness reviews on all elements of this Agreement upon a party’s reasonable
request and will consider modifying each of the Program Elements as field results are developed
and reviewed.

() Development of Program Review Protocol. Additionally, within 180 days
after the Effective Date, the Participating Railroads will develop a review protocol to ensure the
highest level of program effectiveness. ARB will be asked to review and comment on the draft
protocol. The results of the Participating Railroads’ summarized submittals under the Program
Elements in this Agreement will be provided to ARB no less than once a year.

10. Enforcement and Penalties.

The goal of this Program Element is to assure compliance with certain Program Elements
specified in this Agreement.

(@) Individual Violations.

@) Noncompliance with Idling Provisions. Violations of
Program Element 1(b) or (d) (Locomotive Idling Performance Standards) or
Program Element 3(b)(vii) (repair of locomotives with excessive visible
emissions) of this Agreement occurring on or after September 30, 2005 shall be
assessed on an individual locomotive basis (by locomotive identification number)
during each calendar year according to the following schedule:

o 3400 for the first violation on any day during a calendar year.
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e $800 for the second violation on any subsequent day during the
same calendar year.

e $1,200 for the third and any subsequent violation on any
subsequent day(s) during the same calendar year.

(i)  Noncompliance with other Provisions. For all other
individual violations of Program Elements specified in this Agreement, ARB will
notify the Participating Railroad of any alleged noncompliance, and will provide
the Participating Railroad a reasonable opportunity to remedy the alleged
noncompliance. If the Participating Railroad fails to remedy the alleged
noncompliance within a reasonable time, ARB may assess a penalty up to the
amounts specified in subsection (a) for each day of alleged noncompliance during
a calendar year.

(iii))  Appeal to Administrative Law Judge or Mediator. A
Participating Railroad may review all information relating to an alleged violation,
may present additional information and defenses and may appeal alleged
violations to an independent mediator. The parties agree to develop an efficient
and fair appeal process under this subsection (a) within 90 days after the Effective
Date. The adjudicatory official in the process shall be an independent mediator or
arbitrator selected in a manner to be determined by the parties. The parties agree
to share any costs associated with any such appeal equally. Any penalties
received for violations of Program Elements specified in this Agreement will be
deposited into the Carl Moyer Program account and will be distributed to the air
district where the violation occurred.

(iv)  Repeated Individual Violations. If ARB determines that a
Participating Railroad has repeatedly committed individual violations of this
Agreement in a manner that substantially impairs the goals of this Agreement, it
shall meet and confer with the Participating Railroad. If, after conferring with
ARB, a Participating Railroad’s pattern of noncompliance is confirmed, ARB
may seek the penalties provided in subsection (b) of this Program Element.

(b) Penalties for Failure to Meet Program Requirements. Failure by a

Participating Railroad to implement the necessary steps to meet the performance standards,
training and/or compliance date requirements specified in:

Section 1(a) [Installation of Automatic Idling Reduction Devices];

Section 1(f) [Idling Reduction Training Program];

Section 2(a) [Supply of Lower Sulfur On-Highway Diesel Fuel];

Section 3(a) [Establishment of Visible Emission Reduction and Repair Program];
Section 3(f) [Visible Emission Training Requirements for Key Employees at Each
Rail Yard];
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e Section 4 [Review of Operating Practices in Each Designated Yard]; or
e Section 5 (b) [Collection of Data for Overall Health Risk Assessment],

where such failure substantially impairs the goals of this Agreement, shall result in the following
penalties:

® After 30 calendar days beyond the compliance date: up to
$10,000.

(i)  After 60 calendar days beyond the compliance date up to
180 days after the compliance date: up to $20,000 per month.

(iii)  After 180 calendar days beyond the compliance date and
beyond: up to $40,000 per month.

(iv)  The penalties prescribed above will be waived if meeting a
performance standard, training requirement and/or compliance date within this
Agreement was not possible due to unforeseen and/or uncontrollable
circumstances on behalf of the Participating Railroad(s). In the event that
unforeseen or uncontrollable circumstances prevent a Participating Railroad from
complying with any of the sections of this Agreement cited above, every
reasonable effort will be made by the Participating Railroad to inform ARB as
soon as possible, and shall include an explanation of the circumstances for
noncompliance and how compliance will be achieved in the most expeditious
manner.

W) In determining the amount of the penalties prescribed
above, ARB or any administrative appeals panel convened under section 11(a)
below shall take into consideration all relevant circumstances, including, but not
limited to, the extent of harm caused by the violation, the compliance history of
the Participating Railroad involved under this Agreement, and the corrective
action taken by the Participating Railroad.

If ARB reaches a preliminary determination that a Participating Railroad has substantially failed
to meet a performance standard, training and/or compliance date requirement under this
Agreement, as specified in this subsection (b), ARB shall provide notice to the Participating
Railroad. ARB and the Participating Railroad shall meet and confer regarding the determination
within 30 days of receipt of ARB’s notification. If ARB and the Participating Railroad do not
reach agreement after such consultation, within 30 days ARB and the Participating Railroad shall
submit their respective positions to an administrative appeals panel, in accordance with the
procedures set forth in section 11(a).
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(©) Enforcement of Existing Visible Emission Statutes and Regulations.
Nothing in this Agreement shall limit the ability of ARB or a local air district to cite a
Participating Railroad for visible emission violations as prescribed under any other appropriate,
federal, state or local regulation or statute nor shall the Agreement affect the rights and defenses
of a Participating Railroad.

11. Administration

(a) Consultation and Arbitration. In the event of a dispute concerning the
meaning, implementation or enforcement of this Agreement, the party seeking to clarify or
enforce this Agreement shall provide notice to the other party or parties affected. ARB and the
Participating Railroad(s) involved shall meet and confer regarding the determination within 30
days after receipt of notification. If ARB and the Participating Railroad(s) do not reach
agreement after such consultation, within 30 days ARB and the Participating Railroad(s)
involved shall submit their respective positions to an administrative appeals panel. The panel
shall be comprised of one member selected by ARB, one member selected by the Participating
Railroad(s), and a third member selected by the initial two members. The panel shall evaluate
evidence provided by the parties, shall make decisions by majority vote, and shall render its
decision as expeditiously as practicable under the circumstances. If the panel finds in favor of
ARB, it shall take into consideration the conduct of the Participating Railroad(s) during the
pendency of the dispute, and determine whether the Participating Railroad(s) should be assessed
a penalty for the period during which the matter was in dispute, considering the factors listed in
section 10(b)(v). Any party dissatisfied with the outcome of the administrative appeals process
may seek de novo review of the disagreement in any court of competent jurisdiction located in
California. If judicial review is not sought, then the decision of the appeals panel will be binding
on the parties. Each party to proceedings hereunder shall bear its own costs and fees, except that
the costs and fees of the administrative appeal panel shall be split evenly among the participating
parties.

(b) Full Understanding of the Parties.

1) This Agreement constitutes all understandings and
agreements among the parties with respect to the Program Elements in this
Agreement, and supersedes all prior oral or written agreements, commitments or
understandings with respect to the Program Elements in this Agreement. This
Agreement shall be interpreted according to the laws of the United States and
internal laws of the State of California.

(i) A Participating Railroad may at any time initiate informal
consultations with ARB to identify and resolve concerns or other issues regarding
compliance with this Agreement. ARB may at any time initiate informal
consultations with either or both of the Participating Railroads to identify and
resolve concerns or other issues regarding Participating Railroad compliance with
this Agreement. All parties to the Agreement agree to meet to discuss and
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negotiate any revisions to the Agreement which, in the judgment of any party, are
needed to address significant changes in circumstances or to assure that this
Agreement continues to accomplish the objectives of the parties. Nothing in this
Agreement shall limit the ability of ARB or Participating Railroads to meet and
confer, upon 30 days notice, to replace or modify one or more Program Elements
of this Agreement with further agreements that meet the goals and purposes of
this Agreement.

(iii) No amendment to the Agreement shall be binding on the
parties unless in writing and signed by authorized representatives of all parties.
Parties shall not be responsible for failure to perform the terms of the Agreement
where nonperformance is based upon events or circumstances that are beyond the
reasonable control of the nonperforming party, and the events or circumstances
affect a Participating Railroad’s ability to comply with the terms of the
Agreement.

(©) Release from Obligations of this Agreement. The parties agree that the
Participating Railroads shall not be required to comply with more than one agreement,
regulation, statute or other requirement to meet the same goal of any Program Element contained
in this Agreement. If any agency proposes to adopt any requirement addressing the goal of any
Program Element set forth in this Agreement and affecting any area in California, the parties
agree to meet and confer regarding any such proposal before the Participating Railroads take any
action that would otherwise release them from their obligations under this Agreement. The
parties agree that the Participating Railroads shall perform all obligations set forth in the
Program Elements of this Agreement, unless (i) an agency or political subdivision of California
adopts or attempts to enforce any requirement addressing the goal of any Program Element set
forth in this Agreement (other than ARB enforcement of this Agreement) and affecting any area
in California, or (ii) U.S. EPA adopts or attempts to enforce more stringent requirements
addressing the goal of any Program Element set forth in this Agreement and affecting any area in
California. At any time when any of these events occurs, the Participating Railroads may elect in
their sole discretion to be released from their obligations under the specific Program Elements of
this Agreement that address the same goal as any such requirements, provided that the
Participating Railroads shall notify ARB at least 30 days in advance of their election. Nothing in
this Agreement shall limit the rights of a Participating Railroad to challenge in any forum any
requirement addressing the goal of any Program Element set forth in this Agreement.

(d) Rights and Responsibilities under this Agreement. Except as otherwise
provided with regard to enforcement of visible emissions under Program Element 3, ARB is
designated as the agency responsible for enforcement of the obligations undertaken by the
Participating Railroads under this Agreement. The parties agree that the measures expressly
identified in Program Element 10 are the exclusive remedy for any breach of this Agreement,
and that the Participating Railroads’ obligations under this Agreement cannot be enforced by an
order for specific performance or similar injunction. Nothing in this Agreement shall modify
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any existing rights of the public or any person or entity not a party to this Agreement. This
Agreement does not create any new rights to any person or entity not a party to the Agreement.

(e) Notice. By notice given to the person listed on the signature page, the
parties may specify the name of the person to whom notice must be given to satisfy any
notification requirement of this Agreement.

® Unless terminated in writing by mutual agreement of the parties, this
Agreement shall remain in effect until December 31, 2015.
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IN WITNESS WHEREQF, the parties have executed this Agreement as of June 30, 2005.

CALIFORNIA AIR RESOURCES

THE BNSF RAILWAY COMPANY, a

BOARD, an agency of the State of Delawa/e/c;brporation

California / },{j /)
a7 £l o { U/

Signature Signature

Catherine Witherspoon Carl Ice

Name (printed) Name (printed)

Executive Officer

Executive Vice President, Operations

Position Position
260 JUNE 23, 2005
Date: Date: June 23, 2005
Address for notice: Address for notice:
1001 "I" Street 2650 Lou Menk Drive, Second Floor,
P.O. Box 2815 Fort Worth, TX 76131-2830
Sacramento, CA 95812
UNION PACIFIC RAILROAD

COMPANY, a Delaware corporation

e

Signature

Dennis J. Duffy

Name (printed)

Executive Vice President of Operations

Position

o 2% 2005

Date: \/f 4

Address for notice:
1400 Douglas Street
Omaha, NE 68179
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ATTACHMENT A

DESIGNATED YARDS

YA’ "S’FOR WHICH A HEALTH RISK ASSESSMENT HAS BEEN COMPLETED

_ UNDER PROGRAM ELEMENT 5

Yard Name Operated By Address

Roseville UPRR

':"RDS FOR WHICH RAJLROADS WILL ASSEMBLE DATA

WIM HIN 18 MONTHS AFTER THE EFFECTIVE DATE UNDER PROGRAM : LEMENT 5 .

Yard Name Operated By Address

Commerce UPRR 4341 E. Washington Blvd.,
Commerce, CA 90023

Hobart BNSF 3770 East Washington,
Los Angeles, CA 90023

Commerce/Eastern BNSF Eastern Avenue,
Commerce, CA

Watson/Wilmington BNSF 1302 Lomita Boulevard
Wilmington, CA 90744

LATC UPRR 750 Lamar Street
Lamar, CA 90031

Mira Loma UPRR 4500 Etiwanda Avenue

Mira Loma, CA 91752

Richmond BNSF 303 Garrad Avenue
Richmond, CA 94801
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Stockton BNSF

Stockton UPRR 833 East 8™ Street
Stockton, CA 95206
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RAILROADS WILL ASSEMBLE DATA

,kWITHIN 30' MONTHS FTER ; FFECTIVE DATE UNDER PROGRAM ELEMENT .

Barstow BNSF 200 North “H” Street
Barstow, CA 92311

City of Industry UPRR 17525 E. Arenth Avenue,
City of Industry, CA
91748

Colton UPRR 19100 Slover Avenue
Colton, CA 92316

Dolores/ICTF UPRR 2401 E. Sepulveda Blvd.,
Long Beach, CA 90810

Oakland UPRR 1408 Middle Harbor Road
Oakland, CA 94607

San Bernardino BNSF 1535 West 4th Street,
San Bernardino, CA
92410

San Diego BNSF
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ATTACHMENT B

COVERED YARDS
All Designated Yards
UPRR additional yards:
Anaheim
Fresno
Martinez
Milpitas
Montclair
Portola
Yermo
BNSF additional yards:
Fresno (Calwa)
Bakersfield
Pico Rivera
La Mirada
Needles
Pittsburg
Riverbank

Watson

EXECUTION COPY

If ARB subsequently determines that it would be appropriate to include additional yards
as covered yards under this Agreement, ARB will notify the respectively affected Participating
Railroads, and the parties will meet and confer regarding the inclusion of the identified rail yards
on the list of covered yards.
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ATTACHMENT C

1. The Participating Railroads operate national locomotive fleets that travel between
California and other states daily, currently moving more than 40 percent of the total intercity
revenue ton-miles of freight in the United States. Railroad networks are geographically
widespread across the country, serving every major city in California and the United States.
Efficient train transportation is an important factor in California and national economy.
Railroads continue to improve their efficiency and reduce emissions per ton-mile by utilizing
more efficient locomotives, improving freight movement operations, and by other means.

2. Railroads need rail yards. Rail yards perform essential functions such as making
up cross-country trains, transferring containers to and from trucks and testing and repairing
locomotives. Rail yard operation, maintenance, repairs, modification and capacity improvements
are also essential. The railroads have decommissioned and removed many rail yards in
California since WWII. This has benefited the immediate neighbors and communities where rail
yards have been removed. At the same time, the railroads have found ways to increase
efficiency and reduce rail congestion within the remaining rail yards. Intermodal transfer
facilities are a good example of technical improvements that benefit the economy and
environment of California. California will need more new, well-sited, environmentally superior
facilities like these in the near future.

3. ARB has conducted an initial risk-assessment study of the Roseville Rail Yard,
and concluded that the magnitude of diesel PM emissions and the size of the area impacted by
these emissions justified short- and long-term mitigation measures to significantly reduce diesel
PM emissions at the rail yard. ARB believes that similar emissions and exposure levels may
exist at other rail yards in the state. Therefore, ARB has determined that taking feasible,
practicable, cost-effective actions to lower emissions associated with rail yard operations is both
necessary and prudent.

4, Following public notice and opportunity for comment, the United States
Environmental Protection Agency (EPA) promulgated final emissions standards applicable to
new locomotives and new engines used in locomotives on April 16, 1998 (63 Fed. Reg. 18978)
under Section 213 of the Federal Clean Air Act (the “Final EPA National Locomotive Rule”).
EPA adopted national emission standards consisting of several tiers, applicable to locomotives as
specified in the Final EPA National Locomotive Rule. These standards include Tier 0, 1 and 2
opacity standards that govern visible emissions from locomotives covered by the EPA standards.
EPA promulgated each of these emission standards based on an evaluation of technology and
costs at the time of promulgation of the rule.

5. The California Health and Safety Code designates ARB as the air pollution
control agency “for all purposes set forth in federal law” (H&S Code § 39602). ARB has
primary authority under California law to carry out the state’s mobile source programs. For
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more than thirty years, ARB has adopted stringent emission standards applying to on-road and
off-road vehicles under approved EPA waivers/authorizations of preemption. The railroads
operate many ARB certified heavy-duty vehicles in California now and are anticipated to operate
more of them to meet goods movement demand in the future.

6. To help attain state and federal air quality standards in the South Coast Air Basin
(the “South Coast”), the railroads and ARB entered into the “MEMORANDUM OF MUTUAL
UNDERSTANDINGS AND AGREEMENTS — South Coast Locomotive Fleet Average
Emissions Program, dated as of July 2, 1998 (“1998 MOU”) to implement the “Statement of
Principles — South Coast Locomotives Program,” agreed to by EPA, ARB, and the Participating
Railroads, and dated as of May 14, 1997 (“1997 SOP”). All conditions to the effectiveness of
the 1998 MOU were satisfied or removed and the 1998 MOU took effect on January 1, 2002 in
accordance with its terms. The 1998 MOU has not been amended or terminated and remains in
effect on the date of this Agreement. The railroads are implementing the 1998 MOU as
anticipated.

7. To implement the 1998 MOU, the railroads are purchasing and/or installing clean
locomotive technologies and preparing for the rollout of the cleanest available locomotive
technologies certified by the EPA during 2005-2010 period in the South Coast. The binding and
enforceable program in the 1998 MOU continues to set one of the most successful public-private
partnerships to achieve clean air in California. To address more recent statewide concerns about
major rail yards in California, the railroads and ARB now wish to enter into a further statewide
agreement to build on the emission reduction benefits achieved by the 1998 MOU.

8. It has been widely recognized that railroads need consistent and uniform
regulation and treatment to operate effectively. A typical line-haul locomotive is not confined to
a single air basin and travels throughout California and into different states. The U.S. Congress
has recognized the importance of interstate rail transportation for many years. The Federal Clean
Air Act, the Federal Railroad Safety Act, the Federal Interstate Commerce Commission
Termination Act and many other laws establish a uniform federal system of equipment and
operational requirements. The parties recognize that the courts have determined that a relatively
broad federal preemption exists to ensure consistent and uniform regulation. Federal agencies
have adopted major, broad railroad and locomotive regulatory programs under controlling
federal legislation. At the state level in California, the California Legislature has specifically
limited the authority of local air districts to adopt regulations affecting the design of equipment,
type of construction, or particular methods to be used in reducing the release of air contaminants
from locomotives. (Health and Safety Code section 40702.) The Legislature has also
specifically entrusted ARB to adopt regulations pertaining to locomotives. (Health and Safety
Code sections 43013(b) and 43018(d)).

9. The parties agree that reductions in locomotive idling and the reduction in
operational emissions from switch locomotives are feasible methods to reduce emissions of toxic
air contaminants and to protect the health and welfare of citizens of California who live near rail
yard operations in the state. The parties also recognize that operation of locomotives in the
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idling and switching modes is necessary for certain railroad operations. For example, it takes
time to move railcars into line, and larger locomotives must wait while smaller yard locomotives
assemble trains in the yard. By the same token, smaller locomotives must wait while larger road
locomotives enter the yard, couple to trains and move trains safely out of the yard. The parties
have determined that automatic idling-reduction devices are available for most locomotives and
locomotive engines and that most of those devices should be able to limit idling to no more than
15 consecutive minutes.

10. Although the Participating Railroads have taken steps to reduce the amount of
idling and switch locomotive emissions through introduction of new technologies, ARB has
concluded that it is necessary to take additional steps to reduce idling on a uniform statewide
basis. ARB has determined that it has authority to identify toxic air contaminants and adopt
Airborne Toxic Control Measures (ATCMs) to reduce emissions from such contaminants, such
as ARB’s recent control measure that requires intrastate locomotives to exclusively use CARB
diesel fuel starting in January 2007.

11. To address the emissions impact from rail yards across the state expeditiously,
the parties agree that it is in the state’s best interest to establish a statewide program that
implements a uniform and consistent approach for controlling emissions of toxic air
contaminants from rail yards. Statewide action is appropriate for several reasons:

(@ ARB has the resources, knowledge, and expertise to conduct a statewide
program addressing toxic air contaminants from California rail yards.

(b) A uniform statewide approach would ensure that emissions from rail yards
throughout the state are reduced and that all neighboring local communities receive the benefits
of the reductions. At the same time, it would afford the Participating Railroads a consistent and
effective way to address the emissions at its facilities.

(c) ARB has over the years been effective in developing locomotive emission
reduction programs in California. ARB was the agency in California that developed, negotiated
and is implementing the 1998 Memorandum of Understanding with the Participating Railroads
providing for the introduction of the cleanest available locomotives in the South Coast Air Basin
by 2010. The 1998 South Coast Locomotive MOU is one of the most innovative and aggressive
programs for turning over an entire fleet of mobile sources anywhere.

(d) Based on the railroads’ performance since the 1998 MOU, the parties
anticipate that the 1998 MOU and this ARB/Railroad Statewide Agreement will ensure that
feasible measures to reduce emissions of toxic air contaminants from rail yards are achieved in
the most expeditious manner. ARB and the railroads wish to confirm all of their mutual
understandings and agreements in the 1998 MOU and the 1997 SOP (as implemented in the
1998 MOU). Moreover, they wish to confirm and ensure that the 1998 MOU will remain fully
in effect as executed and approved and that the 1998 MOU will continue to be implemented as
anticipated without interference.
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12. It is in the best interest of the State and its affected communities and the railroads
to rely on the MOU process as the principal means to continue to make progress in reducing
emissions in the future. ARB believes that this can best be accomplished through continuing
cooperative efforts between the Participating Railroads and ARB that ensure statewide actions
and involve communities in expanding on yard-specific assessment and mitigation efforts. All
parties agree that they will continue to meet and confer so that this can be accomplished.
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TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE
JUSTICES OF THE SUPREME COURT OF CALIFORNIA:

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF
Pursuant to California Rules of Court, rule 8.520(f), the California

High-Speed Rail Authority (Authority) respectfully requests permission to
file the attached amicus curiae brief. The Authority is filing this brief in
support of Respondents to address why federal law preempts the state-law
remedies at issue in this case and why that issue is important to public

agencies that construct, own, and operate interstate railroads.
HOW THIS BRIEF WILL ASSIST THE COURT

This proposed amicus curiae brief, which presents the views of the
Authority, will assist the Court by explaining how the express preemption
clause in 49 U.S.C. section 10501(b) of the Interstate Commerce
Commission Termination Act (ICCTA) applies to a California public
agency railroad, that, absent preemption, would be subject to remedies
under the California Environmental Quality Act, as sought here. The
Authority acknowledges that it is unusual for a state agency to concede that
one of its laws is preempted. However, when a state voluntarily decides to
build, acquire, or operate an interstate rail line and establishes a public
agency for this express purpose, it does so knowing that this particular
activity, even when undertaken by a public agency, has long been subject to
pervasive and exclusive federal regulation. Like a private railroad, the
public agency railroad is under the regulatory jurisdiction of the federal
Surface Transportation Board (STB) and must obtain a license to operate
on an existing rail line or to construct a new rail line. Section 10501(b)

preempts state-law remedies against a public agency railroad that would



prevent or unreasonably interfere with its actions that are under STB
jurisdiction, including the CEQA remedies Petitioners seek in this case.

This amicus curiae brief will elaborate on the federal judicial and STB
decisions applying ICCTA’s express preemption provision, as well as the
statutory framework and history of federal regulation of public agency
railroads. The Authority will explain why those authorities mandate a
conclusion that the CEQA remedies sought in this case are preempted, and
why Tenth Amendment considerations and the “market participant
doctrine” do not create an exception to preemption here. Finally, the
Authority’s brief will explain both the importance of voluntary agreements
between railroads and public agencies and why they typically escape
preemption under section 10501(b), but also their limits.

In the case of this specific federal statute and how it applies to the
high-speed rail project, it is in the State’s ihterest to support federal
preemption of state-law remedies. To be successful in an integrated
interstate rail system, a public agency railroad must be subject to the same
regulatory scheme as other railroads. Preemption in this narrow context
furthers the Authority’s ability to achieve the transportation, environmental,

and economic benefits the high-speed rail system has to offer.
STATEMENT OF INTEREST OF AMICUS CURIAE

The Authority, established in 1996, is building the nation’s first high-
speed rail system. (Pub. Util. Code, § 185000 et seq.) The system will
initially connect San Francisco to Los Angeles via electrically-powered
high-speed trains travelling in excess of 200 miles per hour. Upon
completion, the system will provide Californians with a safe, reliable mode

of intercity transportation that will reduce congestion on freeways and at



airports and will help meet growing transportation demands. High-speed
rail is also an important component of the State’s strategy for addressing
climate change because electrified high-speed rail service will significantly
reduce greenhouse gas emissions from the transportation sector.

This case, while seemingly limited to the rail line owned by the North
Coast Railroad Authority (NCRA) and operated under its direction, has
potentially important ramifications for the high-speed rail project. The
issues presented here are similar to those currently facing the Authority.
Just as the State established the NCRA as an independent agency to
acquire, own, and operate a railroad, the State established the Authority as
an independent agency to plan, construct, and operate a high-speed rail line.
The high-speed rail system and the rail line at issue in this case are both
subject to STB jurisdiction and regulation under the ICCTA. (49 U.S.C.

§ 10101 et seq.) The public agency railroad in this case obtained an STB
license to operate over a rail line pursuant to 49 U.S.C. section 10901, the
same statute under which the Authority has obtained two licenses to
construct two of nine planned segments of its new railroad line. And like
the NCRA, the Authority is facing multiple CEQA lawsuits in state court
that seek to prevent and unreasonably interfere with its STB-authorized
actions pending further CEQA compliance.

At the same time, this case has important differences from the
Authority’s situation because the Authority’s STB licenses are for mainline
track construction, were preceded by multi-thousand page environmental
impact statements under the National Environmental Policy Act, and were
conditioned on the Authority implementing hundreds of environmental
mitigation measures. Applying its exemption authority under 49 U.S.C.

section 10502, the STB authorized the construction. Furthermore, once the



STB determined in 2013 that it had jurisdiction over the high-speed rail
system, the Authority has consistently stated in its subsequent CEQA
documents that it was not waiving its right to raise ICCTA preemption.

In light of the foregoing, the Authority’s interests here are two-fold.
First, the Authority has an interest in addressing how the ICCTA’s
exclusive regulation of rail transportation and its express preemption
provision apply to a public agency railroad under STB jurisdiction.
Second, the Authority has an interest in ensuring that, és the Court
considers the express preemption in section 10501(b), it is cognizant of
how a decision in this case may have consequences for the high-speed rail

system.

STATEMENT REGARDING PREPARATION OF THE BRIEF

No party or counsel for any party in the pending case authored any
portion of the proposed amicus curiae brief, and no party or counsel for any
party contributed financially to the preparation of the brief in any way. No
person or entity other than the proposed amicus curiae made any monetary

contribution intended to fund the preparation or submission of this brief.
Dated: July 1, 2015 Respectfully submitted,

KAMALA D. HARRIS

Attorney General of California

JOHN A. SAURENMAN

Senior Assistant Attorney General
DEBORAH M. SMITH

Supervising Deputy Attorney General
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Deputy Attorney General

Attorneys for Amicus Curiae

California High-Speed Rail Authority



INTRODUCTION

This case poses the narrow question of whether the Interstate
Commerce Commission Termination Act (ICCTA) (49 U.S.C. § 10101 et
seq.) preempts judicial remedies under the California Environmental
Quality Act (CEQA) against a public agency that owns and operates a
railroad line under STB jurisdiction. The Environmental Agencies in their
concurrently filed brief agree this is the issue. This inquiry, while limited,
is vitally important to the California High-Speed Rail Authority
(Authority), which is charged with building a statewide high-speed rail
system. Under the ICCTA, the STB has exclusive jurisdiction over the
construction and operation of rail lines, and state-law remedies that would
interfere with or prevent these federally authorized actions are expressly
preempted. The Authority respectfully submits that the ICCTA preempts
CEQA remedies under the circumstances of this case, i.e., where a public
agency railroad’s project is subject to STB jurisdiction and regulation under
the ICCTA. It offers this brief to provide a more comprehensive discussion
of how the ICCTA and its predecessor statutes govern public agencies
operating railroads in interstate commerce, why the Tenth Amendment and
the “market participant doctrine” do not eliminate preemption here, and
how a railroad’s voluntary agreements are analyzed under the ICCTA.

The Authority faces similar core legal conflicts between federal and
state law as the NCRA faces in this case, but on a different scale.
Construction of the high-speed rail project is subject to STB approval under
the same provision of ICCTA that covers NCRA’s railroad operations. In
2013, the Authority sought a jurisdictional determination, contending the
STB lacked jurisdiction over its project, but the STB disagreed and has

required the Authority to comply with ICCTA requirements. Since then,



the Authority has obtained two STB authorizations to build portions of its
préject, submitting thousands of pages of environmental analysis required
by federal law, leading to hundreds of mitigation measures as conditions of
the federal approval.' At the same time, however, the Authority is facing
multiple CEQA lawsuits seeking remedies that could interfere with the
project’s construction, federal funding, and the STB’s exclusive
jurisdiction.

Absent preemption, a public agency charged with building or
operating a railroad, and subject to exclusive federal regulation in the
ICCTA for these activities, would nevertheless be subject to an additional
state-imposed scheme under CEQA. The public agency railroad wouid
therefore be subject to state-law remedies under CEQA that conflict with
the ‘federal regulatory scheme by interfering with and even preventing the
agency from engaging in the actions the Sfate has charged it with doing,
and which the STB has authorized. This result is the opposite of the
uniformity Cbngress intended in section 10501(b).?

Preemption in this case does not unconstitutionally impinge on state
control over its subdivisions under the Tenth Amendment. For nearly one
hundred years, regulation of the type of railroad operations at issue in this

case has been exclusively federal and has applied uniformly to publicly and

' California High-Speed Rail Authority — Construction Exemption —
in Merced, Madera and Fresno Counties, Cal., Fin. Docket No. 35724
(S.T.B. served June 13, 2013), 2013 WL 3053064; California High-Speed
Rail Authority — Construction Exemption — in Fresno, Kings, Tulare, and
Kern Counties, Cal., Fin. Docket No. 35724 (Sub.-No. 1) (S.T.B. served
August 12, 2014), 2014 WL 3973120.

2A private rail carrier, on the other hand, is not subject to CEQA.
CEQA applies only to public agencies as they approve a private project or
carry out their own project. (Pub. Resources Code, § 21080, subd.(a).)



privately owned railroads (referred to herein for convenience as “public”
and “private” railroads). When the STB has jurisdiction over a railroad
project, be it construction or operations, federal law sets out the exclusive
regulations and remedies, even for public agency railroads.

Nor does the market participant doctrine eliminate preemption here.
The doctrine simply does not apply where, as here, applying it would be
contrary to congressional intent for uniform and exclusive federal
regulation by treating public railroads differently than private railroads.
And when NCRA complied with CEQA it was not participating in a
market, it was simply carrying out a traditional state regulatory
responsibility.

Finally, while the Authority takes no position on whether, under the
facts of this case, NCRA voluntarily agreed to comply with CEQA, the
Authority Will elaborate on the legal structure for analyzing those
contentions. The federal courts and STB have recognized that railroads can
enter into voluntary agreements with local jurisdictions and such contracts
are presumptively not “regulation” that the ICCTA would preempt.
Preemption may, however, limit certain agreements that conflict with
exclusive federal regulation of interstate railroad operations.

ARGUMENT

I.  SECTION 10501(b) EXPRESSES CONGRESSIONAL INTENT TO
HAVE UNIFORM AND EXCLUSIVE FEDERAL REGULATION AND
EXCLUSIVE FEDERAL REMEDIES FOR RAILROAD LINE
CONSTRUCTION AND OPERATIONS.

A. The Touchstone of Every Preemption Analysis Involves
Discerning Congressional Intent.

The parties have recited the basic tenets of preemption analysis, so

the Authority reiterates them here only briefly. Congress can preempt state



law in matters that lie within its authority. (U.S. Const., art. VI, cl. 2;
Bronco Wine Co. v. Jolly (2004) 33 Cal.4th 943, 955.) “The doctrine of
preemption gives force to the Supremacy Clause.” (People v. Burlington
Northern Santa Fe Railroad (2012) 209 Cal.App.4th 1513, 1521.) “Where
a state statute conflicts with, or frustrates, federal law, the former rﬁuét give
way.” (CSX Transp., Inc. v. Easterwood (1993) 507 U.S. 658, 663.)

Essential to this case, and meriting empbhasis, is that federal
preemption “fundamentally is a question of congressional intent.” (Carillo
v. ACF Industries, Inc. (1999) 20 Cal.4th 1158, 1162, quotation omitted;
Viva! Intern. Voice for Animals v. Adidas Promotional Retail Operations,
Inc. (2007) 41 Cal.4th 929, 939.) When a federal statute contains express
preemption language, a reviewing court establishes the scope of preemption
in the first instance by interpreting the plain wording of the statute as the
best evidence of congressional intent. (People ex rel. Harris v. Pac Anchor
Transp., Inc. (2014) 59 Cal.4th 772, 778; CSX Transp., Inc. v. Easterwood,
supra, 507 U.S. at p. 664.)

4 However, interpretation of an express preemption provision does not
take place “in a contextual vacuum.” (Medtronic, Inc. v. Lohr (1996) 518
U.S. 470, 484-485.) A reviewing court must consider “the structure and
purpose of the statute as a whole, as revealed not only in the text, but
through the reviewing court’s reasoned understanding of the way in which
Congress intended the statute and its surrounding regulatory scheme to
affect business, consumers, and the law.” (Brown v. Mortensen (2011) 51
Cal.4th 1052, 1060, internal quotations and citations omitted.)
Furthermore, every preemption analysis, and particularly where Congress
legislates in a field states have traditionally occupied, “start[s] with the

assumption that the historic police powers of the States were not to be



superseded by the Federal Act unless that was the clear and manifest
purpose of Congress.” (Ibid., internal citation omitted.) The presumption
ensures that neither Congress nor the courts will disturb the federal-state
balance unintentionally. (/bid.)

The plain language of section 10501(b) and its larger statutory
framework and history demonstrate congressional intent to preempt CEQA
remedies against a public agency railroad where such remedies would

conflict with railroad actions under STB jurisdiction.

B. Section 10501(b) Gives the STB Exclusive Jurisdiction
to Regulate Rail Line Construction and Operations and
Preempts State Regulation and Remedies in These
Areas.

1.  Section 10501(b) preempts state laws that
regulate in areas reserved exclusively to the STB
or that would prevent or unreasonably interfere
with railroad operations.

Section 10501(b) provides:

The jurisdiction of the Board over —

(1) transportation by rail carriers, and the remedies provided in
this part with respect to rates, classifications, rules
(including car service, interchange, and other operating
rules), practices, routes, services, and facilities of such
carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side

3 This case involves a railroad invoking preemption as a defense to a
CEQA lawsuit. Whether section 10501(b) preempts CEQA in general,
rather than CEQA judicial remedies, is not at issue because NCRA
prepared an EIR. The Authority therefore focuses this brief only on the
question of whether section 10501(b) preempts the CEQA remedies being
sought in this case.



tracks, or facilities, even if the tracks are located, or
intended to be located, entirely in one State,

is exclusive. Except as otherwise provided in this part, the
remedies provided under this part with respect to

regulation of rail transportation are exclusive and preempt
the remedies provided under Federal or State law.

(49 U.S.C. § 10501(b), emphasis added.) In cases involving rail line
construction and operations, federal courts recognize this language is
broad. (City of Auburnv. U.S. Government (9th Cir. 1998) 154 F.3d 1025,
1031 [endorsing broad interpretation of express preemption language];
CSX Transp., Inc. v. George Public Service Comm’n (N.D. Ga. 1996) 944
F.Supp. 1573, 1581 [“It is difficult to imagine a broader statement of
Congréss’s intent to preempt state regulatory authority over railroad
operations.”]; see also Island Park, LLC v. CSX T ransp.( (2d Cir. 2009) 559
F.3d 96, 104 [acknowledging language is “unquestionably broad,”
although not without limits].)

Of course, acknowledging the breadth of the express preemption
language does not fully answer the preemption question in this case. The
Court must consider whether the scope of the express preemption provision
includes the CEQA remedies sought here, where the public rail agency is
subject to STB jurisdiction and is operating a railroad in interstate
commerce pursuant to a license from the STB. While this Court is
addressing section 10501(b) for the first time, federal court precedent has
extensively addressed the scope of this statute.

Several federal courts of appeals have adopted or followed the
STB’s comprehensive test for determining whether section 10501(b)
preempts a state action or remedy against a railroad. (New Orleans & Gulf
Coast Ry. Co. v. Barrois (5th Cir. 2008) 533 F.3d 321, 332 (Barrois) citing
CSX Transp., Inc. — Petition for Declaratory Order, Fin. Docket No. 34662

10



(S.T.B. served May 3, 2005), 2005 WL 1024490 at *2-3; accord Adrian &
Blissfield R. Co. v. Village of Blissfield (6th Cir. 2008) 550 F.3d 533, 540;
Union Pacific R. Co. v. Chicago Transit Authority (7th Cir. 2011) 647 F.3d
675, 679; Emerson v. Kansas City Southern Ry. Co. (10th Cir. 2007) 503
F.3d 1126, 1130.) That test distinguishes between two types of state
regulations or actions: those that section 10501(b) preempts categorically,
and those that may be preempted as applied. (Barrois, supra, 533 F.3d at
p. 332.)

Categorically preempted state actions or regulations, are those that
“would directly conflict with exclusive federal regulation of railroads”

including:

(1) “any form of state or local permitting or preclearance
that, by its nature, could be used to deny a railroad the ability to
conduct some part of its operations or to proceed with activities
that the Board has authorized” and

2) “state or local regulation of matters directly regulated by
the Board such as the construction, operation, and abandonment

of rail lines; railroad mergers, line acquisitions, and other forms
of consolidation; and railroad rates and service.”

(Barrois, supra, 533 F.3d at p. 332, emphasis added, citations omitted.)
The STB based these two classes of categorically preempted state actions
or regulations on holdings in prior cases under both the ICCTA and the
Interstate Commerce Act. (CSX Transp., Inc. — Petition for Declaratory
Order, supra, 2005 WL 1024490 at *2 citing e, g., City of Auburn, supra,
154 F.3d at pp. 1030-1031; Green Mountain R.R. Corp. v. Vermont (2d Cir.
2005) 404 F.3d 638, 642; Chicago & N.W. Transp. Co. v. Kalo Brick &
Tile Co. (1981) 450 U.S. 311, 318.) Because the categorically preempted
actions are deemed to “directly conflict with exclusive federal regulation,”

the preemption analysis is directed at the act of state regulation itself, not to
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the reasonableness of the particular action. (Barrois, supra, 533 F.3d at p.
332)

State actions or regulations may also be preempted by section
10501(b) as applied. (Barrois, supra, 533 F.3d at p. 332.) “Section
10501(b) of the ICCTA may preempt state regulations, actions, or remedies
as applied, based on the degree of interference the particular state action has
on railroad operations.” (/bid.) If a particular state action or regulation is
not facially preempted, the analysis under section 10501(b) “requires a
factual assessment of whether that action would have the effect of
preventing or unreasonably interfering with railroad transportation.” (/bid.
citing CSX Transp., Inc., supra, 2005 WL 1024490 at *3.)*

While section 10501(b) is broad, its plain language does not “sweep
up” all state laws that happen to merely touch upon railroads in interstate
commerce. (Island Park, LLC, supra, 559 F.3d at p. 104.) “[I]nterference
with rail transportation must always be demonstrated.” (/bid.) In section
10501, Congress “narrowly tailored the ICCTA pre-emption provision to
displace only ‘regulation,’ i.e., those state laws that may reasonably be said
to have the effect of ‘manag[ing]’ or govern[ing]’ rail transportation” while
allowing continued application of state laws that have “a more remote or

incidental effect on rail transportation.” (Florida East Coast Ry. Co. v. City

* Those instances in which a public or private entity has an STB
license to construct, operate, acquire, or abandon a rail line are clearly
within the larger definition of “rail transportation” under STB jurisdiction.
(49 U.S.C. §§ 10102(9), 10501(b).) However, an action by a railroad may
fall within the definition of “rail transportation” and preemption may attach
even though it does not require a license. (See, e.g., 49 U.S.C. § 10906;
Port City Properties v. Union Pacific R. Co. (10th Cir. 2008) 518 F.3d
1186, 1188-1189.) This case involves licensed operations, so this brief
focuses on this situation.
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of West Palm Beach (11th Cir. 2001) 266 F.3d 1324, 1331, internal citation
omitted.) For activities with only a remote effect on railroad transportation,
Congress intended to retain for the states “the police powers reserved by the
Constitution.” (City of Auburn, supra, 154 F.3d at p. 1029 [quoting
H.R.Rep. No. 104-311, 104th Cong., 1st Sess., at pp. 95-96 (1995)
reprinted in 1995 U.S.C.C.A.N. 793, 807-808].)

Lower federal court authorities are not binding, even as to questions
of federal law. (Barrett v. Rosenthal (2006) 40 Cal.4th 33, 58 discussing
Etcheverry v. Tri-Ag Service, Inc. (2000) 22 Cal.4th 316, 320-321.)
Nevertheless, the cited decisions are persuasive and entitled to great weight
as to the scope of preemption in section 10501(b). (/bid.; see also People v.
Burlington Northern Santa Fe R.R., supra, 209 Cal.App.4th at p. 1531
[reasoning of federal decisions on section 10501(b) preemption was “highly
persuasive”].) The Court should “hesitate to reject” their test for
identifying whether section 10501(b) preempts a particular state action or
remedy. (Barrett, supra, 40 Cal.4th at p. 58.)

Finally, the issues in this case are important, but narrowly focused.
The analytical framework in this case is focused on the limited situation in
which a public agency engages in actions the STB directly regulates. As
shown below, CEQA remedies in this situation directly interfere with
congressional intent because they conflict with exclusive federal regulation

of railroads and interfere with federally authorized railroad operations.
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2. Section 10501(b) preempts CEQA remedies in
this case under either a categorical or as-applied
preemption analysis.

a. CEQA remedies here could prevent STB-
authorized railroad operations.5

At the outset, CEQA remedies in this case fall under the first type of
categorically preempted state laws because they can prevent a public
railfoad from proceeding with an STB-authorized project pending
compliance with CEQA. It is beyond dispute that the Legislature
established the NCRA as a public agency to own, manage, and operate a
railroad in interstate commerce. (Gov. Code, §§ 93001, 93003, subd. (a).)
The STB regulates the NCRA like any other railroad, authorizing it to
acquire and operate over the railroad line in dispute and has recognized
NCRA'’s status as a rail carrier, independent of the current private operator,
Northwestern Pacific Railroad Co.°®

In the context of this case, because a public agency must comply
with CEQA before it can make a final decision to proceed with its own
project, the law and its remedies as applied to NCRA’s rail project is a

“preclearance requirement” that “could be used to deny a railroad the

> The Authority refers in this brief only to railroad “operations” the
STB regulates pursuant to 49 U.S.C. section 10901. The STB also
regulates new railroad line construction and a similar preemption analysis
would apply because the STB has exclusive jurisdiction over both actions.

S See, e. g., North Coast Railroad Authority — Acquisition and
Operation Exemption — Eureka Southern Railroad, Fin. Docket No. 32052
(S8.T.B. served April 20, 1992), 1992 WL 80295; North Coast Railroad
Authority — Purchase Exemption — Southern Pacific Transportation
Company, Fin. Docket No. 32788 (S.T.B. served March 20, 1996), 1996
WL 120522; North Coast Railroad Authority - Lease and Operating
Exemption — California Northern Railroad Company, etc., Fin. Docket No.
33115 (S.T.B. served Sept. 27, 1996), 1996 WL 548249.
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ability to conduct some part of its operations or to proceed with activities
that the Board has authorized.” (Adrian & Blissfield Railroad Co., supra,
550 F.3d at p. 540, citing CSX Transp., Inc., supra, 2005 WL 1024490 at
*3.)" Under CEQA, public agencies must follow specific steps to review
and consider environmental information before approving their own
projects. (Pub. Resources Code, §§ 21000, subd. (g), 21001, 21065, subd.
(a); Laurel Heights Improvement Assn. v. Regents of University of |
California (1988) 47 Cal.3d 376, 393.) When a public agency is proposing
a project itself, the agency must undertake the same environmental review
as it would to approve or permit a private project, and make a decision
informed by CEQA’s information gathering and public input processes.
(Pub. Resources Code, § 21001.1.)

However, contrary to Petitioners’ suggestions, CEQA’s directives
are not limited to public disclosure and procedural requirements before a
public agency decides whether to approve its own project. (Petitioners’
Reply Brief, pp. 22-34.) The statute includes mandatory requirements to
change a proposed project by adopting feasible mitigations measures or
feasible alternatives. (Pub. Resources Code, § 21002.) CEQA also
includes remedial provisions authorizing a court to compel a public agency
to rescind its decision to approve the project, enjoin project implementation
pending compliance with CEQA, and undertake further environmental
review steps before deciding to re-approve (or alter or abandon) its own

project. (Id., § 21168.9; see, e.g., County of Orange v. Superior Court

7 Where an agency is not directly undertaking a public rail project
but rather has a permitting role over a private rail project, the relevant
“preclearance” requirement that may subject to preemption is the act of
permitting. Where permitting is preempted, CEQA is not triggered.
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(2003) 113 Cal.App.4th 1, 12-13 [discussing CEQA remedial provisions];
Lincoln Place Tenants Ass’nv. City of Los Angeles (2007) 155 Cal.App.4th
425, 453; City of Redlands v. County of San Bernardino (2002) 96
Cal.App.4th 398, 415-416.)

Indeed, this is precisely what Petitioners seek with their CEQA
lawsuit: to require NCRA to rescind its decision to proceed with its project
and enjoin NCRA from engaging in railroad operations the STB has
authorized pending further CEQA procedures and a court determination
that the NCRA has fully complied with CEQA. This application of CEQA
remedies to a public agency réilroad flies in the face of the uniform and
exclusive federal scheme for licensing railroad operations under 49 U.S.C.
section 10901 because it can be used to deny the public railroad the right to
engage in activities the STB has authorized. (City of Auburn, supra, 154
F.3d at p. 1033; Chicago and N.W. Transp. Co., supra, 450 U.S. at pp. 324-
327.)

b. CEQA remedies here have the effect of
regulating railroad operations, an area
within the STB’s exclusive licensing
authority.

CEQA and its remedies also fall under the second type of
categorically preempted state laws in this case because the statute as
applied to an inferstate rail project undertaken by a public railroad has the
effect of regulating “matters directly regulated by the Board — such as the
construction, operation, and abandonment of rail lines . . . .” (ddrian &
Blissfield R. Co., supra, 550 F.3d at p. 540.) The STB regulates
construction and operation of rail lines pursuant to 49 U.S.C. section

10901. (49 U.S.C. §§ 10501(b)(2), 10901.) A railroad obtains the
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authority to operate over a line through an application for a certificate of
public convenience and necessity or through an exemption. (49 U.S.C.
§§ 10901, 10502.) The STB’s jurisdiction in this area is plenary and
exclusive. “[T]he ICC Termination Act evinces an intent by Congress to
assume complete jurisdiction, to the exclusion of the states, over the
regulation of railroad operations.” (CSX Transp., Inc. v. George Public
Service Comm 'n., supra, 944 F.Supp. at p. 1584; Pace v. CSX Transp., Inc.
(11th Cir. 2010) 613 F.3d 1066, 1069 [“section 10501(b) plainly conveys
Congress’s intent to preempt all state law claims pertaining to the operation
or construction of a side track™].)

The STB must also comply with NEPA (42 U.S.C. § 4321 et seq.)
in making its licensing decisions. In some cases, such as STB authorization
for construction of new railroad lines, federal approval comes with
exhaustive federal environmental review and results in approval
conditioned on extensive mitigation measures. (See, e.g., California High-
Speed Rail Authority — Construction Exemption — in Merced, Madera and
Fresno Counties, Cal., supra, 2013 WL 3053064, %19, %36-37 [mandatory
compliance with mitigation measures]; California High-Speed Rail
Authority — Construction Exemption — in Fresno, Kings, Tulare, and Kern
Counties, Cal., supra, 2014 WL 3973120, *16, *44-45 [same].) In the case
at hand, the STB considered the NCRA’s proposed operations under its
NEPA regulations and determined the proposed operations were
categorically excluded from environmental review. (See 49 C.F.R. §§
1105.6(b)(4), (c), 1105.7(e)(5)(i)(C).) The type of action, be it construction
or operations, will determine the level of federal environmental review.

The result of the STB’s regulatory process is a decision to permit or

deny proposed rail construction or operations. (49 U.S.C. §§ 10901,
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10502.) If the STB permits the proposed action, federal law provides
avenues to challenge the decision and federal remedies. (/d., § 10502(d)
[request to revoke exemption]; 28 U.S.C. §§ 2321(a), 2342(5), 2344
[judicial review in federal court of appeals for action to enjoin or suspend
STB order].)® Applying CEQA to a public railroad undertaking an
interstate rail project would trigger a largely parallel state process that could
lead to lawsuits and judicial intervention that could have the effect of
second-guessing fully considered decisions already made by the STB. This
constitutes substantial interference in an area that the STB directly and
exclusively regulates, and is therefore preempted. (Chicago and N.W.
Transp. Co., supra, 450 U.S. at p. 321 [in analogous rail abandonment
context, ICC’s plenary and exclusive authority suggests congressional
intent “to limit judicial interference with the agency’s work” and state law
regulating abandonment therefore preerripted]; People v. Burlington
Northern Santa Fe R.R., supra, 209 Cal.App.4th at p. 1529 [ICCTA

preempted state anti-blocking regulation].)

c. CEQA remedies here would prevent or
unreasonably interfere with rail
transportation.

CEQA remedies here also satisfy an as applied test for preemption
under section 10501(b) because they “would have the effect of preventing

or unreasonably interfering with railroad transportation.” (Barrois, supra,

8 Petitioner Friends of Eel River unsuccessfully challenged the
August 2007 change in operator exemption. (Northwestern Pacific
Railroad Company — Change in Operators Exemption — North Coast
Railroad Authority, Sonoma-Marin Area Rail Transit District and
Northwestern Pacific Railway Co., LLC, Fin. Docket No. 35073 (S.T.B.
served Feb. 1, 2008), 2008 WL 275698.)
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533 F.3d at p. 332 citing CSX Transp., Inc. — Petition for Declaratory
Order, supra, 2005 WL 1024490 at *3.) For example, the ICCTA
preempted a state condemnation law under the as applied test because the
facts showed that the proposed condemnation of actively used railroad
property in that case was unreasonable interference with rail transportation.
(Union Pacific R. Co., supra, 647 F.3d at pp. 679-680; see also Association
of American Railroads v. South Coast Air Quality Man. Dist. (9th Cir.
2010) 622 F.3d 1094, 1098.) The CEQA remedies Petitioners seek in this
case include a writ of mandate and injunctive relief that could prevent or
unreasonably interfere with the NCRA’s and its private operator’s railroad
operations that they have a federal license to perform. (Pub. Resources
Code, § 21168.9 [describing CEQA remedies].) This is not a situation
involving a remote or incidental effect on rail transportation, but rather
direct, unreasonable interference with federally authorized railroad
operations. (Florida East Coast Ry. Co., supra, 266 F.3d at p. 1331;
Barrois, supra, 533 F.3d at p. 332.)

3. The STB has determined that section 10501(b)
preempts CEQA remedies in the context of a
public agency railroad engaging in STB-
authorized actions.

Finally, the STB has addressed a similar preemption question in
California High-Speed Rail Authority — Petition for Declaratory Order,
Fin. Docket No. 35861, 2014 WL 7149612 (S.T.B. served December 12,

1014).° In the context of a public railroad under its jurisdiction,

? Parties to this STB proceeding have petitioned for review to the
Ninth Circuit Court of Appeals. (Kings County, et al. v. Surface
Transportation Board, No. 15-71780, filed June 11, 2015.)
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undertaking its own rail project, the STB held, “CEQA is a state
preclearance requirement that, by its very nature, could be used to deny or
significantly delay an entity’s right to construct a line that the Board has
specifically authorized, thus impinging upon the Board’s exclusive
jurisdiction over rail transportation.” (/d. at *7.) CEQA lawsuits and
remedies in this context attempt to regulate a project the STB directly
regulates. (Id. at *7.) The STB’s decision merits careful consideration
because the agency administers the ICCTA and is “uniquely qualified” to
determine whether state law would stand as an obstacle to congressional
intent in the ICCTA. (Green Mountain R.R. Corp., supra, 404 F.3d at p.
642-643; accord Emerson, supra, 503 F.3d at p. 1130; Adrian & Blissfield
R. Co., supra, 550 F.3d at p. 539; see also Town of Atherton v. California
High-Speed Rail Authority (2014) 228 Cal.App.4th 314, 332, fn. 4.)

C. The Statutory Framework and History Reinforces
Congressional Intent to Preempt State Laws That Have
the Effect of Interfering with Uniform Federal
Regulation of Railroad Operations.

Not only does the plain language in section 10501(b) indicate
congressional intent to preempt the CEQA remedies here, so does the
ICCTA’s statutory framework and history. Neither Petitioners nor
Respondents provide a comprehensive discussion of the statutory
framework or history surrounding federal regulation of railroad operations.
That history establishes Congress’s long-standing emphasis on national
uniformity for regulating railroads operating in interstate commerce by
establishing an exclusive federal licensing scheme and preempting state

laws that regulate in the same areas.
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1. The Transportation Act of 1920 amended the
Interstate Commerce Act to establish uniform
and exclusive federal regulation over
construction, operations, and abandonments of
track in interstate commerce.

“Railroads have been subject to comprehensive federal regulation
for [well over] a century.” (United Transp. Union v. Long Island R. Co.
(1982) 455 U.S. 678, 687, overruled in part by Garcia v. San Antonio
Metropolitan Transit Auth. (1985) 469 U.S. 528.) In 1887, Congress
enacted the Interstate Commerce Act, which created the Interstate
Commerce Commission, the nation’s first independent regulatory agency.
(Sen.Rep. No. 104-176, 1st Sess., p. 2 (1995), 1995 WL 701522 at *2.)
“The Interstate Commerce Act is among the most pervasive and
comprehensive of federal regulatory schemes . . ..” (Chicago and N.W.
Transp. Co., supra, 450 U.S. at p. 318.)

The Interstate Commerce Act originally focused on regulating
railroad rates, not specifically on matters affecting railroad construction or
operations. (Sen.Rep. No. 104-176, supra, 1995 WL 701522 at *2; see also
James W. Ely, Jr., The Railroad System Has Burst Through State Limits:
Railroads and Interstate Commerce, 1830-1920 (2003) 55 Ark. L. Rev.
933, 966 (Ely).) “Prior to the Transportation Act of 1920, regulations
coincidentally made by federal and state authorities were frequently
conflicting, and often the enforcement of state measures interfered with,
burdened, and destroyed interstate commerce.” (Transit Commission v.
United States (1933) 289 U.S. 121, 127.) “Dozﬁinant federal action was
imperatively called for.” (/bid.) In response, Congress passed the
Transportation Act of 1920, amending the Interstate Commerce Act and

establishing uniform and exclusive federal regulation over rail line
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construction, opérations, and abandonment. (Id. at pp. 126-127; see

| generally Railroad Comm. of Wisconsin v. Chicago, B. & Q. R. Co. (1922)
257 U.S. 563, 582-586 [1920 Act placed construction of new lines and
abandonment of old lines under ICC jurisdiction].)

The Transportation Act of 1920 serves as a critical foundatioh for
understanding the statutory framework in the ICCTA and how it affects the
preemption analysis in this case. Section 1 (18) of the Act imposed a
specific framework mandating federal approval prior to any railroad line
construction (new lines or extensions of existing lines), operations over the
lines, or abandonment of the lines if the lines were operated as part of
interstate commerce. (Transportation Act of 1920, § 402, 41 Stat. 477-478,
previously codified at 49 U.S.C. § (1)(18).) The Act reserved two areas for
state regulation: wholly intrastate rail transportation, including intrastate
spur and side tracks (9 2); and states’ ability to exercise their police powers
“to require just and reasonable [rail] service for'intrastate business, except
insofar as such requirement is inconsistent with any lawful order of the
Commission made under the provisions of the Act.” (/d., § 402, 41 Stat.
474, 476, previously codified at 49 U.S.C. §(1)(2), § (1)(17).)

Importantly, the 1920 amendments to the ICA defined the
Commission’s federal jurisdiction over railroad construction, operations,
and abandonment, “to the exclusion of state regulation . . . .” (Transit
Commission, supra, 289 U.S. at p. 128; see also Alabama Public Service
Commission v. S. Ry. Co. (1951) 341 U.S. 341, 346 fn. 7 [describing
Commission authority under section (1)(18-20) as exclusive].) Out of
concern for uniformity of regulation over railroads, the 1920 Act “puts the

railroad systems of the country more completely than ever under the
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fostering guardianship and control of the Commission . . ..” (Dayton-
Goose Creek Ry. Co. v. United States (1924) 263 U.S. 456, 478; see also
Texas & P. Ry. Co. v. Gulf, C. & S.F. Ry. Co. (1926) 270 U.S. 266, 277
[“Congress undertook to develop and maintain, for the people of the United
States, an adequate railway system.”]; Ely, supra, 55 Ark. L. Rev. at pp.
960-961.)"°

Thus, as far back as 1920, Congress had expressed its clear intent to
have exclusive federal regulatory jurisdiction over rail lines in interstate
commerce. The 1920 amendments drew a clear distinction between the
types of railroad facilities over which a state could exercise authority (e.g.,
intrastate spurs, side tracks) and the types of facilities over which it had no
authority (e.g., railroad main lines). (Railroad Commission of California v.
Southern Pacific Co. (1924) 264 U.S. 331, 344-346.) Further, state laws
that interfered with interstate rail operations were subordinate to the federal
interest. (Kansas City Southern Ry. Co. v. Kaw Valley Drainage Dist. of
Wyandotte Cnty., Kan. (1914) 233 U.S. 75, 79 [“direct interference with

commerce among the states could not be justified”].)

2. The Staggers Act continued and the ICCTA
strongly reinforced exclusive federal jurisdiction
over rail construction, operations, and
abandonments.

Uniformity through exclusive federal jurisdiction over rail line

construction, operations and abandonment remained in place in the

' Decisions following the 1920 amendments made clear that vesting
exclusive jurisdiction in the Commission specifically excluded the states
from regulating the same areas. (See, e.g., Colorado v. United States
(1926) 271 U.S. 153, 163-166; Atchison, T. & S.F. Ry. Co. v. R.R.
Commission (1922) 190 Cal. 214, 221-222, aff’d sub nom. Railroad
Commission of California v. Southern Pac. Co. (1924) 264 U.S. 331.)
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intervebning decades. (See, e.g., Palmer v. Com. of Mass. (1939) 308 U.S.
79, 84-85; City of Yonkers v. United States (1944) 320 U.S. 685, 690-
691.)'" The Supreme Court continued to describe this jurisdiction as
“exclusive and plenary.” (Chicago and N.W. Transp. Co., supra, 450 U.S.
atp. 321 [kdiscussing section 1(20) of Transportation Act related to rail line
abandonment].) |

This exclusive jurisdiction over rail line construction, operations,
and abandonments continued essentially unchanged in the Staggers Rail
Act of 1980, as did state jurisdiction over spur, industrial, team, switching,
and side tracks located wholly in one state. (Staggers Rail Act of 1980,
Pub.L. No. 96-448 (Oct. 14, 1980) § 221, 94 Stat. 1895; see generally
lllinois Commerce Com’nv. IL.C.C. (D.C. Cir. 1989) 879 F.2d 917, 921-925
[discussing treatment of intrastate tracks under 1920 Act and Staggers
Act].) Under the Staggers Act, states could apply to the Interstate
Commerce Commission for certification to regulate intrastate rates,
classifications, rules, and practices pursuant to federal standards. (See
generally Southern Pacific Transp. Co. v. Public Utilities Com’n (9th Cir.
1993) 716 F.2d 1285, 1287.)

In 1995, Congress enacted the ICCTA, amending the Interstate
Commerce Act again. The ICCTA abolished the Interstate Commerce
Commission and replaced it with the STB, substantially deregulated the
railroad industry, and broadly preempted state regulation of railroads.

(Florida East Coast Ry. Co., supra, 110 F.Supp.2d at p. 1373.) The

t Congress codified provisions of the Interstate Commerce Act in
1978 as subtitle IV of title 49 of the U.S. Code. (Act of Oct. 1978, Pub.L.
No. 95-473, 92 Stat. 1337.) Section (1)(18) was codified at section 10901
(construction and operations of main line track). Section 1(20) on
abandonments was codified at section 10903.
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ICCTA maintained the exclusive federal jurisdiction over railroad
construction, operation, and abandonment dating back to the Transportation
Act of 1920, but then extended that exclusive jurisdiction to include the
more general term “rail transportation™ and, specifically, wholly intrastate
tracks. (49 U.S.C., §§ 10901, 10903, 10501(b)(1), 10501(b)(2).) In
addition, the ICCTA included section 10501(b), with the express
preemption language at issue here.

The collective impact of these amendments was to establish in the
ICCTA, “an incredibly wide grant of exclusive jurisdiction to the STB to
regulate railroad operations . . ..” (CSX Transp., Inc. v. Georgia Public
Service Comm’'n, supra, 944 F.Supp. at p. 1582.) Congress’s intent is

manifest in the Act’s legislative history:

Although States retain the police powers reserved by the
Constitution, the Federal scheme of economic regulation and
deregulation is intended to address and encompass all such
regulation and to be completely exclusive. Any other
construction would undermine the uniformity of Federal
standards and risk the balkanization and subversion of the
Federal scheme of minimal regulation for this intrinsically
interstate form of transportation.

(H.R.Rep. 104-311, supra, at p. 808.) The ICCTA thus strengthened the
comprehensive scheme of uniform federal regulation of railroad
‘construction, operations, and abandonments put in place nearly a century
ago. (See, e.g., Florida East Coast Ry. Co., supra, 266 F.3d at p. 1373
[“In 1995, Congress eliminated what little remained of state and local
regulatory authority over railroad operations . . .”]; CSX Transp., Inc. v.
Georgia Pub. Serv. Comm'n, supra, 944 F Supp. at p. 1582 [“. . . Congress
intended the preemptive net of the ICC Termination Act to be broad by

extending exclusive jurisdiction to the STB over anything included within
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the general and all inclusive terrﬁs “transportation by rail carriers.”]; see
also Elam v. Kansas City Southern Ry. Co. (5th Cir. 2011) 635 F.3d 796,
805 citing H.R. Rep. No. 104-311 [section 10501(b) establishes “‘the direct
and complete pre-emption of State economic regulation of railroads.””’].)
The statutory framework around section 10501(b), with its emphasis
on nationally uniform regulation of railroad line construction and
operations, reinforces Congress’s intent to preempt the type of dual
federal/state regulation inherent in the CEQA remedies sought in this case.
This goal of national uniformity, made express in the statute, would be

impossible if a different set of rules applied in every state.

D. The Presumption Against Preemption Does Not
Overcome the Congressional Intent in the Plain
Language of the Statute and the Statutory Framework.

Every preemption analysis must consider the presumption against
preemption. (Brown, supra, 51 Cal.4th at p. 1060.) The purpose of the
presumption against preemption is to ensure that the federal-state balance
will not be disturbed unintentionally by Congress or unnecessarily by the
courts. (Jbid.) Applying it in this case, however, does not change the result
in light of the express preemption language in section 10501(b) and the
statutory frameWork. (People ex rel. Harris v. Pac Anchor Transp., Inc.,
supra, 59 Cal.4th at p. 778 [interpretation of express preemption provision
requires consideration of plain language and statutory framework].)
Section 10501(b)’s plain language and the larger statutory framework for
exclusive STB regulation of railroad operations demonstrate Congress’s
intent to preempt the state-law remedies in this case. The presumption
against preemption does not overcome this evidence of congressional

intent. (City of Auburn, supra, 154 F.3d at pp. 1029-1031.)
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II. INTERPRETING SECTION 10501(b) To PREEMPT CEQA
REMEDIES AGAINST A PUBLIC AGENCY RAILROAD’S
FEDERALLY-AUTHORIZED RAIL TRANSPORTATION PROJECT
DOES NOT UNCONSTITUTIONALLY INFRINGE ON STATE
SOVEREIGNTY.

Despite the express preemption language and statutory framework,
Petitioners claim preemption of CEQA remedies here would
impermissibly infringe on state sovereignty. (See, e.g., Petitioners’ Reply
Brief, pp. 16-22.) The U.S. Supreme Court, however, has rejected nearly
identical claims based in the Tenth Amendment, 'holding that when a state
exercises its sovereign prerogative to build and operate a railroad, uniform
application of federal law to the public railroad does not improperly
infringe on state sovereignty. Petitioners’ reliance on Nixon v. Missouri
Municipal League (2004) 541 U.S. 125, which involved fundamentally

different circumstances, is misplaced.

A. Uniform Application of Section 10501(b) Preemption
To A Public Agency Railroad Is Consistent With The
Tenth Amendment.

In the context of railroads in interstate commerce, the Supreme
Court has repeatedly rejected Tenth Amendment challenges to interpreting
various federal laws that apply uniformly to public and private railroads.
The Tenth Amendment provides: “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively or to the people.” (U.S. Const., 10th Amend.)
When a state voluntarily directs one of its agencies to enter into the
business of interstate railroading, the Tenth Amendment does not prevent
Congress from requiring uniform application of federal law to that railroad,

even if it impedes to some degree the state’s governance of its agency.
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The Supreme Court first addressed Tenth Amendment
considerations in the context of a public agency railroad in United States v.
California (1936) 297 U.S. 175, overruled in part in Garcia v. San Antonio
Metropolitan Transit Authority (1985) 469 U.S. 528. The underlying issue
was whether the State-Belt Railroad was a “common carrier engaged in
interstate commerce by railroad” within the meaning of the federal Safety
Appliance Act and subject to its requirements, even though the statute did
not specifically state that it applied to state-owned railroads. (/d. at pp.
180-181.) The Supreme Court held the state-owned railroad was a common
carrier and that the federal law applied. (/d. at pp. 185-186.) The Court
rejected the argument that the statute was insufficiently clear to bind the
sovereign based on the presumption that a sovereign is not bound by a

statute unless named. (/d. at pp. 185-186.) The Court explained:

We can perceive no reason for extending [the presumption] so
as to exempt a business carried on by a state from otherwise
applicable provisions of an act of Congress, all-embracing in
scope and national in purpose, which is as capable of being
obstructed by state as by individual action.

(Id. at p. 186.) The presumption was intended only to resolve doubts, not
contradict the plain meaning of the statute. (/d. atp. 187.)

Two decades later, in California v. Taylor (1957) 353 U.S. 553, the
Supreme Court rejected a Tenth Amendment challenge to the federal
Railway Labor Act analogous to the one Petitioners make in this case to the

ICCTA:

If California, by engaging in interstate commerce by rail,
subjects itself to the commerce power so that Congress can
make it conform to federal safety requirements, it also has
subjected itself to that power so that Congress can regulate its
employment relationships.
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(/d. atp. 568.) That is, the Tenth Amendment did not bar a federal statute
from supplanting state civil service laws governing employees of a state-
owned railroad. (/d. at pp. 560, 568.) The fact that the state laws had to
“give way” was consistent with the Tenth Amendment.

Even at the height of the Supreme Court’s expansive interpretation
of the Tenth Amendment in National League of Cities v. Usery (1976) 426
U.S. 833, overruled in Garcia, supra, 469 U.S. 528, the Supreme Court
preserved the holdings in United States v. California and California v.
Taylor that operating a railroad in interstate commerce was not an integral
part of a State’s sovereign activity and thus was not immune from federal
regulation. (426 U.S. at p. 854, fn. 18; accord, United Transp. Union v.
Long Island R.R. Co. (1982) 455 U.S. 678, 685, overruled in part by
Garcia, supra, 469 U.S. 528 [“operation of a railroad engaged in interstate
commerce is not an integral part of traditional state activities generally
immune from federal regulation under National League of Cities”]; see also
Southeastern Pennsylvania Transportation Authority v. Pennsylvania
Public Utility Comm. (E.D.Penn. 1993) 826 F.Supp. 1506, 1521-1522
[discussing how National League of Cities did not disturb United States v.
California and California v. Taylor].)

Finally, in Garcia v. San Antonio Metropolitan Transit Authority,
the Supreme Court considered whether a local transit agency was immune
under the Tenth Amendment from application of employee overtime and
minimum wage requirements under the Fair Labor Standards Act. (Garcia,
supra, 469 U.S. at p. 530.) The Supreme Court rejected the holding in
National League of Cities that the federal government could not enforce
legislation against the States in “areas of traditional government functions.”

(/d. at pp. 545-547.) The Court adopted an expansive view of Congress’s
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power under the Commerce Clause and concluded that there was no
destruction of state sovereignty in Congress applying the federal act’s wage
and hour provisions to the local transit agency. (I/d. at pp. 554, 557.)
Garcia reinforces the earlier holdings that that when a state voluntarily
enters the field of interstate commerce by rail, federal laws can, consistent
with the federal Constitution, expressly mandate the state to conform to the

uniform regulatory scheme.

B. Petitioners’ Reliance on Nixon v. Missouri Municipal
League is Misplaced.

The basis for the holdings in the foregoing cases was that in the
various railroad laws at issue, Congress intended to treat public and private
railroads uniformly, in order to create and maintain a uniform nationwide
rail system. For example, the Supreme Court held the federal Railway
Labor Act applied to the publicly-owned State Belt Railroad in the same
fashion it applied to a private railroad, and preempted state civil service
laws even though the Act did not specify that state-owned railroads were
covered. (Californiav. Taylor, supra, 353 U.S. at pp. 567-568.) In so
holding, the Court emphasized that, “the consistent congressional pattern in
railway legislation which preceded the Railway Labor Act was to employ
all-inclusive language of coverage with no suggestion that state-owned
railroads were not included.” (/d. at p. 564.) The Court explained without
qualification, “Congress intended it to apply to any common carrier by
railroad engaged in interstate transportation, whether or not owned or
operated by a State.” (/d. at p. 567.)

| California v. Taylor was founded on extensive authorities holding
federal railroad laws apply uniformly to railroads in interstate commerce,

regardless of the public or private nature of their ownership. (See generally
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California v. Taylor, supra, 353 U.S. at pp. 561-564.) The Interstate
Commerce Commission treated the State Belt Railroad and “other state-
owned rail carriers” as common carriers and subject to its jurisdiction under
the Interstate Commerce Act. (Id. at pp. 561-562 citing California
Canneries Co. v. Southern Pacific Co., 51 1.C.C. 500, 502-503 (1918),
United States v. Belt Line Railroad Co., 56 1.C.C. 121 (1919), and Texas
State Railroad, 34 1.C.C. Val.R. 276 (1930).) Other federal statutes
regulating railroads, “have consistently been held to apply to publicly
owned or operated railroads.” (Calffornia v. Taylor, supra, 353 U.S. at pp.
562-563 citing cases involving the Safety Appliance Act, Federal
Employers’ Liability Act, and Carrier’s Taxing Act.)'? In light of the
federal scheme, there was no basis to treat a state-owned railroad
differently than a private railroad. (/d. at pp. 563-564.)

The holding and reasoning of California v. Taylor with respect to the
Railway Labor Act applies with equal force in the context of the ICCTA
and public railroads. Courts and the Interstate Commerce Commission
consistently treated public railroads the same as private railroads under the
Interstate Commerce Act, the ICCTA’s predecessor statute. (City of New
Orleans v. Texas & Pa. Ry. Co. (5th Cir. 1952) 195 F.2d 887, 889 [New
Orleans Public Belt Railroad was common carrier subject to Interstate
Commerce Act]; City of New Orleans by and Through Public Belt R.R.
Comm. v. Southern Scrap Material Co., Ltd. (E.D.La. 1980) 491 F.Supp.
46, 48 [same]; International Longshoremen’s Ass’n, AFL-CIO v. North

'2 The California Attorney General also recognized the Railway

~ Labor Act applied to the State Belt Railroad and superseded conflicting
provisions of state civil service laws. (California v. Taylor, supra, 353 U.S.
atp. 561, fn. 9 citing 4 Ops.Cal.Atty.Gen. 300-306 (1944).)
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Carolina Ports Authority (4th Cir. 1972) 463 F.2d 1, 3-4 [North Carolina
Ports Authority was common carrier subject to Interstate Commerce Act,
and Railway Labor Act for operation of terminal railroad]; Staten Island
Rapid Transit Operating Authority v. LC.C. (2d Cir. 1983) 718 F.2d 533,
539-540 [local public agency qualified as carrier under Interstate
Commerce Act].)

As the Fifth Circuit Court of Appeals explained in discussing the |
New Orleans Public Belt Railroad, “[s]o long as it engages in interstate and
foreign commerce it is subject to the federal law and the Interstate
Commerce Commission, like any other railroad.” (City of New Orleans v.
Texas & Pa. Ry. Co., supra, 195 F.2d. at p. 889, emphasis added; cf. Los
Angeles Met. Transit Authority v. Public Utils. Comm. (1963) 59 Cal.2d
863, 868-870 [term “common carrier” in state statute inclusive of both
public and private transportation utilities].)

Moreover, the STB continues to regulate public agency railroads
under the ICCTA on par with private railroads. (See, e.g., Alaska Railroad
Corporation — Construction and Operation Exemption — Rail Line Between
North Pole and Delta Junction, AK, Fin. Docket No. 34658 (S.T.B. served
Jan. 6, 2010), 2010 WL 24954 at * 1 [STB authorized state-owned Alaska
railroad to construct and operate new rail line}; California High-Speed Rail
Authority — Construction Exemption — In Merced, Madera, and Fresno
Counties, Cal., supra, 2013 WL 3053064 [STB authorized state rail
authority to construct new rail line]; South Carolina Division of Public
Railways, D/B/A Palmetto Railways — Intra-Corporate Family T ransaction
Exemption etc., Fin. Docket No. 35762 (S.T. B. Served Sept. 13, 2013),
2013 WL 4879234 [applying exemption procedures to state-owned rail

carrier]; State of North Carolina — Intracorporate Family Exemption —
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Merger of Beaufort and Morehead Railroad Company into North Carolina
Railroad Company, Fin. Docket No. 33573 (S.T.B. served April 23, 1998),
1998 WL 191270 [same].)

Nixon therefore does not govern this case because the federal statute
there was ambiguous about treating public and private entities uniformly
and involved a state opting out of an industry, not a state affirmatively
opting in. In Nixon, the federal statute preempted state or local laws
expressly or effectively “prohibiting the ability of any entity” to provide
telecommunications services and the state statute prohibited its political
subdivisions from doing so. (Nixon, supra, 541 U.S. at p. 128 citing 47
U.S.C. § 253.) The Court interpreted the term “any entity” to be
ambiguous, and not intended to inélude political subdivisions of the state,
emphasizing the rule from Gregory v. Ashcroft (1991) 501 U.S. 452, that
congressional intent to impinge on a State’s arrangement for conducting its
own government must be through a “plain statement.” (Nixon, supra, 541
U.S. atpp. 132-134, 140-141.) “[N]either statutory structure nor
legislative history points unequivocally to a commitment by Congress to
treat governmental telecommunications providers on par with private
firms.” (/d. at p. 141.) In other words, there was no suggestion in Nixon
that the particular provision challenged was designed to ensure nationwide
uniformity in the area of telecommunications, or that there was a danger
that a state, by passing a law removing its subdivision from the pool of
entities that could provide telecommunications services, would undermine
the federal scheme.

In contrast to the statute in Nixon, the ICCTA, its statutory
framework and history, and similarly comprehensive federal railroad laws

are replete with indications of congressional intent to treat public agency
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and private railroads “on par” in order to create and maintain a uniform
national interstate rail system. (California v. Taylor, supra, 353 U.S. at pp.
566-568; United Transp. Union, supra, 455 U.S. at p. 687; see also
Southeastern Pennsylvania Transportation Authority, supra, 826 F.Supp. at
pp. 1521-1522.) Moreover, this case does not involve a state decision to
keep a political subdivision from undertaking rail transportation, but an
express decision to enter this area. When a state voluntarily chooses to
enter the business of interstate commerce by rail, it does so in light of the
extensive, comprehensive regulation in the field and with the knowledge
that it must conform to that regulation in order to ensure uniformity. If the
“clear statement” rule of Nixon applies to this case, it is met here in the

context of section 10501(b).

III. THE MARKET PARTICIPANT DOCTRINE DOES NOT APPLY IN
THE CIRCUMSTANCES OF THIS CASE.

Just as the Tenth Amendment does not eliminate preemption in this
case, neither does the market participant doctrine. | The market participant
doctrine allows a public agency to engage in markets in the same manner as
a similarly-situated private party, without fear that federal law will preempt
its true market interactions. In the typical case, a public agency invokes the
doctrine to shield its market interactions from preemption. Petitioners,
however, seek to use the market participant doctrine in an unprecedented
way to subject a public agency to judicial proceedings and further
compliance with a generally applicable state law that is specifically
preempted under the posture and facts of this case. In this specific context
of a public agency created by the State for the purpose of constructing or

acquiring and operating a railroad that is subject to exclusive federal
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regulation under the ICCTA, which treats public and private railroads
uniformly, the doctrine does not apply to eliminate preemption.

As with the issue of preemption more generally, the Authority
recognizes that the position it is taking in this brief is different from the
typical public agency assertion of the market participant doctrine. But that
is because the doctrine, as raised in Atherton and the appellate Opinion
here, is addressed to a situation in which a pub’lic railroad must grapple
with an exclusive federal regulatory scheme and a state law that, under the
circumstances, conflict. The arguments here are limited to the issues in
these cases, addressing the unique area of a public agency charged with
operating a railroad under a pervasive and comprehensive federal
regulatory scheme. In this context, applying the market participant doctrine
would interfere with the State’s own purpose in creating the agency to

accomplish that task.

A. The Market Participant Doctrine Protects a Public
Agency’s Market Interactions From Preemption.

“[S]tate action in the nature of ‘market participation’ is not subject to
the restrictions placed on state regulatory power by the Commerce Clause.”
(Wisconsin Dept. of Industry, etc. v. Gould Inc. (1986) 475 U.S. 282, 289
(Gould).) The market participant doctrine recognizes that when a state acts
in a proprietary capacity, it has the same freedom to pursue its proprietary
interests as would a similarly-situated private entity. (Bldg. & Const.
Trades Council of Metro Dist. v. Associated Builders & Contractors of
Massachusetts/Rhode Island, Inc. (1993) 507 U.S. 218, 231-232 (Boston
Harbor).) “To the extent that a state is acting as a market participant, it

may pick and choose its business partners, its terms of doing business, and
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its business goals — just as if it were a private party.” (SSC Corp. v. Town
of Smithtown (2d Cir. 1995) 66 F.3d 502, 510.)

In a statutory preemption case, a reviewing court addressing the
market participant doctrine must first consider whether, in a particular case,
the market participant doctrine is even available, or whether there is clear
congressional intent to preclude this exception to preemption. The doctrine
is not free-standing, but a presumption about congressional intent in a
particular federal statute. (Engine Mfrs. Ass’n. v. South Coast Air Quality
Management. Dist. (9th Cir. 2007) 498 F.3d 1031, 1042.) The doctrine
therefore does not apply if the federal statute “contains ‘any express or
implied indication by Congress’ that the presumption embodied by the
market participant doctrine should not apply to preemption under the Act.”
(Ibid., citing Boston Harbor, supra, 507 U.S. at p. 231.) If a court
concludes the doctrine is not available in light of the federal law and facts
at issue in a particular case, the doctrine will not serve as an exception to
preemption and that is the end of the inquiry. (City of Charleston, South
Carolina v. A Fisherman’s Best, Inc. (2002) 310 F.3d 155, 178-179 [no
indication in Magnuson Act of proprietary exception to preemption].)

Only if a reviewing court concludes the federal statute is amenable to
the market participant doctrine under the facts presented will the court
engage in a second inquiry to consider whether the doctrine applies to the
specific public agency action in dispute. The court must carefully define
what the challenged action is, who is taking the challenged action, and what
the market is, if any. (See South Central Timber Development v. Wunnicke
(1984) 467 U.S. 82, 96-98 [defining action and market in dormant

commerce clause challenge].)
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Market participant doctrine questions may arise in a number of
different ways. However, it is helpful here to describe two distinct
procedural contexts reflected in cases involving federal statutes. The first is
a lawsuit by a plaintiff claiming a public agency defendant’s action is
preempted under a particular federal statute. The public agency defendant
invokes the market participant doctrine to shield its actions (i.e., allow the
actions to continue) from claims of preemption. (See, €.g., Boston Harbor,
supra, 507 U.S. at pp. 220-222, 232-233.) A second procedural context is a
lawsuit by a plaintiff seeking to require compliance with a state law, the
defendant raises preemption as a defense to the state-law enforcement suit,
and the plaintiff invokes the market participant doctrine to defeat the
federal preemption defense. (See, e.g., State of New York ex rel. Grupp v.
DHL Express (N.Y. 2012) 19 N.Y. 3d 278, 286.)

To determine whether the market participant doctrine applies in either
of these two contexts (and only after determining that the doctrine is

available in a particular case), a reviewing court considers two questions:

First, does the challenged action essentially reflect the entity’s
own interest in its efficient procurement of goods and services,
as measured by comparison with the typical behavior of private
parties in similar circumstances? Second, does the narrow scope
of the challenged action defeat an inference that its primary goal
was to encourage a general policy rather than address a specific
proprietary problem? Both questions seek to isolate a class of
government interactions with the market that are so narrowly
focused, and so in keeping with the ordinary behavior of private
parties, that a regulatory impulse can be safely ruled out.

(Cardinal Towing & Auto Repair, Inc. v. City of Bedford, Tex. (5th
Cir. 1999) 180 F.3d 686, 693.) A state action need satisfy only one of

the two questions to qualify the action as market participation rather
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than preempted regulation. (Johnson v. Rancho Santiago Community
College Dist. (9th Cir. 2010) 623 F.3d 1011, 1024.)

In this case involving section 10501(b) and actions subject to
the STB’s exclusive jurisdiction and regulation, the market participant
doctrine is not available to overcome preemption because applying the
doctrine here would conflict with congressional intent. Even if,
however, the Court considers the doctrine available and proceeds to
further analysis, the doctrine still does not apply because the |

challenged action in this case is not market participation.

B. The Market Participant Doctrine Does Not Apply Here
Because it Would Undermine Congressional Intent to
Have Uniform and Exclusive Federal Regulation of
Railroads in Interstate Commerce.

The Court’s first inquiry must consider whether the market
participant doctrine is even available in this case as an exception to the
preemption in section 10501(b). The doctrine is not available here to
eliminate preemption for two reasons. First, the market participant doctrine
would contradict the basis for applying section 10501(b) preemption in the
first place. And second, the doctrine here would be contrary to
congressional intent. Moreover, in this particular situation, applying the
doctrine would be contrary to the State’s intent in creating an agency to
operate a railroad subject to a federal regulatory scheme.

In analyzing the availability of the market participant doctrine in a
particular case, it is necessary to consider whether the doctrine is consistent
with general preemption principles under the federal law at issue. (Boston
Harbor, supra, 507 U.S. at p. 230 [explaining that market participant

doctrine was consistent with preemption principles under National Labor
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Relations Act].) As discussed above, preemption in section 10501(b) is
intended to give the STB exclusive jurisdiction over the regulation of rail
transportation, including the STB-licensed railroad operations at issue in
this case. Allowing a state law of general applicability to govern the same
area is contrary to preemption principles under the ICCTA. (Chicago and
N.W. Transp. Co., Inc., supra, 450 U.S. at pp. 324-326 [preempting state
law that sought to regulate abandonments, an area under exclusive federal
jurisdiction under Interstate Commerce Act]; City of Auburn, supra, 154
F.3d at p. 1031 [preempting state law that sought to regulate rail line
construction and operations].)

The market participant doctrine here would also be contrary to
congressional intent. Congressional intent is manifest in section 10501(b)
that STB’s jurisdiction over the railroad operations in this case is
“exclusive” and that “the remedies provided under [the ICCTA] with
respect to regulation of rail transportation are exclusive and preempt the
remedies provided under Federal or State law.” (49 U.S.C. §§ 10501(b),
10901; City of Auburn, supra, 154 F.3d at pp. 1029-1030.) Congress
intended to not only promote uniformity of regulation by giving the STB
exclusive and plenary jurisdiction over railroad operations, but also to
preempt state law remedies related to a railroad’s federally licensed
operations that would impose differing standards by states. (See Chicago
and Northwest Transp. Co., supra, 450 U.S. at pp. 320-321; CSX Transp.,
supra, 944 F.Supp. at p. 1581.)

Moreover, Congress enacted section 10501(b) in the context of a
regulatory framework that has applied uniformly to public and private
railroads for decades. (See section I.C, supra.) In light of this long-

standing history, the ICCTA indicates no congressional intent to allow for a
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separate, non-uniform regulation or remedial scheme for public agency
railroads as to their federally licensed activities. (Cf. California v. Taylor,
supra, 353 U.S. at p. 567 [recognizing uniform application of federal
railroad labor law, and preempting state civil service laws from applying to
public railroad]; see also Southeastern Pennsylvania Transportation
Authority, supra, 826 F.Supp. at p. 1521 [rejecting Tenth Amendment
argument that federal statute could not preempt state tax law from applying
to public railroad]; City of New Orleans, supra, 195 F.2d at p. 889.)
Congreés intended to have uniform and exclusive federal regulation, not
separate, additional state-specific requirements and remedies in states with
public agencies building or operating railroad in interstate commerce. (City
of Auburn, supra, 154 F.3d at p. 1030; cf. City of Charleston, South
Carolina v. A Fisherman’s Best, Inc., supra, 310 F.3d at p. 179 [no
indication in Magnuson Act that Congress intended to allow market
participant exception].) Under the circumstances of this case, to allow the
Petitioners here to use the market participant doctrine to nullify preemption
would be contrary to both congressional and state intent.

As indicated in the first question on review here, the only two
published decisions to address the market participant doctrine in the context
of section 10501(b) are the appellate Opinion in this case and Athefton.
(Opinion, pp. 28-34; Atherton, supra, 228 Cal.App.4th at pp. 334-341.)
Both cases involved California public agencies engaged in interstate
commerce by railroad and under the STB’s exclusive jurisdiction, and
facing CEQA lawsuits. The two decisions reached the opposite result on
the market participant doctrine and section 10501(b), albeit on different
facts. The Authority submits that under the facts of this case, and in light

of the analysis above, the market participant doctrine does not apply.
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Atherton’s market participant doctrine analysis fell short because the
court there assumed that the market participant doctrine was available
under section 10501(b) and then proceeded to considef whether the action
at issue was proprietary. (Atherton, supra, 228 Cal.App.4th at pp. 334-
336.) The court never analyzed whether the application of section 10501(b)
in that case was even amenable to the market participant doctrine. (/d. at
pp- 334-341.) The court therefore never reconciled the market participant
doctrine with congressional intent in the ICCTA. (/bid.) A proper focus on
congressional intent in section 10501(b) and the long history of uniform
treatment of public and private railroads demonstrates that the doctrine is
not available in this case. The Atherton court omitted an essential step in
market participant doctrine analysis.

Moreover, the Atherton court did not have before it a case where the
CEQA challenge was directly targeting actions over which the STB not
only had jurisdiction, but had specifically authorized. (Atherton, supra, 228
Cal.App.4th at p. 322 [challenge in case was to program EIR]; id., p. 332,
fn. 4 [acknowledging that agency could make request to STB for
declaratory order on issue of preemption].) Atherton recognized that the
challenged program EIR would be followed by further project-level
environmental review and thus the possibility of interfering with rail
transportation was more remote than was the case in City of Auburn. (Id. at
p. 333 [contrasting Atherton facts with City of Auburn because less clear
CEQA could deny railroad ability to conduct its operations or activities].)
Yet, this case presents the exact situation where Atherton recognized
preemption would apply to prevent a state law from interfering with STB
authorized rail operations. Atherton thus not only applied an incorrect

analytical framework for the market participant doctrine, it is
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distinguishable from this case, where the CEQA suit challenges rail
operations the STB has authorized. .

The STB has recently assessed the market participant doctrine,
section 10501(b), and CEQA remedies, considering the appellate decisions
in both this case and in Atherton. (California‘ High-Speed Rail Authority,
Petition for Declaratory Order, supra, 2014 WL 7149612, at *9-10.) For a
public railroad project under its jurisdiction and for which it had issued a
federal license, the STB held CEQA was preempted and the market
participant doctrine did not apply. (/d. at ¥10.) While Petitioners claim the
STB has no special expertise about the market participant doctrine and that
its decision can be disregarded, the Authority respectfully suggests that the
STB’s decision merits weight regarding the application of CEQA in the
context of a particular railroad under its jurisdiction. (Petitioners’ Reply
Brief, p. 31; Jessen v. Mentor Corp. (2008) 158 Cal.App.4th 1480, 1488;
Atherton, supra, 228 Cal.App.4th at p. 332, fn. 4.)

The Authority submits that by applying the initial market participant
doctrine inquiry and considering the doctrine in conjunction with
congressional intent in the ICCTA, and recognizing that the CEQA
remedies in this case are directed at STB authorized actions by a public
agency, the Court should affirm the holding of the appellate court below

and find the doctrine does not operate in this case to eliminate preemption.

C. In the Circumstances of This Case, NCRA’s
Compliance with CEQA and Being Subject to CEQA
Lawsuits is not Market Participation.

The Court need go no further with its market participant doctrine
analysis than conclude, as explained above, the doctrine simply does not

apply in this case as an exception to preemption. However, if the Court

42



undertakes the second inquiry and considers whether the disputed action at
issue is proprietary, the doctrine still does not apply. The challenged
“action,” when properly defined and in light of the procedural posture of
the case, is not market participation by NCRA that leads to an exception to

preemption.

1. A public agency railroad’s compliance with
CEQA, standing alone, is not market
participation.

Market participant doctrine cases focus on the “action” for purposes
of analysis as the action being disputed as preempted in a particular case.
(See, e.g., Boston Harbor, supra, 507 U.S. at pp. 222-223 [action for
market participant doctrine analysis was public agency’s approval of a
project labor agreement that litigants claimed was preempted by federal
law]; Gould, supra, 475 U.S. at p. 285 [action for market participant
doctrine analysis was state debarment scheme that litigants claimed was
preempted by federal law]; State of New York ex rel. Grupp, supra, 19
N.Y.3d at pp. 286-287 [action for market participant doctrine was state law
that litigant was trying to enforce]; DHL Express (USA) Inc. v. State, ex rel.
Grupp (F1.Dist.Ct.App. 2011) 60 So.3d 426, 429 [same]; Whitten v. Vehicle
Removal Corp. (Tx.Ct.App. 2001) 56 S.W.3d 293, 309-310 [same].) The
focus of each of these types of cases is whether the particular challenged
action or state law is itself market participation, rather than whether the
public agency is engaging in some form of market participation more
generally.

This case is fundamentally different from these types of market
participant cases. The specific “action” at issue that is said to be the market

participation is the NCRA’s compliance with CEQA, and the resulting
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CEQA enforcement lawsuits. (Pub. Resources Code, §§ 21002, 21081;
21167.) This is the case because Petitioners’ lawsuit is grounded in
NCRA'’s alleged failure to fully comply with CEQA, and it seeks remedies
under Public Resources Code section 21168.9. But a public agency’s
actions to comply with CEQA, standing alone, are not market participation.
When a public agency complies with a state law that is itself not
proprietary, it “is not participating in an open market but simply carrying
out a traditional state regulatory responsibility.” (Children’s Hospital and
Medical Center v. Bonta (2002) 97 Cal.App.4th 740, 768.)

Inherent in market participation is an underlying voluntary action by
a public agency making choices in a specific free market. (Boston Harbor,
supra, 507 U.S. at pp. 230, 231 [describing doctrine as “permitting the
States to participate freely in the marketplace™]; United Haulers Ass’n v.
Oneida-Herkimer Solid Waste Management Authority (2d Cir. 2006) 438
F.3d 150, 158 [Commerce Clause does not restrict a public agency’s
“choices” about how to dispose of trash].) Following generally applicable
legal requirements here is nbt “participation” in any “market” because a
public agency preparing an EIR under CEQA, and then being sued by a
third party, involves neither a voluntary action nor any market interaction.
(State of New York ex rel. Grupp, supra, 19 N.Y.3d at pp. 286-287,
Children’s Hospital and Medical Center, supra, 97 Cal.App.4th at p. 768
[discharging regulatory responsibilities under state and federal law not
responsive to market forces and not engaging in any market].)
Fundamental aspects of market participation are simply lacking in this case.
(See, e.g., Gould, supra, 475 U.S. at p. 291 [rejecting market participant
doctrine where challenged statute not related to “state procurement

constraints or to local economic needs . . ..”].)
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The cases cited by Petitioners, which address a state or a local
government agency’s specific proprietary and procurement-related actions,
are distinguishable. (E.g., Engine Mfrs., supra, 498 F.3d at pp. 1035-1036
[rules for procuring clean vehicles when adding to a fleet]; Boston Harbor,
supra, 507 U.S. at pp. 220-223 [contract bid specifications applicable to
specific construction project]; Johnson, supra, 623 F.3d at p. 1016 [project
labor agreement to govern labor relations for multiple agency construction
projects]; White v. Massachusetts Council of Const. Employers, Inc. (1983)
460 U.S. 204, 205-206 [city executive order requiring percentage of
workforce on construction projects paid for with city funds to be performed
by workforce comprised of at least half city residents].) Characterizing
compliance with CEQA as market participation here, simply because the
overall mission of the NCRA is to own and operate a railroad, would be an
unwarranted extension of the doctrine.

Atherton, admittedly, did conclude that the Authority engaged in
market participation when it prepared its programmatic environmental
report. (Atherton, supra, 228 Cal.App.4th at p. 337.) The court reached
this result principally because the Legislature did not affirmatively exempt
the high-speed rail project from complying with CEQA, a state law that
pre-dated the Authority’s enabling and funding legislation. (/d. at p. 337.)
By this logic, however, a railroad’s compliance with generally applicable
state laws would always be market participation and would mean there
would never be preemption. For example, under this reasoning the federal
labor law at issue in California v. Taylor would not preempt state civil

service laws, the opposite of the result the Supreme Court reached. This
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analytical approach is flawed because it results in the market participant
doctrine swallowing the rule of preemption.13

Finally, the Cardinal Towing test further demonstrates that the
present circumstances of complying with CEQA and being subject to
CEQA lawsuits is not market participation in the context of a public agency
engaging in interstate rail operations and viewed in light of the ICCTA’s
purposes. Only public agencies must comply with CEQA’s procedural and
substantive mandates prior to approving and implementing a project. (Pub.
Resources Code, § 21002.) A similarly-situated private railroad has no
similar legal obligation to prepare an EIR or adopt feasible mitigation if it
wishes to construct, repair, or operate a railroad line, nor will it typically be
required to obtain permits or pre-approvals that would trigger CEQA
review by a public agency. (City of Auburn, supra, 154 F.3d at p. 1031; see
also DesertXpress Enterprises, LLC — Petition for Declaratory Order, Fin.
Docket No. 34914 (S.T.B. served June 27, 2007), 2007 WL 1833521, at *3-
4.) Accordingly, the NCRA’s legal duties under CEQA are uniike “the
typical behavior of private parties in similar circumstances.” (Cardinal
Towing, supra, 180 F.3d at p. 693, emphasis added.) This is particularly
the case here because even though a private railroad may be able to freely
choose to consider environmental information and to share information

with the public as it pursues its business goals (Petitioners’ Reply Brief, pp.

13 petitioners cite Electrical Contractors v. Department of Education
(Conn. 2012) 303 Conn. 402 as rejecting the argument that only state actors
may assert the market participant doctrine. That court did not decide this
issue, but instead relied on Boston Harbor to find that the plaintiffs’ state
law challenge to the labor agreement at issue were not preempted in the
first instance. (/d. at pp. 446-455.)
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26-27), the private railroad is not subject to being sued in state court for
alleged inédequacies in its internal procedures or substantive decisions.
And CEQA does not merely guide internal decisionmaking as
Petitioners suggest, but it includes a series of mandatory procedures that
precede agency decision making. (Petitioners’ Reply Brief, pp. 23-24.)
CEQA’s substantive mandate requires that public agencies not approve
projects as proposed if there are feasible mitigation measures or alternatives
that would substantially lessen the significant environmental effects of the
project. (Mountain Lion Foundation v. Fish & Game Com. (1997) 16
Cal.4th 105, 134.) Standing alone, CEQA is a law of general application,
not a law addressing a specific proprietary problem. (Cardinal Towing,
supra, 180 F.3d at p. 693.) And the ICCTA does not contemplate that
public railroads must be subject to an additional set of regulations and
remedies. In this context, complying with CEQA constitutes implementing
generally applicable state regulations, n(;t engaging in narrow market

interaction. (Cardinal Towing, supra, 180 F.3d at p. 693.)

2. That a public rail agency’s operation of a rail line
might be described as proprietary does not
transform CEQA compliance into market
participation.

Petitioners argue, nevertheless, that CEQA compliance in this case is
“proprietary” and escapes preemption because it is a required part of
NCRA’s underlying decision to lease, restore, and reopen its railroad line.
(Petitioners’ Reply, p. 23.) “Here, by requiring CEQA compliance before
reopening of the rail line, the State was acting within its capacity as a
proprietor of the line.” (/d. at p. 25.) According to Petitioners, it is not

simply NCRA, but “the State” that is engaging in proprietary conduct by
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making proprietary decisions. (/d. at pp. 27-30.) These arguments are
unpersuasive for two reasons.

First, Petitioners incorrectly attempt to merge NCRA’s CEQA
compliance with its railroad operations in order to characterize the entirety
of these two discrete activities as collectively constituting market
participation. (Petitioners’ Reply Brief, pp. 23-27.) This contention
ignores that a state may act as a market participant with respect to one
portion of a program while operating as a market regulator in implementing
another.” (United Haulers Ass’n, supra, 438 F.3d at p. 158.) Thus,
“[c]ourts must evaluate separately each challenged activity of the state to
determine whether it constitutes participation or regulation.” (US4
- Recycling, Inc. v. Town of Babylon (2nd Cir. 1995) 66 F.3d 1272, 1283.)
The fact that the NCRA’s decision about railroad operations may have been
participation in the railroad services market does not convert NCRA’s
CEQA compliance, let alone it being subject to CEQA enforcement
lawsuits, into market participation. (See State of New York ex rel. Grupp,
supra, 19 N.Y.3d at pp. 286-287 [state False Claims Act suit not part of
market participant action of contracting for shipping services]; DHL Exp.
(USA) v. State ex rel. Grupp, supra, 60 So.3d at p. 429 [same].)

Second, Petitioners’ arguments improperly merge “the State” and
NCRA in terms of who was allegedly acting in a proprietary capacity in
requiring or complying with CEQA. NCRA is the public agency
respondent in this lawsuit, and as discussed above, when it prepared its
EIR, it was simply complying with state law, not engaging in market
interactions with other parties. There is no challenge here to any state
legislative enactment or state agency funding decision, and this case

involves no state defendants. This case is therefore unlike cases Petitioners
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cite involving state statutes imposing funding conditions on public
construction projects that private parties alleged were preempted on their
face. (Petitioners’ Reply Brief, p. 25.) To the extent Petitioners argue “the
State” as a whole is engaging in the proprietary activity by either entering
the railroad business or requiring CEQA compliance, there can be no doubt
that the Legislature enacted CEQA to establish general state environmental
policy. As applied to public rail agencies constructing or operating rail
lines under STB jurisdiction, CEQA is effectively regulatory. (Pub.
Resources Code, §§ 21000, 21001, 21001.1, 21002; cf. Chamber of
Commerce v. Brown (2008) 554 U.S. 60, 71 [California statute establishing
labor policy, and not addressing procurement of goods and services, was

not market participation].)

3. CEQA remedies as applied to a public agency
railroad undertaking an STB-regulated project
reinforce that complying with the statute is not
market participation by the NCRA.

Finally, being subject to a CEQA enforcement lawsuit is not market
participation by NCRA, it is preempted state regulation of NCRA’s railroad
actions in the specific context of this case. Petitioners’ case is based solely
on CEQA. When a public agency prepares an environmental impact report
to consider in conjunction with its own proposed project, CEQA provides
for citizen enforcement of CEQA’s procedural and substantive
requirements by a private right of action against the public agency. (Pub.
Resources Code, §§ 21167, 21177.) A CEQA lawsuit may result in
remedies in the form of writs of mandate and injunctive relief. (/d. at §
21168.9; Laurel Heights Improvement Assn. v. Regents of University of
California (1988) 47 Cal.3d 376, 422-424 [discussing CEQA remedies].)
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CEQA’s remedy provisions both encourage initial compliance with
CEQA’s procedural and substantive mandates, and force corrective action
where appropriate. (Pub. Resources Code, § 21168.9.)

Petitioners’ lawsuit seeks to block NCRA from engaging in
federally-authorized railroad operations. This form of third party CEQA
lawsuit against NCRA is not NCRA’s market participation. (California
High-Speed Rail Authority — Petition for Declaratory Order, supra, at *12-
13; Whitten, supra, 56 S.W.3d at p. 310 [“The State may not escape the
preemptive effect of federal statutes by using private litigation as a means
of enforcement . . . .”]; see generally Ball v. GTE Mobilnet of California
(2000) 81 Cal.App.4th 529, 537 [state court enforcement is form of state
regulation]; cf. Chamber of Commerce v. Brown, supra, 554 U.S. atp. 72
[rejecting market participant argument where state statute included citizen
suit provision and provided for injunctive relief, damages, and penalties].)

Petitioners cite Engine Manufacturers for the premise that an
enforcement mechanism does not convert an otherwise proprietary action
into a regulatory action. (Engine Mfrs., supra, 498 F.3d at p. 1048.) This
holding was grounded, however, in the fact that the enforcement action was
embedded as part of an inherently proprietary action — clean vehicle
procurement rules. (/bid.) CEQA’s enforcement mechanisms, in contrast,
are in the Public Resources Code and are entirely separate from NCRA’s
market participation. Engine Manufacturers is therefore not applicable in
this case, where an entirely separate state statute prescribes procedural and
substantive requirements a public agency must follow and includes a
separate enforcement mechanism as part of that statute. (State of New York
ex rel. Grupp, supra, 19 N.Y.3d at p. 286; Whitten, supra, 56 S.W.3d at pp.
309-310.)
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The holding in Engine Manufacturers was also based in part on the
fact that the federal statute at issue expressly recognized state authority and
roles in regulating air pollution to meet federal standards and indicated no
congressional intent to bar states from choosing to use their own funds to
acquire or use vehicles cleaner than the federal standards. (Engine Mfrs.,
supra, 498 F.3d at p. 1043.) Enforcement of the procurement rules through
penalty provisions presented no conflict with federal law. The ICCTA, by
contrast, establishes uniform and exclusive federal regulation of the railroad
operations at issue in this case. (Compare id. at p. 1042 [“The “Clean Air
Act largely preserves the traditional role of the states in preventing air
pollution.”] and City of Auburn, supra, 154 F.3d at p. 1030 [plain language
in the ICCTA grants the STB “exclusive authority” over railway projects
like Stampede Pass™].) The market participant doctrine has no place here,
where applying it would undermine rather than carry out congressional

intent. (Engine Mfrs., supra, 498 F.3d. at p. 1042.)

IV. SECTION 10501(B) WILL NOT PREEMPT A RAILROAD’S
VOLUNTARY AGREEMENTS THAT DO NOT UNREASONABLY
INTERFERE WITH RAILROAD OPERATIONS.

The second question before the Court is whether section 10501(b)
preempts the CEQA claims in this case if the NCRA voluntarily agreed to
prepare an EIR in return for receiving state funds. The Authority will not
weigh in on thé specific facts of this case and whether a voluntary
agreement exists. The Court of Appeal thoroughly addressed the facts in its
Opinion and the parties have briefed whether an agreement to prepare an
EIR exists, whether the agreement covered an EIR on federally-licensed
railroad operations, and whether the Petitioners have standing to enforce

the agreement if it exists. Rather, the Authority addresses this question
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solely to ensure full consideration of the relationship between voluntary
agreements and preemption under 10501(b), including two important STB
decisions on this issue the parties do not address.

Section 10501(b) preempts only state or local regulation of rail
transportation. (49 U.S.C. § 10501(b)(2).) Thus, section 10501(b)
generally will not preempt a railroad’s voluntary choice to undertake an
“activity or restriction” that reflects the railroad’s own determination that
the condition is reasonable. (Joint Petition for Declaratory Order — Boston
and Maine Corporation and Town of Ayer, MA, Fin. Docket No. 33971
(S.T.B. served May 1, 2001), 2001 WL 458685 at *67 and fn. 38 (Boston
and Maine).) This is the case because, in general, voluntary agreements
between private parties are not presumptively regulatory acts. (PCS
Phosphate Co., Inc. v. Norfolk Southern Corp. (4th Cir. 2009) 559 F.3d
212,218-219.)

The STB first articulated the distinction between preempted
regulation under section 10501(b) and non-regulatory voluntary agreements
in Township of Woodbridge, N.J. et al., v. Consolidated Rail Corp., Inc.,
No. 42053 (S.T.B. served Dec. 1, 2000), 2000 WL 1771044 (Township of
Woodbridge). There, a freight railroad entered into a settlement agreement
to resolve a town’s litigation against it over noise from locomotive engine
idling by agreeing to curtail idling between 10:00 pm and 6:00 am. (/d. at
*1.) The railroad later argued before the STB that the settlement
agreement, both in its origineﬂ form and as subsequently clarified in a
consent decree, was preempted and not enforceable. (/d. at *2.) The STB
rejected that argument, concluding that when a railroad enters into a
contractual settlement agreement to resolve litigation, the railroad cannot

shield itself from the contractual bargain it struck by resorting to
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preemption. (/d. at *3-*4.) The voluntary agreement reflected the
railroad’s own determination and admission that the agreement would not
unreasonably interfere with interstate commerce. (/d. at *3.) There were
no facts suggesting that complying with the disputed settlement agreement
would unreasonably interfere with railroad operations. (/bid.)

Enforceable voluntary agreements can be an important tool for
railroads to address environmental issues. (See, e.g., Boston and Maine,
supra, 2001 WL 458685 at *6, fn. 38 [encouraging railroads and
communities “to work together to reach mutually acceptable solutions to
localized environmental concerns.”].) Voluntary agreements provide a
mechanism to resolve community concerns short of litigation, or resolve
litigation it if it occurs. (See, e.g., Village of Ridgefield Park v. New York,
Susquehanna & Western Ry. Corp. (2000) 163 N.J. 446, 462 [describing
voluntary efforts to address community issues in manner consistent with
congressional intent in the ICCTAY]; Township of Woodbridge, supra, 2000
WL 1771044 at *3-4.) Railroads gain an important degree of flexibility
through voluntary agreements to address local concerns while preserving -
their ability to engage in federally licensed railroad operations.

However, while a voluntary agreement is presumptively non-
regulatory, that presumption can be rebutted based on the specific facts of
the case. (Township of Woodbridge v. Consolidated Rail Corp., Inc., No.
42053 (S.T.B. served March 23, 2001), 2001 WL 283507, at *2-3 [railroad
could raise facts to show unreasonable interference with main line
operations as part of contract enforcement case].) Section 10501(b) may
preempt, for example, a contract enforcement remedy “so onerous as to
unreasonably interfere with railroad operations.” (Township of

Woodbridge, supra, 2000 WL 1771044 at *4; see also Wichita Terminal
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Association, BNSF Railway Company and Union Pacific Railroad
Company — Petition for Declaratory.Order, Fin. Docket No. 35765 (S.T.B.
served June 23, 2015), 2015 WL 3875937.)

In California High-Speed Rail Authority — Petition for Declaratory
Order, the STB held that third party enforcement of judicial remedies
would not escape preemption, even if a public agency’s actions in preparing
an EIR qualified as an implied voluntary agreement to comply with CEQA.
(California High-Speed Rail Authority - Petition for Declaratory Order,
supra, 2014 WL 7149612 at *7.) The STB explained:

In particular, we conclude that any implied agreement to
comply with CEQA that potentially could have the effect,
through the mechanism of a third-party enforcement suit, of
prohibiting the construction of a rail line authorized by the
Board unreasonably interferes with interstate commerce by
conflicting with our exclusive jurisdiction and by
preventing the Authority from exercising the authority we
have granted it.

(Id. at *7.) Therefore, if judicial enforcement of a voluntary agreement
between a railroad and a governmental entity would unreasonably interfere
with STB-regulated railroad operations, then section 10501(b) may preempt

that component of an agreement.
CONCLUSION

The Authority has provided the foregoing discussion to ensure a
comprehensive consideration of how the express preemption in section
10501(b) applies to public agency railroads. The Authority respectfully
suggests that while the Court of Appeal’s opinion may not have considered

all of the points raised here, that its ultimate holding was correct.
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Respondent California High-Speed Rail Authority (Authority) respectfully submits
this supplemental letter brief to address the effect on this appeal of the federal Surface
Transportation Board taking jurisdiction over the California High-Speed Train system.
Pursuant to the Court’s July 8th order, this brief discusses the following:

1. Does federal law preempt state environmental law with respect to California's
high-speed rail system? (See City of Auburn v. United States Government
. (9th Cir. 1998) 154 F.3d 1025; Association of American Railroads v. South
Coast Air Quality Management Dist. (9th Cir. 2010) 622 F.3d 1094.)

Answer: The Interstate Commerce Commission Termination Act preempts a
California Environmental Quality Act remedy in this appeal.

2. Assuming that federal law does, in fact, preempt state law in this area, is the
preemption in the nature of an affirmative defense that is waived if not raised
in the trial court or is the preemption jurisdictional in nature? (See
International Longshoremen’s Ass’n, AFL-CIO v. Davis (1986) 476 U.S,
380, 390-391 [90 L.Ed.2d 389]; Elam v. Kansas City Southern Ry. Co. (5th
Cir. 2011) 635 F.3d 796, 810; Girard v. Youngstown Belt Ry. Co. (Ohio -
2012) 979 N.E.2d 1273, 1280.)
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Answer: Preemption of the California Environmental Quality Act in this case is
jurisdictional in nature.

This brief also explains that the STB decision is new legal authority relative to the
STB’s jurisdiction, not improper extra-record evidence being offered on the merits of the
CEQA case, and that the STB’s jurisdictional decision overlaps geographically with the
decisions being challenged in this appeal.
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Introduction

The Surface Transportation Board (STB) is the successor to the
Interstate Commerce Commission. Pursuant to the Interstate Commerce
Commission Termination Act of 1995, or the “ICCTA,” Congress vested
the STB with exclusive regulatory jurisdiction over railroads involved in
interstate commerce. The remedies provided in the ICCTA over rail
transportation are exclusive and preempt the remedies provided under
federa] or state law.

Courts and the STB uniformly hold that the ICCTA preempts state
environmental pre-clearance requirements, such as those in the California
Environmental Quality Act (CEQA). The ICCTA preempts these
requirements because they can be used to prevent' or delay construction of
new portions of the interstate rail network, which is exactly the sort of
piecemeai 1:egulation Congress intended to eliminate. By contrast, federal
environmental laws like the National Environmental Policy Act, Clean

- Water Act, and Clean Air Act apply to rail transportatioil under STB
jurisdiction because these laws can be harmonized with the ICCTA. The
STB recently determined it has jurisdiction over California’s high-speed
train system. The ICCTA now precmpts any CEQA remedy in this appeal,
and the case must be dismissed.

The preemptive effect of the ICCTA on the CEQA remedies at issue
in this appeal is jurisdictional in nature. In section 10501(‘0), Congress
removed the right of state courts to adjudicate and provide state-law

remedies in those areas that the federal law preempts. Because this
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preemption implicates a state court’s jurisdiction, the defense can be raised
for the first time on appeal. Furthermore, the issue can be addressed for the
first time on appeal because the STB’s decision is new legal authority and
is not improper extra-record evidence directed at the merits of the CEQA
case.

The STB’s jurisdiction over the high-speed train system, and
application of the ICCTA, marks a shift in the applicable regulatory
framework for the project. Still, the environmental mitigation discussed in
the revised program environmental impact report, and that the Authority
_ adopted in 2010 (and readop‘ted. in 2012), will continue to apply to this
project. The Authority will work with its federal partners to ensure ail

environmental mitigation from the program EIR is included in the project

moving forward.

Procedural Setting

On March 27, 2013, the Authority filed with the STB a petition for
exemption from the prior approvai requirements in 49 U.S.C. § 10901 for
planned high-speed train construction in the Central Valley and -
concurrently filed a motion to dismiss on the grounds that the STB lacked
jurisdiction over the high-speed train project as a whole. (California High-
Speed Rail Authority-Construction Exemption-in Merced, Madera and
Fresno Counties, Cal., No. FD 35724, 2013 WL 1701795, at *1 (S.T.B.
April 18, 2013).) On April 18, 2013, the STB denied the Authority’s
motion to dismiss, stating it has jurisdiction over the entire high-speed train

system, iﬁcluding the proposed Central Valley construction. (/d. at *2.)
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The STB did not explain the basis er its jurisdiction, however, and instead
reserved that explanation for a subsequent decision. (/d. at *2.)

On June 13, 2013, the STB issued its decision explaining that it “has
juris‘diction over transportation by rail carrier . . . between a place in a state
_énd a place in the same state, as long as that interstate transportation is
carried out ‘as part of the interstate rail network.”” (California High-Speed
Rail Authority-Construction Exemption-in Merced, Madera and Fresno
Counties, Cal., No. FD 35724, 2013 WL 3053064, at *6, (S5.T.B. June 13,
2013).) The decision goes on to explain that the STB has jurisdiction over
the high-speed train system because its interconnectivity with Amtrak
makes it pért of the interstate rail network. (/d., at *6.)' The STB found
that the high-speed train system “would have extensive interconnectivity
with Amirak, ﬁvhich has long provided interstate passenger rail service, and
is therefore part of the interstate rail network.” (/d. at *6.) The STB thus

determined it has jurisdiction over the entire high-speed train system.”

! The June 13, 2013, STB decision discusses the programmatic EIR/EISs
prepared by the Authority and the Federal Railroad Administration that the
agencies used to establish the high-speed train system, which is depicted in
a map in Appendix B of the paper copy of the decision submitted to the
Court and served on June 26, 2013. (/4 at *4-5 and fn. 49; id., Appendix
B; see also Appendix C Environmental Memorandum, * 26-28 [discussing
first-tier EIR/EISs, including 2010 Revised Final Program EIR].) The
high-speed train system map is not reproduced in the Westlaw version of
the June 13th decision.

? Following the jurisdictional portion of the decision, the STB analyzed the
Merced to Fresno project that the Authority has proposed for construction,
exempted the construction from further regulation, and authorized the
construction to proceed with various conditions. (/d. at * 9-13.)
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The STB decision became effective on June 28, 2013. (/4. at
*16.) No petitions to reopen the proceeding were filed by the July 3, 2013,
deadline. (/d. at *16.) The limitations period for an appeal is August 27,
2013. (28 U.S.C. §§ 2321(a), 2342, 2343, 2344.)

ARGUMENT

I The California High-Speed Train System Is Now Subject to STB
~ Jurisdiction Under the ICCTA, Which Preempts A CEQA
Remedy in this Case.

The first question in the Court’s July 8, 2013, order asks:

Does federal law preempt state environmental law with
respect to California's high-speed rail system? (See City of
Auburn v. United States Government (9th Cir. 1998) 154 F.3d
1025; Association of American Railroads v. South Coast Air
Quality Marnagement Dist. (9th Cir. 2010) 622 F.3d 1094.)

The only state environmental law at issue in this case is CEQA. (Pub.
Resources Code, § 21000 et seq.) And the only high-speed train system
decisions at issue in this case are the Authority’s certification of the Bay
Area to Central Valley Revised Final Program Environmental Impact
Report (EIR) and its selection of the ge_n¢ral route into the Bay Area ﬁ'om

the Central Valley. On the limited issues before the Court in this appeal,
the ICCTA preempts any CEQA remedy.

In enacting the ICCTA in 1995, Congress abolished the former
Interstate Commerce Commission, assigned regulatory responsibilitics
under the act to the STB, -and broadly deregulated the railroad industry. (49
U.S.C. § 10101; see also CSX Transportation, Inc. v. Georgia Public
Service Comm. (N.D. Ga. 1996) 944 F.Supp. 1573, 1583-84 [discussing the
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ICCTA and its underlying policy].) Of the many rail transportation policies
Congress articulated in the ICCTA, one of them is “to reduce regulatory
barriers to entry into and exit from the industry.” (49 U.S.C. § 10101.) The
ICCTA “expanded the agency’s [STB’s] jurisdiction to include certain
wholly intrastate rail transportation based upon its relationship to the
interstate rail network, endorsing a shift in jurisdiction away from the
states.” (California High-Speed Rail Authority-Construction Exemption-in
Merced, Madera and Fresno Counties, Cal., No. FD 35724, 2013 WL
3053064, at *7-8, (S.T.B. June 13, 2013))

Under the Supremacy Clause of the United States Constitution, laws
of the United States are the supreme law of the land. (U.S. Const., art. VI,
cl. 2.) “The doctrine of preemption gives force to the Supremacy Clause.”
(People. v. Burlington Northern Santa Fe Railroad (2012) 209 Cal.App.4th

1513, 1521.) “[Wihen ‘a state statute conflicts with, or frustrates, federal
law, the former must give way.”” (lbid., citing CSX Transp. v. Easterwood
(1993) 507 U.S. 658, 663.)

There are three types of federal préemption of state law: express
preemption, field preemption, and conflict preemption. (/d. at pp. 1521-22;
see also CSX Transportation, Inc., supra, 944 F.Supp. at p. 1580-81.)
Where a federal statute contains express preemption language, a court’s
review focuses on the plain wording of the statute to discern Congressional
intent. (CSX Transp. v. Easterwood, supra, 507 U.S. at p. 664.) Section
10501(b) of the ICCTA includes an express preemption provision:
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The jurisdiction of the Board over—

(1) transportation by rail carriers, and the remedies provided
in this part with respect to rates, classifications, rules
(including car service, interchange, and other operating rules),
practices, routes, services, and facilities of such carriers; and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side
tracks, or facilities, even if the tracks are located, or intended
to be located, entirely in one State,

is exclusive. Except as otherwise provided in this part, the
remedies provided under this part with respect to regulation
of rail transportation are exclusive and preempt the remedies
provided under Federal or State law.

(49 U.S.C. § 10501(b), emphasis added.)
| This language reflects the traditional federal regulation of railroads
engaged in interstate commerce. (See City of Auburn v. United States
Government (9th Cir. 1998) 154 F.3d 1025, 1029 [discussing cases
recognizing need to regulate railroads at federal level].}) As one federal
court observed, “[i}t is difficult to imagine a broader statement of Congress’
intent to preempt state regulatory authority over railroad dperatioﬁs.” (CSX
T ransportatz’o.n, Inc., supra, 944 F.Supp. at p. 1581.)

Although the ICCTA retains for the states the police powers
reserved by the Constitution, this case involves the express preemption of
state regulation, not reserved police pdwers.. (City of Auburn, supra, at p.

1029 [discussing legislative history of the ICCTA] ; Jones v. Union Pacific
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Railroad Company (2000} 79 Cal. App.4th 1053, 1058-59 [same].)* The
question here is whether the ICCTA’s express preemption language
preempts CEQA and CEQA remedies. The federal courts and the STB
have answered this question in the affirmative, and California appellate

courts recognize that affirmative answer..

A. Federal Courts Have Consistently Held That The ICCTA
Preempts State Environmental Preclearance Laws.

Federal courts have consistently held that the ICCTA preempts state
environmental precIeafance laws. The federal cases establish a preemption
analysis for state regulation of railroads in interstate commerce that
distinguishes between facially preempted stéte regulation and state
regulation that may be preempted “as applied.” (4Adrian & Blissﬁeid
Railroad Co. v. Village of Blissfield (6th Cir. 2008) 550 F.3d 533, 539-

540.) There are two types of facially preempted state regulation:

(1) “any form of state or local permitting or preclearance that,
by its nature, could be used to deny a railroad the ability to
conduct some part of its operations or to proceed with
activities that the Board has authorized” and

(2) “state or local regulation of matters difecﬂy regulated by
the Board such as the construction, operation, and
abandonment of rail lines; railroad mergers, line acquisitions,

3 Inthe ICCTA, Congress has legislated in an area with significant federal
presence, i.e., railroads, and therefore the typical presumptions about
narrowly construing the scope of federal preemption of state law are less
strong. (Elam v. Kansas City Southern Railway Co. (5th Cir, 2011) 635
F.3d 796, 804; Miller v. Bank of America, N.4. (2009) 170 Cal.App.4th
980, 985.)
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and other forms of consolidation; and railroad rates and
service.”

(/d. at p. 540 citing CSX Transp., Inc. — Petition for Declaratory Order,
No. FD 34662, 2005 WL 1024490 at * 3 (S.T.B. May 3, 2005); New
Orlea.ns & Gulf Coast Railway Co. v. Barrois (5th Cir. 2008) 533 F.3d
321, 332; Green Mountain Railroad Corporation v. State of Vermoni (2d
Cir. 2005) 404 F.3d 638, 642.) |
The federal courts consider tl'.lese two types of state regulations or
actions to be “per se unreasonable.interference with interstate commerce,”
and that is the end of the inquiry. (/d. at p. 540.) There is no need to
analyze the reasonableness of the burden 1rnposed by the particular state
action or regulatlon because the analy51s is directed at the act of regulation
1tse1f (Ibzd) State regulatlons or act1ons that do not fall 1nto erther of the
two types of actlons that are preernpted on thelr face may nonetheless be
| preempted as apphed” based onan assessment of whether the actlon
‘would prevent or unreasonably mterfere ‘with rail transportation. (/bid.
01t1ng Barrozs, supra 533F 3d at p 332 ) |
- In City of Auburn, the Court of Appeals for the Nmth Circuit upheld
an STB declaratory order ﬁndmg the ICCTA preempted state and Iocal "
envuonmental review laws pertammg to.the reopening of a raalroad line in
Washington. (/d. at pp. 1031, 1033.) The railroad sought STB approval to
reaeqmre a portlon of the 229-mile Stampede Pass raﬂ line and reestabhsh
rail serv1ce w1th pians to repalr and replace track: and make other rail
1mprovements (Id at p 1027-28 ) The raﬂroad 1n1t1ally apphed for
permlts from Iocal authorities but later contended that the ICCTA _

preernpted local environmental review requirements. (/d. at p. 1028)
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The City of Auburn challenged the STB’s approval of the railroad’s
proposal and its assertion that the ICCTA preempted state and local
environmental review and permitting laws, arguing Congress intended to
preémpt only economic regulation, (/d. at pp. 1028-29.) The Ninth Circuit
disagreed, reasoning that the broad language of section 10501(b)(2) blurred
the lines between economic and environmental regulation because the
power to impose environmental requirements, “will in fact amount to
‘economic regulation’ if the carrier is prevented from constructing,
acquiring, operating, abandoning, or discontinuing a line.” (/d. at p. 1031.)

The court further explained that:

We believe the congressional intent to preempt this kind of state
and local regulation of rail lines is explicit in the plain language
of the ICCTA and the statutory framework surrounding it.
[Citation and footnote omitted.] Because congressional intent is
clear, and the preemption of rail activity is a valid exercise of
congressional power under the Commerce Clause, we affirm the
STB’s finding of federal preemption.

(Id. atp. 1031.) City of Auburn thus interprets the ICCTA to explicitly
preempt state and local environmental re;/iew laws for railroads under STB
jurisdiction.

The federal Court of Appeals for the Second Circuit reached a
similar result in Green Mountain Railroad Corporation v. State of Vermont,
supra, 404 F.3d 638, holding that the ICCTA preempted Vermont’s
environmental land use law because it was an environmental pre-clearance
requirement. (/d. at p. 639.) Citing City of Auburn, the court held the

Vermont statute unduly interfered with interstate commerce by giving a
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local body the ability to deny the railroad the right to construct its facilities.
(Id. at pp. 642-643.)

Other federal circuit courts of appeal are in accord. (Adrian &
Blissfield Railroad Co., supra, 550 F.3d at pp. 539-40 [recognizing two
types of facially preempted state regulation]; New Orleans & Gulf Coast
Ry. Co. v. Barrois, supra, 533 F.3d at p. 332 [recognizing two types of
facially preempted state regulation same]; New York Susquehanna and
Western Railway Corp. v. Jackson (3d Cir. 2007) 500 F.3d 238, [concurring
in STB decisions and Second Circuit Court of Appeals in Green casel;
Association of American Railroads v. South Coast Air Quality Management
District, supra, 622 F.3d at pp. 1097-98 [affirming preemption discussed in
City of Auburn and applying second type of facial preemption to find air
district regulation of railroad activity preempted].) Railroads under the
jurisdiction of the STB are therefore not subject to remedies imposing state
or local environmental pre-clearance requirementé because such regulation
represents, “per se unreasonable interference with interstate commerce.”
(New Orleans & Gulf Coast Ry. Co., supra, 533 F.3d at p. 332 citing CSX
Transp. Inc. ~ Petition for Declaratory Order, STB Finance Docket No,.
34662, pp. 72—3; seé also Elam, supra, 635 F.3d at p. 805 [quoﬁng ICCTA
Iegislati\}e history for the point that the federal scheme of railroad
regulation is intended to be “cdmpletely exclusive].)

B. The STB Holds That The ICCTA Preempts CEQA.

While no federal appellate decision has addressed whether the
ICCTA preempts CEQA specifically, the STB has held that the ICCTA
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preempts CEQA and CEQA remedies.’ In response to a declaratory order
petition, the STB held that the proponent of a 200-mile high-speed train
project between Victorville, California and Las Vegas, Nevada would be an
interstate rail carrier and explained that the DesertXpress project qualiﬁéd
as transportation by a rail carrier and “[a]ccordingly, the Board has
exclusive jurisdiction over the planned new track, facilities, and operations
and the Federal preemption under section 10501(b} attaches.”
(DesertXpress Enterprises, LLC — Petition for Declaratory Order, No. FD
34914, 2007 WL 1833521, at *3 (S.T.B. June 25, 2007).) Federal
environmental statutes such as NEPA, tﬁe Clean Air Act, and Clean Water
Act would apply to the project, and the STB explained that state and local
agencies and the public would have an opportunity to participate in the
NEPA process. (/d.) Citing City of Auburn, the STB held “state permitting
and land use requirements that would apply to non-rail projects, such as the
California Environmental Quality Act, will be preempted.” (Id.)

An earlier STB decision involving the City of Encinitas reached a
similar holding. (North San Diego County Transit Development Board —
Petition for Declaratory Order, No. FD 34111, 2002 WL 1924265, *2-5 &
n.7 (S.T.B. August 19, 2002) [CEQA and state Coastal Act permit
requirements preempted for railroad under STB jurisdiction]; accord City of

Encinitas v. North San Diego County Transit Development Bd. (S.D. Cal.

* The federal appellate decisions discussed in section IA, supra, cite to and
rely on the decisional authority of the STB. (See Association of American
Railroads, supra, 622 F.3d at p. 1097; Green, supra, 404 F.3d at p. 642;
New Orleans & Gulfcoast Railway, supra, 533 F.3d at p. 332; New York
Susquehanna and Western Railway Corp., supra, 500 F.3d at pp. 253-54.)
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Jan. 14, 2002) 2002 WL 34681621 at * 4, see also Joint Petition for
Declaratory Order — Boston and Maine Corporation and Town of Aver,
M4, No. FD 33971, 2001 WL 458685 (S.T.B. April 30, 2001)
[Massachusetts Conservation Commission review process preempted].)

‘These STB decisions thus specifically support that the ICCTA preempts
any CEQA remedy in this appeal. |

C. California Courts Also Recognize That The ICCTA
Preempts State Environmental Pre-Clearance Laws.

Two published California appellate cases have considered the scope

of federal preemption of state law under the ICCTA. Although neither case
‘involves CEQA, both cases recognize the ICCTA’s facial preemption of
state environmental review laws as discussed in federal cases.

In People v. Burlington Northern Santa Fe Railroad (2012) 209
Cal.App.4th 1513, the Court of Appeal for the First District considered
whether the ICCTA preempted a Public Utilities Commission (PUC)
general order regulating railroad blocking of at-grade crossings. A railroad
was convicted of a misdemeanor violation of the PUC general order. (/d. at
p. 1516.) The Court of Appeal reversed, -holding that the ICCTA
preempted the PUC general order. (/d. at p. 1531.) In reaching its holding,
the Court recognized the two types of facially preempted state regulations
discussed in federal case law: (1) state environmental pre-clearance or
permitting requirements; and (2) state regulation of matters directly
regulated by the STB'including rail operations. (fd. atp. 15'-28‘ citing
Adrian & Blissfield R: Co., sigpra, 550 F3d at p. 540.) The ICCTA

preempted the PUC general order because it was regulating railroads
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operations, an area regulated by the STB, and thus was the second of the
two types of facially preempted state laws. (/d. at pp. 1528-29, 1531.)

In Jones v. Union Pacific Railroaa’,r supra, 79 Cal.App.4th 1053, the
Court of Appeal for the Fourth District considered whether the ICCTA
preempted two homeowners’ state-law claims against a railroad for
nuisance, other torts, and monetary damages. The claims alleged the
railroad created excessive train noise, including harassing horn blowing,
and excessive fumés from idling trains that served no legitimate purpose.
(Id. at pp. 1057-58.) The trial court granted the railroad’s motion for
sunimary judgment, finding the ICCTA preempted the state-law claims.
(/d. at p. 1058.) The Court of Appeal reversed, holding that whether the
ICCTA preempted the state-law claims pfescnted a triable issue of fact as to
whether the claims were within the State’s police power. (/d. at pp. 1059-
61.) The Court of Ai)peal distinguished City of Auburn as a case involving
state environmental regulations preempted under the ICCTA, whereas the
complaint at issue in Jones alleged harassing behavior with no legitimate
purpose. (Id. atp. 1060.) Like People v. Burlington Northern Santa Fe
Railvoad, Jones v. Union Pacific Railroad recognizes the ICCTA’s
preemption of state environmental review requi'rements.

D.  Because No CEQA Remedy Is Available In This Case, It
Must be Dismissed. ‘

The federal and state case law authorities discussed above uniformly
hold or recognize that the ICCTA preempts state environmental pre-
clearance laws. And on two occasions (DesertXpress and North San Diego

County Transit Development Board), the STB held that CEQA is one such
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environmental pre-clearance law the ICCTA preempts. Now that the STB
has determined that the high-speed train system is under its jurisdiction and
subject to the regulatory framework in the ICCTA, the ICCTA preempts
CEQA in this case. (City of Auburn, supra, 154 ¥.3d at p. 1031; 49 U.S.C.
§ 10501(b).) No CEQA remedy is available, and the Authority therefore
respectfully requests that the Court dismiss this case. (Eye Dog Foundation

v. State Board of Guide Dogs for the Blind (1967) 67 Cal.2d 536, 541.)

1. The Preemptive Effect of the ICCTA on Appellants’ CEQA
Claims Is Jurisdictional in Nature. '

The second question in the Court’s July 8, 2013, order asks:

- Assuming that federal law does, in fact, preempt state law in this
area, is the preemption in the nature of an affirmative defense
that is waived if not raised in the trial court or is the preemption
jurisdictional in nature? (See International Longshoremen’s
Ass’n, AFL-CIO v. Davis (1986) 476 U.S. 380, 390-391 [90
L.Ed.2d 389]; Elam'v. Kansas City Southern Ry. Co. (5th Cir.
2011) 635 F.3d 796, 810; Girard v. Youngstown Belt Ry. Co.
(Ohio 2012) 979 N.E.2d 1273, 1280.)

Under section 10501(b), the ICCTA’s préemption of CEQA is

jurisdictional in nature.

A. The Preemptive Effect of the ICCTA Affects The Court’s
Subject Matter Jurisdiction.

The preemptive effect of the [CCTA on Appellants’ CEQA claims is
jurisdictional in nature because in California “preemption implicates
subject matter jurisdiction and cannot be waived.” (County of Amador v. El
Dorado County Water Agency (1999) 76 Cal.App.4th 931, 956 citing
Detomaso v. Pan American World Airways, Inc. (1987) 43 Cal.3d 517, 520,
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fn.1.) California courts therefore regularly consider federal preemption
defenses to state law claims that are raised for the first time on appeal.
(Consolidated Theaters, Inc. v. Theatrical Stage Emp. Union, Local 16
(1 968) 69 Cal.2d 713, 721 & in.8 {jurisdictional defects due to federal
preemption may be raised for first tirhe on appeal]; Readylink Healthcare,
Inc. v. Jornes (2012) 210 Cal.App.4th. 1166, 1175 [*a party may raise a
constitutional issue, like preemption, for the first time on appeal”]; Steele v.
Collagen Corp. (1997) 54 Cal.App.4th 1474, 1489 [“preemption is a matter
of subject matter jurisdiction that cannot be waived”]; Barnick v. Longs
Drug Stores, Inc. (1988) 203 Cal.App.3d 377, 379-80 [party can raise
jurisdictional defense such as federal preemption for first time on appeal];
Molina v. Retail Clerks Union & Food Employers Benefit Fund (1980) 111
Cal.App.3d 872, 879 [allowing federal preemption defense to be raised for
first time on appeal where application of state law was preempted by
federal law and facts on preemption were undisputed].)’

Appellants cite Karlsson v. Ford Motor Co. (2006) 140 Cal, App.4th
1202, for the argument that federal law preemption is a waivable
affirmative defense that must be raised in the trial court. (Letter from
Stuart Flashman to Hon. Vance Raye, June 28, 2013.) Karisson is
distinguishable. The federal law preemption defense being raised for the
first time on appeal in that case involved a federal law (the National Traffic
and Motor Vehicle Safety Act) that specifically provided for state court

jurisdiction over non-conflicting state-law products liability claims. (/d. at

3 The Authority identified lack of subject matter jurisdiction as an affirmative
defense in both answers. (1 JA 47 (Atherton 1Y; 3 JA 800 (Atherton 2).)
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pp. 1206-08, 1236.) “Where jurisdiction resides in both the federal and
state courts, whether federal law applies is a choice of law guestion.

Choice of law preemption issues may be waived.” (/d. at p. 1236; accord
Hughes v. Blue Cross of Northern California (1989) 215 Cal. App.3d 832,
849-850.) In contrast, under the ICCTA the remedies are exclusive and
eliminate state court jurisdiction to provide the CEQA remedy being sought
in this appeal. (49 U.S.C. § 10501(b); City of Auburn, supra, 154 F.3d at p.
1031; Adrian & Blissfield Railroad Co., supra, 550 F.3d at p. 540; see also
49 U.S.C. § 11704 (d)(1) [allowing state court jurisdiction over ¢ivil actions
to enforce STB order requiring payment of damages by rail carrier
providing transportation subject to STB jurisdiction]; 49 U.S.C. § 11706
(d)(1) [allowing state court jurisdiction over civil actions on receipts and
bills of lading].)

Other courts addressing the ICCTA. and state court subject matter
jurisdiction have similarly concluded that a state court lacks jurisdiction to
adjudicate the merits of the state-law claim that it finds preempted by the
ICCTA. (In the Matter of Metropblitan Transportation Authority (2006) 32
A.D.3d 943, 946 [823 N.Y.S.2d 88] [ICCTA placed exclusive jurisdiction
over proposed condemnation of rail tracks in STB and New York courts
lacked subject matter jurisdiction]; In re Application of Burlington
Northern Railroad Co. v Page Grain Co. (Neb. 1996) 545 N.W.2d 749, 751
[ICCTA placed regulation of rail service agencies under exclusive
jurisdiction of STB and Nebraska courts lacked subjéct matter jurisdiction];
see also B&S Holdings, LLC v. BNSF Railway Co. (E;D. Wash. 2012) 889
F.Supp.2d 1252, 1256-58 [district court denied motion to remand state-law
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adverse possession claim to state court and dismissed, finding the [CCTA
completely preempted state claim]; City of Encinitas v. North San Diego
County Transit Developmeﬁr Bd. (8.D. Cal. Jan. 14, 2002) 2002 WL
34681621 at * 4 [district court denied motion to remand CEQA claim to
state court and dismissed, finding the ICCTA vests jurisdiction over such

claims in STB].)

B. The Preemptive Effect of the ICCTA Affects The Court’s
Jurisdiction Because The Court Has No Jurisdiction To
Order A Remedy That Congress Has Prohibited.

The preemptive effect of the ICCTA on the Appellants’ CEQA
claims is also jurisdictional in nature because, if the Court finds
preemption, it lacks jurisdiction to provide the requested state-law remedy.

The concept of jurisdiction in California involves a court’s power

-over the subject matter, the parties, and its inherent authority to hear and
~determine a case. (See Varian Medical Systems, Inc., v. Delfino (2005) 35
Cal.4th 180, 196 [discussing subject matter jurisdiction].) In converse,
“[1]ack of jurisdiction in its most fundamental or strict sense means an
entire absence of power to hear or determine the case, an absence of
authority over the subject matter or the parties.” (Abelleira v. District
Court of Appeal (1941) 17 Cal.2d 280, 288.) A court lacks fundamental
jurisdiction “to grant relief that it has no authority to grant,;’ even if it
otherwise has jurisdiction over the parties and general subject matter.
(Thompson Pacific Construction, Inc. v. City of Sunnyvale (2007) 155
Cal.App.4th 525, 538; Carison v. Eassa (1997) 54 Cal.App.4th 684, 691.)
Any judgment or order by a court lacking jurisdiction over the subject

matter, the persons, or because the court granted relief it had no power to
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grant, is void on its face. (Rochin v. Pat Johnson Manufacturing Co.
(1998) 67 Cal. App.4th 1228 .1239)

_ This Court has inherent authority to determine the scope of its own
jurisdiction. (Walker v. Superior Court (1991) 53 Cal.3d 257, 267 citing
Abelleira, supra, 17 Cal.2d at pp. 302-303.) The Court not only can, but
must, determine whether the ICCTA preempts the state-law remedies being
sought in this appeal. (Brown v. Desert Christian Center (2011) 193
Cal.App.4th 733, 740; see also Girard v. Youngsiown Belt Ry. Co. (Ohio
2012) 979 N.E.2d 1273, 1280 [Ohio court had jurisdiction to consider
merits of ICCTA preemption defense of state-law claim against railroad].)
This is the case because assuming Congress has preempted the very state-
law remedies Appellants seek in this case — a writ of mandate and
injunctive relief — this Court lacks jurisdiction to provide such remedies.
(49 U.S.C. § 10501(b); City of Auburn, supra, 154 F.3d at p. 1031; Adrian
& Blissfield Railroad Co., supra, 550 F.3d at p. 540; 3 JA 690-91; 3 JA
657-664; Appellants’ Opening Brief, p. 40; Appellants’ Reply Brief, p. 24.)
A CEQA remedy in this case would be void for lack of jurisdiction if the
ICCTA preempts CEQA here. (In re Marriage of Thomas (1984) 156
Cal.App.3d 631, 636 citing Kalb v, Feuerstein (1940) 308 U.S. 433, 439.)
And since an action that was originally based on a justiciable controversy
cannot be maintained on appeal if subsequent occurrences eliminate an
effective remedy, this case must be dismissed. (Consolidated Vultee Air
Corp. v. United Automobile (1946) 27 Cal.2d 859, 862-863.)

These authorities are consistent with International Longshoremen’s

Assn. AFL-CIO v. Davis (1986) 476 U.S. 380, 390-91. In Davis, the United
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States Supreme Court analyzed whether the preemptive effect of the
National Labor Relations Act (NLRA) on Alabama state-law claims was a
waivable affirmative defense or was jurisdictional. (/4. at p. 381-82.) The
Court concluded that because the federal preemption defense under the
NLRA “is a claim that the state court haé no power to adjudicate the subject
matter of the case . . . it must be considered and resolved by the state

court.” In other words, there could be no waiver of the federal preemption
defense because, “where state law is pre-empted by the NLRA under
Garmon and our subsequent cases, the state courts lack the very power to
adjudicate the claims that trigger preemption.” (/d. at p. 398; see also
Hughes, supra, 215 Cal.App.3d at pp. 849-850 [discussing Davis and
“choice of law” preemption versus jurisdictional preemption when
Congress provides exclusive federal jurisdiction over a claim].)

Elam v. Kansas City Southern Raflway Co., supra, 635 F.3d 796, is
also consistent. Elam involved simple negligenée and negligence per se
claims two individuals filed in state court against a railroad. (Jd. at p. 801-
802.) The Court of Appeals concluded that the ICCTA pfeempted the state
law negligence per se claim and that the nature of preemption was
sufficiently comprehensive that it conferred federal court jurisdiction over
the matter. (/d. at p. 805-806 discussing ICCTA legislative history.) The
simple negligence claim was not preempted. (/d. at p. 814.) The Court of
Appeals thus dismissed the negligence per se claim and remanded to the
state court only the simple negligence cléim. (/d. at p. 814.) Elam thus
reinforces that if a state-law claim is preempted by the ICCTA, the state

court lacks jurisdiction to consider it on the merits.
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C.  The STB’s Jurisdictional Decision is New Legal Authority
That Can Be Raised For the First Time On Appeal,

An alternative basis for this Court to reach the preemptive effect of
the ICCTA for the first time on appeal is that the STB decision is new
authority, not inappropriate extra-record evidence as Appellants have
.suggested. (Letter from Stuart Flashman to Hon. Vance Raye, June 28,
2013.) The STB is an expert regulatory agency Congress created to enforce
the ICCTA, with a three-member “independent adjudicatory panel” for
decision making. (H.R.Rep. No. 104-311, 1st Sess., p. 111 (1995); 49
U.S8.C. § 701.) Congress empowered the STB to issue final decisions and
orders on matters that come before it. (49 U.S.C. § 721; 5 U.S.C. § 554(¢).)
These final decisions and orders are reviewable under the Hobbs Act
exclusively by the federal courts of appeals to ensure uniform interpretation
of the law that the STB is responsible for enforcing. (28 U.S.C. § 2342;
King County v. Rasumussen (9th Cir. 2002) 299 F.3d 1077, 1089; CE
Design, Ltd. v. Prism Business Media, Inc. (7th Cir. 2010) 606 F.3d 443,
450 [discussing purpose of Hobbs Act].) As such, the STB decision
constitutes newrlegal authority that eliminates the jurisdiction of this Court
to provide a CEQA remedy. It is not extra-record factual evidence directed
at whether the Authority proceeded in a manner required by law or made
factual decisions supported by substantial evidence. (Western States
Petroluem Assn. v. Superior Court (1995) 9 Cal.4th 559, 572-73.)

Moreover, courts can reach arguments raised for the first time on
appeal if they are based on new atithority that could not have been
anticipated during the trial court proceedings. (People v. Turner (1990) 50
Cal.3d 668, 703; In re Guardianship of Steven G. (1995) 40 Cal. App.4th
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1418, 1422-23.) That is the situation here, because the STB issued its
decision in June 2013, several years after the trial court proceedings in this
case concluded. This provides an independent basis to distinguish
Kar-lsson, cited by Appeliants, because in that case the main federal case
authorities supporting preemption were decided “well before the case went
to trial” and therefore the defendant car maker should have raised the
preemption issue in the trial court. (Karl.sson, supra, 140 Cal.App.4th

| 1202, 1236.) And as discussed at length above, the STB decision deprives
this Court of subject matter jurisdiction. If the Authority could not bring
this development to the attention of the Court, this Court would run the risk

of granting relief that the ICCTA preempts.

III.  The STB Decision Is Relevant To This Appeal Because its Scope
Overlaps With The Scope Of The Revised Final Program EIR.

Finally, Appellants are incorrect in asserting that the STB decision
has no relevance to this appeal. (Letter from Stuart Flashman to Hon.
Vance Raye, June 28, 2013, pp. 1-2.) The programmatic project at issue in
. this appeal is the Authority’s decision on a general high-speed train route
into the Bay Area from the Central Valley, the Pacheco Pass network
alternative. (Supplemental Administrative Record (SAR) 000003-7.) The
Authority’s decision in favor of the Pacheco Pass network alternative
6ver1aps with the STB’s decision taking jurisdiction over the entire high-
speed train system. (Compare SAR000291 [map of selected Pacheco Pass
Network Alternative] and STB, App. B.) The high-speed train system as a

whole, including the route from the Central Valley into the Bay Area, is
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now under the jurisdiction of the STB. The decision establishing STB

jurisdiction is therefore plainly relevant to this appeal.

CONCLUSION

The STB’s decision concluding it has jurisdiction over the entire
“high-speed train system fundamentally affects the regulatory environment
for the project moving forward. The Authority, and the high-speed train
system, are now subject to the ICCTA. Under 49 U.S.C. section 10501(b),
the ICCTA preempts CEQA in this case and there is no available CEQA
remedy. The Authority therefore respectfully requests that the Court of

Appeal dismiss this case.

Sincerely,

A Il

DANAE J. AITCHISON
Deputy Attorney General

For KAMALA D. HARRIS
Attorney General

DJA:
SA2012105991
31753009.doc
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Oil by Rail Safety in California

Preliminary Findings and Recommendations
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l. Introduction

California is on the cusp of dramatic changes in how oil is transported to the state. In 2012, about
70% of oil imported by California refineries came through marine terminals;* only one million
barrels or 0.3% came by rail.? In 2013, crude oil imports by rail jumped 506% to 6.3 million
barrels, or approximately 1% of total imports.®> Many experts, including the California Energy
Commission, project that this number could increase by up to 150 million barrels, or 25% of total
imports, by 2016. There currently are at least a half dozen planned infrastructure projects
statewide that would facilitate greatly expanded oil by rail shipments, either refinery expansions
and retrofits allowing for processing of more imported oil, such as from the Bakken shale
formation in North Dakota, or expansion of rail terminal facilities.” To date, most crude oil by
rail has come from Canada and North Dakota.

These trends parallel what has been a sharp increase in oil by rail shipments nationally,
especially in response to increases in production of oil from the Bakken shale formation. Oil
from the Bakken is high-quality, light, sweet crude, making it more valuable and economically
competitive than some of the other domestic crude oils. While moving oil by rail is more
expensive than by pipeline ($12/barrel of oil (bbl) versus $6/bbl), it is faster and offers greater
flexibility, enabling companies to take advantage of $30/bbl price differentials across the United
States. Industry is currently investing heavily in rail infrastructure and rail tank cars; Burlington
Northern Santa Fe plans to invest $400 million to expand rail capacity in North Dakota alone.”
Over the last several years, oil by rail in the United States has increased from 9,500 carloads in
2008 to 434,000 carloads in 2013.° (A carload holds about 600 to 700 barrels, or between 25,000
to 30,000 gallons.)’

The federal government has primary authority over railroad safety. California, however, enforces
federal requirements, as well as state specific rules, and state and local agencies have the lead in
the areas of emergency planning, preparedness and response. States additionally can help ensure
that federal and voluntary industry actions are adequate given the risks posed by oil by rail. In
January 2014, the Governor’s Office convened a Rail Safety Working Group to examine safety

! Office of Spill Prevention and Response, “OSPR Statewide Oil Program: Briefing to the Governor’s Office,” December 19,
2013.

2 California Energy Commission, "Crude Imports by Rail (2012, 2013, 2014)," Energy Almanac, last modified May 2014,
?ttp://energyalmanac.ca.gov/petroleum/statistics/2013_crude_by_raiI.html.
Ibid.

* These include:

e  Bakersfield — Plains All American (under construction): 90 cars per day

e  Pittsburg — WesPac Energy Project (planned): 70 cars per day, construction could begin in early 2014 and would reach
completion in about 18 months
Benicia — Valero (planned): 100 cars per day, could be operational by the first quarter of 2015
Bakersfield — Alon (planned): 200 cars per day
Wilmington — Valero (planned): 85 cars per day

e  Santa Maria — Phillips 66 (planned)
® Burlington Northern Santa Fe, “BNSF 2014 Capital Spending Now in Full Swing: $1 Billion Going to Northern Corridor
States,” May 1, 2014, http://www.bnsf.com/media/news-releases/2014/may/2014-05-01a.html.
® Association of American Railroads, “Moving Crude Oil by Rail,” December 2013,
https://www.aar.org/keyissues/Documents/Background-Papers/Crude-oil-by-rail.pdf.
7 Association of American Railroads, “Just the Facts — Railroads Safely Move Hazardous Materials, Including Crude Oil,”
https://www.aar.org/safety/Documents/Just%20the%20Facts%200n%20Hazmat%20and%20Crude%200il%20Safety.pdf.
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concerns and recommend actions the state and others should take in response to this emerging
risk.2 This report contains a summary of initial recommendations from the Working Group.

1. Scope of the Problem
A. Recent Accidents and Risks of Oil by Rail Transport

As oil by rail shipments have increased in recent years, there has been a dramatic increase in the
number of incidents involving crude oil by rail. Nationally, rail incidents rose from several per
year prior to 2010 to 155 in 2013, and 90 thus far in 2014.° More crude oil by volume was spilled
in rail incidents in 2013 than was spilled in the nearly four decades prior.'° California is
experiencing similar trends, albeit on a smaller scale to date. Incidents involving oil by rail in
California increased from 3 in 2011 to 25 in 2013; as of May, there have been 24 thus far in
2014." Total petroleum spills by rail in California (crude oil and other) increased from 98 in
2010 to 182 in 2013." Most reported incidents document a relatively small volume of oil
released, but as detailed below, the potential for high-consequence incidents will increase as
more oil is transported by rail.

Incidents involving crude oil from the Bakken shale formation have been particularly devastating
— most notably, the tragic accident in July 2013 in Lac-Mégantic, Quebec, where 63 tank cars of
crude oil exploded, killing 47 people.*®

Lac-Mégantic, Quebec*

® The Working Group includes representatives from the California Public Utilities Commission, California Office of Emergency
Services, California Environmental Protection Agency, Department of Toxic Substances Control, California Energy Commission,
California Natural Resources Agency, California Office of the State Fire Marshal, Department of Oil, Gas and Geothermal
Resources, and Office of Spill Prevention and Response.
® pPipeline and Hazardous Material Administration, “Incident Reports Database Search,” Office of Hazardous Materials Safety,
June 2014, https://hazmatonline.phmsa.dot.gov/IncidentReportsSearch/search.aspx.
10 McClatchyDC, “More oil spilled from trains in 2013 than previous 4 decades, federal data show,” January 20, 2014,
http://www.mcclatchydc.com/2014/01/20/215143/more-oil-spilled-from-trains-in.html.
! California Office of Emergency Services, “Historical HazMat Spill Notifications,” May 6, 2014,
?zttp://WWW.caIema.ca.gov/HazardousMaterials/Pages/Historical-HazMat-SpiII-Notifications.aspx.

Ibid.
13 Congressional Research Service, “U.S. Rail Transportation of Crude Oil: Background and Issues for Congress,” May 5, 2014,
http://mww.fas.org/sgp/crs/misc/R43390.pdf.
1% The Atlantic, “Freight Train Derails and Explodes in Lac Mégantic, Quebec,” July 8, 2013,
http://www.theatlantic.com/infocus/2013/07/freight-train-derails-and-explodes-in-lac-megantic-quebec/100548/.
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In addition to Lac-Mégantic, there have been eight major accidents in 2013 and 2014
combined:*

e October 19, 2013 — Gainford, Alberta: No injuries, 100 people evacuated, 13 cars
derailed (9 carrying liquefied petroleum gas and 4 carrying Canadian crude oil)

e November 8, 2013 — Aliceville, Alabama: No injuries, 30 cars carrying North
Dakota crude oil derailed

e December 30, 2013 — Casselton, North Dakota: No injuries, 1,400 people
evacuated, 34 cars derailed (20 carrying North Dakota crude oil)

e January 7, 2014 — Plaster Rock, New Brunswick: No injuries, 17 cars derailed (5
carrying Canadian crude oil)

e January 20, 2014 - Philadelphia, Pennsylvania: No injuries, 7 cars derailed (6
carrying Canadian crude oil)

e February 13, 2014 — Vandergrift, Pennsylvania: No injuries, 21 cars derailed (19
carrying Canadian crude oil)

e April 30, 2014 — Lynchburg, Virginia: No injuries, 15 cars carrying crude oil
derailed

e May 9, 2014 — LaSalle, Colorado: No injuries, 6 cars carrying crude oil derailed™

The causes of these accidents vary and some are still being investigated, but they include track
failures, inadequate rail car equipment, and human error (such as leaving cars unattended without
proper braking systems). Federal safety experts believe many recent rail car failures are due to
the rupture of tank cars containing a pressurized liquid above its boiling point, and are closely
examining the potential unique risks posed by transporting oil from the Bakken shale formation.
The concern is that the light, gasoline-like nature of the crude oil from Bakken (and other similar
shale plays) is inherently more flammable than other crude oil and makes such rail car ruptures
more likely, especially given existing tank car standards. Others posit that oil producers are not
extracting enough propane (or other natural gas liquids) from Bakken, and similar crude oil,
before transport, thereby exacerbating the risk of rupture.

The National Transportation Safety Board (NTSB) has also found numerous deficiencies in the
regulation of rail safety. These include that crude oil transported by rail sometimes has been
incorrectly characterized and labeled, and not transported with the level of protection mandated
for the degree of hazard posed, inadequacies in route planning to avoid population centers and
environmentally sensitive areas, and a need for auditing rail carriers to ensure adequate response
plans are in place.’’ In addition, a comprehensive recent report by New York found similar
weaknesses in the existing regulatory scheme, including: outdated tank cars with insufficient
placards, a lack of critical information about the characteristics of crude oil being transported, a

15 Congressional Research Service, “U.S. Rail Transportation of Crude Oil: Background and Issues for Congress,” May 5, 2014,
http://mww.fas.org/sgp/crs/misc/R43390.pdf.

'8 Huffington Post, “6 Cars Of Crude Oil Train Derail Near LaSalle, Colorado,” May 10, 2014,
http://iww.huffingtonpost.com/2014/05/10/crude-oil-train-colorado_n_5298679.html.

1 National Transportation Safety Board, “Safety Recommendation R-14-1,” January 23, 2014,
http://www.ntsb.gov/doclib/recletters/2014/R-14-001-003.pdf.
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lack of data about trends in the movement and volume of crude oil, and a need to expand and
update federal environmental and contingency response plans.*®

B. Oil by Rail Routes and Risks in California

In California, trains transporting crude oil are expected to travel via the Feather River or Donner
Pass to the Bay Area, the Tehachapi Pass to Bakersfield, or into Los Angeles. As a result, they
will travel through some of the state’s most densely populated areas, as well as some of the most
sensitive ecological areas, since rail lines frequently operate near or over rivers and other
sensitive waterways in the state.

Agencies in the Working Group collaborated to identify and map areas along rail routes with
potential high vulnerability, and to identify the locations of emergency response teams relative to
the vulnerabilities.'® As seen in the attached map, there are serious risks throughout the state
from oil by rail and significant gaps in local emergency response capabilities.

Specifically, the mapping exercise found the following:

e High hazard areas® for derailments are primarily located in the mountains, with at
least one such site along every rail route into California. Some high hazard areas are
also located in more urban areas, such as in the San Bernardino-Riverside and San
Luis Obispo regions. Overall, high hazard areas represent an estimated 2% of track
and 18% of the derailments that have occurred.?* This means that 82% of derailments
have occurred in a wide range of other locations. The high hazard areas do not reflect
the locations of other types of rail accidents (e.g., collisions). Therefore, while the
highlighted areas are important, they are not the only sites where accidents may
occur.

e Areas of vulnerable natural resources are located throughout the state, including in
urban areas. A rail accident almost anywhere in California would place waterways
and sensitive ecosystems at risk. The high hazard areas for derailments are generally
located in areas with high natural resources vulnerability and nearby waterways (e.g.,
Dunsmuir, the Feather River Canyon).

e Emergency hazardous material response teams (“hazmat”) in California have
generally good coverage of urban areas, but none are located near the high hazard
areas in rural Northern California. Some areas such as Yuba City and Monterey only
contain “Type 1l Hazmat” teams, units that are equipped to perform only in a support
rather than lead role during a major chemical or oil incident.

18 State of New York, “Transporting Crude Oil in New York State: A Review of Incident Prevention and Response Capacity,”
April 30, 2014, http://www.governor.ny.gov/assets/documents/CrudeOilReport.pdf.

1% The map was prepared by OSPR, OES, CPUC, CalEPA, and the California Department of Technology.

2 “High hazard areas” are areas that were identified in Decision 97-09-045 of the California Public Utilities Commission, and
were identified either by a statistically significant high frequency of derailments, or by the existence of restrictive railroad
operating rules to address unusually risky operating characteristics such as steep grade and sharp curves. There is considerable
overlap between the two identification criteria.

2L For 2003 to 2013 in areas identified via the statistical method described in the preceding footnote.

4



Other populated areas near rail routes, such as Stockton, San Luis Obispo, Santa
Maria, and Barstow, contain only “Non-Certified Hazmat” teams, which are local
teams that have not applied to be certified by the state as meeting certain levels of
training and equipment.?

e Population centers, schools, and hospitals are frequently located near rail lines in
urban areas and in the Central Valley. A highly populated area is located near a major
high hazard area for derailments in the San Bernardino-Riverside area.

e Earthquake faults in California are located along rail lines in many areas, especially in
urban areas in and around Los Angeles and the Bay Area. A major earthquake could
damage tracks and bridges beyond the immediate area of the marked faults.

1. Government Actions to Date
A. Federal

Federal law governs most major aspects of rail transport, and preempts most state regulation. The
principal agency responsible for promulgating and enforcing the safety of rail shipments of crude
oil is Department of Transportation (DOT), and specifically within DOT: the Federal Railroad
Administration (FRA) and the Pipeline and Hazardous Materials Safety Administration
(PHMSA).

DOT has responded to the spate of accidents and increased volume of oil by rail with a series of
increasingly stringent emergency orders and advisories.”® Among the most important of the
federal actions are the following:

e Requirements for proper testing, characterization, classification and designation of oil
shipped by rail

¢ Investigation of how shippers and carriers are classifying crude oil

e Review of crew staffing levels and operating procedures

e Requirement for updated safety and security plans

22 Although Non-Certified Hazmat teams are not a part of the formal mutual aid system, they may be fully capable of responding
to and mitigating an event.
2 The actions include:
August 2013 - Operation Classification
August 2, 2013 - Joint FRA-PHMSA Safety Advisory 2013-06
August 7, 2013 - FRA Emergency Order 28
September 6, 2013 - PHMSA Advanced Notice Of Proposed Rulemaking (ANPRM): Rail Petitions and Recommendations
to Improve the Safety of Railroad Tank Car Transportation
November 20, 3013 - Joint PHMSA-FRA Safety Advisory 2013-07
January 2, 2014 - PHMSA Safety Alert, Preliminary Guidance from Operation Classification
January 21, 2014 - NTSB Safety Recommendations to FRA and PHMSA
February 21, 2014 - 8-Part Agreement between DOT and the Association of American Railroads
February 25, 2014 - DOT Emergency Restriction/Prohibition Order
March 6, 2014 - DOT Amended and Restated Emergency Restriction/Prohibition Order
May 7, 2014 - DOT Emergency Restriction/Prohibition Order, FRA Safety Advisory 2014-01



e Restrictions on leaving trains unattended
e Requirement for advance notification to State Emergency Response Commissions of
weekly shipments of significant volumes of Bakken crude oil by county

PHMSA also has initiated a rulemaking to consider revisions to the regulations governing the
transportation of hazardous materials by rail. The changes under consideration include more
stringent requirements for the tank cars most typically used to transport Bakken or other crude
oil, DOT Specification 111 (DOT-111) tank cars. In addition, earlier this year DOT reached an
agreement with the Association of American Railroads (AAR) under which industry agreed to
eight voluntary safety measures, including: reduced speed for crude oil trains with older tank
cars going through urban areas, analyses to determine the safest routes for crude oil trains,
increased track inspections, enhanced braking systems, installation of wayside defective bearing
detectors along tracks, better emergency response plans, improved emergency response training,
and working with communities through which oil trains move to address community concerns.
The voluntary measures go into effect between March and July 2014.

B. California

At the state level, the California Public Utilities Commission (CPUC) shares authority with the
federal government to enforce federal rail safety requirements, and also has authority to enforce
state safety rules. The CPUC has also been an active participant in federal rulemaking efforts,
including through the FRA’s Railroad Safety Advisory Committee.

Various state agencies engage in prevention, planning, emergency response, and cleanup
activities applicable to oil by rail, including the Office of Emergency Services (OES), the Office
of State Fire Marshal (OSFM), California Environmental Protection Agency (CalEPA), and the
Office of Spill Prevention and Response (OSPR). These state agencies are all beginning to
prepare for the heightened risks posed by oil by rail. Local agencies, including the local Certified
Unified Program Agencies (CUPAS), also play critical roles in emergency preparedness and
response, and have expressed growing concern about increased oil by rail transport.

Several aspects of the state’s emergency response framework are currently being updated: The
CalEPA Emergency Response Management Committee is revising the Hazardous Material and
Oil Spill annex of the State Emergency Plan, OES is leading an effort to review and update the
six Regional Plans for Hazardous Materials Emergency Response, and OES has also re-started
meetings of the State Emergency Response Commission (SERC), the federally-mandated state
coordinating body for hazardous materials release response planning.

V. Recommendations

The Working Group’s preliminary findings and recommendations are set forth below. In sum,
while the federal actions taken to date are significant, they do not go far enough to address the
risks of increased oil by rail transport. The state should press both the federal government and
the railroad industry to take additional safety measures. Additionally, the state should strengthen
its inspection and enforcement resources, remedy significant gaps in its emergency preparedness
and response programs, and provide the public with an interactive map showing potential high
risk areas from oil by rail traffic.



1. Increase the Number of California Public Utilities Commission Rail Inspectors

The CPUC is responsible for enforcing federal and state railroad safety requirements,
including those governing railroad tracks, facilities, bridges, rail crossings, motive power and
equipment, operating practices, and hazardous material shipping requirements.

The CPUC has only 52 total authorized positions in the Railroad Operations and Safety
Branch to handle inspections, investigations, and risk assessment and analysis for railroad
operations (freight and passenger), including inspections of rail cars and thousands of miles
of rail track, bridges and railroad crossings in the state. This staffing level is seriously
inadequate given current and projected numbers of oil shipments. With existing resources,
the CPUC is often not able to meet its statutory mandate to inspect every mile of railroad
annually. Increased transportation of oil by rail will mean more tank cars subject to
inspection, increased tonnage and wear and tear on track and structures, and greater potential
for hazardous spills with explosive potential, creating a corresponding greater need for
resources.

The Legislature should approve the proposal in the Governor’s Budget to add seven rail
inspectors to the CPUC so that it can carry out additional inspections and enforcement
actions related to tank cars, railroad lines, bridges, and hazardous material shipping
requirements necessary to respond to increases in the transport of oil by rail.

2. Improve Emergency Preparedness and Response Programs

The state needs to strengthen all aspects of its emergency preparedness and response
programs to deal with the threats posed by oil by rail — from preparedness and training in
advance of any incidents to effective response and cleanup after an incident occurs. State and
local agencies have important, complementary responsibilities in this area. OES is
responsible for coordinating emergency response statewide, while local agencies typically
are the first on the scene responding following an incident. These agencies handle initial
emergency response and immediate actions to abate the hazard. In the event of an oil

spill, OSPR manages the incident, including cleanup, natural resource protection, hazardous
waste management, and cost recovery from responsible parties. As agencies update their
programs, they should do so in a coordinated fashion that does not result in duplicative
efforts or obligations on industry.

Specific recommendations in this area include the following:

a. Expand the Oil Spill Prevention & Response Program to Cover Inland Oil
Spills

The State Office of Spill Prevention and Response (OSPR) has a program to
prevent, prepare for, and clean up oil spills in waters off the California coast,
funded by a per barrel oil fee of 6.5 cents on oil transported over marine water.
OSPR, however, has no comparable fee structure or authority for preparedness
activities for oil that is transported to or within California by rail or pipeline, even
though it is designated in statute as the state Incident Commander for spills to
inland waters of the state. Therefore OSPR has no program in place to prepare for
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and respond to oil spills to inland rivers, streams, or other water bodies, despite
the fact that rail lines frequently operate near sensitive waterways in the state.

The Legislature should fund the proposal in the Governor’s Budget to extend the
per barrel fee to cover all sources of crude oil sent to refineries in the state, and to
provide OSPR with the regulatory authority and resources to establish an inland
spill preparedness and response program. This will enable OSPR to expand its
proven maritime oil spill program to inland areas. The program will: support
existing prevention measures as appropriate, enhance preparedness for spills
(including training and drills, cleanup contractor testing requirements, industry
drills and exercises, geographic response and contingency planning, oiled wildlife
rescue and multi-agency coordination), and allow OSPR to oversee responses to
oil spills in order to maximize containment, protect and restore natural resources,
and ensure effective cleanup. These activities should be closely coordinated with
the work of state and local emergency response agencies, as described below.

Provide Additional Funding for Local Emergency Responders

According to a recent analysis conducted by OES, numerous local emergency
response offices lack adequate resources to respond to oil by rail accidents. Many
of these first responders are in rural areas, such as Plumas, Siskiyou, and Modoc
counties, where some of the highest risk rail lines are and some of our state’s most
pristine natural resources are located. Additionally, many of these areas have little
or no funding for firefighters and rely on volunteer firefighters. Specifically, 40%
of the fire fighters in California are volunteer firefighters, with many fire
departments entirely staffed by volunteer firefighters. These departments lack the
necessary capacity to support a hazmat team to purchase or maintain necessary
specialized vehicles and equipment, or to obtain training in the specialized areas
of oil rail safety and flammable liquid, and their response time to a significant oil
by rail accident could be hours. Moreover, these small departments cannot rely on
the assistance of larger, certified departments because those departments could be
engaged in an incident locally and would be unavailable.

The Legislature should authorize additional funding to establish regional
hazardous materials response teams and otherwise remedy the gaps in local
emergency response training, equipment, and planning capabilities needed to
adequately prepare for oil by rail incidents.

Review & Update of Local, State and Federal Emergency Response Plans

The State of California has several local, state and federal emergency response
plans for government agencies to respond to and minimize the impacts of
potential hazardous material incidents. These are implemented through various
local and regional agencies, including Local Emergency Planning Committees
(LEPCs) and six Mutual Aid Regions.

OES is currently leading an effort to review and update the six Regional Plans for
Hazardous Materials Emergency Response, with the goal of developing a more
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standardized approach to local emergency planning. As part of this assessment
and update, OES should incorporate elements for responding to crude oil by rail
incidents. OES should also review local Area Plans — plans prepared by local
agencies that serve as a blueprint for responding to hazardous materials releases —
to determine if updates due to potential increases in oil by rail incidents are
appropriate.

In addition, OES, CalEPA and OSPR should partner with US EPA Region 9 and
the FRA to undertake a review of local, state and federal emergency response
plans to ensure they address the risks associated with increased transportation of
oil by rail in California.

Improve Emergency Response Capabilities

Emergency responders currently lack basic, critical information needed to help
plan for and respond to oil by rail incidents, including what resources railroads
can provide in the event of an accident, and how they would respond to potential
worst case scenarios.

The recent voluntary agreement between AAR and DOT calls on the railroads to
develop an inventory of emergency response resources available in case of a
release of large amounts of crude oil along routes over which trains with 20 or
more cars of crude oil operate. This inventory will include locations for the
staging of emergency response equipment and, where appropriate, contacts for the
notification of communities. When the inventory is completed, railroads will
provide DOT with information on the deployment of the resources and make the
information available upon request to appropriate emergency responders.

In light of this agreement, OES should request that railroads provide a complete
inventory of their firefighting and spill recovery resources to the state. Effective
response capability planning requires that the state has information in advance on
the type of equipment available, strategic location of the resources, as well as the
amount accessible. This inventory assessment should also indicate how resources
are deployed, the trigger points for deployment, and the contact names and
numbers for these resources to be made available to the local emergency
responders.

In addition to these resource inventories, OES, in coordination with OSPR, should
request that the railroads provide “Worst Case Scenario” plans for responding to a
multi-car incident in any part of California.

For oil by rail, a Worst Case Scenario plan would likely involve a major train
derailment in a highly populated part of the state with 10 or more tank cars
breaching, burning, exploding, and spilling oil downhill, resulting in high loss of
life and extensive damage to buildings and communities. An example like this
should be used to test the emergency response plans of the county or region that
could be affected, and reveal any gaps in the response plans.
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With both an inventory of resources and Worst Case Scenario plans from the
railroads, state and local emergency responders can effectively test response
capabilities and update Regional Plans and local Area Plans.

e. Request Improved Guidance from United States Fire Administration on
Resources Needed to Respond to Oil by Rail Incidents

While the International Association of Fire Chiefs has recently provided helpful
direction on planning for the safe transport of crude oil by rail, there is a need for
additional guidance. Currently, nationwide, response teams and firefighters are
unsure of the best response techniques and quantities of resources necessary to
respond to oil by rail accidents, especially in light of recent explosions. Lessons
can be learned from previous accidents in both the United States and Canada.

OSFM should request that the United States Fire Administration promptly issue
guidance on the resources required, including, but not limited to:

I. Training based upon lessons learned during recent accidents across the
United States to prepare firefighters for derailment, spill/leak, and fire
risks. Training should highlight best practices from lessons learned from
previous incidents and required resources for the hazard classification of
this type of crude oil product.

ii. Provide accessible training in multiple formats (web based, video, or
instructor facilitated) that allows for each state’s fire service training
organization to deliver the training to meet specific needs.

f- Increase Emergency Response Training

California firefighters and first responders lack training in the specialized areas of
oil rail safety and flammable liquid, as well as financial resources to attend out of
state trainings. To maximize state training capabilities, the state has begun
planning for a multi-agency West Coast Regional Training Center in Sacramento.
OES and OSFM should seek partnerships with railroads and oil companies to help
fund establishment of this center.

3. Request Improved Identifiers on Tank Placards for First Responders

Information about the flash point and vapor pressure of the specific type of crude oil in each
tank car is of critical importance in the event of a derailment so that emergency responders
can quickly determine what resources and equipment are needed to contain the incident.
Currently, this information is on-board the train, but not captured visually on tank car
placards. If first responders can quickly identify an incident involving Bakken, or similar
crude, from a safe distance by using the visual information on the placard, decisions can be
made on whether to attack the fire or spill, or take a more defensive posture and wait for
additional resources.

As New York recently concluded in its report, the United Nations, which assigns unique
hazardous materials identifiers on tank placards, should recommend new classifications based
on crude oil characteristics to enable appropriate packaging and inform response personnel as
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to the qualities of the crude oil and the State of California supports this recommendation. This
would provide the immediate visual identification required.

Alternatively, if the United Nations does not assign a new classification for this category of
crude oil, OES, in coordination with CPUC should recommend that DOT, at a minimum,
require some kind of external visual identification on tank cars of Bakken and similar crude,
to aid first responders nationwide.

. Request Railroads to Provide Real-Time Shipment Information to Emergency
Responders

As noted, DOT recently issued an order requiring railroads transporting more than 1 million
gallons of crude oil from the Bakken shale formation to provide the State Emergency
Response Commission (the Chair of the Commission is the Director of OES) with information
on expected weekly shipments of crude oil, including number of trains, contents of crude oil,
and routes over which material will be transported. Upon receipt, OES will share this data
with local, regional, and state emergency response offices throughout the state. OES also will
share this information with the public to the maximum extent permitted by DOT rules and
other applicable law.

While advance weekly information about crude by rail shipments by county is vital, local and
state emergency responders and regulators will also benefit by knowing in actual real-time
what is sent into the state, in what quantities, and along which routes.

CPUC and OES should request that Class | railroads operating in California establish a system
where emergency responders can securely log-in and access the daily location and status of
rail cars and train consists (including hazmat carload detail for Bakken crude oil and other
hazardous substances).

. Request Railroads Provide More Information to Affected Communities

The increase in oil by rail activity has generated considerable interest and concern from
communities in which rail facilities are located or rail lines pass through. Communities in
particular want more information about what steps the railroads are taking to ensure safety.
The CPUC and OES should request that the railroads should provide better outreach programs
and more information to communities, including interactive websites and open community
forums, and updates on additional voluntary safety advancements.

. Develop and Post Interactive Oil by Rail Map

The state should develop and post on a public website an interactive map depicting areas
along rail lines with potential high vulnerability. The maps include layers that represent the
major rail lines in California, locations of earthquake faults near rail lines, natural resource
vulnerabilities (water crossings and sensitive ecosystems), population vulnerabilities
(populated areas, schools, daycare centers, and hospitals), and rail segments that have an
historically high frequency of derailments. The location of certified emergency response
hazmat teams should be included. State agencies should update the webpage as relevant,
additional information becomes publicly available
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7. Request DOT to Expedite Phase Out of Older, Riskier Tank Cars

Currently, as much as 82% of crude oil in the United States is shipped in older model DOT-
111 tank cars.** There is growing evidence that such cars are inadequate to protect against
vapor explosions of highly flammable crude such as that from the Bakken shale formation.
The remaining 18% of tank cars are new or retrofitted as a result of recent voluntary industry
action to increase safety. As noted above, PHMSA is currently considering regulatory changes
that will address tank cars, On May 7, 2014, it issued Safety Advisory 2014-01 strongly
urging the phase-out of the older DOT-111 tank cars—»but it did not require this by any
certain date. On April 23, 2014 Canada ordered that older tank cars be phased out by May
2017 and that the least crash-resistant DOT-111 tank cars be removed from dangerous goods
service within 30 days.”

The CPUC should request that DOT move expeditiously to finalize new and retrofitted tank
car regulations that will result in a more rapid phase out of DOT 111 tank cars.

8. Accelerate Implementation of New Accident Prevention Technology
a. Positive Train Control

Positive Train Control (PTC) is an advanced technology that incorporates GPS
tracking to automatically stop or slow trains prior to an accident. In particular,
Positive Train Control is designed to prevent train-to-train collisions, derailments
caused by excessive speed and unauthorized movement of trains onto sections of
track where repairs are being made or as a result of a misaligned track switch. The
Rail Safety Improvement Act of 2008 requires Class | railroads to install PTC on
tracks th;let carry passengers or poison- or toxic-by-inhalation materials by the end
of 2015.

The CPUC should request that the FRA identify routes that crude oil trains are
expected to run on without PTC in California under current requirements and
consider requiring the implementation of Positive Train Control on these routes.

b. Electronically-Controlled Pneumatic Brakes

Electronically controlled pneumatic (ECP) brakes instantly signal a brake
application to all cars, whereas current pneumatic brakes rely on lowering the air
pressure in the train air brake line that can be well over a mile long.

This new braking technology provides faster application of brakes and reduces the
chances of brake failure. Although each car in a train and the locomotive must be
equipped with this technology, unit trains, which typically are used for oil by rail

24 State of New York, “Transporting Crude Oil in New York State: A Review of Incident Prevention and Response Capacity,”
April 30, 2014, http://www.governor.ny.gov/assets/documents/CrudeOilReport.pdf.

% Government of Canada, “Transport Canada takes action in response to TSB’s initial Lac-Mégantic recommendations,” News
Release, April 23, 2014, http://news.gc.ca/web/article-en.do?nid=841129.

% Association of American Railroads, “Positive Train Control,” 2013, https://www.aar.org/safety/Pages/Positive-Train-
Control.aspx#.U5DxwHJdVHU.
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9.

10.

11.

transport, are especially suited for this type of technology because all cars travel
together and can operate efficiently under an overarching braking system.?’

Crude oil trains represent the ideal application of this new technology.? Unit train
cars stay together for long periods of service, new cars are being built, cars are
likely undergoing retrofit, and the benefit is magnified by the magnitude of the risk
reduction that would be accomplished for these high risk trains.

The CPUC should request that the FRA require electronically-controlled brake
technology on crude oil trains.

Update California Public Utilities Commission Incident Reporting Requirements

Current CPUC reporting requirements for incidents involving hazardous materials releases
have been interpreted by the railroads in varying ways, resulting in some railroads failing to
report incidents, or to be late in reporting such incidents.

To ensure adequate and timely reporting, the CPUC should clarify incident reporting
requirements for the release of hazardous substances by rail.

Request Railroads Provide the State of California with Broader Accident and Injury
Data

Under federal law, states are entitled to receive information about railroad accidents and
injuries provided to the federal government. However, while individual accident reports are
available through the FRA’s website, the state does not have access to basic, broader data
(that the FRA receives) needed to determine accident and injury rates and trends for railroads
operating in California—so called “normalizing data.” This includes information such as the
rate of accidents or injuries based on locomotive miles, passenger and freight train miles,
number of passengers transported, and employee hours.

The CPUC should request that FRA provide state-specific normalizing data to enable state
accident analysis, including trend analysis and risk assessment, to evaluate the risks
presented by the transportation of oil by rail. (Notably, the railroads previously provided the
state with this type of state-specific normalizing data for many years, but not more recently.)

Ensure Compliance with Industry Voluntary Agreement

As noted, earlier this year the railroad industry agreed with DOT to implement eight
voluntary safety measures. While significant, these measures are only voluntary. To ensure
that they are fully enforceable by federal and state authorities, DOT should codify the
agreement into regulation. In the meantime, it is important for the state to monitor the
agreement and ensure that the railroads comply with its provisions, as noted below. In
addition, the agreement should be strengthened in several areas.

27 Unit trains are freight trains carrying a single commodity that is bound for a single destination. Currently, unit trains carrying
crude oil are generally between 70 to 100 cars long.

28 Federal Railroad Administration (2006), Final Report, Booz Allen Hamilton.
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Increased Track Inspections — The voluntary agreement calls for additional internal
rail and comprehensive track geometry inspections by the railroads.

The CPUC should monitor and publicly report the extent of railroad compliance with
these inspection requirements on crude oil routes. In addition, to the extent consistent
with its existing inspection mandates, the PUC should conduct at least one additional
inspection of the crude oil routes each year.

Braking Systems — The agreement requires better braking systems that will allow
train crews to apply emergency brakes from both ends of the train in order to stop
trains faster. This end-of-train braking technology has been required for many years
on certain trains and railroad grades, but the voluntary agreement goes beyond this by
requiring it on crude oil trains regardless of the existing criteria.

The CPUC should request that railroads document where the voluntary agreement
adds this requirement, that is, where crude oil trains travel and the existing regulation
does not apply. The CPUC should also request information on, and monitor, the
extent to which the railroads have complied with this request and consider ways to
enforce these voluntary braking applications.

Use of Rail Traffic Routing Technology — The agreement calls for railroads to use a
more sophisticated risk management tool that accounts for multiple risk factors in
determining the safest and most secure rail routes for trains with 20 or more cars of
crude oil.

The CPUC should ask the FRA to provide the analysis and results of the route
analyses outlined above. This will enable the CPUC to better plan its inspection and
risk prevention activities.

Lower Speeds — The agreement provides for lower speed limits (no more than 40
miles per hour) for crude oil trains of more than 20 cars containing older tank cars in
federally designated “high-threat-urban areas.”

This designation may omit areas of California where lower speed limits could
reasonably enhance safety. The CPUC should complete a survey of speed limits on
California railroads and determine whether there are additional areas where lower
speed limits might be appropriate. If, after the survey, speed reductions in particular
areas appear warranted, the CPUC should petition the FRA to consider additional
speed restrictions.

In addition, the CPUC should develop a proposal for monitoring and enforcing the
new speed limits outlined in the voluntary agreement.

Increased Trackside Safety Technology — The agreement calls for railroads to
employ wayside wheel bearing detectors every 40 miles along tracks with trains
carrying 20 or more crude oil cars.
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To ensure that optimal intervals are established for the defect, the CPUC should
inventory wayside train inspection technology on crude oil shipment routes, and
recommend additional actions, if necessary.

12. Ensure State Agencies Have Adequate Data

Multiple state agencies need timely and complete data to successfully evaluate and regulate the
risks from oil by rail transport. This is highlighted throughout the recommendations in this report
such as the need for real-time shipment information, and state-specific normalizing accident and
injury data. Other data is critical for agencies such as the California Energy Commission and the
Department of Oil and Gas and Geothermal Resources to analyze trends in petroleum demand
and sources of oil and gas production,

State agencies currently are working to identify what data they have and where there may be
potential data gaps, and should work with federal agencies and the rail industry to obtain the
information needed to fill those data gaps.

State agencies should put in place or strengthen existing measures, to the extent that such
measures are inadequate, to protect confidential business information and data that may impact
national security.

V. Conclusion

Transportation of oil by rail has dramatically increased in recent years and will likely continue to
increase in the future, both nationally and in California, because of the increased oil production
from the Bakken shale and other oil fields. Current regulations and industry practices are not
adequate given this recent boom. Minimizing the potentially serious risks of transporting oil by
rail will require strengthened federal requirements, expedited tank car upgrades, and other
proactive measures by industry. It will also require additional resources, planning and
preparation, and coordination among local and state agencies.

This report represents interim recommendations of the interagency Rail Safety Working Group.

The group will continue to meet and refine recommendations and actions in light of new
information.

15



Appendix

Agency Glossary

CalEPA | California Environmental Protection Agency

CalTech | California Department of Technology

CEC California Energy Commission

CNRA | California Natural Resources Agency

CPUC California Public Utilities Commission

DOGGR | Department of Oil, Gas and Geothermal Resources

DTSC Department of Toxic Substances Control

OES California Office of Emergency Services

OSFM Office of the State Fire Marshal

OSPR Office of Spill Prevention and Response

Recommendations by Agency

Lead Ageljcy Recommendation
(or Agencies)
OES, CPUC, Develop and post on a public website an interactive map depicting areas along rail
OSPR, EPA, ; ! C -

lines with potential high vulnerability
CTA
8E§RCEIEJAC\ Identify any data gaps state agencies have and work with federal agencies and
CEC, DOGGR railroad industry to address
State Approve the proposal in the Governor’s Budget to add seven rail inspectors to the
Legislature CPUC
State Approve the proposal in the Governor’s Budget to extend the per barrel oil fee to
Legislature establish an inland oil spill preparedness and response program
State Approve funding to establish regional hazardous materials response teams and
Leqi otherwise remedy the gaps in local emergency response programs needed to

egislature ; RS
adequately prepare for oil by rail incidents
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Establish inland oil spill preparedness and response program, upon funding by

OSPR Legislature
OES Incorporate elements for responding to crude oil by rail incidents in the assessment
and update of the six Regional Plans for Hazardous Materials Emergency Response
OES Review local Area Plans to determine if updates due to | increases in oil by rail
incidents are appropriate
Partner in coordination with CalEPA and OSPR with US EPA Region 9 and the
OES .
FRA to undertake a review of local, state and federal emergency response plans
Request that railroads provide a complete inventory of their firefighting and spill
OES o
recovery resources (as outlined in the voluntary agreement)to the state
Request (in coordination with OSPR) that the railroads provide “Worst Case
OES -~ ) ) SO . o
Scenario” plans for responding to a multi-car incident in any part of California
OES Recommend (in coordination with CPUC) that DOT require external visual
identification on tank cars of Bakken and similar crude to aid first responders
Request (in coordination with CPUC) that Class | railroads operating in California
OES establish a system where emergency responders can securely log-in and access the
daily location and status of rail cars and train consists
OES Request (in coordination with CPUC) that the railroads provide better outreach
programs and more information to communities
Request that the United States Fire Administration promptly issue guidance on the
OSFM . ; . .
resources required to respond to oil by rail accidents
OSEM Seek partnerships (in coordination with OES) with railroads and oil companies to
help fund establishment of a West Coast Regional Training Center
CPUC Request that DOT move expeditiously to finalize new and retrofitted tank car
regulations
Request that the FRA identify routes that crude oil trains are expected to run on
CPUC without PTC in California under current requirements and consider requiring the
implementation of PTC on these routes
CPUC Request that the FRA require electronically-controlled pneumatic brake technology
on crude oil trains
CPUC Clarify incident reporting requirements for the release of hazardous substances by

rail
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Request that FRA provide California with normalized data to enable accident and

CPUC L .
injury analysis

CPUC Monitor and publicly report the extent of railroad compliance with inspection
requirements on crude oil

CPUC Conduct at least one additional inspection of the crude oil routes each year,
consistent with existing inspection requirements

CPUC Request information on, and monitor, the extent to which the railroads have
complied with the braking systems request (as outlined in the voluntary agreement)

CPUC Ask the FRA to provide the results of the route analyses outlined in the voluntary
agreement
Complete a survey of speed limits on California railroads and determine whether

CPUC there are additional areas where lower speed limits might be appropriate and if
warranted, petition the FRA to consider additional restrictions

CPUC Develop a proposal for monitoring and enforcing the new speed limits outlined in
the voluntary agreement

CPUC Inventory wayside train inspection technology on crude oil shipment routes
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County of Kern 7.0 Response to Comments

Notice of Preparation at PDF page 10

Notice of Completion & Environmental Document Transmittal form at PDF page 16
Initial Study/Notice of Preparation at PDF pages 21, 35, and 36

Appendix B Air Quality and Greenhouse Gases Technical Report at PDF page 119
Appendix D Cultural Resources Technical Report at PDF pages 642 and 643
Appendix F Hazards and Hazardous Materials Technical Report at PDF page 874
Appendix G Noise Technical Report at PDF page 908

Appendix H Transportation and Traffic Technical Report at PDF pages 975 and 976

Also, the refinery’s Precise Development Plan Condition of Approval No. 3 provides:

“This plan is for a refinery with the operational parameter of 70,000 barrels per day of input
(crude). Increases to the input of crude above 70,000 barrels per day, calculated as an annual
average will require a precise development plan modification and a review by the Kern
County Planning Department Director as outlined in Condition (2).”

(Reference: Kern County Board of Supervisors Resolution No. 2008-531, In the matter of:
Adoption of Precise Development Plan No. 1, Map No. 102-23 and Precise Development
Plan No. 62, Map No. 102 (Big West of California, passed and adopted October 21, 2008.)

N. The comment states that the DEIR must analyze potential environmental impacts of main line
(offsite) rail operations, and that this analysis is not preempted by federal law.

The DEIR addresses the preemption of local regulation of mainline rail activities, including
potential impacts regarding air quality and public safety requested by the comment. The
DEIR notes that while the Lead Agency is preempted from imposing regulations or
mitigation measures for off-site rail activities, other federal agencies are responsible for
ensuring compliance with air quality and safety regulations, and are doing so. The DEIR also
explains that the federal agencies responsible for regulating rail transport have continued to
implement new and increased safety and air quality measures through regulations and
negotiated agreements with railroads. The Lead Agency has considered the authority cited by
the commenter. However, the cases cited, as well as the Lead Agency’s own authorities,
confirm the conclusions of the DEIR. Because the field of transport by rail is preempted by
federal regulation, the Lead Agnecy cannot apply CEQA and its significance thresholds to
impacts resulting from mainline rail activities.

The comment repeatedly states that CEQA review of mainline rail activities is not preempted
by Interstate Commerce Commission Termination Act (ICCTA). The Lead Agency has
considered both the case law cited in support of these statements, as well as other authorities.
However, the Lead Agency does not find the authorities cited in the comment to be
applicable to the CEQA review process for this project for the reasons outlined in the DEIR
and further explained below.

Federal preemption of the regulation of transport by rail carriers, and operation of rail tracks
or facilities, is broad and exclusive. Rail carriers are subject to federal environmental laws,
but certain local rules and regulations imposed under state environmental laws are preempted.

Federal preemption of regulation of the railroads was strengthened in 1995 with passage of
the ICCTA. As described in the DEIR, under the ICCTA, the Surface Transportation Board
(STB) is given exclusive authority to regulate the construction, operation and abandonment of
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new and existing rail lines. The state and local regulation of trains moving outside of the
project vicinity is preempted by federal law under the ICCTA. (DEIR, page 4.12-18).

49 U.S.C. Section 15051(b) provides that “the jurisdiction of the [Surface Transportation]
Board over ... transportation by rail carriers ... and ... operation” of tracks or facilities “is
exclusive,” and that “the remedies provided under this part with respect to regulation of rail
transportation are exclusive and preempt the remedies provided under Federal or State law.”

Congress has made a number of changes to federal law to eliminate a state regulatory role
over railroad operations. The ICCTA removed prior statements of regulatory cooperation
between federal and state governments, and removed sections providing for joint federal and
state regulatory bodies. The ICCTA also removed state jurisdiction over wholly intrastate
railroad tracks, because even intrastate operations ultimately affect the flow of interstate
commerce. Accordingly, states may not regulate railroad operations even in the absence of
federal regulation.

The commenter cites Fla. E. Coast Railway Co. v. City of West Palm Beach (11th Cir. 2001)
266 F.3d 1324, 1331 for its statement that ICCTA allows “the continued application of laws
having a more remote or incidental effect on rail transportation.” That case holds that a city's
application of local zoning and occupational license requirements for a business which leased
rail yard property was not preempted. The City of Palm Beach sought to regulate a private
company who leased the rail yard but was not, itself, a railway. The City was not seeking to
impose its regulations on offsite rail activity conducted by the railways or to regulate them
indirectly through regulation of the lessee's activities. This is consistent with the Lead
Agency’s approach to the project here. The Lead Agency is applying its zoning and other
ordinances to the Alon Bakersfield Refinery, including the onsite rail activities of the Crude
Flexibility Project. It is the application of County regulation to the offsite rail activity that is
preempted by the ICCTA.

The Lead Agency also notes that a subsequent decision stated that “the Eleventh Circuit's
interpretation [in E. Fla. Railway] is not consistent with the interpretation of the Second
Circuit in Green Mountain [Railroad Corp. v. State of Vermont, 404 F.3d 638, 643 (2™ Cir.
2005)] . In Green Mountain, the Second Circuit noted that under ICCTA, ™transportation’ is
expansively defined. . . Certainly, the plain language [of the statute] grants the [Surface]
Transportation Board wide authority over the transloading and storage facilities undertaken
by Green Mountain." (Coastal Distrib., LLC v. Town of Babylon, 2005 U.S. Dist. LEXIS
40795, 54 (E.D.N.Y. July 15, 2005).)

CEQA, specifically, has been found to be preempted by the ICCTA. For example, in
DesertXpress Enterprises, LLC, STB Finance Docket No. 34914, the Surface Transportation
Board considered the company’s request for a declaratory order that its proposed project to
construct a 200-mile high speed passenger rail line between Southern California and Las
Vegas was not subject to state and local permitting laws in Nevada or California, including
CEQA. The Board confirmed that the project qualified for Board jurisdiction in that it
involved transportation by a rail carrier. As such, “State permitting and land use
requirements that would apply to non-rail projects, such as the California Environmental
Quality Action, will be preempted.” (Decision on Petition for Declaratory Order, June 25,
2007, at 5.) Similarly, the 9" Circuit held that the South Coast Air Quality Management
District rule requiring railroads to report emissions from idling trains was preempted by the
ICCTA. (Ass’n of American Railroads v. South Coast Air Quality Management District, 622
F.3d 1094, 1096 (9th Cir. 2010).). The recent opinion addressing a challenge to the
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environmental review of the California High Speed Train route selection does not contradict
these authorities. (Town of Atherton v. California High-Speed Rail Authority (Cal. App. 3d
Dist. July 24, 2014, C070877 ) ___ Cal.App.4th __ [2014 WL 3665045].)

The Lead Agency acknowledges that, in enacting ICCTA, Congress intended states to retain
traditional police powers reserved by the Constitution. However, case law has confirmed that
the exception for state exercise of police powers does not extend to state permitting programs
—and related environmental review — that are inherently discretionary. The Lead Agency may
apply regulations designed to protect public health and safety where such regulations “are
settled and defined, can be obeyed with reasonable certainty, entail no extended or open-
ended delays, and can be approved (or rejected) without the exercise of discretion on
subjective questions.” (Green Mountain Railroad Corp. v. State of Vermont, (2nd Cir. 2005)
404 F.3d 638, 643.) Environmental pre-clearances do not meet this test where “the railroad is
restrained from development until a permit is issued; the requirements for the permit are not
set forth in any schedule or regulation that the railroad can consult in order to assure
compliance; and the issuance of the permit awaits and depends upon the discretionary ruling
of a state or local agency.” (ld.) By definition, CEQA does not meet this test because CEQA
attaches only where an agency faces a discretionary decision to approve or disapprove a
project. (14 Cal. Code Regs. 88 15002(i)(2), 15357, 15378.) Therefore, application of
CEQA to railroads and rail operations is preempted by the ICCTA, and it would be
inappropriate for the County to impose regulations or conditions, or apply CEQA significance
thresholds, based on railroad activities that occur offsite.

The commenter cites to Humboldt Baykeeper v. Union Pac. R.R. Co., et al, 2010 U.S. Dist.
LEXIS 52182, 2010 WL 2179900 (N.D. Cal.,May 27, 2010) (“Baykeeper’”) to support its
statement that ICCTA’s preemptive scope is limited. The Lead Agency has considered this
authority, and finds the authority consistent with the Lead Agency’s understanding that
ICCTA’s preemptive scope is not limited by the requirements of CEQA, a state law.
Baykeeper only addresses the question of whether ICCTA preempts a federal environmental
law. The court, in determining that ICCTA does not generally preempt Clean Water Act
requirements, noted that the STB has made clear that ICCTA is not intended to interfere with
the role of state and local agencies in implementing “[f]lederal environmental statutes, such as
the Clean Air Act, the Clean Water Act, and the Safe Drinking Water Act, unless the
regulation is being applied in such a manner as to unduly restrict the railroad from conducting
its operations or unreasonably burden interstate commerce.” (Baykeeper at 8.) This holding is
consistent with the Lead Agency’s understanding of the preemptive scope of ICCTA.

The DEIR describes federal environmental statutes that apply to the project, including the
Clean Water Act (DEIR, page 4.7-14.), the Safe Drinking Water Act (DEIR, page 4.7-17) and
the Clean Air Act (DEIR, page 4.1-4; pages 4.1-24 to 4.1-27). Some provisions of these acts
and implementing regulations apply to offsite rail transport and operations activities. But
ICCTA preempts the Lead Agency’s ability to impose its ordinances or mitigation measures
based on rail activity that occurs offsite or outside of County boundaries. Nonetheless, the
DEIR considers the authority of these other regulating agencies and the rules those agencies
have established to ensure the safe and responsible operation of offsite rail activities.

For example, the DEIR, at pages 4.1-26 to 4.1-27, discusses the emissions standards adopted
by the EPA that are applicable to new locomotives and new engines used in locomotives.
Under the Final EPA National Locomotive Rule, locomotive engines are required to meet
progressively more stringent emissions requirements over time. (Title 40 CFR part 92, with
an update in 2008 at Title 40 CFR Part 1033).)

Alon Bakersfield Refinery Crude Flexibility Project 7-185 August 2014
Final Environmental Impact Report



County of Kern 7.0 Response to Comments

The commenter also cites County of Amador v. EI Dorado County Water Agency, 76 Cal.
App. 4th 931, 958 (Cal. App. 3d Dist. 1999) in support of its statement that CEQA review of
offsite rail is not preempted, but that case concerns the Federal Power Act (FPA). Unlike
ICCTA, FPA contains a savings clause expressly exempting certain state water laws from
FPA jurisdiction. The FPA does not govern this project, and the comment is not relevant to
ICCTA preemption. As stated above, the DEIR acknowledges that offsite rail activities are
subject to regulation under federal environmental statutes.

The comment further states that the DEIR must assess any public safety hazards posed by
increased rail traffic on the mainline. The DEIR does discuss hazards associated with crude
oil transport (see pages 3-27 through 3-29), and provides information recent rail accidents
(see pages 3.2-27 through 3.2-29 and 4.6-5 through 4.6-7). Although the Lead Agency is
preempted from regulating rail activities on the mainline, the DEIR provides a discussion of
regulations that directly relate to public safety concerns related to mainline rail activities. The
Lead Agency also acknowledges that new safety measures are being proposed by the federal
agencies that regulate transport of crude by rail, and summarizes some of the most recent
proposed measures in this Response.

The DEIR discusses the requirements for rail cars equipped to carry crude oil. These tank
cars, classified as DOT-111 cars, are regulated by the U.S. Department of Transportation
(DOT) and its Pipeline and Hazardous Materials Safety Administration (PHMSA). The DEIR
provides background on the safety requirements that manufacturers of DOT-111 rail cars
have been required to implement since 2011.

The DEIR also outlines the measures that the members of the American Association of
Railroads (AAR) have voluntarily taken since then to improve safety. (DEIR, pages 4.6-14 to
4.6-16.) Additionally, under new Mitigation Measure MM 4.6-6(c), the project proponent is
required to comply with all US Department of Transportation (DOT) railcar safety
regulations and associated requirements as they become effective. Prior to the effective date
of any more restrictive requirements all crude oils classified by the DOT as Class 3: Packing
Group 1 or 2 flammable liquids, can only be received at the facility in railcars that were
constructed on or after October 1, 2011 or in cars that have been retrofitted to meet or exceed
the October 1, 2011 standards.

MM 4.6-6 The project proponent shall continuously comply with the following during
operation of the facility:

a. The project proponent shall maintain adequate records of all crude oil received
at the rail terminal via rail and train deliveries. These records shall be in the
form of formal manifests that accompany each shipment and which properly
label the crude materials, based on levels of volatility and as required by the
applicable federal and State regulatory requirements. These records shall be
continuously maintained on the refinery site for no less than three years and
shall be made readily available for inspection by appropriate County, State and
federal agencies.

b. The project proponent/operator shall work with rail carriers delivering crude
oil to the proposed rail terminal to ensure compliance with any Emergency
Order (EO) issued by the U.S. Department of Transportation (DOT) related to
requirements for rail carriers to notify State Emergency Response
Commissions (SERCs), and others as specified by the EO, regarding the
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expected routing of the Project’s unit trains of Bakken crude oil. The notice
shall include, but not be limited to the following information:

1. ¢Reasonable estimate of the number of trains carrying 1,000,000 gallons or
more of Bakken crude oil, per week and by county;

2. wWith the crude oil identified and described in accordance with 49 CFR
part 172, subpart C;

3. wWith the emergency response information required by 49 CFR part 172,
subpart G; and

4. tThe routes over which the crude oil will be transported.

c. The project proponent shall comply with all US Department of Transportation
(DOT) railcar safety regulations and associated requirements as they become
effective. Prior to the effective date of any more restrictive requirements, all
crude oils classified by the DOT as Class 3: Packing Group | or 1l flammable
liguids, can only be received at the facility in railcars that were constructed on
or after October 1, 2011 or in cars that have been retrofitted to meet or exceed
the October 1, 2011 standards.

DOT and PHMSA are proceeding with the formal effort to enact rules that will strengthen
safety standards for rail transport of crude, ethanol, and other flammable liquids, as
announced in early 2014 and described in the DEIR. The two proposed rules are anticipated
to be in effect by 2015. The Alon Bakersfield Refinery Crude Flex project anticipates
completing construction in 2015 and therefore rail traffic to and from the refinery will be
subject to these new rules.

On August 1, 2014, PHMSA published a notice of proposed rulemaking for new tank car
standards which would apply to all crude rail cars constructed after October 1, 2015, and
would require any existing cars to be retrofitted to meet substantially similar performance
standards on a 5-year phase-out timeline, depending on the class of the materials transported.
(79 Federal Register 45016.)  Specifically, the rule proposes to revise the Hazardous
Materials Regulations (HMR; 49 CFR Parts 171-180) that establish requirements for “‘high-
hazard flammable trains’” (HHFT). The new rule would define HHFTs as “a train comprised
of 20 or more carloads of a Class 3 flammable liquid.” The Alon Bakersfield Refinery Crude
Flex project anticipates unloading approximately two unit trains per peak day with
approximately 104 tank cars each. These trains would be considered HHFT under the new
rule and would be subject to the proposed regulations, which include the following measures:

o Rail routing risk assessments which consider 27 safety and security factors which will
dictate the ultimate route taken by HHFT,;

e Speed restrictions of 50 mph in all areas, with 40 mph speed restrictions on those trains
carrying cars which do not yet meet the enhanced HHFT car standards of the rule;

¢ Implementation of enhanced braking mechanisms;
o Notification to State Emergency Response Commissions for those trains carrying one

million gallons or more of Bakken crude;

Alon Bakersfield Refinery Crude Flexibility Project 7-187 August 2014
Final Environmental Impact Report



County of Kern 7.0 Response to Comments

e More stringent standards and design criteria for cars used to transport flammable liquids,
which will be designated as “DOT Specification 117.” These standards would apply to all
new rail cars manufactured after October 1, 2015, and existing rail cars carrying
flammable liquids as part of a HHFT would be required to be retrofitted to satisfy most or
all of these standards. These upgraded rail cars would replace the DOT-111 cars currently
in use.

The comment period on the proposed rule closes September 30, 2014.

Also on August 1, 2014, PHMSA published an advanced notice of proposed rulemaking
(ANPRM) seeking comment on whether it should expand the regulatory requirement for Oil
Spill Response Plans (OSRPs) by lowering the threshold of transported crude oil that triggers
the need for a more robust "comprehensive OSRP." (79 Fed. Reg. 45079.) A comprehensive
OSRP requires more training, documentation, coordination, and contracted personnel and
resources available to provide emergency response in the event of accidents than is required
under a basic OSRP.

Under existing rules, a comprehensive OSRP must be prepared if an individual rail car
contains more than 42,000 gallons of crude. Because a typical rail car holds approximately
30,000 gallons, a comprehensive OSRP is usually not required. The new proposed rule would
redefine the minimum threshold by aggregating amounts of crude oil transported on a single
train. PHMSA is seeking comments on an appropriate new threshold of gallons of oil on a
per-train basis, and the related cost impacts, and is considering the following options:
1,000,000 gallons of total crude oil (approximately 35 rail cars); 42,000 gallons
(approximately 2 rail cars); or some other threshold. PHMSA requests comments on the
ANPRM by September 30, 2014.

The ANPRM is in addition to the recommendations made on January 23, 2014 by the NTSB
to PHMSA, which advise preparing oil spill response plans based on the maximum amount of
oil that could be released, rather than the maximum contents of the single largest container.
(DEIR, page 4.6-16.)

DOT has also issued Emergency Orders (EOs), with which the project proponent is required
to comply under Mitigation Measure 4.6-6. These EQOs include an emergency order issued
February 25, 2014, revised and amended on March 6, 2014, requiring that all rail shipments
of crude oil that is properly classed as a flammable liquid in Packing Group (PG) Il material
be treated as a PG | or Il material which is subject to more stringent handling standards.
(Docket No. DOT-OST-2014-0025.) Another EO issued May 7, 2014, requires that all
railroads that operate trains containing one million gallons of Bakken crude oil to notify
SERCs about the operation of these trains through their States. (Docket No. DOT-OST-2014-
0067.)

Finally, as discussed in the DEIR on page 4.6-16, the Secretary of Transportation Anthony
Foxx and the Association of American Railroads (Association) announced on February 20,
2014 that those railroads subscribing to the agreement would implement numerous safety
measures outlined in the DEIR. These include adhering to a speed limit of 50 miles per hour
for Key Crude Oil Trains (40 miles per hour within high threat urban areas if the train
includes one or more cars meeting DOT 111 standards rather than the enhanced standards
adopted by the Association), developing and providing a hazardous material transportation
training curriculum for emergency responders, and working with local communities to
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identify location specific concerns. The agreement provides that these measures were to be
implemented no later than July 1, 2014.

The DEIR and these Responses set forth the requirements and entities regulating mainline rail
activities. CEQA requires an EIR to reflect a good faith effort at full disclosure; it does not
mandate perfection, nor does it require an analysis to be exhaustive. (Barthelemy v. Chino
Basin Mun. Water Dist. (1995) 38 Cal. App. 4th 1609, 1617.) Therefore, the DEIR has not
“improperly exclude[d] the study of mainline rail train operations” as the comment states.
The DEIR provides information available concerning mainline rail operations, and the
environmental and safety regulations which govern them. The Lead Agency notes that the
federal agencies charged with regulating offsite rail, including public safety and air quality
considerations, are continuing to implement increased safety standards in these areas.

O. The commenter states that the DEIR improperly uses the refinery’s 2007 operations as the
baseline, resulting in a flawed analysis that contravenes CEQA, misleads the public, and
masks the significant impacts that the project will have.

Section 3.3.2 of the DEIR provides, in great detail, the approach used to establish the baseline
for the Crude Flexibility Project and explains why this approach presents the most accurate
picture of the project’s impacts as required under CEQA. (DEIR, pages 3-16 to 3-25.) As
explained in Response to Comment 20-P below, the Lead Agency believes that this approach
is proper given the unique circumstances presented here, including the 80 year operating
history of the refinery, the temporary suspension of refinery caused by the bankruptcy of the
prior owner, and the new owner’s repeated statements of intent to continue refining crude oil
at the refinery.

P. The commenter states that CEQA requires that the baseline be based on existing conditions
and that a baseline reflecting 2007 operating conditions is improper since conditions at the
refinery have changed since 2007. The commenter also states that because refinery
operations have been suspended, the DEIR should have analyzed the project’s impacts
utilizing a baseline that assumes “no refining operations” — in other words, a zero baseline.

CEQA Guidelines Section 15125 sets forth the general rule agencies are required to follow in
determining the proper baseline:

An EIR must include a description of the physical environmental conditions in
the vicinity of the project, as they exist at the time the notice of preparation is
published, or if no notice of preparation is published, at the time environmental
analysis is commenced, from both a local and regional perspective. This
environmental setting will normally constitute the baseline physical conditions
by which a lead agency determines whether an impact is significant.

Section 15125, subdivision (a) (italics added).

In using the word “normally,” section 15125(a) necessarily contemplates that physical
conditions at other points in time may constitute the appropriate baseline or environmental
setting. Cherry Valley Pass Acres and Neighbors v. City of Beaumont (2010) 190 Cal.
App.4th 316, 336; Fat v. County of Sacramento (2002) 97 Cal.App.4th 1270, 1277-1278.
The date for establishing baseline cannot be a rigid one. Environmental conditions may vary
from year to year and in some cases it is necessary to consider conditions over a range of time
periods. Communities for a Better Environment v. South Coast Air Quality Management
District (2010) 48 Cal. 4th 310, 327-328. Neither CEQA nor the CEQA Guidelines mandate a
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Appendix G
Preemption of CEQA by the ICCTA

Many, if not most, of the comments received on the DEIR addressed potential off-site impacts
from the operation of trains travelling to and from the Refinery. Potential off-site impacts from
rail operations include the risk of crude oil releases from tank cars, the impact of locomotive
emissions on air quality, the impact of noise on biological resources living along the rail
corridor, and the impact of rail crossings on traffic.

Valero has taken the position that the Interstate Commerce Commission Termination Act
(“ICCTA”) preempts the City’s ability to require CEQA review of impacts from the Project,
including both impacts from on-site activities, such as construction and operation of the
unloading rack, and impacts from off-site rail operations. Valero’s position is set forth in
Appendix H.

The City disagrees with Valero in part and agrees in part. The City has concluded as follows:

1. The ICCTA does not preempt the application of CEQA to Valero’s on-site activities,
including construction and operation of the proposed unloading rack and related
equipment.

2. The ICCTA does preempt the City’s ability to mitigate impacts from rail operations.

3. The ICCTA may well preempt the City’s ability to require disclosure of impacts from
rail operations under CEQA. There is no case law authority directly on point,
however, and the issue is uncertain. The City has decided to continue with disclosure
of impacts from rail operations unless and until a court, in a binding precedent,
clearly rules that the ICCTA preempts the disclosure requirements of CEQA as
applied to impacts from rail operations.

. The ICCTA Does Not Preempt the Application of CEQA to Valero’s On-Site
Activities.

Under prevailing case law, CEQA clearly applies to Valero’s proposed on-site unloading rack
and related facilities because (1) Valero owns and operates the unloading facilities; (2) in
constructing and operating the facilities, Valero is not acting as an agent of Union Pacific; and
(3) Union Pacific will not control the operation of the unloading facilities. On similar facts,
courts and the STB have consistently held that the ICCTA does not preempt the application of
state and local land use and environmental laws.* The decisions make it clear that ICCTA
preemption applies to unloading facilities if, and only if, the railroad owns and operates the
facilities or the operator is an agent of the railroad.

In New York And Atlantic Ry. Co. v Surface Transp. Bd. 635 F.3d 66 (2nd Cir. 2011), for
example, a freight railroad entered into an agreement with Coastal Distribution whereby Coastal
would construct and operate a transloading facility on a rail yard leased by the railroad. The

! See, e.g., New York And Atlantic Ry. Co. v Surface Transp. Bd. 635 F.3d 66 (2nd Cir. 2011); Florida
E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324 (11th Cir. 2001).
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transloading facility would be used to handle building materials and debris from construction and
demolition activities. The city’s zoning ordinance prohibited waste transfer facilities. When the
project was almost constructed, the city served a stop work order on Coastal on the ground that
the transloading facility was a prohibited use under the zoning ordinance.

The railroad and Coastal Distribution filed suit against the city, seeking to enjoin the city from
enforcing the zoning ordinance against the waste transfer facility. At the same time, the city
petitioned STB for a declaratory order that the zoning ordinance was not preempted.

The STB concluded in New York and Atlantic Railway that the STB does not have exclusive
jurisdiction over the waste transfer facility because the railroad’s responsibility and liability for
the cars “end when they are uncoupled at the Farmingdale Yard and resumes when they are
coupled to [the railroad’s] locomotive.”® The STB explained that it has exclusive jurisdiction
over transloading facilities if, and only if, “the activities are performed by a rail carrier or the rail
carrier holds out its own service through the third-party as an agent or exerts control over the
third-party’s operation.”

The court in New York and Atlantic Railway agreed with the STB. The court held that Coastal
Distribution’s proposed waste transfer facility did not constitute “transportation by rail carrier”
because the railroad did not own or operate the facility and Coastal was not acting as an agent of
the railroad. Therefore, the ICCTA did not preempt the application of the city’s local zoning
regulations.*

Similarly, in Florida East Coast Railway, a railroad leased a rail yard property in the City of
West Palm Beach to Rinker Materials Corporation, a third party corporation. Rinker used the
rail yard as a transloading facility for the distribution of aggregate, a material used to make
cement. The city issued cease and desist orders to the railroad and Rinker because Rinker’s
transloading operation did not comply with the city’s zoning, and Rinker failed to obtain a
business license. The railroad sued the city, seeking a declaration that the ICCTA preempted the
application of the city’s zoning and business license ordinances to Rinker’s transloading
operations.

The court in Florida East Coast Railway concluded that the application of the city’s ordinances
to Rinker’s transloading facility did not constitute regulation of “transportation by rail carrier”
within the meaning of the ICCTA preemption provision.> The court explained as follows:

existing zoning ordinances of general applicability, which are
enforced against a private entity leasing property from a railroad
for non-rail transportation purposes, are not sufficiently linked to
rules governing the operation of the railroad so as to constitute
laws ‘with respect to regulation of rail transportation.’®

Ibid.

New York & Atlantic Ry. Co. v. Surface Tranp. Bd., supra, 635 F.3d at 69.

New York And Atlantic Ry. Co. v Surface Transp. Bd. 635 F.3d 66, 73 (2nd Cir. 2011).
Florida E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 1339 (11th Cir. 2001).
Ibid.
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Thus, the court concluded, “in no way does federal pre-emption under the ICCTA mandate that
municipalities allow any private entity to operate in a residentially zoned area simply because the
entity is under a lease from the railroad.””’

In support of Valero’s position that the ICCTA preempts the application of CEQA to the on-site
unloading facilities, Valero cites the decision in Norfolk Southern Ry Co v City of Alexandria
608 F.3d 150 (2010). The Norfolk Southern Railway case, however, does not support this
conclusion. In Norfolk Southern Railway, a railroad constructed and began operating an ethanol
transloading facility in the City of Alexandria, Virginia. The railroad used the facility to transfer
ethanol from rail cars to trucks operated by third parties. The city adopted an ordinance
regulating the hauling of bulk materials, including ethanol, within the city limits. The City
unilaterally issued a permit to the transloading facility under its haul ordinance. The permit
limited the materials that could be hauled; specified hauling routes; and restricted the days and
times of hauling. The railroad refused to comply with the permit conditions, on the assumption
that the application of the haul ordinance to the facility was preempted by the ICCTA.

The city petitioned STB for a declaration that the city had the authority to regulate the
transloading facility, and the railroad filed an action for declaratory relief in federal court. The
STB found that the transloading facility constitutes “transportation by a rail carrier,” such that
the city’s haul ordinance was preempted. The federal district court reached the same
conclusion.®

The Norfolk Southern Railway case does not control here, however, because, in Norfolk Southern
Railway, the railroad actually owned and operated the transloading facility. In contrast, the
Valero unloading facilities, like the transloading facilities in New York And Atlantic Railway and
Florida East Coast Railway, would be owned and operated by a third party (Valero), which in no
way would be acting as an agent of the railroad (Union Pacific).

In sum, it is clear that CEQA applies to the unloading rack and related on-site facilities proposed
as part of the crude-by-rail project.

1. The ICCTA Preempts the City’s Authority to Mitigate Impacts from Union
Pacific’s Rail Operations.

Under the ICCTA, the federal Surface Transportation Board (“STB”) has exclusive jurisdiction
to regulate transportation by rail carrier.” The ICCTA preemption provision is quite broad,
covering virtually all aspects of railroad operations.’® As a number of courts have stated, "it is

7 Id. at 1332.

& Norfolk S. Ry Co. v. City Of Alexandria, 608 F.3d 150, 160 (4th Cir. 2010).

® 49 U.S.C. § 10501(b).

% Maynard v. CSX Transp., Inc., 360 F. Supp. 2d 836, 839 (E.D. Ky. 2004) (49 U.S.C. §
10501(b) grants the STB exclusive jurisdiction “over nearly all matters of rail regulation”).
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difficult to imagine a broader statement of Congress's intent to preempt state regulatory authority
over railroad operations."**

In light of the STB’s exclusive jurisdiction, state and local governments may not directly
regulate rail operations. Thus, for example, state and local governments may not place limits on
emissions from locomotives,*? limit the amount of time that trains can block grade crossings,** or
require railroads to obtain permits before constructing new or modified tracks and related
facilities.™

The ICCTA also preempts any attempt by state and local governments to regulate railroad
operations indirectly.”® Simply put, the ICCTA preempts any regulations that “may reasonably
be said to have the effect of managing or governing rail transportation.”® One court held, for
example, that a city may not limit the number of trucks entering and leaving a railroad offloading
facility, even though the railroad did not own or operate the trucks, because the limit on truck
trips would effectively limit the number of rail cars that could be unloaded.!” To take another
example, a number of courts have held that the ICCTA preempts state common law claims
against railroads, including claims for negligence,® tortious interference,'® and nuisance.? In
reaching this conclusion, the courts have emphasized that common law claims effectively
regulate railroad operations just as any “preventative relief” that a state government might obtain
through direct regulation.”

The DEIR and/or the RDEIR identify significant offsite impacts from rail operations in certain
areas, including air quality, hazards, biological resources, and greenhouse gas emissions. There
are various mitigation measures that might reduce and/or avoid these impacts, such as limiting
the number of rail deliveries that VValero may accept per day, requiring Valero to purchase

11 See, e.g., City of Auburn v. U.S. Government (9th Cir. 1998) 154 F.3d 1025, 1030; CSX Transp Inc v

Georgia Public Service Com'n, 944 F.Supp. 1573, 1581 (N.D. Georgia 1996).

Association of American Railroads v South Coast Air Quality Management District, 622 F.3d 1094

(9th Cir. 2010).

3 Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 444 (5th Cir. 2001); People v Burlington Northern
Santa Fe RR, 209 Cal.App.4th 1513 (2012); CSX Trans., Inc. v. Plymouth, 92 F.Supp.2d 643
(E.D.Mich.2000).

14" See, e.g., Green Mountain RR Corp v Vermont, 404 F.3d 638 (2nd Cir. 2005) (the ICCTA preempts a
city’s pre-construction permit requirement as applied to rail project); City of Auburn v. United States
Government, 154 F.3d 1025 (9™ Cir. 1998) (the ICCTA preempts a county from requiring a railroad
to obtain permits before making improvements to an existing rail line);

> Maynard v. CSX Transp., Inc., 360 F. Supp. 2d 836, 842 (E.D. Ky. 2004) (citing Cipollone v. Liggett
Group, Inc., 505 U.S. 504, 516, (1992)); Guckenberg v. Wisconsin Central Ltd, 178 F.Supp.2d 954,
958 (E.D. Wisconsin 2001) (same).

16 People v. Burlington N. Santa Fe R.R., 209 Cal. App. 4th 1513, 1528 (2012) (emphasis added).

" Norfolk Southern Ry Co v City Of Alexandria, 608 F.3d 150 (2010).

8 Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 444 (5th Cir.2001).

9 Pejepscot Industrial Park, Inc. v. Maine Central Railroad Co., 297 F.Supp.2d 326, 334 (D.Maine,
2003).

20" Rushing v. Kansas City S. Ry. Co., 194 F.Supp.2d 493, 500 (S.D.Miss.2001).

2 Maynard v. CSX Transp., Inc., 360 F. Supp. 2d 836, 840 (E.D. Ky. 2004); Guckenberg v Wisconsin
Central Ltd, 178 F.Supp.2d 954, 958 (E.D. Wisconsin 2001).
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emissions credits to offset locomotive emissions, or requiring Valero to use upgraded tank cars
that are not required by federal law. Any attempt by the city to condition project approval on
such requirements, however, would be preempted, because the requirements would clearly “have
the effect of managing or governing rail operations.” Limiting the number of rail deliveries that
Valero could accept, for example, would effectively reduce the number of train trips that Union
Pacific may operate on its lines. Requiring Valero to purchase emissions credits to offset
locomotive emissions would essentially be an indirect way of regulating locomotive emissions.
Finally, any attempt to require Valero to use upgraded tank cars that are not required by federal
law would infringe on the STB’s exclusive jurisdiction to prescribe tank car design standards.
All of these mitigation requirements would be preempted.

I11.  While the ICCTA May Preempt Disclosure of Rail Impacts Under CEQA, There is
No Clear Authority on Point.

CEQA requires lead agencies to identify and disclose a project’s potential environmental impacts
before approving the project. CEQA is a law of general application, and governs approval of any
non-exempt project that may result in a physical change in the environment.

Valero takes the position that the ICCTA preempts even the disclosure aspect of CEQA as
applied to rail operations. In other words, Valero maintains that the City is legally prohibited
from requiring disclosure of offsite impacts from rail operations, such as locomotive emissions
or rail safety impacts, as a condition of project approval — even though CEQA generally requires
disclosure of all impacts that would be caused by a project, wherever those impacts may occur.

There is no case or STB decision directly on point involving CEQA or any other state or local
environmental or land use law. That is, there is no case considering whether a city that clearly
has jurisdiction over the construction and operation of onsite unloading facilities must -- or
indeed may -- require disclosure of offsite impacts created by trains traveling to and from the
onsite operation.

On the one hand, a court might well conclude that requiring disclosure of rail impacts as part of a
pre-construction permitting process has a direct and impermissible effect on rail operations
because the disclosure requirement could delay the project indefinitely. Under this theory, the
application of CEQA’s disclosure requirement to rail impacts would be controlled by the
“preclearance” cases and STB decisions that Valero cites in its letter.??

On the other hand, there is an argument to be made that merely requiring disclosure of rail
impacts has only a “remote or incidental” impact on rail operations, such that ICCTA preemption
does not apply. Requiring disclosure of information about potential rail impacts, in itself,
arguably does not have the same impact on operations as, for example, mitigation measures that

22 These authorities include, among others, Green Mountain Railroad Corp. v. Vermont, 404 F.3d 638,

643 (2d Cir. 2005); City of Auburnv. U.S. Gov't, 154 F.3d 1025, 1031 (9th Cir. 1998), as amended
(Oct. 20, 1998); City of Encinitas v North San Diego County Transit Development Bd 2002 WL
34681621; Desertxpress Enterprises LLC--Petition for Declaratory Order Fed. Carr. Cas. P 37238
(S.T.B.), 2007 WL 1833521.
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effectively limit the number of trains that Union Pacific can operate, or regulate locomotive
emissions.

There are some, but not many, cases where a court or the STB found that the effect of a state or
local law on rail operations was merely “remote or incidental.” As explained above, the courts
and the STB have concluded that regulation of a transloading facility owned and operated by a
private party has only a remote and incidental effect on rail operations.”® The courts and the STB
have also concluded that agencies can enforce water quality laws against railroads discharging
earth and waste from construction projects into water bodies.** Finally, in one of its opinions,
the STB provided the following list as examples of permissible “pre-construction” conditions:

Examples of solutions that appear to us to be reasonable include
conditions requiring railroads to (1) share their plans with the
community, when they are undertaking an activity for which
another entity would require a permit; (2) use state or local best
management practices when they construct railroad facilities;

(3) implement appropriate precautionary measures at the railroad
facility, so long as the measures are fairly applied; (4) provide
representatives to meet periodically with citizen groups or local
government entities to seek mutually acceptable ways to address
local concerns; and (5) submit environmental monitoring or testing
information to local government entities for an appropriate period
of time after operations begin.?

None of the existing authorities, however, directly addresses the issue at hand — whether the
ICCTA preempts CEQA’s disclosure requirement to the extent that it would require disclosure of
impacts from rail operations as a condition of approving Valero’s project. Thus, the City intends
to continue requiring disclosure unless and until a court, in a binding precedent, clearly rules that
the ICCTA preempts disclosure under CEQA under similar facts.

23 gee, e.g., Florida E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 1339 (11th Cir. 2001);
Cities of Auburn & Kent, Wa-Petition for Declaratory Order-Burlington N. R.R. Co.-Stampede Pass
Line, 2 S.T.B. 330 (1997).

" See, e.g., United States v. St. Mary's Ry. W., LLC, 989 F. Supp. 2d 1357 (S.D. Ga. 2013).

2 Joint Petition for Declaratory Order - Boston & Maine Corp. & Town of Ayer, Ma, Fed. Carr. Cas.
(CCH) 1 38352 (Apr. 30, 2001)
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AGENDA ITEM
PLANNING COMMISSION MEETING: FEBRUARY 8, 2016
REGULAR AGENDA ITEMS

DATE : January 28, 2016

TO : Planning Commission

FROM : Amy Million, Principal Planner
SUBJECT : VALERO CRUDE BY RAIL PROJECT
PROJECT : 12PLN-00063 Use Permit

3400 East Second Street
APN: 0080-110-480

RECOMMENDATION:
Staff recommends that the Planning Commission hold a public hearing, consider
all appropriate documents and testimony, and then act to:

1. Adopt the draft Resolution certifying the Final Environmental Impact
Report, adopting California Environmental Quality Act (Y*CEQA”) findings for the
Project and adopting the Statement of Overriding Considerations and the
Mitigation Monitoring and Reporting Program.

2. Adopt the draft Resolution approving the Use Permit for the Valero
Crude by Rail Project, with the findings and conditions listed in the resolution.

EXECUTIVE SUMMARY:

The proposed Valero Crude by Rail Project (CBR) would allow the Valero Benicia
Refinery (Refinery) access to additional North American-sourced crude oil for
delivery to the Refinery by railroad. Valero Refining Company is requesting
approval of a Use Permit which would allow the installation and modification of
Refinery non-process equipment that would allow the Refinery to receive a
portion of its crude oil deliveries by rail car, replacing equal quantities of crude
currently being delivered to the Refinery by marine vessel. Valero intends to
replace up to 70,000 barrels per day of the crude oil currently supplied to the
Refinery by marine vessel with an equivalent amount of crude oil fransported by
railcars. The crude oil to be fransported by railcars is expected to be of similar
quality compared to existing crude oil imported by marine vessels. Crude
delivered by rail would not displace crude delivered to the Refinery by pipeline.
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BUDGET INFORMATION:

Valero is a large source of revenue for the City and the single largest private
employer, employing more than 500 employees. The combined property, sales
and utility user tax represent more than 20% of the City’'s general fund revenue.
The proposed Project will allow the Refinery to remain competitive in the
marketplace. In addition, the proposed Project will generate an estimated
$240,000 in building permit fees as part of the construction plan review and
inspection process.

ENVIRONMENTAL REVIEW PROCESS:

The Project is a significant Project for the City, the Refinery, and communities
near and far, and as such, it has generated a great deal of public interest.
Moreover, the Project is intertwined with a complex legal issue of preemption
and the Environmental Impact Report (EIR) is necessarily complex as well. In
recognition of those facts, the City has conducted a public information and
review process that went beyond the legal requirements of CEQA to try to
ensure that all interested persons had an opportunity to review and comment
on the EIR and the Use Permit.

A special page for the Project was established on the City's website at the time
that the Initial Study was prepared. All application materials were posted on the
website along with, all official notices regarding the Project, the Initial Study,
scoping comments received, the Draft EIR, Revised Draft EIR and Final EIR and
related documents, public comments received during the course of the Project
(Initial Study/Mitigated Negative Declaration, Draft EIR, Revised Draft EIR) and
the minutes of all the Planning Commission hearings. All of these documents
comprise the Record of Proceedings for the EIR. Note that twenty additional
hard copies of the environmental documents were made available to the
public free of charge.

Mitigated Negative Declaration

In accordance with the California Environmental Quality Act (CEQA), the State
CEQA Guidelines and the City of Benicia's adopted CEQA Guidelines, an Initial
Study was completed for the proposed Project. A Mitigated Negative
Declaration was prepared and circulated for a 30-day public review period
between May 31, 2013 and July 1, 2013. On July 11, 2013, the Planning
Commission held a public meeting where formal presentations on the Project
were provided. Based on public comment, the City determined that an EIR was
necessary for the Project.

Draft EIR

A Notice of Preparation/ Notice of Scoping Session was prepared and
circulated to the Planning Commission, the City Council, responsible and
interested agencies and organizations including all agencies and school districts
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along the Union Pacific Railroad (UPRR) line from Benicia to Roseville. A Notice
of Preparation and Scoping Session was also sent to property owners within 300
feet of the refinery properties, posted at City Hall and the Benicia Public Library.

A legal nofice and display ad was placed in the Benicia Herald and Vallejo
Times Herald and a press release was sent to media groups along the UPRR line
from Benicia to Roseville to inform the general public. The City held a public
scoping session before the Planning Commission on September 13, 2013.
Twenty-one written comments were received regarding the scope of the EIR. In
addition to the written comments, oral comments at the scoping session, and all
of the comments on the Initial Study Mitigated Negative Declaration were
considered as part of the process of EIR preparation.

The Draft EIR was completed and released for a 45-day public review period on
June 17, 2014. At their July 10, 2014 meeting, the Planning Commission
extended the public review period an additional 45-days to September 15, 2014.
As required by CEQA, a Notice of Availability of the Draft EIR was mailed to all
property owners and occupants within 300’ of the Project site and a notice was
posted at City Hall and the Library. A Notice of Availability of the Draft EIR was
also mailed to all agencies and school districts along the UPRR line from Benicia
to Roseville. The Draft EIR was circulated to inferested and responsible agencies
and copies were provided to the State Clearinghouse as required for tfransmittal
to state agencies. Copies of the EIR were also made available at the
Community Development Department and the Library.

During the public review period for the Draft EIR, the City held three public
meetings to hear oral comment on the Draft EIR on July 10, 2014, August 14, 2014
and September 11, 2014. The first session, held on July 10, 2014, included formal
presentations to the Planning Commission. All meetings were well-publicized in
advance and large numbers of the public attended.

Revised Draft EIR

In response to comments received on the Draft EIR, a Revised Draft EIR was
prepared and released for a 45-day review period on August 31, 2015. A Notice
of Availability of the Revised Draft EIR was mailed to all property owners and
occupants within 500" of the Project site, and a notice was posted at City Hall
and the Library. The mailing of the Notice of Availability of the Revised Draft EIR
was expanded to include all agencies and school districts along the Union
Pacific Railroad (UPRR) line from Benicia to the California Stateline. A copy of
the notice was also provided to all who commented on the Draft EIR. The Draft
EIR was circulated to interested and responsible agencies and copies were
provided to the State Clearinghouse as required for fransmittal to state
agencies. Copies of the EIR were also made available at the Community
Development Department and the Library.
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During the public review period for the Revised Draft EIR, the City held a public
meeting to hear comments on the Revised Draft EIR on September 29, 2015.
Although addifional meetings had been tentatively scheduled in anticipation of
a large number of speakers, the meetings were canceled because all the
speakers spoke at the September 29 meeting.

Final EIR

The Final EIR was published on January 5, 2016. The Final EIR, consistent with
CEQA requirements, is comprised of the Draft EIR, Revised Draft EIR and the
Response to Comments document which includes all written and orall
comments received during the comment period, responses to all of the
comments, and necessary corrections to the Draft EIR. Copies were provided to
the commenting agencies, Planning Commission and the City Council and were
made available to the public at the Library, at the Community Development
Department, and on the City's website. All agencies and individuals who
provided comments within the public review periods for the Draft EIR and
Revised Draft EIR were provided with a response to their comments in the Final
EIR, at least 30 days in advance of the public hearing to consider approving the
Final EIR and taking action on the Use Permit. A notice of the Planning
Commission hearing was provided to all commenters and was mailed to
property owners within 500 feet of the refinery properties. A legal notice and a
display ad were placed in the Benicia Herald and Vallejo Times Herald and a
notice was posted at City Hall and the Library.

The EIR concludes that there are impacts from the Project that are:

1. Potentially Significant Mitigated to a Less-than-Significant Level
The EIR identified 8 potentially significant impacts relating to air quality,
biological resources, energy conservation, geology and soils, and hydrology
and water quality. All of these impacts can be mitigated to a less-than-
significant level by mitigation measures described in the EIR.

2. _Potentidlly Significant and Unavoidable
The EIR identified 11 significant and unavoidable impacts related to air quality,
biological resources, greenhouse gas emissions, and hazards and hazardous
materials. All of these impacts identified are due to rail operations and the City is
preempted from mitigating those impacts.

A more detailed discussion of the environmental review is provided below in
section “Environmental Review”.



GENERAL PLAN:
Relevant General Plan Goals and Policies:

a

ooo

GOAL 2.5: Facilitate and encourage new uses and development

which provide substantial and sustainable fiscal and economic

benefits to the City and the community while maintaining health,

safety, and quality of life.

GOAL 2.6: Attract and retain a balance of different kinds of industrial uses

to Benicia.

» Policy 2.6.4: Link any expansion of Industrial land use to the provision of
infrastructure and public services that are to be developed and in
place prior to the expansion.

» Policy 2.6.5: Establish and maintain a land buffer between
industrial/commercial uses and existing and future residential uses for
reasons of health, safety, and quality of life.

GOAL 2.7: Attract and retain industrial facilities that provide fiscal and

economic benefits fto—and meet the present and future needs of—

Benicia.

GOAL 2.20: Provide a balanced street system to serve automobiles,

pedestrians, bicycles, and transit, balancing vehicle-flow improvements

with multi-modal considerations.

» Policy 2.20.1: Maintain at least Level of Service D (“LOS D”) on all city
roads, street segments, and intersections. *Exceptions may be allowed
where measures required to achieve LOS D are infeasible because of
right-of-way needs, impact on neighboring properties, aesthetics, or
community character.

GOAL 3.9 Protect and enhance scenic roads and highways.

» Policy 3.9.1 Preserve vistas along I-780 and 1-680

GOAL 4.1: Make community health and safety a high priority for Benicia.

» Policy 4.1.1: Strive to protect and enhance the safety and health of
Benicians when making planning and policy decisions.

GOAL 4.7: Ensure that existing and future neighborhoods are safe from

risks fo public health that could result from exposure to hazardous

materials.

GOAL 4.8: Protect sensitive receptors from hazards.

» Policy 4.8.1: Evaluate potential hazards and environmental risks to
sensitive receptors before approving development.

GOAL 4.9: Ensure clean air for Benicia residents.

GOAL 4.22: Update and maintain the City’'s Emergency Response Plan.

GOAL 4.23: Reduce or eliminate the effects of excessive noise.

A detailed analysis of the Project’s consistency with the General Plan is included
later in this report.
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STRATEGIC PLAN:
Relevant Strategic Issues and Strategies and Actions:

Q Strategic Issue 2: Protecting and Enhancing the Environment
» Strategy 2.1 Reduce greenhouse gas emissions and energy
consumption
Q Strategic Issue 3: Strengthening Economic and Fiscal Conditions
» Strategy 3.2 Strengthen Benicia Industrial Park competitiveness
» Strategy 3.3: Retain and attract business

PROJECT BACKGROUND:

Applicant/Owner: Valero Refining Company

General Plan: General Industrial, Water-front Industrial (marine terminal)
Zoning: |G (General Industrial), IW (Waterfront Industrial)

Existing use: existing refinery and associated shipping operations

Adjacent zoning and uses:

North: IG, IP and IW; industrial uses; undeveloped industrial property
East: IG; industrial uses

South: IG; industrial uses; Carquinez Strait

West: IG; undeveloped refinery property

The Refinery was constructed by Humble Qil in 1969, and it has undergone a
number of changes over the years. Many of the changes were in response to
new regulations limiting emissions from Refinery process units and requiring
reformulation of gasoline to produce cleaner-burning fuels. In 2000, Exxon sold
the Refinery to Valero, an independent refining company. In 2003, Valero
received Use Permit approval for the Valero Improvement Project to modify
existing Refinery equipment and install new equipment to allow the Refinery to
process lower grades of raw materials (crude oil and gas oil) and to increase
overall production by about 10%. The proposed Crude by Rail Project would
change the shipment method of up to 70,000 barrels per day of crude oil o be
delivered by railcar rather than by marine vessel. The Refinery is limited by its
permits from the Bay Area Air Quality Management District to 180,000 barrels per
day on a maximum daily basis and 165,000 barrels per day on an annual
average. This limit would not change.

PROJECT DESCRIPTION/SUMMARY:

Description

The Project would consist of the installation and modification of Refinery non-
process equipment that would allow the Refinery to receive a portfion of its
crude oil deliveries by railcar replacing equal quantities of crude currently being
delivered to the Refinery by marine vessel. These changes would include the
installation of new facilities as well as the modification of certain existing
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facilities. The components of the Project include the following:

1. Change the shipment method of up to 70,000 barrels per day of crude oil
to be delivered by rail cars rather than by marine vessel

2. Installation of a new 1,500-foot-long unloading rack capable of offloading
two rows of 25 crude oil rail cars

3. Construction of two parallel rail spurs on Valero property to access the
unloading rack

4. Installation of approximately 4,000 linear feet of 16-inch diameter crude oil
pipeline (above ground)

5. Removal of approximately 1,800 feet of earthen containment berm and
replacement with a new 8-foot-tall concrete berm approximately 12 feet
west of the existing berm

6. Relocation of an existing firewater pipeline, compressor station and
associated underground infrastructure

7. Relocation of existing groundwater monitoring wells along Avenue “A”

8. Construction of a new 20-foot-wide service road along the western side of
the new unloading rail spurs

9. Installation of three new pumps located on the western side of the new
service road.

Approval Process

A two-step process is required to approve the Project: 1. Certify the
Environmental Impact Report and 2. Approve the Use Permit. In order to
approve the Project the Planning Commission must first take action on the
Environmental Impact Report. If the Commission certifies the EIR, the
Commission may then act to approve the Project. If the Commission fails to
certify the EIR, the Commission may not approve the Project. Note that if the
Commission declines to certify the EIR, the Commission should provide specific
comments on the deficiencies of the EIR and/or direction on what needs to be
improved in the EIR.

Note that the City has no ability to reject the EIR or the Use Permit due to rail
related impacts. As noted in the EIR, the City and its legal team have evaluated
the preemption issue and determined that the City is preempted from imposing
mitigation measures which have the effect of regulating the rail aspects of the
proposed Project. Similarly, the City is preempted from conditioning the Use
Permit in such a way that impacts the rail aspects of the Project. The
preemption issue is discussed r below.

LEGAL ISSUES AND PREEMPTION:

The Interstate Commerce Commission Termination Act (ICCTA), preempts any
attempt by state and local governments to regulate railroad operations directly
or indirectly. The EIR identfifies significant offsite impacts from rail operations in

(8)



certain areas, including air quality, hazards, biological resources, and
greenhouse gas emissions. There are various mitigation measures that might
reduce and/or avoid these impacts, such as limiting the number of rail deliveries
that Valero may accept per day, requiring Valero to purchase emissions credits
to offset locomotive emissions, or requiring Valero to use upgraded tank cars
that are not required by federal law. However, any attempt by the city to
adopt such a mitigation measure or condition Project approval on such
requirements, is preempted because the requirements would clearly “*have the
effect of managing or governing rail operations.” People v. Burlington N. Santa
Fe R.R., 209 Cal. App. 4th 1513, 1528 (2012).

ICCTA preempts local permitting or “preclearance” requirements that “could
be used to deny a railroad the ability to conduct some part of its operations or
to proceed with activities that the [Surface Transportation Board] has
authorized.” Town of Atherton v. California High-Speed Rail Auth., 228 Cal. App.
4th 314, 330 (2014)

In addition, the City may not deny Valero’s application based on impacts or
health and safety risks posed by rail operations because that denial would
preclude UPRR operations that have been authorized by the Surface
Transportation Board. This means, among other things, that the City cannot
deny the application based on the fact that the benefits of the Project do not
outweigh the Project’s unavoidable significant impacts from rail operations. If
the Commission were to deny the Project, the denial must be based on an
inability fo make the required Use Permit findings and that inability must be
based on non-rail impacts.

As discussed later in this report, staff recommends that the City consider sending
a letter to the City’'s congressional representatives urging they adopt
appropriate laws to protect the public from significant rail impacts.

PROJECT ANALYSIS:

The IG district requires a Use Permit for oil and gas refining. The Valero Refinery
was constructed prior to the adoption of that requirement and, therefore, the
existing Refinery is a legal nonconforming use. The nonconforming use
regulations require a Use Permit for "alteration" or "expansion," of a legal
nonconforming use. The Project constitutes an "alteration” of the existing use, in
accordance with Benicia Municipal Code (BMC) Section 17.98.070, because its
cost, estimated at $50 million, exceeds the $20 million threshold.

The proposed Project will be constructed within the existing developed area of
the Refinery, and the Project will meet the setback, lot coverage and
landscaping requirements set forth in the Zoning Ordinance. The height of the
new loading racks and walkways measure a maximum of 23 feet above grade,
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which is well below the 75 foot height limit for the IG zoning district. The
proposed Project does not trigger additional parking requirements of the Zoning
Ordinance and the Refinery has ample parking to accommodate both
permanent employees and contractors. The addition of approximately 20
permanent workers or contractors as part of the Project will hot change those
determinations.

Lighting

The proposed Project would add new safety lighting on and around the
proposed rail car unloading racks. Lighting standards provided in BMC Section
17.70.250 D2, require that site lighting shall be designed and installed to confine
direct light rays to the site. Minimum illumination at ground level shall be 0.5
footcandles. Security lighting in any district may be indirect or diffused, or shall
be shielded or directed away from adjoining properties and public rights-of-
way.

The unloading rack platform walkway would be approximately 13 feet above
grade and is located near the northeastern property line adjacent to Sulphur
Springs Creek. The 1,500-foot-long unloading rack would consist of twenty-five
60-foot-long segments. Each segment would include an aluminum pole with four
LED lights mounted 12 feet above the unloading rack platform walkway and
two LED pendant fixtures mounted underneath the platform, eight feet above
grade. In addition, two pole-mounted LED lights would be located 18 inches
above grade. Walkways extending over the rail spurs would include six
stanchion-mounted LED fixtures along the walkway and stairs and four at
stairway landings at each end of the unloading rack. Eleven stanchion-mounted
LED fixtures would be mounted eight feet above eleven monitoring stations that
would be evenly spaced along the length of the unloading rack. Eight
stanchion mounted fixtures at eight feet above grade would be installed in the
pumping station.

As shown on the attached lighting plans, all proposed lighting is shielded
downward tfoward the platform, walkways, loading rack and adjacent service
road. Prior to issuance of a building permit, the applicant is required to provide a
detail of the specific lighting fixture per condition of approval no. 7.

Noise

Noise levels associated with the proposed Project would be related to the
movement of rail cars and operation of the unloading rack pumps. Chapter 8.20
BMC provides the noise regulations. BMC 8.20.140 addresses noise from the
operation of machinery, equipment, fans, and air conditioning units. This section
limits noise increases from such mechanical devices to a maximum of 5 dBA
over ambient base noise levels at the property line of any property generating
the noise. A noise assessment was prepared by Wilson lhrig &Associates to
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evaluate noise level increases at the Refinery due to the implementation of the
proposed Project.

A copy of this report is included as an attachment to the Draft EIR. The noise
assessment found that under worst-case conditions, noise from the unloading
rack pumps and the rail car movements would be up to 21 dBA and 58 dBA,
respectively, at the nearest residence at Lansing Circle, approximately 2,700
feet northwest of the northern end of the Project site (Wilson, Ihrig &Associates,
2013). Existing average hourly Leq Noise levels for day, evening, and nighttime
hours at the nearest residences to the proposed Project site were measured to
range between 52 dBA and 55 dBA. Therefore, the noise generated by the
Project once operational would be similar to existing noise generated by the
Refinery.

BMC 8.20.150 prohibits construction activities within any residential zoning
district, or within a radius of 500 feet from a residential zone prior to 7:00 a.m. or
after 7:00 p.m. on Monday through Friday, or prior to 8:00 a.m. or after 7:00 p.m.
on Saturdays and Sundays. The Project area is more than 2,000 feet from the
nearest residential zoning district and therefore the standard related to
construction noise does not apply to this Project.

Noise levels associated with movement of railcars along the rail line beyond the
Refinery were evaluated in the EIR. See Environmental Review section for further
details.

Emergency Access and Response

Valero maintains an onsite Fire Department that regularly coordinates with the
City of Benicia Fire Department. The Draft EIR disclosed that operation of the
proposed Project could interfere with an emergency evacuation plan, resulting
in a potential significant adverse impact due to the amount of time during
which Project-related rail fraffic would block Park Road outside the Refinery’s
southern border (Impact 4.7-8) and recommended as Mitigation Measure 4.11-4
that an Operational Aid Agreement be concluded between the City of Benicia
Fire Department/Valero Benicia Refinery Fire Department to be implemented in
the event an emergency occurs during a Project train crossing. Due to
preemption, the City has no ability to require such a mitigation measure since
the impact to be mitigated relates to the rail operations.

The City, however, does have the ability to enforce existing agreements with
Valero. The Fire Department and Exxon were parties to the 1996 County-wide
mutual aid agreement. Valero’'s commitment to mutual aid was confirmed in
the September 2000 Good Neighbor Agreement. A separate operational aid
agreement specific for Benicia was executed last year. This Operational Aid
Agreement meets all of the recommendations of draft Mitigation Measure 4.11-

(11)



4 and was fully executed by the responsible parties on December 18, 2015. It
includes enforceable actions that would reduce Impact 4.7-7 to a less-than-
significant level already are in place. Mitigation Measures 4.7-7 and 4.11-4
(Appendix H MMRP of FEIR) are no longer required and an updated Mitigation
Monitoring and Reporting Program is attached this staff report for your review
and approval. The signed Operational Agreement was included as Appendix B
of the Final EIR.

The Benicia Fire Department has a response time goal of 7 minutes for all
emergency calls. In 2012, the average response time was 5.2 minutes (2,099
total incidents) and the average response time to the Park Road/Bayshore Road
area was about 6.6 minutes (27 total incidents). An average of about two
emergency incidents a month occurred along the industrial areas of Park Road
and Bayshore Road.

Although the probability of an emergency at the same time as a train crossing is
low, the existing at-grade train crossing at Park Road can potentially delay
response times by the City of Benicia’'s emergency response vehicles in the
area. If an emergency incident were to happen during those times, the City
emergency respondents would be required to use East 2nd Street to Industrial
Way in order to access areas that normally would be accessed via Park Road.
The additional rail crossings proposed by the CBR Project increases the number
of potential times where an alternative response route to the industrial area will
need to be used. This alternative route of travel increases the response time to
areas of the industrial park by slightly over two (2) minutes. This is based on an
average travel speed of 30 mph.

However, pursuant to the City’'s Operational Aid Agreement with the Refinery to
address emergency response, the Refinery’s onsite emergency response team
will assist Benicia Fire Department by responding to off-site emergencies within
the Park Road and Bayshore Road industrial areas if an emergency occurs
during the event of a train crossing on Park Road. This helps keep response times
at acceptable levels.

Additionally, Benicia Fire Department uses Opticom transmitters which are
placed on stoplights and on emergency response vehicles as a form of
communication so that the stop light is changed to green for their direction of
travel and a red light for cross traffic. There may be locations throughout the
City where this is not available. Since the alternative route to the Park
Road/Bayshore Road area is longer and designated for emergency response, it
is important to have the equipment in place along this route. Consistent with the
City's Operational Aid Agreement with the Refinery, draft condition of approval
no. 11 requires that Valero insures that Opticom (3m) receivers along the entire
alternate route of tfravel from Fire Station 11 (150 Military West) along Military
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West, East 2nd Street and Industrial Way to Park Road are installed and
functional. In addition, Opticom transmitters shall be provided on all fire
suppression units, including incident command vehicles.

The Park Road at-grade train crossing is also used by UPRR for deliveries to other
parts of the industrial park. Some of these deliveries can cause extensive delays
at the intersection due to the dividing of the frain cars by UPRR. This activity is
not associated within the Project. It is understood that Valero does not oversee
the operation of UPRR; however it is important that the City’s emergency
responders are kept apprised of any blockage. Staff is recommending as a
condition of approval that Valero provide communications to emergency
responder agencies with the City of Benicia as to the blockage of normal travel
routes due o the presence of a Refinery train at the intersection of Bayshore
and Park Road. Any information provided to Valero by UPRR regarding known
potential delays at railway crossings must be communicated to Benicia Police
and Fire dispatch promptly. Draft condition of approval no. 12 requires that
Valero actively coordinate with the City’'s emergency responders to provide
advanced notification of any known blockage as well as install cameras at the
intersection which provide live feed back to the City’s Police and Fire dispatch
center. This condition is consistent with the Operational Aid Agreement.

General Plan Consistency

The City’s use permit regulations require that a Project be consistent with the
General Plan. The Refinery itself is located in the General Industrial land use
category. As stated on p. 28 of the General Plan, “the General Industrial land
use category is the least restrictive of the three [industrial] categories and is
infended to allow a great deal of flexibility for industrial development. Over half
of the Benicia Industrial Park is designated General Industrial. This includes nearly
all of the Industrial Park north of I-780 and east of East Second Street. This
category includes manufacturing, assembly, and packaging of goods and
products from extracted, raw, and previously prepared materials and related
industrial and commercial services.”

An analysis of how the Project is consistent with the applicable General Plan
goals and policies are as follows:

O GOAL 2.5: Facilitate and encourage new uses and development which
provide substantial and sustainable fiscal and economic benefits to the City
and the community while maintaining health, safety, and quality of life.

The General Plan states that the Benicia Industrial Park, which includes the
Valero Refinery, “provide[s] a strong economic base for the City. In addition,
businesses that support the refinery industry need to be located nearby, and
many choose Benicia given its location and large concentration of like
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businesses. The tax revenues that the BIP and other heavy industrial uses
generate allow the City to provide a relatively high level of public services,
including its own library system. As a result, the Economic Development
Goals, Policies, and Programs emphasize the importance of protecting
existing heavy industrial uses.” (p. 38).

The General Plan also notes that the Refinery was the City's largest private-
employer in 1999, which is still the case today, with the Valero Refinery
employing more than 500 employees. Project construction would create
temporary jobs and economic benefits for the local community. This would
include 121 construction workers per day over the 25-week construction
period. Implementation of the Project, which includes operation of the
proposed crude oil unloading rack, would require approximately 20 new full-
time jolbs.

The proposed Project would allow the Refinery access to additional North-
American sourced crudes thus allowing the Refinery to remain competitive in
the marketplace into the future.

The proposed change of shipment methods of up to 70,000 barrels per day
fromm marine vessel to railcar would result in a net reduction of GHG
(greenhouse gas) emissions in the Bay Areaq, therefore benefiting the
community while maintaining health, safety, and quality of life.

GOAL 2.6: Attract and retain a balance of different kinds of industrial uses to
Benicia.

» Policy 2.6.4: Link any expansion of Industrial land use to the provision of
infrastructure and public services that are to be developed and in
place prior to the expansion.

» Policy 2.6.5: Establish and maintain a land buffer between
industrial/commercial uses and existing and future residential uses for
reasons of health, safety, and quality of life.

The Project would consist of changes and improvements to an existing
industrial use in an existing industrial district. The Refinery is unique in that it is
the only use of its kind in the City of Benicia and one of five refineries in the
San Francisco Bay Area. Currently the Refinery receives crude oil for
processing from pipeline and marine vessel. The Project would provide a
change of shipment methods of up to 70,000 barrels per day from marine
vessel to railcar. The Project’s proposed improvements are located within a
development area of the Refinery in the northeast area of the parcel. The
proposed Project does not expand the Refinery itself nor require additional
public infrastructure or services. Therefore, the proposed Project does not
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warrant a provision for the inclusion of new infrastructure to provide public
services.

The closest residential areas are more than 2,000 feet from the proposed
unloading rack and new rail infrastructure. Valero owns about 400 acres of
land west and south of their facility which has served as a buffer between the
Benicia Industrial Park, the Refinery and the City's residential neighborhoods.
The Project does not alter or impact this existing land buffer between the
Refinery and the residential uses.

GOAL 2.7: Attract and retain industrial facilities that provide fiscal and
economic benefits to—and meet the present and future needs of—Benicia.

Valero is a large source of revenue for the City and the single largest private
employer, employing more than 500 employees. The combined property,
sales and utility user tax represent more than 20% of the City's general fund
revenue. The proposed Project would allow the Refinery access to additional
North-American sourced crudes, thus allowing the Refinery to remain
competitive in the marketplace into the future.

Furthermore, upon completion of the Project Valero will hire twenty (20)
additional full fime employees or contractors.

GOAL 2.20: Provide a balanced street system to serve automobiles,
pedestrians, bicycles, and transit, balancing vehicle-flow improvements with
multi-modal considerations.
> Policy 2.20.1: Maintain at least Level of Service D (“LOS D”) on all city
roads, street segments, and intersections. *Exceptions may be allowed
where measures required to achieve LOS D are infeasible because of
right-of-way needs, impact on neighboring properties, aesthetics, or
community character.

As stated on p. 59 of the General Plan, “traffic operations at intersections are
described in terms of Level of Service (LOS). LOS D is generally accepted as
the standard for intersection operation and has been adopted as the
standard for Benicia.” The Project’s train crossings would not degrade any
intersection currently operating at LOS D or better to a level worse than LOS
D. As part of the Transportation Impact Analysis Report prepared by Fehr &
Peers Transportation Consultants (included in the Draft EIR), vehicular and
train crossing studies were conducted in the area of proposed increased
railcar activity (Park Road rail crossing at Valero) as follows:

1) An automatic traffic count was conducted on Park Road;
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2) A frain crossings count was collected at the Park Road at-grade
crossing; and

3) A train crossing count at the Iron Workers Union Driveway 700 feet
southeast of Park Road, each study conducted for seven days.

These studies show that the proposed Project would increase the frequency
of the number of crossings (four crossings per day), but the increased crossing
frequency is within the current range of crossing variability (length of time).
The proposed crossing duration of 8-minutes is lower than train crossing
durations that already exist today without the proposed Project. The Project
would not further decrease the LOS beyond what current exists and therefore
would be consistent with the City's LOS standards.

GOAL 3.9 Protect and enhance scenic roads and highways.
> Policy 3.9.1 Preserve vistas along I-780 and I-680

The most visible physical changes at the site would be the replacement
portions of the farm dikes with the 8-foot tall retaining wall and the rail car
unloading rack. Views of these changes would be blocked from most offsite
viewpoints due to their location within the Refinery and surrounding
topography. The proposed facilities would be much shorter than the existing
tanks in the immediate area. The proposed Project would blend in with the
existing facilities in the Refinery and would not obstruct predominant visual
elements of the area including the nearby hills, Suisun Bay and adjacent
open space; all of which are visible from 1-680.

Furthermore, according to the Scenic Highway Guidelines (California
Department of Transportation), freeways are evaluated on the merits of how
much natural landscape a traveler sees and the extent of visual infrusions.
Visual intrusion may be natural or constructed and the less affected the
scenic corridor is by the infrusion, the more likely it is to be nominated [for
designation]. Based on the requirements and the existing extent of visual
intrusions, designation of 1-680 as a scenic highway is unlikely.

GOAL 4.1: Make community health and safety a high priority for Benicia.
> Policy 4.1.1: Strive to protect and enhance the safety and health of
Benicians when making planning and policy decisions.
GOAL 4.7: Ensure that existing and future neighborhoods are safe from risks to
public health that could result from exposure to hazardous materials.

The closest residential areas are more than 2,000 feet from the proposed
unloading rack and new rail infrastructure. Valero owns about 400 acres of
land west and south of their facility which has always served as a buffer
between the Benicia Industrial Park, the Refinery and the City’s residential
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neighborhoods. The Project does not alter or impact this existing land buffer
between the Refinery and the residential uses.

In addition, due to the nature of its operations, the Refinery maintains an
onsite Fire Department that regularly coordinates with the City of Benicia Fire
Department.  Although the probability of an emergency at the same time as
a frain crossing is low, the existing at-grade tfrain crossing at Park Road can
potentially delay response times by the City of Benicia’'s emergency response
vehicles in the area. If an emergency incident were to happen during those
times, the City emergency responders would be required to use East 2nd
Street to Industrial Way in order to access areas that normally would be
accessed via Park Road. This alternative route of travel increases the
response time to areas of the industrial park by slightly over two (2) minutes.
However, the city has an operational aid agreement with the Refinery to
address emergency response. Pursuant to the existing Operational Aid
Agreement, the Refinery’s onsite emergency response team will assist Benicia
Fire Department by responding to off-site emergencies within the Park Road
and Bayshore Road industrial areas if an emergency occurs during the event
of a train crossing on Park Road.

Additionally, Benicia Fire Department uses Opticom transmitters which are
placed on stoplights and on emergency response vehicles as a form of
communication so that the stop light is changed to green for their direction
of fravel and a red light for cross traffic. There may be locations throughout
the City where this is not available. Since the alternative route to the Park
Road/Bayshore Road area is longer and designated for emergency
response, it is important to have the equipment in place along this route.
Draft condition of approval no. 11 requires that Valero insures that Opticom
(3m) receivers along the entire alternate route of travel from Fire Station 11
(150 Military West) along Military West, East 2nd Street and Industrial Way to
Park Road are installed and functional. In addition, Opticom transmitters shall
be provided on all fire suppression units, including incident command
vehicles.

Draft condition of approval no. 12 requires that Valero actively coordinate
with the City’'s emergency responders to provide advanced notification of
any blockage as well as install cameras at the intersection which provide live
feed back to the City’s Police and Fire dispatch center.

In regard to hazards associated with the proposed crude oil unloading rack,
the Revised Draft EIR provides the following:

“[An] accident may occur at the rail unloading facility when a rail car is
coupled to the manifold during unloading operations. This process could
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result in spills due to mechanical failure, structural failure, corrosion, or
human error. The most likely spill related event would be a release during
the unloading process due to a loading line failure.

To minimize the likelihood and the volume in the event of an ol spill at
the unloading rack, hardware design on the rack includes a sight/flow
glass for each tank car to verify that the contents have been emptied
prior to decoupling the hose, a check valve between the offloading
header and each tank car to prevent backflow from the offloading
header, and manually operated block valves on both ends of the
offloading hose. Since the volume released would be relatively small,
contained on site, and under confrolled conditions, the impact would
be less than significant. Even so, the sump under the unloading facility
has the capacity to receive and contain a volume almost nine times
greater than the capacity of one tank car. This containment volume is
significantly larger than the EPA 40 CFR 112.9 SPCC, which requires 100%
of a single storage container and sufficient freeboard to contain
precipitation. Given this, even if the contents of one entire tank car were
released during an unloading operation, the impact would remain
contained and less than significant.

The loading area also would be equipped with a fire protection system
that complies with code requirements at the time of construction...” (pp.
2-106 to 2-107)

O GOAL 4.8: Protect sensitive receptors from hazards.
> Policy 4.8.1: Evaluate potential hazards and environmental risks to
sensitive receptors before approving development.

The environmental review associated with the proposed Project evaluated
and addressed several different factors relating to community health and
safety including, air quality, hazardous materials, water quality,
transportation, etc. The EIR determined that the potential impacts within the
City's purview can be mitigated to a less-than-significant level. All
associated significant and unavoidable Project impacts are associated with
rail operations and therefore beyond the authority of the City to mitigate or
regulate.

The proposed change of tfransport of up to 70,000 barrels of crude oil per day
by marine vessel fransport by rail car results in a net decrease of air pollutants
and greenhouse gas emissions in the Bay Area.

The Project area is located on the northeast portion of the Refinery. T