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Responses to Alston & Bird LLP Comments 
 

AB-01 The cases cited in this comment relate to the application of CEQA to projects 
proposed by rail operators to either construct a new rail line or to resume 
operations on an existing track.  These cases are unlike the Project here, which 
is an application by a private company to construct and operate its own facility 
on its own property and that will not be run or operated by a rail operator.  
Current case law does not address a situation such as this.  It is therefore 
unclear whether federal law preempts the County from imposing mitigation 
measures to address impacts resulting from the transportation of crude oil 
along the mainline railroad tracks to the Project location.  The Revised Draft 
EIR takes a conservative approach to the evaluation of impacts by recognizing 
that federal law may preempt the County from imposing conditions of approval 
that would mitigate these impacts, potentially resulting in unmitigated 
significant impacts.  This satisfies the information disclosure requirements of 
CEQA and will allow the County decision makers to evaluate the full spectrum 
of potential environmental impacts as well as potential mitigation measures. 

AB-02 See Response to AB-05 and AB-08. 

AB-03 As discussed in response to AB-01 above, it is unclear whether the County is 
preempted from imposing mitigation measures to reduce the potential for 
significant impacts along UPRR’s mainline.  While requiring certain tiered 
locomotive engines would reduce potential ROG+NOx and DPM emissions, it 
is possible that the County may not be able to require Phillips to contract with 
UPRR to use only these types of engines for its Project-related shipments.  For 
this reason, the RDEIR concludes that air quality impacts relating to criteria 
pollutant emissions are potentially significant and unavoidable.  This meets the 
lead agency’s information disclosure requirements under CEQA and will allow 
County decision makers to evaluate the full spectrum of potential 
environmental impacts as well as possible measures that would mitigate those 
impacts.  Mitigation measure AQ-2a would allow the Applicant to mitigate its 
Project-related air quality impacts by securing on and off-site emission 
reduction credits through the SLOAPCD.  As this measure does not require the 
action or involvement of UPRR, it is questionable that such a measure would 
be preempted by federal law.  It is speculative whether the use of the 
Applicant’s emissions credits would increase UPRR’s prices, as this comment 
suggests, or that any potential increase in prices would implicate the 
preemptive effect of federal law.  It is possible, then, that the use of the 
Applicant’s emission credits would lessen the Project’s overall impacts to less 
than significant. 

AB-04 As discussed in response to AB-01 and AB-03 above, it is unclear whether the 
County is preempted from imposing mitigation measures to reduce the 
potential for significant impacts along UPRR’s mainline.  While requiring 
certain tiered locomotive engines would reduce potential ROG+NOx and DPM 
emissions, it is possible that the County may not be able to require Phillips to 
contract with UPRR to use only these types of engines for its Project-related 
shipments.  For this reason, the RDEIR concludes that air quality impacts 
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relating to criteria pollutant emissions are potentially significant and 
unavoidable.  This meets the lead agency’s information disclosure 
requirements under CEQA and will allow County decision makers to evaluate 
the full spectrum of potential environmental impacts possible measures that 
would mitigate those impacts.  Mitigation measures AQ-3 through AQ-6 
would allow the Applicant to mitigate its Project-related air quality impacts by 
securing off-site emission reduction credits.  As this measure does not require 
the action or involvement of UPRR, it is questionable that such a measure 
would be preempted by federal law.  It is possible, then, that the use of the 
Applicant’s emission credits would lessen the Project’s overall impacts to less 
than significant.  AQ-8 would operate to ensure that the Project would not 
result in increased GHG emissions at the refinery.  The measure provides 
flexibility to the Applicant in choosing the means by which it will meet this 
requirement, whether through more efficient locomotive engines or any other 
method the SLOAPCD approves so long as the result is no net increase in 
GHG emissions.  In light of this flexibility, it does not appear that such a 
measure would be preempted by federal law. 

AB-05 Federal law likely would not preempt the Applicant from preparing and 
providing the Oil Spill Contingency Plan described in this mitigation measure 
to UPRR and the County, or requiring UPRR to prepared such a plan.  It is 
currently unclear whether federal law would prohibit a contractual provision 
between the Applicant and UPRR that would ensure that UPRR have such a 
plan in place in the event of a Project-related oil spill. Since SB 861 has not 
been fully implemented, mitigation measure BIO-11 has been modified to 
provide a list of requirements and performance standards for the Oil Spill 
Contingency Plan. These requirements and performance standards would help 
to assure a more rapid containment and cleanup of an oil spill, by having 
appropriate equipment staged in areas of sensitive resources, and by providing 
better training and notification. By providing copies of the oil spill contingency 
plan to first responders, they would be better prepared for responding to an oil 
spill. Mitigation measure BIO-11 requires that a program for oil spill training 
of response staff and a requirement for annual oil spill drillings with response 
staff be part of the Oil Spill Contingency Plan. For this training and annual 
drills to be affective, first response agencies will need to have copies of the Oil 
Spill Contingency Plan. 

The Revised Draft EIR takes a conservative approach to the evaluation of 
potential impacts by recognizing that federal law may preempt the County 
from imposing conditions of approval that would mitigate these impacts, 
potentially resulting in unmitigated significant impacts.  This satisfies the 
information disclosure requirements of CEQA and will allow the County 
decision makers to evaluate the full spectrum of potential environmental 
impacts as well as possible measures that would mitigate those impacts. 

AB-06 Federal law likely would not preempt the Applicant from preparing and 
providing the Emergency Contingency and Treatment Plan described in this 
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mitigation measure to UPRR and the County.  It is currently unclear whether 
federal law would prohibit a contractual provision between the Applicant and 
UPRR that would ensure that UPRR followed such a plan in the event of a 
Project-related oil spill.  The Revised Draft EIR takes a conservative approach 
to the evaluation of potential impacts by recognizing that federal law may 
preempt the County from imposing conditions of approval that would mitigate 
these impacts, potentially resulting in unmitigated significant impacts.  This 
satisfies the information disclosure requirements of CEQA and will allow the 
County decision makers to evaluate the full spectrum of potential 
environmental impacts as well as possible measures that would mitigate those 
impacts. 

AB-07 In its project description, the Applicant has stated that it either owns or leases 
the train cars that will be used to transport crude oil to its refinery.  Mitigation 
measure HM-2a would require the Applicant to choose to buy or lease the 
types of train cars that meet the “Option 1” specifications detailed in the 
proposed rules for High Hazard Flammable Trains issued by the U.S. 
Department of Transportation.  Because the Applicant will either own or lease 
the train cars to be used by this Project, it is unlikely that federal law would 
preempt the County from imposing a mitigation measure that would ensure 
that the Applicant use the most protective types of train cars available on the 
market.   

Attachment C of the Phillips 66 comment letter provides information on the 
number of new and retrofitted Option 1 tank cars that can be produced each 
year from 2015 through 2019. Clearly, Option 1 tank cars can be manufactured 
and/or retrofitted in a timeframe that would meet the needs to the proposed 
project. There are approximately 300,000 DOT-111 tank cars in service that 
would require retrofitting under the FRA, July 23, 2014 Proposed Rulemaking. 
According to the data contained in Attachment C of the Phillips 66 comment 
letter, the industry is capable of producing 20,300 new Option 1 tank cars in 
2015. During 2016-2018, an additional 25,254 tank cars could be 
manufactured and 89,422 existing DOT-111 tank cars could be retrofitted. 
Therefore, more than a third of the DOT-111 fleet could be replaced within the 
next few years. While obtaining Option 1 tank cars for the project could be 
challenging and more expensive than planned, it is clearly feasible based upon 
the data provide in Attachment C of the Phillips 66 comment letter. 

However, federal law may preempt the County from ensuring that specific 
routes are used or that positive train control is in place for all trains travelling 
to the Project site.  The Revised Draft EIR takes a conservative approach to the 
evaluation of potential impacts by recognizing that federal law may preempt 
the County from imposing conditions of approval that would mitigate impacts, 
potentially resulting in unmitigated significant impacts. The EIR found that 
even with the upgraded tank cars the hazard impacts to public safety would be 
significant and unavoidable. This satisfies the information disclosure 
requirements of CEQA and will allow the County decision makers to evaluate 
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the full spectrum of potential environmental impacts as well as possible 
measures that would mitigate those impacts. 

AB-08 Please see response to AB-07 regarding mitigation measure HM-2a, which is 
identical to PS-4b.  Mitigation measure PS-4a would require information to be 
supplied to first response agencies regarding the transportation of certain 
materials to the refinery.  To the extent that the Applicant receives what The 
US Department of Transportation considers to be “hazardous community” 
materials, the Applicant should be capable of supplying information to first 
response agencies on a quarterly basis regarding how those materials arrived to 
its refinery.  Similarly, the Applicant should be capable of notifying first 
response agencies when the train cars it has bought or leased have been picked 
up from their origination points and an estimated date of arrival at its refinery.  
Such information would help meet the requirements of mitigation measure PS-
4e and would not appear to implicate federal preemptive laws.   The same is 
true of mitigation measures PS-4c and PS-4d, which would operate to require 
funding to be paid to first response agencies and emergency responders to 
mitigate impacts resulting from possible Project-related oil spills.  Federal law 
does not appear to preempt a lead agency from requiring an applicant such as 
Phillips 66 to ensure that emergency responders are trained and able to respond 
to spills of the applicant’s crude oil. 

The California Office of Emergency Services (OES) has determined that 
numerous local emergency response offices lack adequate resources to respond 
to oil by rail accidents. Many of these first responders are in rural areas and 
have little or no funding for firefighters and rely on volunteer firefighters. 
Many departments lack the necessary capacity to support a hazmat team to 
purchase or maintain necessary specialized vehicles and equipment, or to 
obtain training in the specialized areas of oil rail safety and flammable liquid, 
and their response time to significant oil by rail accident could be hours (State 
of California 2014). 

However, federal law may preempt the County from requiring UPRR to 
provide particular training, funding, overall hazardous commodity flow data, 
or real-time information in the event of a spill to emergency responders.  To 
the extent that mitigation measures PS-4a through PS-4e would require such 
action by UPRR, the Revised Draft EIR takes a conservative approach by 
recognizing that federal law may preempt the County from imposing such 
mitigation measures. The EIR found that even with this mitigation the impacts 
to emergency response and fire protection would be significant and 
unavoidable.  This satisfies the information disclosure requirements of CEQA 
and will allow the County decision makers to evaluate the full spectrum of 
potential environmental impacts as well as potential mitigation measures. 

AB-09 Please see Responses to AB-05 and AB-08. 

AB-10 Concern has been raised by SLOCOG and other agencies that the increased 
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freight traffic associated with the crude oil unit trains traveling along the Coast 
Route could impact the on-time performance of the Amtrak trains. While 
impacts to passenger rail service along the Coast Route were found to be a less 
then significant, this mitigation measure was recommended to help assure that 
the crude oil unit trains would not affect passenger train service along Coast 
Route.   Federal law may preempt the County from imposing mitigation 
measures that would require UPRR to schedule its trains in a particular 
manner.  The Revised Draft EIR accounts for this possibility and concludes 
that this mitigation measure, as requested by SLOCOG, may be legally 
infeasible.  Even without mitigation measure TR-4, potential impacts to 
passenger train movements as a result of this Project will remain insignificant. 

 
AB-11 Because the Applicant retains control over the volume of crude oil it purchases 

and ships via rail, it is unlikely that federal law would preempt the County’s 
ability to analyze and potentially approve a Project alternative that would 
involve a reduced number of trains per week.  The Reduced Rail Deliveries 
Alternative would not seek to control UPRR’s movement of trains on its 
mainline but would instead limit the amount of crude oil that the Applicant 
could receive by rail each week or year.  Such a limit is within the County’s 
land use jurisdiction and is a valid consideration for County decision-makers 
when they evaluate the size and scale of a project they would be willing to 
permit at the refinery. 
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