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May 13, 2016 
 
 
 
Planning Commission  
San Luis Obispo County 
Department of Planning and Building 
976 Los Osos Street, Room 200 
San Luis Obispo, CA 93408-2040 
 
 
 

Re: Phillips 66 Rail Spur Extension Project – Environmentally Sensitive Habitat 
Areas (“ESHA”) 

 
 
Dear Commissioners, 
 

The following comments are submitted by the Environmental Defense Center (“EDC”) 
on behalf of Sierra Club, Stand, Center for Biological Diversity, San Luis Obispo Surfrider 
Foundation and EDC, urging the San Luis Obispo County Planning Commission 
(“Commission”) to deny the application for the Phillips 66 Rail Spur Extension Project 
(“Project”).  This letter supplements our earlier comment letters and focuses on the fact that the 
Project cannot be approved because it violates Coastal Act and San Luis Obispo County Local 
Coastal Program (“LCP”) policies protecting ESHA. Contrary to the presentation on April 15, 
the Commission does not have the discretion to find that ESHA does not exist on-site, or that 
ESHA exists but is not protected because its presence was not determined when Phillips’ 
application was filed as complete. In fact, the presence of Unmapped ESHA was identified 
before the application was deemed complete and therefore the Project must be denied. Moreover, 
the “best available information” at the time the application was accepted clearly confirmed the 
presence of protected ESHA at the Project site.  
 

As noted in the application materials, the County’s Initial Study and subsequent 
environmental review for the Project, the proposed site is unquestionably located in a very 
sensitive ecological area.  Both County and Coastal Commission staff have identified at least 
twenty acres of sensitive habitat and native vegetation that would be disturbed by the Project, in 
violation of the Coastal Act and San Luis Obispo County LCP.  Accordingly, the County staff’s 
recommendation for denial of the Project must be upheld.   
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This letter provides background regarding the California Coastal Act and the 
requirements imposed through that Act on the County’s interpretation and implementation of its 
LCP. This letter also provides a response to the presentation to the Commission on April 15, at 
which time the Commission was informed of four possible determinations with respect to ESHA: 
(1) the Project is not located in Unmapped ESHA; (2) the Project is located in Unmapped ESHA 
and the County must therefore deny the Project; (3) the Project is located in Unmapped ESHA 
but an official determination was not made prior to application acceptance (and so the ESHA is 
not protected); or (4) if the Commission chooses to deny the Project on other grounds, no 
determination of Unmapped ESHA needs to be made. As explained herein, the only option 
consistent with the Coastal Act and County’s LCP is Option 2: the Project is located in 
Unmapped ESHA and the County must therefore deny the Project. 
 
I. The Coastal Act Provides Comprehensive and Strong Protection for ESHA. 

 
In 1976 the Legislature enacted the Coastal Act to govern land use planning for the 

California coast. Pub. Res. Code Sections 30000 et seq; see Yost v. Thomas, 36 Cal. 3d 561, 565 
(1984). Under the Coastal Act the protection of the state’s “natural and scenic resources is a 
paramount concern” and these resources must be protected to prevent further deterioration or 
destruction.  Pub. Res. Code Sections 30001(b), (c). Accordingly, the Coastal Act requires 
analysis of the impacts of each proposed development or project on coastal environments. Bolsa 
Chica Land Trust v. Superior Court, 71 Cal. App. 4th 493, 506 (1999). Although all 
environmental impacts are relevant when reviewing a project, the Coastal Act affords enhanced 
protections to ESHA. Id. In fact, as noted during the Coastal Commission’s review of the San 
Luis Obispo County’s LCP, “[o]ne of the primary objectives of the California Coastal Act is to 
preserve, protect, and enhance environmentally sensitive habitat areas.”1  

 
ESHA is broadly identified as “any area in which plant or animal life or their habitats are 

either rare or especially valuable because of their special nature or role in an ecosystem and 
which could be easily disturbed or degraded by human activities and developments.” Pub. Res. 
Code Section 30107.5. These areas are “protected against any significant disruption . . . and only 
uses dependent on those resources shall be allowed within those areas.”  Pub. Res. Code Section 
30240(a); see also Sierra Club v. California Coastal Com., 12 Cal. App. 4th 602, 611 (1993). 
Additionally, developments adjacent to ESHA are subject to heightened regulation. Pub. Res. 
Code Section 30240(b). 

 
ESHA must be protected where it exists; it cannot be recreated in another location to 

allow development. Instead, the Coastal Act’s “obvious goal” is to protect ESHA in situ, and the 
terms of the statute “do not provide that protection by treating those values as intangibles which 
can be moved from place to place to suit the needs of the development.” Bolsa Chica, 71 Cal. 
App. 4th at 507. 

 
Moreover, the Coastal Act does not allow for the restrictions to be ignored or altered 

based on the status of the ESHA. Threatened or deteriorating ESHA receives no less protection 

                                                            
1 California Coastal Commission, Preliminary Report on the Periodic Review of the San Luis Obispo County LCP, 
February 2, 2001, p. 101. (Excerpt attached hereto as Exhibit A.) 
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due to its degraded state. Id. at 507–08; Kirkorowicz v. California Coastal Com., 83 Cal. App. 
4th 980, 994–95 (2000). Overall, the Coastal Act reflects the idea that “the public has a vital 
interest in the protection and preservation of the California coast.” Feduniak v. California 
Coastal Comm'n, 148 Cal. App. 4th 1346, 1377 (2007). 

  
II. The San Luis Obispo County LCP Must Adhere to the Requirements of the Coastal 

Act. 
 

The Coastal Act’s strict level of coastal habitat protection must be reflected in the LCPs 
created by each coastal community as well. Pub. Res. Code Section 30500(a) (“Each local 
government lying, in whole or in part, within the coastal zone shall prepare a local coastal 
program for that portion of the coastal zone within its jurisdiction.”). These LCPs must be 
submitted to the Coastal Commission for approval. Pub. Res. Code Section 30512(a). The 
Commission may certify the LCP “only if it meets the requirements of and is in conformity with 
the policies of the Coastal Act.” Pub. Res Code Section 30512(c); Charles A. Pratt Const. Co. v. 
California Coastal Comm'n, 162 Cal. App. 4th 1068, 1075 (2008). 

 
In 2007, the Coastal Commission provided guidance to local agencies regarding the need 

to update their LCPs to address significant changes to the state’s coast.2  Section 4 of the Guide 
addressed Environmentally Sensitive Habitats and Other Natural Resources. According to the 
Guide, each LCP must contain, among other things, 

 
 A definition of ESHA that is consistent with the Coastal Act § 30107.5. 

… 
 An updated map and description of existing, known habitats, with strengthened 

requirements for conducting site specific biological evaluations and field observations 
to identify ESHA and other sensitive resources at the time of proposed development 
or plan amendments. 

 Clear policies stating that the identification of ESHA, wetlands, etc. will be 
determined in part through an evaluation of existing known resources at the time of 
proposed development or plan amendment. 

 Review of areas adjacent to environmentally sensitive habitat areas and parks and 
recreation areas to ensure land use designations and development standards that are 
compatible with the protection of the resources. 
…3 

 
 The Guide cited to the Bolsa Chica decision and emphasized “that the Coastal Act 
requires that ESHA be avoided and buffered from development impacts and that providing 
mitigation is not sufficient justification for allowing development with avoidable impacts to 

                                                            
2 California Coastal Commission, Updating the LCP – A Place to Start, March 30, 2007. (Excerpt attached hereto as 
Exhibit B.) The Guide was updated in 2013; see California Coastal Commission, Local Coastal Program (LCP) 
Update Guide, July 31, 2013. 
3 Id. at Section 4, page 1. 
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ESHA. LCPs should clearly state that only ‘resource dependent’ development, such as 
restoration or nature study, is allowed in ESHA, consistent with Coastal Act § 30240.”4  
 
 The Guide noted that many LCPs contained outdated maps that no longer “adequately 
illustrate the potential presence of ESHAs given new scientific information and changes in the 
natural environment.”5 While maps can be a useful tool, “LCPs must be updated to ensure that 
ESHA and wetland determinations are based on site specific biological surveys at the time of 
proposed development or plan amendment, and that any area that actually meets the definitions 
of either must be given all the protection provided for in the Coastal Act, regardless of its prior 
identification on a resource map.”6 The Guide directed local agencies to “[b]e sure your LCP 
policies and filing requirements ensure that a thorough site-specific assessment of habitat and 
resources is undertaken as part of the development review process in order to identify any such 
resources.”7 
 
 To ensure proper identification of ESHA, the Guide provides a litany of resources that 
are available and should be used to help identify ESHA, including: species that are listed under 
the California or Federal Endangered Species Act; the California Department of Fish and 
Game’s List of California Terrestrial Natural Communities Recognized by the California 
Natural Diversity Database; the California Native Plant Society’s “1b” or “2” list of species; and 
other references.8 

 
III. The County’s LCP was Amended in 2008 to Ensure Protection of ESHA.  

 
The Coastal Commission’s LCP Update Guide was consistent with direction given during 

the Coastal Commission’s Periodic Review of the County’s LCP.9 These regular reviews assure 
that every LCP is implemented in conformance with the policies of the Coastal Act.10 The 
Coastal Commission reviews an LCP and if the plan deviates from the Act’s requirements, 
corrective actions will be suggested and the LCP must be amended.11   

 
The topic of ESHA protection was a significant focus of the Periodic Review of San Luis 

Obispo County’s LCP, in large part because the Coastal Commission determined that the County 
was not adequately identifying ESHA as part of its development review process. Prior to 
updating the LCP, the County relied on a faulty definition of ESHA that was constrained by 
incomplete and outdated maps to identify and protect sensitive habitats.12 To address these 
concerns, the Commission directed the County to correct its definition of ESHA to ensure that 

                                                            
4 Id., Section 4, p. 2. 
5 Id., Section 4, p. 3. 
6 Id., emphasis added. 
7 Id. 
8 Id. 
9 Periodic Review is required by Pub. Res. Code § 30519.5. 
10 California Coastal Commission, Adopted Report: San Luis Obispo County LCP Periodic Review, July 12, 2001 
(Revised August 24, 2001), p. 1.  
11 Id. 
12 Id. at p. EX. 14.  
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protections would not be limited solely to areas mapped as ESHA in the LCP.13 The history of 
the Periodic Review and LCP Amendment process, explained herein, confirms that the County 
must apply its LCP in accordance with the Coastal Act and must protect ESHA whether or not 
the area is mapped in the LCP.  

 
A.  February 2, 2001 Coastal Commission Preliminary Report 
 
On February 2, 2001, the Coastal Commission issued a “Preliminary Report on the 

Periodic Review of the San Luis Obispo County LCP.”14 One of the main findings of the 
Periodic Review was that the County was failing to comply with Coastal Act protections for 
ESHA. In fact, an entire section of the Preliminary Report addressed the determination that 
“Policy implementation refinements and new and updated LCP standards are needed to assure 
adequate identification and protection of sensitive habitats.”15 The Report noted that 
“[i]ncomplete maps of sensitive habitats have been relied upon to identify and protect ESHA;” as 
such, the County needed to expand its definition of ESHA “so it conforms to the Coastal Act and 
is not limited to areas mapped by the LCP.”16 Specifically, the Coastal Commission directed the 
County to supplement its use of LCP ESHA maps “with site specific evaluations and other 
available information to determine the presence of ESHA” when conducting project reviews.17 

 
In order to ensure implementation of the LCP that conforms to the requirements of the 

Coastal Act, the Coastal Commission noted that “protection standards should be applied to any 
area that supports sensitive habitat resources, whether or not it is mapped as such by the LCP.”18 
The Coastal Commission noted that while the maps may provide “a useful tool for identifying 
particular areas known to support sensitive habitats,” such maps “need to be supplemented with 
additional information and analysis to ensure that the protection of ESHA is not overlooked.”19 
 

In closing, the Preliminary Report recommended several revisions to the LCP to ensure 
adequate protection of ESHA, including: revising the definition of ESHA to clarify that ESHA is 

                                                            
13 Id. at p. EX. 15.  
14Preliminary Report.  
15 Id., p. EX-14. 
16 Id., pp. EX-14, 15; see also p. 103: “[T]he LCP’s Combining Designations do not map all of the habitats that 
constitute ESHA under the Coastal Act and CP. First, sensitive habitat areas appear to have been missed or 
overlooked during the original mapping effort. Second, several new species and habitat types have been listed as 
rare, threatened or endangered since the Combining designation Maps were certified in 1988.” (Emphasis in 
original.); p. 106: “where the LCP maps are outdated or inaccurate, the presence of sensitive habitats on a 
development site may not be identified. As a result, the development may be designed and approved in a manner 
that does not protect the habitat area in a manner that is consistent with Coastal Act and LCP objectives.”; p. 108: 
“problems occur where the maps do not accurately reflect on the ground resources, and as a result, such resources 
are overlooked or not granted the protection they deserve under the Coastal Act.”; p. 113: “it is essential to obtain 
the site-specific information that identifies if ESHA exists on or adjacent to a proposed development site.”; p. 114: 
the County must determine whether ESHA exists by “[o]btaining site specific information regarding the potential 
presence of biological resources on or near proposed development as part of coastal development permit 
applications”; p. 116: “biological evaluations to determine the potential presence of ESHA are needed outside of the 
mapped areas.” 
17 Id., p. EX-15. 
18 Id., p. 111. 
19 Id., p. 112. 
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not limited to mapped areas; requiring that the County determine the presence of ESHA “based 
on the best available information, including current field observations, biological reports, the 
National Diversity Database, and US Fish and Wildlife Critical Habitat Designations and 
Recovery Programs;” ensuring that reliance on maps is supplemented with field studies to 
determine the actual presence and extent of ESHA; requiring a habitat and biological inventory 
prepared by a qualified biologist as part of development permit applications; requiring a full 
biological report where the inventory identifies the potential presence of ESHA; and requiring 
submission of such biological reports to the California Department of Fish and Game, U.S. Fish 
and Wildlife Service, and Coastal Commission before applications are deemed complete.”20 
Preliminary Recommendation 4.2 stated that although maps provide a benefit, the actual 
presence of ESHA should be determined through field observations.21  

 
The main thrust behind the discussion of Unmapped ESHA clearly was aimed at the 

protection of otherwise unmapped sensitive habitats. Because maps were out of date, and 
because new species become threatened over time, maps could not properly protect all sensitive 
habitats. Inspecting proposed development sites on a case-by-case basis on the ground is required 
to provide enhanced protections, as required by the Coastal Act. Without ascertaining where 
sensitive habitats are located based on on-the-ground analysis, the County was failing to protect 
“delicate habitats” as intended by the Coastal Act. 

 
B. June 29, 2001 Coastal Commission Staff Recommendation: Periodic Review 

of the Implementation of San Luis Obispo County’s Local Coastal Program 
 
On June 29, 2001, following several workshops and meetings, the Coastal Commission 

Staff finalized its recommendations from the Periodic Review of San Luis Obispo County’s 
LCP. The recommendations reiterated the concerns expressed in the February 2001 Preliminary 
Report, and addressed responses from the County and other interested parties. In particular, with 
respect to identification of ESHA, the Coastal Commission accepted the County’s proposal to 
require a site inspection by a Field Review Team as part of the application process, but 
recommended certain changes to ensure adequate identification of ESHA. 

 
In addition to requiring a revised definition of ESHA, the Coastal Commission Staff 

recommended that the County should determine the presence of ESHA based on the best 
available information, including field observations, biological reports, the National Diversity 
Database, and U.S. Fish and Wildlife Critical Habitat Designations and Recovery Program. 
Where the best available information indicates that an area may qualify as ESHA but is not 
included on the County’s LCP maps, a Field Review Team comprised of biologists would be 
required to conduct a Site Specific Constraints Analysis.22 

 
The Coastal Commission noted that “the actual presence and extent of ESHA must be 

determined in the field,” and field review must include biologists from wildlife agencies and 

                                                            
20 Id. at pp. 122-124; see also pp. 112, 114.  
21 Id. at p. 123. 
22 California Coastal Commission, Staff Recommendation: Periodic Review of the Implementation of San Luis 
Obispo County’s Local Coastal Program, June 29, 2001, p. 131. (Excerpt attached hereto as Exhibit C.) 



May 13, 2016 
EDC Letter to SLO County Planning Commission re Environmentally Sensitive Habitat Area Designation 
Page 7 of 17 
 

organizations to evaluate sites where the County’s maps “do not effectively address the potential 
presence of ESHA.”23 Detailed Biological Reports were to be prepared and submitted to the 
California Department of Fish and Wildlife, U.S. Fish and Wildlife Service, National Marine 
Fisheries Service (where applicable) and Coastal Commission “before applications for 
development in or adjacent to ESHA are filed as complete.”24 

 
C. July 12, 2001 Coastal Commission Adopted Report (Revised August 24, 

2001) 
 

On July 12, 2001 the Coastal Commission held a hearing on the Periodic Review and 
approved an Adopted Report that included the analysis and recommendations set forth in the 
February Staff Report.25 Specifically, the Coastal Commission directed the County to update its 
LCP with the following changes: 

 
 Revise definitions of SRA and ESHA contained in Section 23.11.030 so that 

they conform to the Coastal Act definition. Clarify that ESHA, and the 
application of ESHA protection standards, is not limited to the areas mapped 
as Combining Designations. As proposed on page 7-10 of the Estero Update, 
use the definition of “habitat for rare and endangered species” provided by the 
CEQA guidelines as an additional tool to define ESHA. 

 
 Determine the presence of ESHA based on the best available information, 

including current field observation, biological reports, the National Diversity 
Database, and US Fish and Wildlife Critical Habitat Designations and 
Recovery Programs. Where the available information indicates that an area 
may contain ESHA, but that area is not mapped as ESHA by the LCP, a Field 
Review Team comprised of County staff, project biologist(s), and 
representatives from involved wildlife agencies and organizations, shall 
conduct a Site Specific Constraints Analysis. 

… 
 Recognize maps as a tool for identifying potential locations of ESHA, but that the 

actual presence and extent of ESHA must be determined in the field. Establish Field 
Review Teams, comprised of County staff, the project biologist(s) and representatives 
from involved wildlife agencies and organizations, to evaluate sites where the 
Combing Designation Maps do not effectively address the potential presence of 
ESHA. 

… 
 Revise CZLUO Section 23.07.170 so that biological reports are prepared for all 

development within or adjacent to ESHA, not just those sites that have been mapped 
as ESHA. Use the Field Review process recommended above to determine the need 
for biological reports when development is located on a site that has the potential to 
support ESHA, but is not mapped as ESHA by LCP Combining Designations. Where 

                                                            
23 Id., p. 132. 
24 Id., p. 133, emphasis added. 
25 Adopted Report, p. 131. (Excerpt attached hereto as Exhibit D.) 
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the Site Specific Constraints Analysis identifies the presence, or potential presence, of 
any sensitive habitat type, natural community, and/or particular plant or animal 
species that meets the revised definition of ESHA, a biological report should be 
required. 

… 
 The location and extent of ESHA on and adjacent to a development site should be 

described and mapped by the Biology Report, in a format that allows it to be 
incorporated into a GIS based Combining Designation map system (see Preliminary 
Recommendation 4.2 above). The delineation should not be limited to the particular 
locations where rare plants or animals are observed at one point in time. Rather, it 
should consider the full range of the sites [sic] physical characteristics (e.g., soil type, 
vegetation, topographical features) represent potential habitat for such rare plant and 
animal species. In addition, where previously disturbed but restorable habitat for rare 
and sensitive plant and animal species exist on a site that is surrounded by other 
valuable habitat areas, these areas should be delineated and protected as ESHA as 
well. Implementation of this recommendation will also require the incorporation of 
additional standards for Biological Reports within CZLUO Section 23.07.170. 

 
 Biological reports and their accompanying ESHA delineations should be submitted 

for the review and comment of the California Department of Fish and Game, the US 
Fish and Wildlife Service, and to the National Marine Fisheries Service (as 
applicable), and as well as to the California Coastal Commission, before applications 
for development in or adjacent to ESHA are filed as complete. The incorporation of 
such a requirement into the LCP (e.g., within Section 23.07.170 of the CZLUO) 
should be accompanied by a specific time frame for such reviews (e.g., 14 days) to 
ensure that they would not result in undue delays in the development review 
process.26 

 
The Coastal Commission’s clear direction to the County was that the agency’s practice of 

relying on maps in the LCP to identify ESHA did not comply with the Coastal Act’s protections 
for such sensitive areas. Instead, the County was directed to require an in-depth site-specific 
analysis, involving biologists and agencies with proper expertise, to determine whether ESHA 
exists on or near a site proposed for development. The reference to the timing of the 
determination, tied to filing an application as complete, was clear that the full analysis and 
biological report had to be completed before such time. In other words, the “deadline” of 
application completeness was not intended to cut off an evaluation of a site’s qualification as 
ESHA and allow an applicant to circumvent the strict protections afforded ESHA in the Coastal 
Act; rather, the intention was to make sure that applications were not filed as complete until such 
analysis and determination was complete.  

 
 
 

                                                            
26 Id., pp. 136-139. 
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D. June 27, 2008 Staff Report regarding San Luis Obispo County Local Coastal 
Program Major Amendment No. 2-04 (Part 3) Title 23 Coastal Zone Land 
Use Ordinance Amendment (“CZLUO”). 

 
Following the Coastal Commission’s Periodic Review, the County initiated amendments 

to its LCP, including updates to the ESHA provisions in the CZLUO. These amendments 
included the addition of “unmapped ESHA” in the definition of ESHA to ensure site-specific 
identification of sensitive habitats, even if they were not shown on LCP maps. The amendments 
also required that development applications include biological evaluations during appropriate 
times and seasons. Biological reports were to be prepared and incorporate recommendations of 
the California Department of Fish and Game, U.S. Fish and Wildlife Service, Marine Mammals 
Commission and National Marine Fisheries Service, as appropriate.  

 
In July 2008, the Commission voted to certify the LCP Amendment, with some 

clarifications and changes. One of the changes required that the biological report prepared in 
support of a development application must incorporate the recommendations of the Coastal 
Commission, as well as the other resource agencies.27 

 
Another change addressed the County’s proposal to include “unmapped ESHA” in the 

CZLUO 23.11.030 definition of ESHA. The Coastal Commission supported this addition, noting 
that “the definition of ESHA must allow for the identification of ESHA based on current on-the-
ground biological review,” and that a definition that relies on maps alone “does not allow for the 
identification of ESHA based on updated field work, new knowledge, and other changing 
circumstances.”28 The Coastal Commission noted that the County’s proposed definition provided 
“sufficient flexibility for identifying ESHA on the ground based on expert biological review.29 
Accordingly, the Coastal Commission found that the proposed addition of “unmapped ESHA” to 
the County’s definition of ESHA would “strengthen the protection of ESHA in San Luis Obispo 
County.”30   

 
In sum, in certifying the County’s LCP Amendment, the Coastal Commission required 

two important modifications: 
 
 A clarification that ESHA determinations are not limited to areas mapped in the LCP, 

and include “unmapped ESHA;” and  
 

 Biological reports and consultations are required prior to filing a complete application 
for development to ensure adequate identification of ESHA. This process must 
include consultation with the Coastal Commission. 

 
 

                                                            
27 California Coastal Commission, San Luis Obispo County Local Program Major Amendment No 2-04 (Part 3), 
June 27, 2008, p. 4. (Excerpt attached hereto as Exhibit E.) 
28 Id. at p. 16. 
29 Id. at p. 17. 
30 Id. 
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IV. The Project would displace Unmapped ESHA and must be Denied. 
 
 Whether or not ESHA is identified on the County’s LCP, it is protected under the Coastal 
Act and LCP. As explained by County planning staff and evidenced by County documents, 
ESHA was identified on-site before Phillips’ application was filed as complete. Even if that were 
not the case, the best available information at the time provided indisputable evidence that the 
site contained ESHA that must be protected under the Coastal Act. Under either approach, the 
Project must be denied due to the significant disruption of ESHA. 
 

A. Information Submitted by the Applicant Demonstrated the Existence of 
ESHA at the Project Site. 

 
1. Arcadis’ Wildlife and Habitat Assessment report prepared for applicant, 

dated June 17, 2013 
 

 On behalf of Phillips 66, Arcadis prepared the Wildlife and Habitat Assessment report 
dated June 17, 2013, and submitted this report to the County in June 2013, prior to the 
application being accepted by the County on July 12, 2013. The report states, “...the coast horned 
lizard (Phrynosoma coronatum) and American badger (Taxidea taxus), are more likely 
encountered on the Site and therefore are discussed in more detail below.”31  The report then 
describes the site as providing “foraging opportunities” for a number of additional special-status 
species, including northern harrier, red-tailed hawk, red-shouldered hawk, Cooper’s hawk, great 
horned owl, barn owl, western screech owl, white-tailed kite, and loggerhead shrike.32  White-
tailed kites are a Fully Protected Species under the California Fish and Game Code.  “The open 
space on the SMR property is considered an important foraging location for both sedentary and 
migratory raptor species in the area.”33 Raptors are protected under the CDFW Code (Section 
3503.5) and the Migratory Bird Treaty Act.34  The documented presence of these protected 
species on the Project site prior to application acceptance qualified it as Unmapped ESHA under 
CZLUO Sections 23.11.030(a), (b) and (c). 
 
 Arcadis’ report also lists “several sensitive wildlife species” which “have been reported 
from the Oceano and or neighboring quadrangles” and which have been “observed on the Site” 
by Arcadis’ County-approved biologists, including: 
 

 Western burrowing owl 
 Loggerhead shrike 
 Northern harrier 
 Ferruginous hawk 
 Cooper’s hawk35 

 

                                                            
31 Arcadis, Wildlife and Habitat Assessment (June 17, 2013), p. 6. 
32 Id. 
33 Id. 
34 Id. 
35 Id.. 
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The Arcadis report also notes the presence of Bell’s Sage Sparrow, a California Species of 
Concern.36 The Arcadis report assumes the presence of coast horned lizard and legless lizard, 
which are special-status species.37   
 
 In sum, this report indicated that ESHA was present prior to the application being 
accepted. Under the County definition of Unmapped ESHA, the presence of any one rare species 
or vegetation alliance triggers ESHA designation: i.e., an area “where plant or animal life or their 
habitats are either rare or especially valuable,” and “[o]ther areas commonly known as habitat for 
species determined to be threatened, endangered, or otherwise needing protection.”38 
 

2. Arcadis’ Botanical Assessment report prepared for applicant dated June 
13, 2013 

 
 Arcadis’ County-approved biologists Mitch Siemens, Mary Carroll and Greg McGowan 
also prepared the June 13, 2013, Botanical Assessment for Phillips 66. This assessment was 
available to the County as part of the application packet prior to application acceptance, and 
supported designation of the site as an Unmapped ESHA based on the observed presence of the 
Blochman’s leafy daisy (CNMPS List 1B.2) “within the Proposed Disturbance Area”39 onsite. 
The Botanical Assessment refers to this species as a “sensitive plant species.”40 The known 
presence of one of more rare plant species predating application acceptance qualifies the area as 
Unmapped ESHA pursuant to the CZLUO. 

 
B. Best Available Information Supported a Determination of ESHA before the 

Application was Filed as Complete. 
 

 CZLUO Section 23.11.030 defines Unmapped ESHA as:  
 

A type of Sensitive Resource Area where plant or animal life or their habitats are 
either rare or especially valuable because of their special nature or role in an 
ecosystem and which could easily be disturbed or degraded by human activities 
and development. They include, but are not limited to, known wetlands, coastal 
streams and riparian vegetation, terrestrial and marine habitats that may not be 
mapped as Land Use Element combining designations. The existence of 
Unmapped ESHA is determined by the County at or before the time of application 
acceptance and shall be based on the best available information. Unmapped 
ESHA includes but is not limited to: 
 
a. Areas containing features or natural resources when identified by the County or 
County approved expert as having equivalent characteristics and natural function 
as mapped other environmental sensitive habitat areas; 

                                                            
36 Id. at pp. 8 - 9. 
37 Id. at p. 6. 
38 CZLUO Section 23.11.030: Definition of “Unmapped ESHA.”  
39 Arcadis, Botanical Assessment (June 13, 2013), at p. 9. 
40 Id. at p. 1. 



May 13, 2016 
EDC Letter to SLO County Planning Commission re Environmentally Sensitive Habitat Area Designation 
Page 12 of 17 
 

 
b. Areas previously known to the County from environmental experts, documents 
or recognized studies as containing ESHA resources; 
 
c. Other areas commonly known as habitat for species determined to be 
threatened, endangered, or otherwise needing protection.41 

 
 CZLUO Section 23.07.170 (Environmentally Sensitive Habitats) sets forth the following 
requirements to ensure that the County’s determination is based on best available information: 
 

a. Application content. A land use permit application for a project on a site 
located within or adjacent to an Environmentally Sensitive Habitat shall also 
include a report by a biologist approved by the Environmental Coordinator that: 
 
(1) Evaluates the impact the development may have on the habitat, and whether 
the development will be consistent with the biological continuance of the habitat. 
For those environmentally sensitive habitat areas which are only seasonally 
occupied, or where the presence of the species can best be determined during a 
certain season (e.g., an anadromous fish species or annual wildflower species), 
the field investigation(s) must be conducted during the appropriate time to 
maximize detection of the subject species. The report shall identify possible 
impacts, their significance, measures to avoid possible impacts, mitigation 
measures required to reduce impacts to less than significant levels when impacts 
cannot be avoided, measures for the restoration of damaged habitats and 
long-term protection of the habitats, and a program for monitoring and evaluating 
the effectiveness of such measures. 
 
(2) Is complete, current, and meets established standards for report content and 
assessment methodology. Report standards shall be consistent with CEQA 
guidelines, and incorporate the recommendations of the California Coastal 
Commission, California Department of Fish and Game, U.S. Fish and Wildlife 
Service, Marine Mammals Commission, and National Marine Fisheries Service, 
as appropriate. 
 
(3) Evaluates development proposed adjacent to environmentally sensitive 
habitats to identify significant negative impacts from noise, sediment and other 
potential disturbances that may become evident during project review. 
 
(4) Identifies the biological constraints that need to be addressed in designing 
development that would first avoid, then minimize impacts to ESHA. These 
identified constrains will be used by the County to evaluate, and require 
implementation of project design alternatives that result in impacts to ESHA 
being avoided and unavoidable impacts minimized. This shall also include 

                                                            
41 CZLUO Section 23.11.030, emphasis added. 



May 13, 2016 
EDC Letter to SLO County Planning Commission re Environmentally Sensitive Habitat Area Designation 
Page 13 of 17 
 

assessment of impacts that may result from the application of fire safety 
requirements. 
 
(5) Verifies that applicable setbacks from the habitat area required by Sections 
23.07.170 to 23.07.178 are adequate to protect the habitat or recommends greater, 
more appropriate setbacks. 
 
(6) Critically evaluate “after-the-fact” permit applications where un-permitted 
development has illegally encroached into setback areas before off-site mitigation 
is considered. Evaluate all options of restoring and enhancing the pre-existing on-
site habitat values. Off-site mitigation consisting of replacing the area of 
disturbance with like habitat at a minimum of 3:1 ratio shall be an additional 
requirement to offset the temporary impacts of the violation and address the 
potential for restoration efforts to fail. 

 
Several of the requirements of CZLUO Section 23.07.170(a) were omitted for the Phillips 

66 application. As noted above, the applicant hired Arcadis to prepare the Wildlife and Habitat 
Assessment report (June 17, 2013) and the Botanical Assessment report (June 13, 2016). The 
Arcadis reports, however, do not address “whether the development will be consistent with the 
biological continuance of the habitat” as required pursuant by CZLUO Section 23.07.170(a)(1).  
The reports do not address the potential to “first avoid” the habitat impacts as required pursuant 
to CZLUO Section 23.07.170(a)(4).  The reports identify “Resource Protection Measures” but do 
not include buffers for the sensitive habitats, and hence the reports fail to identify the required 
setbacks pursuant to CZLUO Sections 23.07.170(a)(5) (citing to Section 23.05.034(c) and the 
requirement for 100-foot ESHA buffers) and 23.07.178.  Furthermore, the reports were 
apparently not submitted to the California Coastal Commission, California Department of Fish 
and Game or U.S. Fish and Wildlife Service, and do not “incorporate the recommendations of 
the California Coastal Commission, California Department of Fish and Game, U.S. Fish and 
Wildlife Service, Marine Mammals Commission, and National Marine Fisheries Service, as 
appropriate” as required by CZLUO Section 23.07.170(a)(2). 

 
In addition, there was other “best available information” at the time the application was 

filed that showed the existence of ESHA at the Project site.  The following examples indicate the 
existence of best available information at the time of application acceptance that showed ESHA 
was present. 

 
1.  The Manual of California Vegetation 

 
 The Manual of California Vegetation (“MCV”) and its membership rules constitute the 
State’s primary authority for classifying vegetation types, including rare vegetation alliances. 
The MCV existed prior to the time the County accepted Phillips’ application on July 12, 2013. 
Considering the MCV along with the Arcadis reports, the County’s Initial Study properly found 
that the development footprint may contain Unmapped ESHA. As noted by biologist Scott 
Cashen in his comments on the Project’s RDEIR, the Silver Dune Lupine-Dune Heather 
vegetation type and the Dune Heather vegetation type are treated as one vegetation alliance 
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pursuant to the MCV membership rules.42 Cashen concludes, based on the MCV, that “the Dune 
Heather alliance and its associations should be treated under the Silver Dune Lupine-Dune 
(Mock) Heather Scrub alliance.”  “This alliance is considered a sensitive natural community.”43 
This information from the MCV constitutes best available information that was available before 
the application was filed as complete. 
 

2. CNPS Inventory of Rare and Endangered Plants 
 
 In addition, the California Native Plant Society’s (“CNPS”) Inventory of Rare and 
Endangered Plants44 was available online prior to July 2013.45  According to the Inventory, “A 
total of 77 rare plant species are known to occur in the eight topographic quadrangles covering 
the project site and surrounding areas.”46 Versions of the online inventory go back to 2001. Prior 
to 2001, CNPS issued a written inventory which included the Nipomo Mesa Lupine as far back 
as 1974. Based on the Inventory, the areas within and near the Project site were “commonly 
known as habitat for species determined to be threatened, endangered, or otherwise needing 
protection”47 and therefore qualified as Unmapped ESHA pursuant to the CZLUO. This supports 
the determination that the Project site contains Unmapped ESHA. 
 

3. Preliminary Descriptions of Terrestrial Natural Communities of 
California. California Department of Fish and Game. Holland, R. (1986) 

 
 Furthermore, available information dating back to 1986 also supported designation of the 
Project area as “Unmapped ESHA” prior to the time the application was filed as complete in July 
2013.  According to biologist Scott Cashen: 
 

It should be noted that all dune communities within the BSA would be considered 
Central Dune Scrub by Holland regardless of their alliance or association. Central 
Dune Scrub has a Conservation Status Rank of S2. A rank of S2 indicates a 
vegetation type that is “imperiled” because of rarity due to a very restricted range, 
very few populations, steep declines, or other factors making it very vulnerable to 
extirpation from jurisdiction. Therefore, all dune vegetation within the BSA is 
considered sensitive and impacts should be considered significant.48 

 

                                                            
42 Cashen, Scott, M.S. Comment on the Revised Draft Environmental Impact Report Prepared for the Phillips 66 
Company Rail Spur Extension and Crude Unloading Project at p. 5. (November 19, 2014)  
43 Id.., citing California Department of Fish and Game. List of Vegetation Alliances and Associations. Vegetation 
Classification and Mapping Program, California Department of Fish and Game. September 2010. 
44 CNPS, Rare Plant Program. 2016. Inventory of Rare and Endangered Plants (online edition, v8-02). California 
Native Plant Society, Sacramento, CA. Website http://www.rareplants.cnps.org [accessed 25 March 2016]. 
45 Email from Aaron E. Sims, Rare Plant Botanist, California Native Plant Society to Brian Trautwein, EDC. March 
28, 2016. (Attached hereto as Exhibit F.) 
46 Cashen at p. 3. 
47 CZLUO Section 23.030.11: Definition of Unmapped ESHA. 
48 Cashen at p. 6, citing Holland, R. Preliminary Descriptions of Terrestrial Natural Communities of California. 
California Department of Fish and Game, The Resources Agency. 1986; NatureServe. Interpreting NatureServe 
Conservation Status Ranks. NatureServe Explorer [Online] and NatureServe Central Databases, Arlington, VA. 
2013. Available: http:www.natureserve.org.explorer/. 
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 The California Department of Fish and Game’s 1986 Preliminary Descriptions of 
Terrestrial Natural Communities of California was also available and was utilized extensively 
throughout the state to classify vegetation communities prior to application acceptance on July 
12, 2013.  This additional “best available information” supports the determination of “Unmapped 
ESHA” as defined in the CZLUO. 
 

4. Hunt, L.E. Origin, maintenance, and land use of aeolian sand dunes of the 
Santa Maria Basin, California. Prepared for The Nature Conservancy, San 
Luis Obispo, CA (1993) 

 
 A 1993 report by Lawrence Hunt, a qualified biologist with Lawrence Hunt and 
Associates, mapped the Project site as part of the “Nipomo Mesa Dune Sheet.”49  The County’s 
Coastal Plan, which was approved by the County and certified by the Coastal Commission in 
1988, identifies the Nipomo Dunes as a “Sensitive Habitat Area.”50  The Hunt 1993 report also 
finds that the dunes are unique landforms and are vulnerable to and threatened by various 
activities including changes in sediment budgets and by exotic invasive plants.51 Vulnerability to 
degradation by human activities and development is one of the factors defining ESHA, including 
Unmapped ESHA.52  This report constitutes best available information that was available prior to 
the filing of the application and that supports a determination that the Project site includes 
Unmapped ESHA.  
 

C. The County’s Initial Study Identified ESHA at the Project Site. 
 

 The County’s Initial Study, which was prepared before the application was filed as 
complete, identified many sensitive habitats that qualified as ESHA.53 According to the Initial 
Study, the Project would result in potentially significant impacts to Biological Resources due to 
the fact that the Project would result in a loss of unique or special status species or their habitats; 
reduce the extent, diversity or quality of native or other important vegetation; interfere with the 
movement of resident or migratory fish or wildlife species, or factors, which could hinder the 
normal activities of wildlife; and conflict with any regional plans or policies to protect sensitive 
species, or regulations of the California Department of Fish & Wildlife or U.S. Fish & Wildlife 
Service.54  
 
 The Initial Study listed several sensitive plant and animal species and their habitats. 
Information was obtained from the Natural Diversity Database as well as surveys at the Project 
site.55 Included in this analysis was a list of sensitive species “observed within the proposed area 

                                                            
49 Hunt, L.E. Origin, maintenance, and land use of aeolian sand dunes of the Santa Maria Basin, California. 
Prepared for The Nature Conservancy, San Luis Obispo, CA. Figure 1 (1993) (excerpt attached hereto as Exhibit G); 
See also Orme, A.R. Late Quaternary Coastal Dunes of the Santa Maria Area; A Synopsis (1991); and Orme, A.R. 
and Vatche P. Tchakerian. Quaternary Dunes of the Pacific Coast of the Californias (1986).  
50 Coastal Plan Figure 6-1. 
51 Hunt at pp. 46 – 49. 
52 CZLUO § 23.11.030; see also California Coastal Act § 30107.5. 
53 Initial Study Summary – Environmental Checklist, July 8, 2013. 
54 Initial Study at pp. 1, 9. 
55 Id. at p. 10. 
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of disturbance for the rail spur extension.”56 The Study concluded that: 
 

Due to the area’s special environmental qualities, areas west of the railroad have 
been designated as within the County’s SRA combining designation and are also 
considered ESHA due to the potential value of the Terrestrial Habitat (TH) at that 
location. Additional areas within the project site that contain habitat and/or 
qualities consistent with those found in an SRA, TH, or ESHA designation would 
also be considered Environmentally Sensitive Habitat Area. Special requirements 
will apply to these areas relating to the protection of sensitive biological 
resources, which are intended to preserve and protect rare and endangered plants 
and wildlife and the habitat in which they reside.57 

 
 The Initial Study further found that the Project would  

 
result in the removal of a large amount of on-site vegetation, including areas that 
may qualify as ESHA. Appropriate habitat characteristics for certain sensitive 
wildlife and plant species exist at the project site and are likely to support 
candidate or listed special status species. Construction and development activities 
associated with the rail extension have the potential to disrupt these sensitive 
species and/or damage or destroy suitable habitat areas.58  
 
Therefore, prior to the acceptance of the application as complete, the County identified 

not only the presence of ESHA, but also the potential for adverse impacts to such sensitive 
habitat areas. Combined with the information presented by the applicant and the other 
information available at the time of the application, the Initial Study clearly identified the 
presence of ESHA at the Project site. The Coastal Act protects such areas from disturbance. 
 
Conclusion 

 
During the Planning Commission’s deliberations thus far, there has been much discussion 

about whether Unmapped ESHA was identified before the Project application was filed as 
complete. As discussed above, the answer is clearly “yes.” The application included information 
regarding the biological resources on-site, including areas that met the definition of ESHA. Other 
“best available information” also existed and should have been included in the application 
review process. Finally, the County’s Initial Study confirmed the presence of ESHA and the 
potential impacts that would occur to ESHA if the Project was allowed to proceed.  

 
To the extent Phillips failed to comply with some of the application requirements set 

forth in CZLUO Section 23.07.170, the applicant cannot now attempt to use its own lack of 
compliance to avoid the strict requirements of the Coastal Act and of the County’s own LCP. 
Accordingly, the only option for the Planning Commission is Option 2: the Project is located in 
Unmapped ESHA and the County must therefore deny the Project.  

                                                            
56 Id. 
57 Id. at p. 11. 
58 Id.  
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Thank you for your consideration of these comments. 
 
 Sincerely, 

       
 Linda Krop,    Brian Trautwein 
 Chief Counsel    Environmental Analyst 
       
       
cc: Sierra Club 
 Stand 
 Center for Biological Diversity 
 San Luis Obispo Surfrider Foundation 
 California Coastal Commission 
 
Attachments: 
 
Exhibit A: California Coastal Commission, Preliminary Report on the Periodic Review of the 

San Luis Obispo County LCP, February 2, 2001 [excerpt] 
 
Exhibit B: California Coastal Commission, Updating the LCP – A Place to Start, March 30, 

2007 [excerpt] 
 
Exhibit C: California Coastal Commission, Staff Recommendation: Periodic Review of the 

Implementation of San Luis Obispo County’s Local Coastal Program, June 29, 
2001 [excerpt] 

 
Exhibit D: California Coastal Commission, Adopted Report: San Luis Obispo County LCP 

Periodic Review, July 12, 2001 (Revised August 24, 2001) [excerpt] 
 
Exhibit E: California Coastal Commission, San Luis Obispo County Local Program Major 

Amendment No 2-04 (Part 3), June 27, 2008 [excerpt] 
 
Exhibit F:  Email from Aaron E. Sims, Rare Plant Botanist, California Native Plant Society, 

to Brian Trautwein, EDC. March 28, 2016. 
 
Exhibit G: Hunt, L.E. Origin, maintenance, and land use of aeolian sand dunes of the Santa 

Maria Basin, California. Prepared for The Nature Conservancy, San Luis Obispo 
(1993) [excerpt] 
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The Preliminary Report recognized that a blanket requirement for all development to • 
provide site specific biological evaluations and reports could place unnecessary burdens 
on the permit application and review process. As a result, it recommended that site 
specific biological information be obtained in various ways: 

• Through environmental reviews conducted pursuant to the California 
Environmental Quality Act (CEQA). 

• Where projects are exempt from CEQA, by requiring a site specific flora and 
fauna inventory that could be used to determined the need for a full biological 
report. (Urban areas where no biological resource concerns exist could be 
exempted from this requirement.) 

• By addressing the type and extent of habitat within a region through a 
comprehensive conservation planning effort. 

Finally, to ensure that the full extent of sensitive habitat found present on a development 
site is accurately delineated, the Preliminary Report recommended that in addition to the 
current location of sensitive plants and animals, areas of potential and restorable habitat 
also be considered. 

2. Comments Raised 

San Luis Obispo County Response (Exhibit C) 

With respect to Preliminary Recommendation 4.1, the County has requested citation of 
the Department of Fish and Game's definition of streams recommended to be 
incorporated into the LCP. 

The County response acknowledges that substantial revlSlons to the processing of 
discretionary and ministerial permits are needed to effectively protect ESHA, and 
underscores the importance of identifying ESHA issues early in the review process. 
However, the County has also recognized the significant implications this can have on 
applicants. County staff has therefore outlined a procedural approach that is slightly 
different than the approach recommended by the Preliminary Report, which would 
replace the requirement for biological investigations (2nd bullet of Preliminary 
Recommendation 4.3) with a site inspection by a Field Review Team. 

The alternative process recommended by County staff begins with an evaluation of 
whether a project may be in or adjacent to ESHA using updated LCP ESHA maps. If it 
is unclear if a project is located in or near ESHA based on the initial map review, a Site 
Specific Constraints Analysis (SSCA) would be completed by the County and/or 
qualified professionals in the field. A Field Review Team (FT), consisting of County 
staff and the project biologist(s), would conduct a site specific review for all ground 
disturbing development to determine if a full biological report is required. All 

• 

• 
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and application of LCP habitat protection standards to all ESHA, without adding 
unnecessary regulatory requirements for development that will not impact ESHA. 

However, as noted by the CNPS comments and the Preliminary Report, there is a risk 
that technical calls made by the Field Review Team may not effectively resolve whether 
a more detailed analysis of habitat areas is warranted. This risk could be reduced be 
including representatives form involved wildlife agencies and organizations as part of 
the Field Review Team. 

Submitting subsequent biological reports for the review and comment of the California 
Department of Fish and Game, the US Fish and Wildlife Service, The California Coastal 
Commission, and, where applicable, the National Marine Fisheries Service, will also 
help ensure that ESHA is accurately identified during development review (Preliminary 
Recommendation 4.3). The County response has appropriately observed that if such 
reviews are to be used as an application filing requirement, these reviews must be 
completed in a timely fashion. 

In light of the comments received and analyzed above, Preliminary Recommendations 4.1 -
4 .3 have been revised as follows: 

4.1: Revise the LCP's Definition of ESHA 
• Revise definitions of SRA and ESHA contained in Section 23.1 1.030 so that they 
conform to the Coastal Act definition. Clarify that ESHA. and the application of ESHA 
protection standards. is not limited to the areas mapped as Combining Designations. As 
proposed on page 7- 10 of the Estero Update. use the definition of "habitat for rare and 
endangered species" provided by the CEOA guidelines as an additional tool to define 
ESHA. 

• Determine the presence of ESHA based on the best available information, including 
current field observation, biological reports. the National Diversity Database, and US 
Fish and Wildlife Critical Habitat Designations and Recovery Programs. W here the 
available information indicates that an area may contain ESHA. but that area is not 
mapped as ESHA by the LCP. a Field Review Team comprised of County staff, project 
biologist(s). and representatives from involved wildlife agencies and organizations, shall 
conduct a Site Specific Constraints Analysis. 

• As proposed by both the North Coast and Estero Updates, recognize all riparian 
habitats as ESHA regardless of whether they are mapped by USGS quadrangles. 

• Replace the LCP' s definition of streams, currently limited to streams shown by USGS 
maps, with an alternative definition, such as t-hal the following definition used by the 
Department of Fish and Game~ 

A srream is a body of water that flows at least periodical/\• or intermittently 
through a bed or channel having banks and supports fish or other aquatic life. 
This includes watercourses having a surface or subsueface flow that supports or 
has supported riparian vegetation . 
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4.2: Revise and Update ESHA Combining Designations 

• Recognize maps as a tool for identifying potential locations of ESHA. but that the 
actual presence and extent of ESHA must be determined in the field. Establish Field 
Review Teams. comprised of County staff. the project biologist(s) and representatives 
from involved wildlife agencies and organizations. to evaluate sites where the Combing 
Designation Maps do not effectively address the potential presence of ESHA. 

• Incorporate other rare and valuable habitat types into the ESHA Combining 
Designation Programs. These should include. but not be limited to. the additional 
sensitive habitats identified by the North Coast and Estero Updates. 

• Perieeieally 1:1pEi1ue the CeffleiniRg DesigRatieR Maes te iEientifv habitats ef Fare and 
enEIElRgered speeies that haYe eeeeffle listeEi sinee LCP eertilieatien, te eeFFeet fflistakes 
eeRlBiRed in eKisting fflaps, aRd t0 iRE0Ffl0Fate ether Raeital types determiRed le ee 
ESH/\ bv the Ce1:1ntv. Censider ifflf!lefflenting aRAYal Ypdates te the Cembining 
PesignatieA Maf!S as ear-t ef the LCP's Rese1:1ree ManageFRe!lt System. 

• Maintain the Combining Designation maps as a dynamic geographic database that can 
be routinely updated as new information becomes available. To facilitate such efforts, 
I.he County should eensider establishfflg standard formatting requirements for field 
surveys and biological reoorts that could be directly incorporated into such a system 
faeilitate s1:1eh Yfldates. Coordination with other resource management entities involved 
with mapping sensitive habitats (e.g .. the Morro Bay National Estuary Project) should 
also be pursued along with other grant programs and cooperative mapping efforts. 

4.3: Update Requirements for Biological Investigations and Reports 

• Revise CZLUO Section 23.07 .170 so that biological reports are prepared for all 
development within or adjacent to ESHA, not just those sites that have been mapped as 
ESHA. Use I.he Field Review process recommended above to determine the need for 
biological reports when development is located on a site that has the potential to support 
ESHA. but is not mapped as ESHA by LCP Combining Designations. Where the Site 
Specific Constraints Analysis identifies the presence, or potential presence, of any 
sensitive habitat type, natural community, and/or particular plant or animal species that 
meets the revised definition ofESHA. a biological report should be required. 

• Te deterffliRe when a bielegieal repert may he FeEJYired fer a develepmeRt site that 
has R9l eeeA f1re¥ie1:1sly mapped as, er determined te be ~SHA, FeEjYire a habitat ElRd 
bielegieaf inveRtery prepared by a EjYBlified bielegist as part ef de,•elef1ment permit 
applieat.iens. Where it is elearly e\·ident that a de¥elepfflent site has the petential te 
SYflfl0Ft seRsitive habitats eased en the initial inspeetien ef Ce1:1nty planniRg staff, a 
bielegieal repert FR8)' be FeEjYired witReYt a eielegieal inventery. 

• Evaluate particular areas, particularly urban areas, where it may be appropriate to 
exclude new development from Site Specific Constraints Analyses the need te f1Fevide e 
bielegieal iRventery as part ef tile af:lplieatieA f:lreeess. Incorporate such exclusions into 
the LCP based on scientific evidence demonstrating the absence of ESHA in such areas. 

• Develop comprehensive habitat conservation and management programs for areas 
with particular habitat protection needs (e.g., Los Osos dune scrub and maritime 
chaparral habitats, Cambria Pine Forest, coastal watersheds that support Steelhead trout. 
and Cayucos Creeks; please see recommendation ~ 4.6). Upon incorporation of such 
programs into the LCP, development within particular habitat areas may be excluded 
from the need to provide site-specific biological investigations and reports. Instead, the 
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biological information required at the application stage would be related to 
implementation of the area wide habitat protection program (e.g., contribution to area 
wide program that retires development potential in ESHA). 

• Where the req11ired hielegieal iA•1eAlery ideAtif:ies the preseAee er peteAtial preseRee 
ef aAy seAsitive hahitat type, Aat11ral eeFAFRl!Aity, enEb<er par1ie1:1lar plant er aAimal 
speeies that FAee~ the revised def:iAilien ef 6SMA, a hielegieal reperl sheYld he 
reql!ired. MiniFAl!FA req1:1ireFAeAts fer hielegieal inveAteries &Ad repens she1:1ld he 
eeerdiAated with state aAd federal reseuree FAaAagement ageAeies aJ1d speeif:ied iA 
CZLUO SeetiaA 23.Q7.17Q e. 

• Update the minimum requirements for biological reports specified by CZLUO 
Section 23.07. 170 in coordination with state and federal resource management agencies. 

• The location and extent of ESHA on and adjacent to a development site should be 
described and mapped by the Biology Report, in a format that allows it to be 
incorporated into a GIS based Combining Designation map system (see Preliminary 
Recommendation lb above). The delineation should not be limited to the particular 
locations where rare plants or animals are observed al one point in time. Rather, it 
should consider the full range of the sites physical characteristics (e.g., soil type, 
vegetation, topographical features) represent potential habitat for such rare plant and 
animal species. In addition, where previously disturbed but restorable habitat for rare 
and sensitive plant and animal species exist on a site that is surrounded by other valuable 
habitat areas, these areas should be delineated and protected as ESHA as well. 
Implementation of this recommendation will also require the incorporation of additional 
standards for Biological Reports within CZLUO Section 23.07. 170. 

• Biological reports and their accompanying ESHA delineations should be submitted for the 
review and comment of the California Department of Fish and Game, the US Fish and Wildlife 
Service, and to the National Marine Fisheries Servjce (as applicable). aft6 as well as to the 
California Coastal Commission, before applications for development in or adjacent to ESHA are 
fil ed as complete. The incorporation of such a requirement into the LCP (e.g., within Section 
23.07 .170 of the CZLUO) eshould be accompanied by a specific time frame for such reviews 
(e.g .. 14 days) to ensure that they would not result in undue delays in the development review 
process. 

CNPS preference for the NCCP process, and concern about the HCP process are 
addressed in a subsequent section of this chapter, as is the Los Osos Community 
Advisory Council's request for a "top down" aporoach. 
With respect to the Environmental Defense Center's suggestion that the entire San Luis 
Obispo coastal zone be treated as ESHA until the LCP ESHA maps are updated. it 
should be noted that the Field Review approach supponed by the County and reflected 
in the above recommendations can be implemented immediately. 

4. Conclusion 

Recommendations 4 .1 - 4.3 call for updates to LCP ESHA definitions and maps, and 
propose supplementing the use of LCP maps with site specific evaluations to determine 
the presence of ESHA, in order to ensure that the LCP is implemented consistent with 
Coastal Act Sections 30107.5, 30230, 30231, and 30240. They incorporate the revised 
methodology proposed by the County to improve administration of these 
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Adopted Report 
San Luis Obispo County LCP Periodic Review 
July 12, 2001 
As revised August 24, 2001 to incorporate changes from 
the addendum and hearing of July 12, 2001 
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4. ENVIRONMENTALLY SENSITIVE HABITATS AND WETLANDS 

Overview  
 

Summary of Preliminary Periodic Review Findings  (Exhibit A, pg. 101-184) 
 

The Preliminary Report analyzed the effectiveness of the certified LCP, as implemented by the 
County, at protecting Environmentally Sensitive Habitat Areas (ESHA) consistent with Coastal 
Act policies.  The Report evaluated the process by which an ESHA is identified during the 
development review, and whether this process successfully avoided, minimized and mitigated 
adverse impacts.  The major implementation issues identified include: 
 

• A reliance on outdated maps to delineate and protect ESHA; 

• Lack of sufficient biological reviews, alternative analyses, and mitigation standards; 

• Reluctance to stringently implement ESHA protection requirements as a result of 
takings concerns; and, 

• The need for comprehensive regional and sub regional habitat protection plans.   

 
With respect to the protection of streams and riparian vegetation, the Preliminary Report found 
that implementation of the LCP: 

 
• May be resulting in excessive alterations of riparian habitats; 

• Is not always effectively coordinated with the Department of Fish and Game or other 
involved wildlife agencies; and, 

• Does not always provided adequate habitat buffers.  

 
A review of the way in which the County has carried out LCP wetland protection observed the 
following: 

 
• Wetland habitats are not always identified; 

• Wetland setbacks requirements have not been adequately enforced; 

• New programs and standards are needed to effectively coordinate wetland monitoring 
and restoration activities, as well as to regulate the breaching of coastal lagoons; and, 

• Mosquito abatement practices should be reviewed and permitted in accordance with 
LCP requirements 

 
The Preliminary Report found that the County’s implementation of the Terrestrial Habitat 
protection provisions could be improved through the following actions: 
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• Developing comprehensive habitat protection plans to effectively protect the Monterey 
Pine Forest in Cambria and the coastal dunes in Los Osos; 

• Incorporating additional standards to avoid the removal of Monterey Pine, guide tree 
replacement, and respond to the threats of pitch canker; 

• Reducing buildout potential in sensitive forest areas, among other means by updating 
the Cambria TDC program, providing greater incentives for participation, prohibiting 
subdivisions, better clustering development, and developing additional methods for the 
retirement of lots. 

• Establishing a sand stabilization program for the Oceano area; 

• Updating land use designations on South County dune habitat areas; 

• Identifying Western snowy plover and Elephant seal habitats, and updating the LCP to 
better designate and protection these areas as ESHA in cooperation with other agencies 
and organizations. 

 
San Luis Obispo County Response  

 
Preliminary Recommendations that the County response indicates general agreement with 
include: 

• Preliminary Recommendation 4.1, recommending that the LCP definition of ESHA be 
revised to conform to the Coastal Act, among other means by recognizing that ESHA is 
not limited to areas mapped as Combining Designations. 

• Preliminary Recommendation 4.2, calling for continuous updates to LCP ESHA maps. 

•Preliminary Recommendation 4.3, suggesting the expansion of biological investigation 
and report requirements, provided that the recommended interagency review of the 
biological reports is completed in a timely fashion. 

• Preliminary Recommendation 4.6; encouraging the development of comprehensive 
habitat protection programs for Cambria and Los Osos. 

• Preliminary Recommendation 4.13, recommending the use of easements to protect 
ESHA and providing such easements for Executive Director review and approval. 

• Preliminary Recommendation 4.16, calling for the establishment of specific standards 
for mitigation monitoring and evaluation. 

• Preliminary Recommendations 4.17 - 4.21 regarding streambed alterations. 

• Preliminary Recommendations 4.22, 4.24, 4.25, 4.27, and 4.28 regarding the protection 
of riparian habitats and their setbacks; 

• Preliminary Recommendations 4.30, 4.31. 4.33. 4.34, and 4.36 regarding the protection 
of wetland habitats. 

• Preliminary Recommendations 4.37 – 4.43, and 4.45 – 4.49, 4.53, 4.54, and 4.56 
regarding the protection of Terrestrial habitats.  
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Components of the Preliminary Report that the County and other commenters identified 
disagreement with, or proposed alternatives to, are discussed below. 

A. Identifying ESHA 
 

1. Summary of Preliminary Periodic Review Findings (Exhibit A, pages 106 – 114)  
 

As noted above, the Preliminary Report identified problems with the LCP’s reliance on outdated 
maps to identify and protect ESHA. To ensure that ESHA is effectively identified during 
development review the Preliminary Report recommended:  

• Revising the LCP’s definition of ESHA to conform with the Coastal Act 
definition; 

• Updating LCP habitat (Combining Designation) maps;  

• Supplementing the use of LCP maps with field observations, and additional 
information including the National Diversity Database and U.S. Fish and Wildlife 
Service Critical Habitat Designations; and 

• Obtaining site specific biological information. 

 
The Preliminary Report recognized that a blanket requirement for all development to provide site 
specific biological evaluations and reports could place unnecessary burdens on the permit 
application and review process.  As a result, it recommended that site specific biological 
information be obtained in various ways: 

• Through environmental reviews conducted pursuant to the California 
Environmental Quality Act (CEQA). 

• Where projects are exempt from CEQA, by requiring a site specific flora and 
fauna inventory that could be used to determined the need for a full biological 
report.  (Urban areas where no biological resource concerns exist could be 
exempted from this requirement.) 

• By addressing the type and extent of habitat within a region through a 
comprehensive conservation planning effort.   

 
Finally, to ensure that the full extent of sensitive habitat found present on a development site is 
accurately delineated, the Preliminary Report recommended that in addition to the current 
location of sensitive plants and animals, areas of potential and restorable habitat also be 
considered. 

2. Comments Raised 
 

San Luis Obispo County Response (Exhibit C) 
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With respect to Preliminary Recommendation 4.1, the County has requested citation of the 
Department of Fish and Game’s definition of streams recommended to be incorporated into the 
LCP. 

The County response acknowledges that substantial revisions to the processing of discretionary 
and ministerial permits are needed to effectively protect ESHA, and underscores the importance 
of identifying ESHA issues early in the review process.  However, the County has also 
recognized the significant implications this can have on applicants.  County staff has therefore 
outlined a procedural approach that is slightly different than the approach recommended by the 
Preliminary Report, which would replace the requirement for biological investigations (2nd bullet 
of Preliminary Recommendation 4.3) with a site inspection by a Field Review Team. 

The alternative process recommended by County staff begins with an evaluation of whether a 
project may be in or adjacent to ESHA using updated LCP ESHA maps.  If it is unclear if a 
project is located in or near ESHA based on the initial map review, a Site Specific Constraints 
Analysis (SSCA) would be completed by the County and/or qualified professionals in the field.  
A Field Review Team (FT), consisting of County staff and the project biologist(s), would 
conduct a site specific review for all ground disturbing development to determine if a full 
biological report is required.  All information and habitat delineations developed by these efforts 
would be used to update LCP habitat maps on a regular basis. 

Public Comments (Exhibit D) 
 
In terms of the approach to identifying ESHA recommended by the Preliminary Report, most 
commenters agreed that updates to LCP ESHA maps were needed.  However, there are differing 
opinions about who should be responsible for completing such updates, and how the updated 
maps should be used.   
 
Members of the public have expressed concern over Preliminary Recommendation 4.1’s 
proposal to use U.S. Fish and Wildlife Critical Habitat Designations to determine the presence of 
ESHA.  This concern appears in large part to be based on the large extent of area designated by 
the U.S. Fish and Wildlife Service as Critical Habitat for the red-legged frog.  Other 
commenters, such as the Environmental Defense Center have expressed support for this 
proposition, noting that designated critical habitat, by definition, must be considered as ESHA. 
 
Comments from the Los Osos Community Advisory Council asserts that the update of habitat 
maps and protection plans should happen under he direction of the regulatory and planning 
agencies.  Other commenters argue that habitat delineations and biological reviews should occur 
on a site specific basis.  
 
Comments from the San Luis Obispo County Farm Bureau and agriculturists identify concern 
with the idea that if agricultural operations, if viewed as development, would need to complete 
site specific biological inventories.   
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Various comment letters submitted by the Rogoway Planning Group question the 
appropriateness of designating particular sites within the Los Osos areas as ESHA. 
 
Comments from the California Native Plant Society (CNPS) express support of the Combining 
Designation program, provided that the overlays are updated to reflect current scientific 
knowledge and protective status for species; for example, by expanding the maps to include 
habitat for plants identified on CNPS List 1B.  While CNPS notes that it may be viable to 
supplement the use of Combining Designation maps with information developed during CEQA 
reviews, they would prefer ESHA to be accurately mapped by the LCP to avoid “technical calls” 
by staff in the field.  The CNPS comments also express concern that requiring all development to 
provide site specific biological information may be costly and inefficient, and notes that the 
specific criteria for such biological reviews is not identified by the Preliminary Report. 

In terms of using the HCP process for habitat delineation, CNPS expressed concern regarding 
the adequacy of that process species that are not listed by the U.S. Fish and Wildlife Service, and 
indicated preference for the Department of Fish and Game’s Natural Community Conservation 
Program (NCCP). 

Both the County and the CNPS comments identify the potential funding limitations for 
periodically updating of the Combining Designation Maps, and agree that the environmental 
information generated through project specific reviews could be used to update the maps on a 
more continuous basis. 

While the necessary updates to ESHA maps and LCP procedures are being developed, the 
Environmental Defense Center recommends treating the entire coastal zone as ESHA.   

3. Analysis 
 
In response to concerns expressed regarding the use of Critical Habitat Designation to determine 
the presence of ESHA, it is important to note that this is only one of many tools that will be used 
as part of project specific evaluations and the update of LCP ESHA Maps.  Pursuant to 
Preliminary Recommendation 4.1, a Critical Habitat Designation would not, in and of itself, 
qualify a particular area as ESHA.  Rather, the designation would inform applicants, planners, 
and decision makers of the need to consider the potential for red-legged frog habitat to be present 
on the site.  Final conclusions regarding the presence and extent of ESHA on a site would be 
based on actual site conditions.  These site specific assessment could then be used to update LCP 
ESHA maps on a routine basis, a process endorsed by the County response and other 
commenters including the Port San Luis Harbor District. Changes to Preliminary 
Recommendation 4.2 shown below support the use of site specific assessments to update LCP 
ESHA maps. 
 
The methodology used to determine the presence of ESHA in the field is an issue that has been 
raised by numerous commenters.  While many support the use of updated Combining 
Designation to make such determinations (Preliminary Recommendation 4.2), there is differing 
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opinion on what to do when the updated Combining Designation Maps do not effectively resolve 
this issue.   

The Field Review Team and Site Constraints Analysis approach recommended by the County 
will help ensure accurate identification of ESHA, consistent with the Recommendations of the 
Preliminary Report.  This process will also reduce the need for applicants to provide biological 
inventories as part of development applications, which as noted by various commenters, could 
add significant time and cost to the development review process.  Finally, the County proposed 
process will provide an effective format to resolve whether or not particular sites, such as the 
ones identified in the comment letters submitted by the Rogoway Planning Group, meet the 
Coastal Act and LCP definition of ESHA. 

An additional benefit of the Field Review approach proposed by the County and incorporated 
into Recommendations 4.2 and 4.3 is that it can be implemented through changes in 
administrative procedures and is therefore not dependent upon an LCP amendment.  Immediate 
implementation of this approach is preferable to treating the entire coastal zone as ESHA until 
the LCP maps are updated (as recommended by the Environmental Defense Center) because it 
will facilitate accurate delineation of ESHA, and application of LCP habitat protection standards 
to all ESHA, without adding unnecessary regulatory requirements for development that will not 
impact ESHA.    

However, as noted by the CNPS comments and the Preliminary Report, there is a risk that 
technical calls made by the Field Review Team may not effectively resolve whether a more 
detailed analysis of habitat areas is warranted.  This risk could be reduced be including 
representatives form involved wildlife agencies and organizations as part of the Field Review 
Team.   

Submitting subsequent biological reports for the review and comment of the California 
Department of Fish and Game, the US Fish and Wildlife Service, The California Coastal 
Commission, and, where applicable, the National Marine Fisheries Service, will also help ensure 
that ESHA is accurately identified during development review (Preliminary Recommendation 
4.3). The County response has appropriately observed that if such reviews are to be used as an 
application filing requirement, these reviews must be completed in a timely fashion.    

In light of the comments received and analyzed above, Preliminary Recommendations 4.1 – 4.3 
have been revised as follows: 
 

4.1:  Revise the LCP’s Definition of ESHA 
• Revise definitions of SRA and ESHA contained in Section 23.11.030 so that they conform to 
the Coastal Act definition.  Clarify that ESHA, and the application of ESHA protection 
standards, is not limited to the areas mapped as Combining Designations. As proposed on page 
7-10 of the Estero Update, use the definition of  “habitat for rare and endangered species” 
provided by the CEQA guidelines as an additional tool to define ESHA. 

• Determine the presence of ESHA based on the best available information, including current 
field observation, biological reports, the National Diversity Database, and US Fish and Wildlife 
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Critical Habitat Designations and Recovery Programs.  Where the available information 
indicates that an area may contain ESHA, but that area is not mapped as ESHA by the LCP, a 
Field Review Team comprised of County staff, project biologist(s), and representatives from 
involved wildlife agencies and organizations, shall conduct a Site Specific Constraints Analysis.   

• As proposed by both the North Coast and Estero Updates, recognize all riparian habitats as 
ESHA regardless of whether they are mapped by USGS quadrangles. 

• Replace the LCP’s definition of streams, currently limited to streams shown by USGS maps, 
with an alternative definition, such as that the following definition used by the Department of 
Fish and Game:  

A stream is a body of water that flows at least periodically or intermittently through a bed 
or channel having banks and supports fish or other aquatic life. This includes 
watercourses having a surface or subsurface flow that supports or has supported riparian 
vegetation.   

 

4.2:  Revise and Update ESHA Combining Designations  

• Recognize maps as a tool for identifying potential locations of ESHA, but that the 
actual presence and extent of ESHA must be determined in the field.  Establish Field 
Review Teams, comprised of County staff, the project biologist(s) and representatives from 
involved wildlife agencies and organizations, to evaluate sites where the Combing 
Designation Maps do not effectively address the potential presence of ESHA. 

• Incorporate other rare and valuable habitat types into the ESHA Combining 
Designation Programs.  These should include, but not be limited to, the additional sensitive 
habitats identified by the North Coast and Estero Updates. 

• Periodically update the Combining Designation Maps to identify habitats of rare and 
endangered species that have become listed since LCP certification, to correct mistakes 
contained in existing maps, and to incorporate other habitat types determined to be ESHA 
by the County.  Consider implementing annual updates to the Combining Designation Maps 
as part of the LCP’s Resource Management System. 

• Maintain the Combining Designation maps as a dynamic geographic database that can 
be routinely updated as new information becomes available.  To facilitate such efforts, the 
County should consider establishing standard formatting requirements for field surveys and 
biological reports that could be directly incorporated into such a system facilitate such 
updates.  Coordination with other resource management entities involved with mapping 
sensitive habitats (e.g., the Morro Bay National Estuary Project) should also be pursued 
along with other grant programs and cooperative mapping efforts. 

4.3:  Update Requirements for Biological Investigations and Reports 

• Revise CZLUO Section 23.07.170 so that biological reports are prepared for all 
development within or adjacent to ESHA, not just those sites that have been mapped as 
ESHA.  Use the Field Review process recommended above to determine the need for 
biological reports when development is located on a site that has the potential to support 
ESHA, but is not mapped as ESHA by LCP Combining Designations.  Where the Site 
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Specific Constraints Analysis identifies the presence, or potential presence, of any sensitive 
habitat type, natural community, and/or particular plant or animal species that meets the 
revised definition of ESHA, a biological report should be required. 

• To determine when a biological report may be required for a development site that 
has not been previously mapped as, or determined to be ESHA, require a habitat and 
biological inventory prepared by a qualified biologist as part of development permit 
applications.  Where it is clearly evident that a development site has the potential to support 
sensitive habitats based on the initial inspection of County planning staff, a biological report 
may be required without a biological inventory. 

• Evaluate particular areas, particularly urban areas, where it may be appropriate to 
exclude new development from Site Specific Constraints Analyses the need to provide a 
biological inventory as part of the application process.  Incorporate such exclusions into the 
LCP based on scientific evidence demonstrating the absence of ESHA in such areas.   

• Develop comprehensive habitat conservation and management programs for areas 
with particular habitat protection needs (e.g., Los Osos dune scrub and maritime chaparral 
habitats, Cambria Pine Forest, coastal watersheds that support Steelhead trout, and Cayucos 
Creeks; please see recommendation 2c 4.6).  Upon incorporation of such programs into the 
LCP, development within particular habitat areas may be excluded from the need to provide 
site-specific biological investigations and reports.  Instead, the biological information 
required at the application stage would be related to implementation of the area wide habitat 
protection program (e.g., contribution to area wide program that retires development 
potential in ESHA).       

• Where the required biological inventory identifies the presence or potential presence 
of any sensitive habitat type, natural community, and/or particular plant or animal species 
that meets the revised definition of ESHA, a biological report should be required.  Minimum 
requirements for biological inventories and reports should be coordinated with state and 
federal resource management agencies and specified in CZLUO Section 23.07.170 a. 

• Update the minimum requirements for biological reports specified by CZLUO 
Section 23.07.170 in coordination with state and federal resource management agencies. 

• The location and extent of ESHA on and adjacent to a development site should be 
described and mapped by the Biology Report, in a format that allows it to be incorporated 
into a GIS based Combining Designation map system (see Preliminary Recommendation 
4.2 above).  The delineation should not be limited to the particular locations where rare 
plants or animals are observed at one point in time.  Rather, it should consider the full range 
of the sites physical characteristics (e.g., soil type, vegetation, topographical features) 
represent potential habitat for such rare plant and animal species.  In addition, where 
previously disturbed but restorable habitat for rare and sensitive plant and animal species 
exist on a site that is surrounded by other valuable habitat areas, these areas should be 
delineated and protected as ESHA as well.  Implementation of this recommendation will 
also require the incorporation of additional standards for Biological Reports within CZLUO 
Section 23.07.170. 

• Biological reports and their accompanying ESHA delineations should be submitted for the 
review and comment of the California Department of Fish and Game, the US Fish and Wildlife 
Service, and to the National Marine Fisheries Service (as applicable), and as well as to the California 
Coastal Commission, before applications for development in or adjacent to ESHA are filed as 
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complete.  The incorporation of such a requirement into the LCP (e.g., within Section 23.07.170 of 
the CZLUO) cshould be accompanied by a specific time frame for such reviews (e.g., 14 days) to 
ensure that they would not result in undue delays in the development review process. 

CNPS preference for the NCCP process, and concern about the HCP process are addressed in a 
subsequent section of this chapter, as is the Los Osos Community Advisory Council’s request for 
a “top down” approach. 

 

4. Conclusion 
 
Recommendations 4.1 – 4.3 call for updates to LCP ESHA definitions and maps, and propose 
supplementing the use of LCP maps with site specific evaluations to determine the presence of 
ESHA, in order to ensure that the LCP is implemented consistent with Coastal Act Sections 
30107.5, 30230, 30231, and 30240. They incorporate the revised methodology proposed by the 
County to improve administration of these recommendations, which also responds to concerns 
regarding the previously recommended requirement for biological inventories. 

B. Avoiding and Minimizing Impacts to ESHA 
 
Limiting Development in ESHA to Resource Dependent Uses 

1. Summary of Preliminary Periodic Review Findings (Exhibit A, pages 125 – 128) 
The Preliminary Report identified the need to improve implementation of the resource dependent 
criteria for development in ESHA established by the Coastal Act and LCP.  The report therefore 
proposed changes to Table O that would make all uses other than resource dependent as 
conditional, and stressed the importance of better implementing existing standards that prohibit 
additional subdivisions in ESHA.    
 

2. Comments Received 
 
San Luis Obispo County Response (Exhibit C) 
To limit non-resource dependent development in ESHA, the County response proposes to add a 
preamble to Table O stating that anything other than a “P” use in ESHA as conditional.  With 
respect to subdivisions in ESHA, the County response proposes to revise the current LCP 
prohibition “to include concepts of ESHA protection”. 
 

3. Analysis 
 
The proposed preamble to Table O would not appear to be any different than the current 
provisions of Table O; as detailed in Chapter 12, anything that is not identified as a P use is 
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Prepared June 27, 2008 (for July 10, 2008 hearing) 

To: Commissioners and Interested Persons 

From: Charles Lester, Deputy Director 
Jonathan Bishop, Coastal Program Analyst 

Subject: San Luis Obispo County Local Coastal Program Major Amendment No. 2-04 (Part 3) 
Title 23 Coastal Zone Land Use Ordinance Amendment.  For public hearing and action at 
the California Coastal Commission’s July 10, 2008 meeting to take place in San Luis Obispo. 

 
SYNOPSIS 

San Luis Obispo County proposes to amend the Coastal Zone Land Use Ordinance (CZLUO), or 
Implementation Plan (IP) portion of its certified Local Coastal Program (LCP).  The amendment updates 
multiple IP sections including: 1) Section 23.01.043c(3)(i) – Appeals to the Coastal Commission; 2) 
Section 23.04.186d3 – Landscape Plan Content; 3) 23.04.200 – Archaeology; 4) 23.04.210 – Visual 
Resources; 5) 23.04.220 – Energy/Solar; 6) Section 23.05.050 - Drainage; 7) Section 23.05.062 - Tree 
Removal; 8) Section 23.05.110 – Roads and Bridges; 9) Section 23.06.100 - Water Quality; 10) Section 
23.06.104 – Municipal Wells; 11) Section 23.06.106 – Onsite Sewage; 12) Section 23.06.108 – 
Chemical Control; 13) 23.07.104c – Archaeology; 14) 23.07.170 - Environmentally Sensitive Habitats; 
15) Section 23.07.172 - Wetlands; 16) Section 23.11.030 – Environmentally Sensitive Habitats 
Definition. The standard for review for the amendment is conformity with and adequacy  to carry 
out the provisions of the County’s certified Land Use Plan (LUP).  

SUMMARY OF STAFF RECOMMENDATION 

Staff is recommending that the update be approved if modified as recommended in this staff 
report.   In summary, the suggested modifications include changes to: 

� Clarify that ESHA, and the application of ESHA standards, are not limited to the areas mapped 
as Combining Designations, consistent with the proposed addition of “unmapped ESHA” to the 
existing ESHA definition.  

� Maintain the CZLUO Section 23.07.170a so that biological reports are prepared for all 
development within or adjacent to ESHA. 

� Maintain the existing CZLUO requirement that only resource dependent uses are allowed in an 
ESHA. 

� Maintain the requirement that projects located within and adjacent to ESHA first avoid adverse 
impacts before applying mitigation measures. 

� Maintain existing visual and scenic resource protection standards. 

� Strengthen archaeological resource protection standards through required coordination and 
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The pPolicies and guidelines for designing compact communities and energy efficient projects 
described in the Energy Element of the County General Plan shall be consulted for new land 
divisions and development. New development shall consider compact community design and 
incorporation of energy efficiency measures. 

10. Section 23.05.110 – Road and Bridge Design, Construction and Maintenance: 

Roads and bridges shall be designed, constructed and maintained to protect sensitive resources (such 
as aquatic habitat and scenic vistas) and prime agricultural soils to the maximum extent feasible; to 
minimize terrain disturbance, vegetation removal and disturbance of natural drainage courses; to 
avoid the need for shoreline and streambank protective devices; and to provide for bikeways and 
trails, consistent with the Circulation Element of the Local Coastal PlanCounty General Plan.  In 
addition, the following measures shall be implemented: 

a. Contour slopes to blend in with adjacent natural topography 
b. Replant graded areas with native non-invasive vegetation of local stock 
c. Include pollution prevention procedures in the operation and maintenance of roads and 

bridges to reduce pollution of surface waters 
d. Give preference to aerial crossings of watercourses 

I I I. Findings and Declarations 

1. Environmentally Sensitive Habita t Areas 

A. Policy  

San Luis Obispo County proposes to amend several sections of the Implementation Plan (Coastal Zone 
Land Use Ordinance (CZLUO)) that address the protection of Environmentally Sensitive Habitat 
(ESHA). The standard of review for the proposed changes is conformity with and adequacy to carry out 
the Coastal Plan Policy document of the LCP (Land Use Plan). The LUP includes a general statement of 
the definition of ESHA, the Coastal Act requirements to protect ESHA, and includes the Coastal Act 
definition of environmentally sensitive area in Appendix A: 
 

Environmentally sensitive habitat areas are settings in which plant or animal life (or their 
habitats) are rare or especially valuable due to their special role in an ecosystem. Designation 
of environmentally sensitive habitats include but are not limited to: 1) wetlands and marshes; 2) 
coastal streams and adjacent riparian areas; 3) habitats containing or supporting rare and 
endangered or threatened species; 4) marine habitats containing breeding and/or nesting sites 
and coastal areas used by migratory and permanent birds for resting and feeding. The Coastal 
Act provides protection for these areas and permits only resource-dependent uses within the 
habitat area. Development adjacent must be sited to avoid impacts. (Coastal Plan Policies, p. 6-
5) 
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Appendix A: Environmentally Sensitive Area - means any area in which plant or animal life or 
their habitats are either rare or especially valuable because of their special nature or role in an 
ecosystem and which could be easily disturbed or degraded by human activities and developments. 
(Section 30107.5) 

 
The LUP also includes 42 separate policies to protect ESHA, including wetlands (Policies 7-19), 
streams (policies 20-28), terrestrial habitats (policies 29-37) and marine habitats (policies 38-42). 
Coastal Plan Policy 1 embodies the essential requirements of Coastal Act section 30240: 
 

Policy 1: Land Uses Within or Adjacent to Environmentally Sensitive Habitats 
New development within or adjacent to locations of environmentally sensitive habitats (within 
100 feet unless sites further removed would significantly disrupt the habitat) shall not 
significantly disrupt the resource. Within an existing resource, only those uses dependent on 
such resources shall be allowed within the area. 

 
Other policies include the requirement that new development not significantly disrupt ESHA (Policy 2); 
habitat restoration requirements (Policy 4); and land divisions restrictions (Policy 4). 

B. Conformity of the IP Amendment 

1. ESHA Definition 

The County proposes to amend the CZLUO 23.11.030 definition of ESHA by clearly including 
“unmapped ESHA” within the definition of ESHA (see Exhibit 1, p. 7) This proposed amendment of the 
IP is an important change to address the LUP and by extension Coastal Act requirements to protect 
ESHA. It also addresses Commission recommendations in the adopted Periodic Review of the County’s 
LCP. In order to protect ESHA consistent with the general LUP ESHA definition, the definition of 
ESHA must allow for the identification of ESHA based on current on-the-ground biological review. It 
should not be tied to a specific map of resources identified at a point in time. Although ESHA mapping 
is also important, and provides both more certainty in the development review process and higher 
protection of known ESHA, an ESHA definition that relies solely on such mapping does not allow for 
the identification of ESHA based on updated field work, new knowledge, and other changing 
circumstances. As with many other jurisdictions, new sensitive species and habitats have been identified 
in San Luis Obispo County since certification of the LCP, including the Morro shoulderband snail in 
Los Osos and the California red-legged frog.  
 
The County’s proposed ESHA definition amendment allows for the identification of ESHA consistent 
with the broad definition of ESHA in the LUP and the Coastal Act. In addition, the proposed definition 
identifies examples of ESHA, including but not limited to wetlands, riparian areas, and terrestrial 
habitats. It also includes categorical examples of ESHA including: 
 

� Areas containing features or natural resources when identified by the county or County-
approved expert as having equivalent characteristics and natural function as mapped other 
environmentally sensitive habitat areas; 
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� Areas previously known to the County from environmental experts, documents or recognized 
studies as containing ESHA resources 

� Other areas commonly known as habitat for species determined to be threatened, endangered, or 
otherwise needing protection. 

 
These general categories are presumptively ESHA under the new definition and would allow sufficient 
flexibility for identifying ESHA on the ground based on expert biological review. This is consistent with 
recent Commission adoption of ESHA definitions in the Malibu LCP and the UCSC LRDP that 
generally presume the existence of ESHA in the following categories unless there is compelling 
evidence to the contrary: 
 

� Any habitat area that is rare or especially valuable from a local, regional, or statewide basis. 
� Habitat Areas that contribute to the viability of plant or animal species designated or candidates 

for listing as rare, threatened, or endangered under State or Federal law. 
� Habitat Areas that contribute to the viability of species designated as Fully Protected or Species 

of Special Concern under State law or regulations. 
� Habitat Areas that contribute to the viability of plant species for which there is  compelling 

evidence of rarity, for example, those designated 1b (Rare or endangered in California and 
elsewhere) or 2 (rare,  threatened or endangered in California but more common elsewhere) by 
the California Native Plant Society. 

� Areas that are designated as an Area of Special Biological Significance or a Marine Protected 
Area 

 
In short, the proposed ESHA definition is broad, but also provides some guidance as to the categories of 
biological resources that may be considered ESHA. The Commission finds that the proposed addition of 
“unmapped ESHA” to the LCP ESHA definition would strengthen the protection of ESHA in San Luis 
Obispo County.1 However, minor modifications to the CZLUO are needed to assure internal consistency 
with the County’s proposal to protect all ESHAs, whether mapped or unmapped (see Modifications 1, 2, 
and 3). With such minor changes, the Commission finds that the proposed amendment to the LCP ESHA 
definition is in conformity with and adequate to carry out the LUP. 

                                                 
1
 The LCP currently designates mapped ESHAs as Sensitive Coastal Resource Areas (SCRAs) for purposes of applying heightened 

procedural protections, including the extension of the Commission’s appeal jurisdiction over development proposed within an ESHA. 
However, the County proposes to amend CZLUO section 23.01.043c(3)(i)  to clearly state that development in “unmapped ESHA” 
would not trigger the Commission’s appeal jurisdiction (see Exhibit 1). Although the LUP does not provide any basis for distinguishing 
mapped and unmapped ESHA for such purposes, the decision to not include unmapped ESHA in the appeal jurisdiction is not 
inconsistent with the LUP. 
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