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September 19, 2016 
 
 
Planning Commission  
San Luis Obispo County 
Department of Planning and Building 
976 Los Osos Street, Room 200 
San Luis Obispo, CA 93408-2040 
 
 

Re: Phillips 66 Rail Spur Extension Project – DENY 
 
 
Dear Honorable Commissioners, 
 

The following comments are submitted by the Environmental Defense Center (“EDC”) 
on behalf of Sierra Club, Stand, Center for Biological Diversity, San Luis Obispo Chapter of 
Surfrider Foundation and EDC, urging the San Luis Obispo County Planning Commission 
(“Commission”) to deny the application for the Phillips 66 Rail Spur Extension Project 
(“Project”).  This letter supplements our earlier comment letters and focuses on the fact that the 
Project cannot be approved because it violates the Coastal Act and San Luis Obispo County’s 
Local Coastal Program (“LCP”). In addition, the Project must be denied because of the numerous 
dangerous and environmentally harmful Class I impacts that cannot be mitigated. The proposed 
Statement of Overriding Considerations cannot be adopted because the alleged benefits are 
illusory and do not overcome the significant and unavoidable impacts to public health and safety, 
the environment, water quality, and agriculture. 

 
We therefore support the staff’s recommendation that you act on September 22nd to 

DENY the proposed Project. The proposal to import crude oil to the Phillips 66 refinery is 
contrary to longstanding County plans for the region. Nor is the Project necessary; as noted in 
the Final Environmental Impact Report (“FEIR”), the refinery can continue to handle crude oil 
from local and regional sources without the proposed Project. In fact, approving the Project may 
actually displace jobs and hurt the local economy. 

 
This letter will address the following issues that are presented in the staff’s September 22, 

2016 agenda packet: 
 
 As noted in the February 4, 2016, staff report and confirmed by the Coastal 

Commission staff, the Project will disturb environmentally sensitive habitat area 
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(“ESHA”) in violation of the LCP and Coastal Act. The presence of ESHA was well 
known at the time the Project application was filed as complete; 

 
 The Project cannot be approved because it violates additional policies and 

requirements of the County’s LCP; and 
 

 The Statement of Overriding Considerations is illusory, does not outweigh the 
Project’s many adverse impacts, and fails to comply with the California 
Environmental Quality Act (“CEQA”). 

 
Other counsel will address additional grounds supporting denial of the proposed Project. 
 

I. The Project Would Unlawfully Disturb More Than Twenty Acres of Protected 
ESHA. 
 
The September 22, 2016, staff report states that “the area of project disturbance where 

sensitive habitat is located and would be removed cannot be classified as Unmapped ESHA 
because per the Coastal Zone Land Use Ordinance (CZLUO), the determination of presence of 
Unmapped ESHA was not made at or before the time of acceptance of the project’s land use 
application.” (Staff report at 3.) This statement contradicts the findings set forth in the February 
4, 2016, staff report and ignores the fact that the County’s LCP, including the CZLUO, must be 
interpreted and enforced consistent with the Coastal Act.  

 
Under the Coastal Act, ESHA is broadly identified as “any area in which plant or animal 

life or their habitats are either rare or especially valuable because of their special nature or role in 
an ecosystem and which could be easily disturbed or degraded by human activities and 
developments.” Pub. Res. Code Section 30107.5. These areas are “protected against any 
significant disruption . . . and only uses dependent on those resources shall be allowed within 
those areas.”  Pub. Res. Code Section 30240(a); see also Sierra Club v. California Coastal Com., 
12 Cal. App. 4th 602, 611 (1993). Additionally, developments adjacent to ESHA are subject to 
heightened regulation. Pub. Res. Code Section 30240(b). 

 
ESHA must be protected where it exists; it cannot be recreated in another location to 

allow development. Instead, the Coastal Act’s “obvious goal” is to protect ESHA in situ, and the 
terms of the statute “do not provide that protection by treating those values as intangibles which 
can be moved from place to place to suit the needs of the development.” Bolsa Chica, 71 Cal. 
App. 4th at 507. 

 
Moreover, the Coastal Act does not allow for the restrictions to be ignored or altered 

based on the status of the ESHA. Threatened or deteriorating ESHA receives no less protection 
due to its degraded state. Id. at 507–08; Kirkorowicz v. California Coastal Com., 83 Cal. App. 
4th 980, 994–95 (2000).  

 
 The County staff report dated February 4, 2016, Exhibit C (“Findings for Denial”), 
confirmed that “the project site meets the definition of Unmapped ESHA in the County’s LCP 
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(CZLUO Section 23.11). The area contains sensitive plant and animal species needing 
protection, including Rank 1B status plants, sensitive communities recognized by the CDFW, 
burrowing owls, and coast horn lizard. In addition, the Rail Spur Project area meets the definition 
of ESHA as defined in the guidelines set forth by the California Coastal Commission for 
defining ESHA (CCC 2013). As discussed further below in impact BIO.5, the Rail Spur Project 
would permanently impact a total of about 20 acres of ESHA.” (Findings, Exhibit C, page 1; see 
further discussion at pp. 1-3.) 

 
In our letter to the Commission dated May 15, 2016, we provided extensive legal and 

evidentiary background demonstrating that the Project would disturb protected ESHA. We noted 
that the Coastal Commission’s certification of the County’s LCP Amendment in 2008 was 
predicated on the fact that the amended LCP included “unmapped ESHA” in the CZLUO 
23.11.030 definition of ESHA. Specifically, the CZLUO was amended to require that the 
existence of Unmapped ESHA must be determined by the County at or before the time of 
application acceptance, and must be based on the best available information.  

 
A. ESHA was Identified On-Site Before the Phillips’ Application was Accepted as 

Complete. 
 

 As explained by County planning staff and evidenced by County documents, ESHA was 
identified on-site before Phillips’ application was filed as complete. First, Phillips’ own 
consultant, Arcadis, prepared a Wildlife and Habitat Assessment report dated June 17, 2013, and 
submitted this report to the County prior to the application being accepted by the County on July 
12, 2013. The report states, “...the coast horned lizard (Phrynosoma coronatum) and American 
badger (Taxidea taxus), are more likely encountered on the Site and therefore are discussed in 
more detail below.”1  The report then describes the site as providing “foraging opportunities” for 
a number of additional special-status species, including northern harrier, red-tailed hawk, red-
shouldered hawk, Cooper’s hawk, great horned owl, barn owl, western screech owl, white-tailed 
kite, and loggerhead shrike.2  White-tailed kites are a Fully Protected Species under the 
California Fish and Game Code.  “The open space on the SMR property is considered an 
important foraging location for both sedentary and migratory raptor species in the area.”3 Raptors 
are protected under the CDFW Code (Section 3503.5) and the Migratory Bird Treaty Act.4   
 
 Arcadis’ report also lists “several sensitive wildlife species” which “have been reported 
from the Oceano and or neighboring quadrangles” and which have been “observed on the Site” 
by Arcadis’ County-approved biologists, including the Western burrowing owl, Loggerhead 
shrike, Northern harrier, Ferruginous hawk and Cooper’s hawk.5  The Arcadis report also notes 
the presence of Bell’s Sage Sparrow, a California Species of Concern.6 The Arcadis report 
assumes the presence of coast horned lizard and legless lizard, which are special-status species.7   

                                                            
1 Arcadis, Wildlife and Habitat Assessment (June 17, 2013), p. 6. 
2 Id. 
3 Id. 
4 Id. 
5 Id. 
6 Id. at pp. 8 - 9. 
7 Id. at p. 6. 
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 In addition, Arcadis submitted a second report, containing a Botanical Assessment, dated 
June 13, 2013, before the application was accepted as complete.  This report supported 
designation of the site as an Unmapped ESHA based on the observed presence of the 
Blochman’s leafy daisy (CNMPS List 1B.2) “within the Proposed Disturbance Area”8 onsite. 
The Botanical Assessment refers to this species as a “sensitive plant species.”9  
 
 Accordingly, the applicants’ own reports, which were prepared and submitted to the 
County before the application was accepted as complete, demonstrated the presence of 
Unmapped ESHA on the Project site as defined in CZLUO Sections 23.11.030 (see Definition of 
Environmentally Sensitive Habitat Area (Unmapped ESHA)). 

 
 Finally, the County’s own Initial Study, which was prepared before the application was 
filed as complete, identified many sensitive habitats that qualified as ESHA.10 According to the 
Initial Study, the Project would result in potentially significant impacts to Biological Resources 
due to the fact that the Project would result in a loss of unique or special status species or their 
habitats; reduce the extent, diversity or quality of native or other important vegetation; interfere 
with the movement of resident or migratory fish or wildlife species, or factors, which could 
hinder the normal activities of wildlife; and conflict with any regional plans or policies to protect 
sensitive species, or regulations of the California Department of Fish & Wildlife or U.S. Fish & 
Wildlife Service.11  
 
 The Initial Study listed several sensitive plant and animal species and their habitats. 
Information was obtained from the Natural Diversity Database as well as surveys at the Project 
site.12 Included in this analysis was a list of sensitive species “observed within the proposed area 
of disturbance for the rail spur extension.”13 The Study concluded that: 
 

Due to the area’s special environmental qualities, areas west of the railroad have 
been designated as within the County’s SRA combining designation and are also 
considered ESHA due to the potential value of the Terrestrial Habitat (TH) at that 
location. Additional areas within the project site that contain habitat and/or 
qualities consistent with those found in an SRA, TH, or ESHA designation would 
also be considered Environmentally Sensitive Habitat Area. Special requirements 
will apply to these areas relating to the protection of sensitive biological 
resources, which are intended to preserve and protect rare and endangered plants 
and wildlife and the habitat in which they reside.14 

 
 The Initial Study further found that the Project would: 

 

                                                            
8 Arcadis, Botanical Assessment (June 13, 2013), at p. 9. 
9 Id. at p. 1. 
10 Initial Study Summary – Environmental Checklist, July 8, 2013. 
11 Initial Study at pp. 1, 9. 
12 Id. at p. 10. 
13 Id. 
14 Id. at p. 11. 



September 19, 2016 
EDC Letter to SLO County Planning Commission re Phillips 66 Rail Spur Project 
Page 5 of 7 
 

result in the removal of a large amount of on-site vegetation, including areas that 
may qualify as ESHA. Appropriate habitat characteristics for certain sensitive 
wildlife and plant species exist at the project site and are likely to support 
candidate or listed special status species. Construction and development activities 
associated with the rail extension have the potential to disrupt these sensitive 
species and/or damage or destroy suitable habitat areas… 
[ ] 
The project site is known to support several state- and federally-listed special 
status species. It also includes areas that constitute protected SRAs and/or ESHA 
that would be disturbed during construction and operation of the project.15  
 

 Therefore, it is uncontroverted that ESHA was identified on-site before the Phillips 
application was accepted as complete. 
 

B. The Best Available Information at the Time the Application was Accepted as 
Complete Confirmed that ESHA was Available On-Site. 

 
 In addition to the Initial Study and the Arcadis reports for the Project, which were all 
prepared prior to application acceptance, the “best available information” confirmed the 
existence of ESHA at the Project site. As noted in our prior comment letters, this information 
included the Manual of California Vegetation, the California Native Plant Society’s Inventory of 
Rare and Endangered Plants, the California Department, the Nature Conservancy’s report on the 
“Origin, maintenance, and land use of aeolian sand dunes of the Santa Maria Basin, California.” 

 
Therefore, prior to the acceptance of the application as complete, the County identified 

not only the presence of ESHA, but also the potential for adverse impacts to such sensitive 
habitat areas. Combined with the information presented by the applicant and the other 
information available at the time of the application, the Initial Study clearly identified the 
presence of ESHA at the Project site. The Coastal Act protects such areas from disturbance. 

 
II. The Project Cannot be Approved Because it Violates Additional Policies and 

Requirements of the County’s LCP. 
 
 The proposed Findings do not address consistency with the County’s LCP. Exhibit A, 
Findings for Approval, provides Findings in support of approval of a Conditional Use Permit but 
not a Coastal Development Permit (“CDP”). A CDP cannot be approved unless the proposed 
project is consistent with the local agency’s certified LCP.  Cal. Pub. Res. Code §§ 30600.5(c); 
30604(b). 
 
 As noted in the County’s February 4, 2016, staff report, the Project is inconsistent with 
several goals and policies of the County’s LCP, including the Local Coastal Program Policy 
Document, Coastal Zone Framework for Planning, Coastal Zone Land Use Ordinance, and South 
County Area Plan. (See Staff Report to the Planning Commission at page 5 and Exhibit A; see 
also EDC letter dated February 2, 2016.) Additionally, the Project is inconsistent with the 

                                                            
15 Id.  
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County’s air quality programs and regulations, in contravention to Coastal Plan Chapter 13, 
Policy 1. (Id., Exhibit A at 7 – 8; this Policy provides that “[t]he County will provide adequate 
administration and enforcement of air quality programs and regulations to be consistent with the 
County’s Air Pollution Control District and the State Air Resources Control Board.) 
 
 In sum, the Project cannot be approved because it is inconsistent with the County’s LCP. 
 
III. The Proposed Statement of Overriding Considerations Does Not Outweigh the 

Devastating Impacts of the Project and Includes Illusory Items that Violate CEQA. 
 
 Additionally, the Project cannot be approved because it would result in numerous impacts 
to the community that cannot be avoided, and that are not outweighed by any benefits to the 
County. As noted in the Final EIR and September 22, 2016, staff report, the Project would result 
in significant and unavoidable impacts relating to Agricultural Resources, Air Quality and 
Greenhouse Gases, Biological Resources, Cultural Resources, Hazards and Hazardous Materials, 
Public Services and Utilities, and Water Resources.  (Staff report, Exhibit C at page 10.) To 
offset such impacts, the proposed Statement of Overriding Considerations is based solely on 
alleged economic benefits related to construction, operations, including maintenance of ongoing 
operations. This Statement lacks supporting evidence and overstates any potential benefits of the 
Project. 
 

A. There is No Evidence that the Project will Provide Additional Economic Benefits 
to the Local and Regional Economy. 

 
 The County’s findings must be supported by substantial evidence.  CEQA Guidelines § 
15091(b). In this case, there is no evidence to support the proposed findings. First, there is no 
evidence demonstrating a benefit to the County from the capital investment necessary to 
construct the Rail Spur. The alleged capital investment is not tied at all to the local and regional 
economy.  
 
 Second, the construction jobs will be temporary and will thus not offset the long-term, 
permanent impacts of the Project.  
 
 Third, the number of permanent jobs (eight to twelve) is miniscule in comparison to the 
workforce in the County.  
 
 Fourth, there is no evidence of any additional tax revenue, especially since the Project is 
simply intended to allow the refinery access to another source of crude and may in fact displace 
local crude.16  (Final EIR at 2-36: “depending upon the volume of crude oil received by rail, 

                                                            
16 Although the proposed Findings do not include any specific predictions for tax revenue, 
Phillips predicts an increase in property tax assessment of $400,000 – 600,000, but does not 
provide any evidence to support this estimate. (See Phillips letter to the County dated August 15, 
2016.) In any event, this amount represents approximately 1% of the County’s total expected tax 
revenue of $43,000,000 for 2015-2016. This insignificant contribution to the County’s property 
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some of the oil delivered via pipeline or via truck to the Santa Maria Pump Station could be 
displaced. Any displaced crude oil would likely be sold to other refineries in the Los Angeles or 
Bay areas.”)  Although production from offshore Santa Barbara County has been declining, the 
Final EIR notes that “[t]here are a number of onshore oil development projects in northern Santa 
Barbara County that are being proposed that if approved could replace some of this lost 
production.” (Id., see also Final EIR at 5-3: under the No Project Alternative, “new local sources 
of crude oil could be developed in the future that would offset any decline.”)  As Phillips’ own 
representative testified at an earlier hearing, the purpose of the Project is to expand the “options” 
available to the company.  
 

B. There is No Evidence that the Project will Enhance the Economic Viability of the 
Refinery. 

 
 Similarly, there is no evidence that the Project will “enhance the economic viability of 
the refinery.”  Most importantly, there is no evidence that the refinery will close if the Project is 
denied. On the contrary, the Final EIR states that without the Project, crude oil deliveries would 
continue, and that even if current supplies decline, “new local sources of crude oil could be 
developed in the future” to offset such decline. (Final EIR at 5-3; see also Final EIR at 5-39: 
“With the No Project Alternative…the SMR would continue to receive crude oil from the 
existing pipeline network and via truck from the SMPS.”)  

 
 In sum, the small number of jobs, speculative revenue and lack of evidence that existing 
operations would be negatively impacted demonstrates the lack of benefits to outweigh the Class 
I significant impacts to air quality, public health and safety, cultural resources, biological 
resources, agriculture and water resources.  

 
Conclusion 
 

Thank you for your consideration of these comments. 
 
 Sincerely, 

       
 Linda Krop,     
 Chief Counsel    
      
cc: Sierra Club 
 Stand 
 Center for Biological Diversity 
 San Luis Obispo Chapter of Surfrider Foundation 
 California Coastal Commission 

                                                                                                                                                                                                

tax revenue does not outweigh the substantial threats to public health, safety and welfare. Phillips 
also references unknown indirect tax increases (e.g., sales taxes) without any empirical evidence.  
 


