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Our File No: 
04844-0001 

jbiggs@bwslaw.com 
 

March 8, 2006 

Mr. Steve Brown, Esq. 
Senior Deputy District Attorney 
San Luis Obispo County District Attorney's Office 
County Government Center 
1035 Palm Street, 4th Floor 
San Luis Obispo, CA 93408 
 

Re: Los Osos Community Services District Investigation 

Dear Mr. Brown: 

Thank you for your letter dated March 2, 2006 in which you decline to investigate 
allegations of falsification of public records by certain employees of the Los Osos 
Community Services District (the “District”).  We understand that you contend that 
although falsification of public records by a public employee is a felony under California 
law, prosecution of Mr. Buel and/or Ms. Vega is barred by the statute of limitations set 
forth in Penal Code Section 801.  You also appear to contend that because other public 
officials were aware that work was being done for the District by Montgomery, Watson 
Harza, Inc. (“MWH”) without approval of a final contract, those public officials were on 
notice of subsequent falsification of the contract and execution by an unauthorized 
public employee. 

I must admit that I am somewhat perplexed by your response to our inquiry.  
While Section 801 would impose a three year limit from commission of a criminal act, 
Section 801 clearly does not apply to the circumstances presented to your office for 
review.  Those actions are subject to the provisions of Section 803 which provide as 
follows: 

“(c) A limitation of time prescribed in this chapter does not commence to 
run until the discovery of an offense described in this subdivision.  This 
subdivision applies to an offense punishable by imprisonment in the state 
prison, a material element of which is fraud or breach of a fiduciary 
obligation the commission of the crimes of theft or embezzlement upon an 
elder or dependent adult, or the basis of which is misconduct in office by a 
public officer, employee, or appointee, including, but not limited to , the 
following offenses: 
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1) Grand theft of any type, forgery, falsification of public 
records, or acceptance of a bribe by a public official or a 
public employee.” 

Clearly this statute of limitation applies to violation of Penal Code Section 424 
and Government Code Section 6200, both of which prohibit falsification of public 
records such as the backdated contract involved in the matter referred to you.  As such, 
the statute of limitations does not commence to run until the violation of law was 
discovered . 

Your position seems to be that because the Board of Directors, legal counsel and 
other concerned parties knew that MWH had commenced work prior to approval of its 
contract with the Board, the “victim” had knowledge of the crime and did nothing to 
address it within the statutory period.   

To evaluate your position, it must first be determined who the victim is in this 
case.   The case you cite to support barring any action at the current time, People v. 
Lopez (1997) 52 Cal. App. 4th 233, is instructive in this regard.  As noted there,  

“We hold therefore that in cases involving fiscal crimes against 
government, a victim for purposes of the discovery provisions of Penal 
Code section 803, subdivision (c), is a public employee occupying a 
supervisorial position who has the responsibility to oversee the  fiscal 
affairs of the governmental entity and thus has a legal duty to report a 
suspected crime to law enforcement authorities. n6  
  
n6 In the unlikely event that there is no such supervisor or in cases in the 
which the supervisor either is the accused or aided and abetted the 
accused or conspired with him, the statute starts to run upon discovery 
by law enforcement authorities.” (Id at 247-248) 

 The problem in this case is that the “unlikely event” contemplated in the Lopez 
case has occurred.  Mr. Buel was the highest level supervisory public employee 
charged with a legal duty to report a suspected crime to law enforcement authorities.  
He was, however, also the apparent perpetrator of the crime.  It appears that you 
believe that the members  Board of Directors in place at the time of this illegal activity 
were somehow supervisory public employees.  Assuming that that were true, If Board 
members knew about the illegal activity, their vote approving the final contract affirmed 
and condoned it and all subsequent actions approving warrants and amendments to the 
contract simply continued the fraud on the public.  They essentially participated in the 
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criminal activity.  Conversely, If they did not know that the contract would be falsified in 
order to pay the contractor for work performed without an approved contract and simply 
believed that the contract would take effect on the date it was executed by the parties, 
then they were not on notice of suspicious criminal activity and would have no duty to 
report anything.   

 The standard for determining whether law enforcement or the victim had notice 
as required to start the running of the statute of limitations is stated succinctly in People 
v. Lopez, supra, as follows: 

“On that question, "[t]he crucial determination is whether law enforcement 
authorities or the victim had actual notice of circumstances sufficient to 
make them suspicious of [criminal activity] thereby leading them to make 
inquiries which might have revealed the [criminal activity]." ( People v. 
Zamora, supra, 18 Cal. 3d at p. 571, italics omitted.) The victim has the 
requisite actual notice when he has knowledge of facts sufficient to make 
a reasonably prudent person suspicious of criminal activity. ( Id. at 
p. 562.)“ (Id at 248) 

The fact that work was underway prior to final approval of the contract would not in itself 
give rise to a suspicion that a contract had been or would be illegally falsified and 
backdated if and when it was approved.  A reasonably prudent person would have 
assumed that the contract, when approved, would be a legal and binding document 
signed at an appropriate time by authorized individuals that in some way provided 
compensation for all work to be performed to the satisfaction of the parties.   

 In fact, as demonstrated in extensive detail in various email communications 
between Mr. Buel and Directors Schicker and Tacker beginning in late 2004, Mr. Buel 
refused to provide copies of the relevant documents to either newly elected member of 
the Board of Directors despite repeated requests.  This correspondence and the 
resistance of Mr. Buel to disclosure of the falsified contract did in fact put the newly 
elected members of the Board on notice in late 2004 that something was wrong, 
potentially criminally wrong, which is why through persistence and over the objections of 
Mr. Buel and other Board members the falsified contract was uncovered. Copies of that 
correspondence will be available upon request should your office choose to reconsider 
its position on this matter.  

 Finally, again citing from the case on which you predicate your determination not 
to pursue prosecution of this matter, the Lopez court expressly limited the scope of who 
might be considered a victim  
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The court began by noting that "[n]o California reported decisions have 
specifically addressed whose discovery triggers the operation of the 
statute or the scope of the term 'victim.' " ( People v. Kronemyer, supra, 
189 Cal. App. 3d at p. 331.) Defendant in that case contended that "the 
statute should begin to run on discovery by anyone who, because of some 
special interest in the victim or the subject matter, is reasonably likely to 
discover and report the offense. He contends that only when no such 
other person discovers the crime should the statute be deferred until 
discovery by law enforcement." ( Id. at p. 332.) The court rejected the 
argument. "We do not believe fairness and common sense require a class 
of 'discoverers' to include all members of the general public, neighbors, 
residuary beneficiaries or nieces-in-law of victims who fail to investigate or 
advise law enforcement officials of mere suspicions of wrongdoing." ( Id. 
at p. 333.) Instead, the court concluded the benefits of a discovery 
statute "should extend no further than those persons who are direct 
victims, persons having a legal duty to report and investigate crime, 
and those persons who are clothed with a status imposed by law as 
guardian,  conservator or equivalent, in the absence of express statutory 
direction." n5 ( Id. at pp. 334-335.) ( Id at 248.) 

Thus the fact that someone generally interested in the matter might have known about 
the falsification of public records but did not report it is not sufficient to start the running 
of the statute of limitations in this case. 

 So, it appears that there are two errors underlying your decision not to prosecute 
this matter.  First, the statute of limitations set forth at Penal Code 803 applies rather 
than the one set forth at Penal Code Section 801.  Section 803 provides that the statute 
of limitations only begins to run upon discovery of the crime.  The crime alleged here 
was not discovered by any victim prior to November of 2004, assuming that the public 
and the newly elected members of the CSD Board might be considered “victims” under 
the law.  Further, because there was no public employee in a supervisorial position 
obligated to report the matter who was not involved in the alleged criminal activity, under 
the provisions of Section 803, the statute only began to run once your office was 
informed of the matter in December of 2005. 

To summarize: 

1. Nothing that occurred in the public forum, and specifically work 
performed by the contractor prior to approval of the contract, was 
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sufficient to alert anyone to the possibility that a public record had 
been falsified. 

2. There was no supervisory employee charged with a duty to oversee 
the finances of the District who had an obligation to report the crime 
who was not himself or herself involved in it.  

3. The only possible victim, i.e., any non-involved supervisory public 
employee or the public, had no actual knowledge of the crime until 
after the November 2004 election when new members of the Board 
who had not participated in the falsification of the contract were 
elected and, after extensive demands, were finally given access to 
a copy of the falsified contract. 

4. The statute of limitations in this case began to run at the earliest in 
November of 2004, and at the latest upon notice to your office. 

 Rather than declining to investigate this situation as it relates to former General 
Manager Bruce Buel and District Clerk Karen Vega, your office should be investigating 
the involvement in these illegal activities by the public officials then in charge of the Los 
Osos Community Services District.  Given the statement you have sent us, however, it 
seems very unlikely that your office will in fact reconsider this matter.  As a result, we will 
be forwarding all of these materials to the Attorney General for consideration of future 
action. 

Very truly yours, 

BURKE, WILLIAMS & SORENSEN, LLP 

Julie Hayward Biggs 
 
cc: Bill Lockyer, Attorney General 
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Our File No: 
04844-0001 

jbiggs@bwslaw.com 

March 8, 2006 

Hon. Bill Lockyer, Attorney General 
State of California 
Public Inquiry Unit 
Post Office Box 944255 
Sacramento, California  94244-2550 
 

Re: Los Osos Community Services District Investigation 

Dear Mr. Lockyer: 

Enclosed is correspondence from our office to the District Attorney’s office in San 
Luis Obispo regarding the decision by the District Attorney not to prosecute the 
falsification of a public record by the former General Manager of the Los Osos 
Community Services District.  We believe this is a matter of significant importance to the 
community and would appreciate your review and consideration of bringing legal action.  

The materials submitted are relatively self-evident.  The issue involves a contract 
purportedly entered into in 1999 by the District and Montgomery Watson Harza for 
services related to construction of a wastewater sewer facility.  The contract was not 
signed by the President of the Board of Directors as authorized by the Board.  Instead it 
was signed by the then General Manager, Bruce Buel, and it was dated September 1, 
1999.  Mr. Buel did not start working for the District until December of 1999.  The 
contract was also attested to by the District Clerk, Ms. Karen Vega who was also a new 
employee at the time. 

Mr. Buel has stated in public comments to the press that he was directed to 
backdate the contract by the Board and that he also directed Ms. Vega to backdate the 
contract.  As we have noted in the correspondence, a contractor may not constitutionally 
be paid retroactively for work done for a public entity.   

In any event, we would very much appreciate your investigation of this matter. 
Please do not hesitate to contact me if there is any way that I may be of assistance. 

      Very truly yours, 

BURKE, WILLIAMS & SORENSEN, LLP 

Julie Hayward Biggs 

Enclosures 

Page Number 000217



Page Number 000218



Page Number 000219



Page Number 000220



Page Number 000221



Page Number 000222



Page Number 000223



Page Number 000224



Page Number 000225



Page Number 000226



Page Number 000227



Page Number 000228



Page Number 000229



Page Number 000230



Page Number 000231



Page Number 000232



Page Number 000233



Page Number 000234



Page Number 000235



Page Number 000236



Page Number 000237



Page Number 000238



Page Number 000239



Page Number 000240



Page Number 000241



Page Number 000242



Page Number 000243



Page Number 000244



Page Number 000245



Page Number 000246



Page Number 000247



Page Number 000248



Page Number 000249



Page Number 000250



Page Number 000251



Page Number 000252



Page Number 000253



 

To print this article open the file menu and choose Print. << Back

Attorney general faults Cape Coral utilities project 
Bidding may have violated state law, opinion finds 
 
By Don Ruane 
druane@news-press.com  
Originally posted on February 28, 2007 
 
The City of Cape Coral may have violated a state 
law when it negotiated two contracts for major 
utilities projects, Florida's attorney general concluded 
in an opinion released on Tuesday. 
 
The attorney general's report said the city was wrong 
to negotiate the price for complex utilities contracts in 
phases rather than all at once. 
 
The findings could have far-reaching implications 
that could affect how future utilities projects are bid, 
how lawsuits are resolved, how quickly the utilities 
expansion program continues and how much 
confidence citizens have in the city's government.  

"Any time the attorney general finds fault in the 
contractual process it doesn't argue well for what 
they're doing," said resident Bill Diele, who has a 
utilities-related lawsuit pending against the city.  

Mayor Eric Feichthaler said the council needs to take 
the attorney general's opinion seriously.  

"The big question is has the city done anything 
wrong. If the city has done anything incorrect, we 
need to correct it," Feichthaler said. 
 
Councilman Tim Day, who has called for a new way 
to bid utilities projects, wants to talk about the issues 
at next Monday's council meeting.  

"I don't know if anybody is going to step up to the 
plate," said Day. 
 
Feichthaler said the issue will be on Monday's 
agenda.  

He said he wonders whether the city could bid 
design work for a project separately and bid 
construction later. 
 
Construction costs depend on the design, 
Feichthaler said.  

First impact 

Residents who live in areas where projects to install 
water, sewer and irrigation lines are pending, known 

 
Cape Coral Councilman Day  

CAPE OFFICIAL REACTS 
Statement from City Manager Terry Stewart on 
Attorney General’s Opinion on Construction Manager 
at Risk 
 
“The State Attorney General’s Office has rendered an 
opinion on the Construction Manager at Risk program 
delivery method and opined that state statutes did not 
“contemplate” this type of contractual arrangement. 
 
This opinion does not state that the construction 
manager at risk method is prohibited by state statutes. 
Nor does it render our existing contracts null and void. 
More specifically, the Attorney General writes that 
negotiating “each phase of a multi-phase project” with 
a construction manager at risk does not comply with 
the intent of section 287.055(9)(c) Florida statutes. 
 
The construction manager at risk method has been in 
place within the City of Cape Coral since 1999. This 
method also is widely used by other Florida cities and 
counties, as well as the state of Florida. This Attorney 

Page 1 of 3The News-Press: Cape Coral Water & Sewer Assessments

2/28/2007http://www.news-press.com/apps/pbcs.dll/artikkel?Dato=20070228&Kategori=CAPEWA...
Page Number 000254



as Southwest 6 and 7, are likely to be the first to feel 
the impact of any changes prompted by the attorney 
general's nonbinding report, Feichthaler said. 
 
Work on the next project in line, called Southwest 5, 
may be too far along, he said.  

The council approved the design phase of Southwest 
6-7 on Feb. 19. Before it could make any changes, 
the council would have to calculate the costs of 
killing a contract with a firm called MWH Americas to 
manage the construction phase, the mayor said. 
 
Work is under way in Southwest 4, where residents 
are paying $17,992 for a typical two-lot building site 
to receive the utilities lines.  

Audits critical 

Three audits have criticized how the city is managing 
the program.  

One of those is the 2006 state audit that led to the 
request for an attorney general's opinion. 
 
A separate audit by Kessler & Associates has led to 
a U.S. Department of Justice investigation into 
possible bid rigging in three prior projects. 
 
The third audit, by auditor R.L. Townsend in 2005, 
said the city was paying too much to run the 
expansion program. City officials rejected most of his 
findings.  

Attorney General Bill McCollum's opinion on 
Tuesday addressed an issue raised in the state audit 
concerning utilities operations between Oct. 1, 2000, and March 31, 2005. 
 
Projects in areas known as Southwest 1, 2, 3 and along Pine Island Road were under construction at the time. 

"Accordingly, it is my opinion that separately negotiating each phase of a multiphase project that has been 
awarded to a construction manager at risk or program manager at risk does not comply with the plain language 
or intent of section 287.055(9)(c), Florida Statutes," McCollum concluded in his five-page opinion. 
 
City Manager Stewart released a 220-word statement that largely ignored the main issue of how contracts are 
negotiated. 
 
He defended the city's method of managing projects and devoted just one sentence to the issue of negotiating 
prices in phases.  

"This opinion does not state that the construction manager at risk method is prohibited by state statutes. Nor 
does it render our existing contracts null and void," Stewart wrote. 
 
The state audit said negotiating each project phase separately limits the city's ability to determine total 
estimated cost.  

The city's response was that it could better ensure a competitive and fair price for each phase. Contractors also 
were more likely to ask for more money since it's hard to predict labor and material costs five years in advance, 
officials said.  

State impact possible 

Stewart said the overall impact of Tuesday's report is unclear and the city's staff is standing by to help the 

General’s opinion may have significant repercussions 
for communities and agencies beyond the City of 
Cape Coral. Because of this widespread impact, one 
option may be to pursue legislation that will clarify the 
intent of these statutes. 
 
It is too early to establish what course of action that 
Cape Coral should follow since the overall impact of 
this opinion is yet unclear. However, staff stands 
ready to provide our City Council with all information 
necessary on existing construction manager at risk 
projects to help them determine the direction they 
wish to proceed.” 
 
WHAT'S NEXT? 
 
• What: Report by City Manager Terry Stewart and 
City Attorney Dolores Menendez on the impact of the 
state attorney general's opinion 
• When: Monday at 5:30 p.m. 
• Where: Council chamber, City Hall, 1015 Cultural 
Park Blvd. 
• Online: news-press.com updates 
• Television: Cape TV Channel 14 on Comcast 

ALSO FROM NEWS-PRESS.COM 
Help us investigate: Cape utilities project 
Transcript: Attorney general's opinion of Cape 

sewer bidding process 

DELIVERING YOUR WORLD 
• Subscribe to The News-Press 
• Place a classified ad 
• Printer friendly version 
• Email this article 
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council determine how to proceed. 
 
The impact could stretch beyond Cape Coral, so one option might be to ask the Legislature to clarify the intent 
of the statutes. 
 
Day said the attorney general appears to have researched the intent of the statute.  

"He's clear. It's very short, and he's clear," Day said of the opinion. 
 
Going to the Legislature could take another year, Day said.  

The lawsuits 

The city is involved in at least four lawsuits related to the utilities projects, and the attorney general's opinion 
could have an impact on them.  

"People have a shot at starting a class-action suit against the city. Some doors have been blown off here," said 
John Sullivan, one of those who sued. He founded the Cape Coral Minutemen, a group of residents devoted to 
lowering the costs of the utilities projects. 
 
McCollum's opinion just raises more questions, Sullivan said. 
 
"Are these contracts illegal? If they are, what recourse do citizens have? Are our public officials responsible for 
this?  

"This is just going to shore up those lawsuits," Sullivan said.  

 

<< Back
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One city, one firm, fat profits 
By Jeff Cull  
jcull@news-press.com  
Originally posted on December 31, 2006 
 
Imagine $100 million — or maybe a little more. 
 
For that amount of money you can build a new three-
mile causeway to connect Sanibel and Captiva 
islands to the mainland. 
 
Or you can lay plastic water and sewer pipe for 
about 2 percent of the city of Cape Coral. 
 
Those lines are being laid in a part of the Cape 
known as Southwest 4 and will cost each of nearly 
4,000 residents of the area $25,000 to $40,000. 
 
And Southwest 4 is only one piece of an overall 
utilities expansion plan to cost $1 billion or more by 
the time it’s finished. 
 
The program began in 1999 and has brought utilities to nearly 8,000 homesites in the southwest part of Cape 
Coral. Others who don’t have utilities will get them in phases over the next 12 years. 
 
But citizens’ outrage has never been as high as in the current area where property owners are paying about 
$22,000 plus additional fees for a two-lot homesite.  
Assessment in areas done earlier were between $11,000 and $15,000. 
 
Leslie McGarry was “speechless” when she imagined the cost of the new causeway compared to the price of 
the water and sewer lines being installed in her neighborhood. 
 
“I don’t know what to say,” said the 1982 Cape Coral High School graduate who will pay about $25,000 for the 
new utilities. “It makes no sense. There’s something wrong somewhere.” 
 
Cape Councilman Tim Day belly-laughed at the comparison. 
“I rest my case,” said Day, one of two council members opposed to the utility expansion program as it exists. 
The other is Councilman Mickey Rosado. 
 
“It’s like living in the twilight zone. It’s outrageous.” 
 

ALSO FROM NEWS-PRESS.COM 
Special section: Complete coverage the Cape 

utilities expansion, including documents, forums and 
more 

Up next, Southwest 5 homeowners brace for costs 
Cape has done things its way, its way only 
Photo Gallery: Cape Utilities 
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• Email this article 

Page 1 of 7The News-Press: Cape Coral Water & Sewer Assessments

1/2/2007http://www.news-press.com/apps/pbcs.dll/article?AID=/20061231/CAPEWATER/61230042/1075&template=printart
Page Number 000257



Cape officials are steadfast that the program is necessary and that they’re doing all they can to save residents 
money. 
 
“It’s all about water independence,” said City Manager Terry Stewart. “It’s not one thing. It’s an accumulation of 
things that affect the availability of water resources. Our system is strained.” 
 
Cost-laden  
 
The Southwest 4 utility extension is just one of nearly 30 utility construction projects under way in the city. 
Others include a new water treatment plant, renovations to two existing sewer plants and a variety of related 
projects.  
 
Research by The News-Press has found the following hidden within the contracts for the utility lines and the 
water plant: 
 
• Layers of management fees. 
• Huge contractor profits. 
• No incentives to lower costs. 
• Contract clauses that make it difficult for outsiders — or even city auditors — to get an accurate view of how 
the money is spent.  

In September, for example, Colorado-based Montgomery Watson Harza — the city’s sole contractor — billed 
more than $16 million for work on about 30 city utility contracts. Among those bills was one for $438,000 in 
program management fees. 
 
That was for roughly 17 MWH employees — some paid more than $200 an hour — to oversee the entire 
building program. 
 
The bill was for management, scheduling, permitting, document control, health and safety and accounting. It 
also included time for secretaries and customer service representatives. 
 
If the city had used that same money to hire people to do the work, it could have added 20 workers to the city 
payroll and paid each of them what City Manager Terry Stewart makes — $157,560 a year plus benefits. 
 
The News-Press research indicates when the amount the contractor said it paid its employees plus their 
benefits is deducted from its bill, MWH is left with a profit of 55 percent. 
 
While MWH is authorized to get a 4.5 percent construction fee on the Southwest 4 project, The News-Press 
found the firm also earns a $3.5 million program management fee, a $3.2 million construction management fee 
and a $3.7 million design fee. 
 
Estimated profits on those fees add up to more than $8 million or about 8.5 percent. 
MWH spokesman Paul Lonnegren said those fees are really “budget estimates.” 
 
“The city will only be charged for the actual costs incurred in each of those categories. If costs are less than 
estimated, all of the savings revert to the city,” Lonnegren said. 
 
In comparison, MWH charged Collier County a 5 percent fee to build a nearly $39 million water treatment plant 
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in 2005. That contract didn’t include additional money for program management or design. Construction 
management labor was reimbursed at MWH’s actual labor cost. 
 
Lonnegren said the Collier contract is not comparable to the Cape deal because MWH was retained only to 
build the facility, not do design or management. 
On the Sanibel Causeway, the contractor’s billing rates for management services are about 69 percent lower 
than what MWH charges to Cape Coral. 
 
So why doesn’t the Cape get cheaper fees?  
 
For one thing, in a move contrary to the way other Florida cities handle large public works projects, Cape 
staffers decided — and city council agreed — to hire one firm to manage, coordinate, permit, design, bid and 
build the utility projects. 
 
That put all the city’s utility expansion eggs in one basket with only a small city staff to monitor the work.  
 
“If I thought we could bring it in-house and do the project successfully we would,” said Cape Mayor Eric 
Feichthaler.  
 
City officials said they wanted someone to shoulder all the risk of price increases to avoid lawsuits similar to 
those that plagued utility projects completed in the 1990s.  
 
Then, the city tried to build a $209 million utility expansion by hiring an engineering firm to design the project 
and bid the work. 
 
Three of four contractors involved sued the city, claiming the engineers created drawings that resulted in huge 
cost overruns. 
 
The city, in turn, sued the engineers, Massachusetts-based Camp, Dresser & McKee Inc., and settled in 2000 
for $1.3 million. The city, however, paid nearly $16.2 million to settle the contractors’ claims and spent another 
$1.2 million on attorney’s fees. 
 
“The city lost that money because the assessments had already been delivered to the homeowners,” said City 
Manager Terry Stewart. 
 
That prompted the city to lay the risk on one company when it started additional utility expansions. 
 
In fact, the city hired the firm that stands to profit the most, MWH, to tell it what it should build and when. In 
2005, MWH charged the city more than $600,000 for that assessment. 
 
City officials said six firms, including MWH, were interviewed before the next phase of the contract was 
awarded. They said a contract and prices were negotiated after MWH was selected as the best contractor for 
the work. 
 
Other issues  
 
The News-Press researched thousands of public records, reviewed similar projects in other communities 
throughout Florida, asked readers for their thoughts, spoke with experts and found: 
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• MWH pays about 75 percent of its staff — some earning more than $200 an hour — less than what it told the 
city when it negotiated its billing rates, according to notes from a September city audit that are available at 
news-press.com. 
 
Neither the city staff nor council has raised an objection.  
 
The contractor charges the city based on labor rates it said it pays its employees, then marks it up by a factor 
of 2.65 or 3, depending on the work being done. 
 
City staff agreed to this billing formula.  
 
They have asked MWH for comparable rates from other firms, but MWH has provided only rates for 
engineering companies. No construction companies were surveyed. 
 
When individual labor rates were compared, nine out of 12 MWH employees were paid less than the company 
told the city, the audit notes said. 
 
However, when auditors used MWH “average” labor rates over the entire project, the rates complied, said city 
auditor Dona Newman. 
 
A clause allowing “average” rates was inserted into the contract at MWH’s request nearly one year after the 
original contract was signed. The original contract called for a comparison of individual labor rates. 
 
Newman told council that using “average” rates made it nearly impossible to audit or enforce.  
 
“It was never defined in the contract what the average labor rates were — by category or all the rates,” she 
said.  
 
• The city’s contract with MWH — agreed to in 2004 — allows it to pay its people up to 5 percent less than the 
negotiated rate in the contract without having to return any money.  
 
In addition, if MWH overbills the city by more than 1 percent of its total billings for the program, the company 
has to repay the city for the audit that found the discrepancy. 
 
However, MWH would have to overbill the city by as much as $7 million before the penalty clause kicks in. 
Billings on the program are likely to total at least $700 million. 
City officials have said they will review those contract terms, along with the “average” labor rate for audits. The 
contract can be changed by mutual agreement or the city can terminate it for any reason with 60 days notice to 
the contractor. 
 
“We’re working on something to clear up that language,” said Wayne Wolfarth, the city’s utility expansion 
manager.  
 
• MWH earns contractor fees of 4.5 to 7 percent of the cost, depending on the project, plus 3.5 to 4.2 percent to 
manage the city’s overall utility expansion program. That includes major plants, transmission lines and well 
fields. The firm gets additional fees for design and construction management. 
 
That makes the contractor’s average fees 8.5 to 11 percent or higher.  
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Independent auditor R.L. Townsend told the city last year that the average fee for 25 construction manager-at-
risk projects he surveyed was about 3 percent. 
 
• A new well and septic system in Cape Coral typically costs between $16,000 and $21,000, said Annette 
Carrasquillo, of Portofino Homes in Cape Coral.  
 
That’s nearly what new utilities cost on a typical two-lot site. With city utilities, most lots can handle larger 
homes because space is not reserved for the septic tank and drain field. 
 
But 54 percent of the homes in Southwest 4 — bounded roughly by Skyline and Chiquita boulevards and 
Veterans and Mohawk parkways — are already built.  
That means people who have already paid for a well and septic system will, in effect, have to pay double for 
utilities, said John Sullivan, a Southwest 4 resident and active critic of the city. 
 
“The sad part is they're asking people to throw that money away,” he said. “Now the assessment’s not $20,000, 
it’s $40,000. That’s the real cost.” 
 
• A federal audit of New Orleans found that city officials there awarded a contract to MWH that violates federal 
rules.  
 
The audit said the deal with MWH tied profits to costs, an arrangement that violates federal rules because it 
provides no incentive to keep costs low.  
 
MWH’s contract with the Cape ties profits to costs. 
 
MWH spokesman Lonnegren defended the New Orleans contract. 
 
He said city and state officials are satisfied that the process in the wake of Hurricane Katrina was competitive 
and “a determination was made that the contracting methodology was appropriate.” 
 
One contractor  
 
The city of Cape Coral and MWH entered into a contract in 2004 that gives the firm the leadership role in all 
areas of Cape construction work relating to utilities and plants until 2011. 
 
City officials said at least four new expansion areas will be built in that timeframe along with other projects such 
as the new water and wastewater plants. 
 
The Cape uses a project delivery method called “program manager-at-risk.” It’s used when one entity oversees 
a number of different projects at the same time, said Bruce D’Agostino, executive director of the Construction 
Management Association of America in McLean, Va. 
 
“It’s becoming common, especially in school construction,” D’Agostino said. 
MWH oversees all management, design, permitting, and construction for five underground utility projects and 
other facilities worth more than $500 million. That includes expanding the city’s wastewater treatment plants on 
Everest Parkway and the Southwest Cape. 
 
The city pays MWH a fee to manage the overall project of 4.2 percent but recently reduced that to 3.5 percent, 
Wolfarth said. 
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About 30 projects are in various stages of completion.  
 
City officials said that having one engineering/design firm puts all the risk for cost overruns on them. Plus, they 
said, the city doesn’t have the staff to do the work in-house. 
 
Fighting back  
 
The Cape utility project and the new Sanibel Causeway have one thing in common. Both have been 
controversial and both have spurred lawsuits.  
 
At this point, though, debate over the causeway and its $6 tolls has subsided. 
 
In the Cape — where nearly 4,000 landowners face bills of $25,000 or more to pay for the latest utility 
expansion project — a grass-roots protest is gaining momentum. 
 
Citizens have formed opposition groups, filed lawsuits and paraded before City Council weekly with lists of 
complaints. 
 
One group, the Cape Coral Minutemen, has a Web site and its members have been going door-to-door to tell 
residents who don’t have utilities yet when they’re likely to face assessments. More than 30,000 property 
owners will be affected in the future. 
 
“The actions of the City Council to continue to implement high-cost and over-priced water and sewer services 
— over the objections and reasoned input from the public — has created an urgent need to both inform and 
organize property owners,” said  
Larry Barton, a member of the Minutemen and a newly appointed citizen member of  
The News-Press editorial board. 
 
Other residents contend the city is paying too much for the project and say elected officials are listening to 
contractors instead of residents. 
 
“I think this City Council has terrorized citizens,” said Lee Mars, who lives in Southwest 4. “We’re afraid to 
speak at council meetings for fear of retribution.” 
 
And the city may be reacting to the outcry. 
 
MWH has recently found some savings by moving pipes closer to the street.  
 
The city, for its part, changed the way it assesses large properties and decided to pay for some improvements 
with other funds. The price to residents for the utility lines dropped from about $22,000 to about $18,000.  
 
However, it still costs about $6,000 to hook up to the system. 
 
City officials argue that a new well and septic system costs nearly what the utility assessment charges, that the 
project is necessary and that they’re doing all they can to keep costs down. 
 
“The council and the majority of our citizens want this,” said Mayor Eric Feichthaler.  
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Written by Rock News Wire Saturday, 09 May 2009 10:23

ROCK EXCLUSIVE: BOS Clears MWH, Paavo Ogren of Conflict of
Interest in Los Osos Sewer; Schicker Stands Firm
Former LOCSD President Lisa Schicker calls perfunctory dismissal of her complaint by the Board of Supervisors and County Counsel “troubling” and
“premature.”

Construction engineering giant MWH was green-lighted to lead the two short-lists of all-gravity and treatment contractors bidding for the Los Osos Wastewater
Project, and Public Works Director Paavo Ogren was given a clean bill of legal health by County Counsel Warren Jensen in Jensen’s May 5th preliminary report to
the Board of Supervisors on conflict of interest complaints lodged against MWH and Ogren.
    
Jensen’s unusual televised response was prompted by a detailed, sourced complaint from former LOCSD president Lisa Schicker regarding allegations and
potential conflicts that would disqualify MWH from the bidding process and bump Ogren from further managing of the project. Schicker’s complaint was filed
with the Board on April 7th, but the lack of a promised response from the Board and repeated calls to address the complaint by Schicker and others during public
comment apparently forced Supervisor Gibson to call for Counsel backup.
    
Even after Schicker presented additional written materials to support the complaint during public comment that afternoon, Chairman Gibson appeared to have
already prepared a response, and it was apparent he intended to go forward with it.
    
Gibson said, “Mr. Jensen is in the process of finalizing a written report, and feels he is close enough to the final version of that written report that he would feel
comfortable discussing the findings of that analysis publicly at this point. We think it’s appropriate.”
    
Jensen acknowledged receiving new material from Schicker that day and that he would include it in his written analysis for public release due in one to two weeks.

ROCK EXCLUSIVE: BOS Clears MWH, Paavo Ogren of Confl... http://rockofthecoast.com/news/newswire/819-rock-exclusive-b...

1 of 4 5/9/09 1:39 PM
Page Number 000267



However, after analyzing Schicker’s initial submission of materials, Jensen said, “The … main point that was raised was that there’s a belief that Montgomery
Watson Harza is disqualified from participating in the design-build process because of the work they did as a subconsultant to Carollo, apparently starting back in
about 2006, and we believe that that is not a disqualifying situation under that Public Contract Code 21033D1(b). Actually, that (code) only applies to a contractor
who is retained by the County to prepare project specific documents, and that’s not what Montgomery Watson Harza was doing back in 2006.”

Rushed Conclusions
    
Schicker was equally troubled by the premature, incomplete report given by the County, ignoring “the key concerns that were listed in the complaint,” she said.
“From Counsel’s report, it was apparent that he had not researched all of the referenced materials that were mentioned.”
    
Most troubling about the Counsel’s report for Schicker was that “he completely ignored the reporting of a felony committed by the public works director for
falsifying a public record, one that involved the same engineering firm – MWH – a firm the County was now considering for the wastewater project.”
    
Jensen also ignored reporting on Schicker’s other concerns about Ogren and MWH. Ogren hired MWH in the fall of 2006, after he had asked the LOCSD to sign a
waiver to release MWH, a waiver that he did not receive. The LOCSD board refused to issue the legally required waiver because MWH was suing them. The
LOCSD offered to give Ogren all of the MWH project plans and engineering documents to assist him -- work that the citizens had already paid for.” Ogren ignored
both the offer of assistance and the required waiver and hired MWH against the LOCSD’s request.  
    
Because the County is requiring the use of the MWH collection design for use by all of the competing consultants in February 2009, Schicker also raised additional
design-build code violation concerns that were not addressed.
    
Continued Jensen, “Beyond that there were a number of reasons set forth in Ms. Schicker’s complaint as to why Montgomery Watson Harza should be removed
from the short list, or that certain people, including Paavo Ogren, Carollo Engineers, Lou Carella and the Wallace Group, should be recused from the process. My
review of the materials that were submitted determined that there simply wasn’t any substantial basis for the board to do that, based on the materials submitted. I
found nothing substantial in the materials that were submitted that indicated that the process was tainted.” Jensen did not disclose as to whether he researched any
of the referenced documents listed in Schicker’s materials.
    
Even though Schicker offered to assist, she was never contacted by any County staff. She was also denied any access to the Supervisors. When she called to make
appointments, she was told she would be unable to have any appointments until after the County Counsel concluded a review of her materials.

Ogren’s Medals
    
Gibson then directed Jensen to the subject of Ogren’s prior role as Interim General Manager of the LOCSD and his association with MWH during that time. “My
conclusions,” said Jensen, “were that the materials that were submitted do not prove that there was any wrongdoing by Mr. Ogren.” This comment was made
despite the fact that it already had been proven and verified that backdating a contract is a felony.
    
“In fact,” said Schicker, “Mr, Jensen and Mr. Ogren didn’t address the allegations at all; they did not refute them, nor did they deny that Mr. Ogren directed the
backdating of the MWH contract, which is a fact, according to former LOCSD General Manager Bruce Buel.”
    
Ogren responded to Counsel’s remarks with bold confidence. “County Counsel has obviously indicated that his review has been limited to the information that has
been submitted to him. If individuals out in the public or otherwise have more information,” he said, “I would certainly urge them to submit that as well, because
unequivocally I have not engaged in any illegal or unethical activities.”
    
“In fact,” Ogren added, “I think that this is simply more of a pattern of behavior associated with the Los Osos Wastewater Project… There are some public
references to other projects Montgomery Watson has worked on and that they should essentially be blacklisted from this project. It certainly would not be my
recommendation to blacklist any firm in terms of their qualifications overall… In response to the very concept that we would blacklist any firm, that’s very
troubling to me. That would be the type of action that I believe would be significantly unethical, and I would not engage in or support.”
    
Commented Schicker, “It was troubling as well, that Mr. Ogren would use the word ‘blacklisting’ so many times in his comments, as this was never a request that I
made in my complaint, but Ogren is notorious for his long-winded explanations and embellishing his soliloquies.”
    
Ogren noted for the record that among the nation’s top design firms, MWH “was No. 14 last year, No. 16 this year. In terms of top design-build firms nationwide,
they were No. 29 last year, No. 27 this year, and in terms of the top 200 environmental firms for 2008, they were No. 10 last year, No. 8 this year.”
    
“MWH rankings were not an element of my complaint,” Schicker commented, “their unethical business practices in Florida were, but these were also ignored by
Counsel and Ogren, as well as the lack of any discussion about the prior and continuous relationships with and between key project personnel.”
    
In response to a number of public records request, Ogren confirmed that MWH was also, in fact, employed as construction manager by the County on the Lopez
Seismic Remediation Project, for which Ogren was project director. Lou Carella, now of Carollo Engineering (the current consulting Project Manager), and then, as
a part of RMC Engineering, was also employed for the same project. Ogren proudly cited the Lopez project as an award-winning project, and even showed off his
medals.
    
Lou Carella was also on the five-person County review panel for the selection of a short list of engineering firms who would continue to compete for the
wastewater project. This panel interviewed and numerically ranked all candidates, reducing the selection down to three firms, MWH ranking first.  
    
Carella was the sole panel member to conduct the telephone (and additional) checks on all of the prospective firms. According to the County’s ‘FOIAA’-released
engineering-team score sheet, none of the other four panel members conducted reference checks, and Carella was solely responsible for 35% of each member’s
final ranking score – that alone might have biased the results to put MWH on top. Schicker raised the question as to whether MWH disclosed to the panel their
problems in other states, and asked how the review team could have missed all of this -- unless Carella didn’t tell them or unless MWH didn’t disclose this info as
is required.
    
Questioned Schicker, “Lou Carella used to work for MWH, and Carella and MWH worked together on the Lopez project under Ogren – how can ‘friends’
objectively interview ‘friends’? With this long-term and apparently very cozy relationship between Ogren, MWH and Carella, will the county taxpayers eventually
get the best project for the best price? Perhaps this is how it works in the private sector, but this is the community paying for this public project, not a private
developer.  
    
“How will the County taxpayers be guaranteed both a fair process and a competitive price if the process appears to be unfair, and that certain consultants are treated
differently? What other competent contractors will ever compete in this County for work if the appearance of favoritism is so blatantly obvious to even the casual
observer?”
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Angry Gibson
    
An angry Gibson admitted restraining his comments for public consumption. “Suffice it to say,” he said, “I think the word I’d use in public session is that I’m
troubled by these submissions. They are rife with a number of unsubstantiated assertions of illegal activity by Mr. Ogren and corruption by Mr. Ogren, and I take
considerable offense at those assertions, especially when the pattern is quite clear, that some information from here or there, a dramatically incomplete record of
information, is thrown out and a great leap is made clearly in the direction of asserting some malfeasance on behalf of any individual who in my estimation
conducted himself with impeccable integrity through this very long and arduous process.”
    
Schicker never mentioned the word ‘corruption’ – Gibson did.
    
“I see nothing of substance, nothing in any way credible about the material Miss Schicker has brought forward,” Gibson continued. “It seems mostly (in) regard
(to) the inner actions between the Los Osos CSD and Montgomery Watson Harza (and) has no credible assertion, much less proof of anything to do with Mr.
Ogren’s conduct or anything the County has done, and I think we can safely, simply dismiss them as anything significant we have to weigh in terms of our
consideration.”
    
Schicker responded to both Gibson and Jensen’s final statements by stating that she was equally troubled by the County’s complete lack of response to the most
serious items described in her complaints: “Counsel did not address the key issues I raised about Montgomery Watson Harza suing the LOCSD or about them being
hired by the County without the required legal waivers or the long and financially beneficial relationship between Ogren, Carella and MWH on projects paid for,
not by the private sector, but by County taxpayers.
    
“We, the community of Los Osos via the LOCSD, are in litigation with MWH, and there is an LOCSD cross-complaint alleging serious charges,” she said. “It is
beyond me how the County can short-list a contractor to work in our community that’s suing us, a firm that designed a failed project that it appears that no one ever
wanted in the first place, at least according to the County Survey.
    
“Why did County Counsel omit speaking to the public about these elements of the complaint, instead focusing on MWH as one of the bankruptcy creditors? That
wasn’t even an issue listed as a concern in my complaint, and didn’t require any explanation – and it was also confusing to the public who were looking for
answers.”
    
Schicker was deeply troubled by Gibson’s apparent lack of understanding about the roles and responsibilities of current or previously elected public officials. “It
was my legal responsibility to come forward and report any suspected unethical or criminal behavior,” she said, “and I was compelled to do so because of my
unique position as a previously elected official with first-hand knowledge.”
    
Schicker was also troubled that Gibson had to resort to what amounted to a verbal “public flogging,” one which Schicker or anyone else could respond to, as a
result of Schicker’s willingness to come forward as a former elected official and state her concerns to the Board for the record in order to safeguard the public.
    
“All he had to say was, ‘It appears that Miss Schicker’s complaints have no merit – so far.’ He should have waited and reviewed everything before giving legal
opinion on the record,” she said, “rather than appearing to be judging me or the carefully sourced and referenced information I presented in good faith as a
responsible citizen and former elected district officer.”
    
Jensen said his written report should be available to the public within two weeks.
    
“I look forward to County Counsel providing the public with a more thoughtful, balanced written review of all the submitted material,” Schicker said, “one that
more accurately reflects the many remaining issues of concern.”
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               County of San Luis Obispo 
   County Government Center, RM. D-430 – San Luis Obispo, California 93408 – (805) 781-5011 
 
 
 
 
                                                                                                                                                                     DAVID EDGE 
                                                                                                                                                            COUNTY ADMINISTRATOR 

To:   Board of Supervisors 
 
From:  Gail Wilcox, Deputy County Administrative Officer 
  
Date:  June 19, 2006 
 
Subject: Discussion about possible options for County involvement in the Los Osos 

Wastewater Project 
 
 
Recommendation: 
 
It is recommended that the Board: 
 
1) Support legislation that allows the County, at its discretion and upon confirmation of 
conditions as outlined in this report, to assume responsibility for the design, construction 
and temporary operation of a community wastewater treatment system in Los Osos; and 
 
2) Approve the key elements of a legislative solution outlined in this report as required 
conditions for the County’s agreement to assume responsibility for this project; and 
 
3) Approve the Los Osos Wastewater Treatment Project strategy and objectives included in 
this report in order to minimize County taxpayers’ risk and provide the highest probability 
for success on this project. 
 
Background: 
 
Please review the attached “Report on Policy and Legislative Considerations Related to the 
Los Osos Community Wastewater Treatment Project” as it contains a significant amount of 
background information on this issue.   
 
Discussion: 
 
County staff  have been in discussions with Assemblyman Sam Blakeslee and other state 
representatives for the past several months about what role, if any, the County might play in 
resolving the wastewater issue in Los Osos.    The County has no legal obligation to be 
involved in this matter and staff entered these discussions with the understanding – and 
overriding concern - that any agreement to become involved carries with it the potential for 
adversely impacting the County’s financial status and the important services we provide to 
the public .   However, a number of factors – including the LOCSD’s deteriorating financial 
status, the possible dissolution of the LOCSD, and the continued delay in addressing the 
community’s water quality issues – resulted in the initiation of these discussions.   The goal 
of these discussions has been to develop information and prepare recommendations for the 
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Board to determine whether the County should consider playing a role in this matter and, if 
so, under what conditions.   
 
In reviewing options for the County’s involvement in this issue,  a legislative solution – 
coupled with agreement by various other governmental agencies to support the County - 
appears to be the route that could provide the most protection for the County’s general 
taxpayers.   To that end, and in response to Mr. Blakeslee’s inquiry, staff crafted what we 
believe are required elements of any solution that involves the County.  We appreciate Mr. 
Blakeslee’s agreement to incorporate most of our key elements in the proposed legislation 
and understand that the legislative environment in Sacramento does not appear to allow for 
a solution that guarantees the County absolute protection should the Board decide to 
become involved.    Those key required elements, which we recommend your Board approve 
today are: 
 

1. An opportunity for property owners within the affected area to demonstrate (via a 
Proposition 218 election) their willingness to fund, through property assessments, the 
cost of this project; and 

 
2. Agreement that, in the absence of property owners’ commitment to pay for this 

project, the County has no responsibilities or obligations in relation to this 
project; and 

 
3. State water board agreement to expedite processing of a low-interest loan; and 
 
4. State and/or regional water boards agreement to hold enforcement actions in abeyance 

based on an agreed upon schedule for completion of this project; and 
 
5. Agreement that the LOCSD’s current liabilities remain their obligation (i.e. not 

transferred to the County);  and 
 
6. Agreement that the LOCSD will immediately suspend further actions on this project 

to avoid duplicative or cross purpose efforts and, in the event the Board agrees to 
assume project responsibility, the County will develop the project in the manner that it 
deems appropriate within the confines of applicable laws and regulations 

 
In addition to legislation, Mr. Blakeslee has drafted a “framework” for a solution to this 
issue.   Based on the outcome of today’s discussion with the Board, staff will prepare a 
response to Mr. Blakeslee’s request that the County review his proposed framework and 
identify legal, fiscal or operational constraints that must be addressed prior to moving 
forward. 
 
On June 8, 2006, the LOCSD approved a resolution requesting that the County assist them 
“on a temporary basis, by providing the administrative, technical and funding assistance 
necessary to review, design, construct and initially operate a community wastewater system.”   
The legislation introduced by Mr. Blakeslee calls for the County, at its discretion and 
contingent upon certain assurances, to assume responsibility for this project.   It is critical 
to emphasize that, if and when the County assumes responsibility for this project, we 
must have sole and final authority within the confines of existing laws and 
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regulations.    The County Public Works Department has prepared strategies and objectives 
for completion of this project (included in the attached Report on Policy and Legislative 
Considerations) should the Board elect to pursue this.   These objectives are essential for 
controlling County taxpayers’ risk and creating the highest probability for a 
successful project. Additionally, these objectives were designed to: 
 
!  Reflect the LOCSD’s  “compromise” agreement with the State (Fall 2005) 
!  Encourage community involvement and input 
!  Utilize existing/updated analyses 
!  Ensure completion of this project in as timely a manner as possible to prevent further 
escalation of costs for property owners 
 
If the Board approves staff’s recommendations, “next steps” include: 
 

1. Legislation with sufficient protections for the County must be approved by the state 
legislature and signed by the Governor. 

2. The LOCSD must suspend all work on this project and provide County staff with 
information and analyses completed to date. 

3. If/when legislation is approved, County Public Works staff would begin the process 
of preparing for a Proposition 218 election (alternative site analyses, engineering 
reports, assessment analyses, etc.).  This would require a mid-year budget adjustment 
to appropriate up to $2 million from General Fund contingencies to pay for 
engineering analyses and Prop 218 election costs.  Additionally, Public Works would  
require staffing adjustments to address this workload increase. 

4. The County would conduct a Proposition 218 election to determine if property 
owners are willing to approve assessments to pay for this project. 

5. If the 218 election fails,  LOCSD would resume responsibility for this project 
unless/until the state assumes responsibility for this project. 

6. If the 218 election passes, the County would enter into a “due diligence” period to 
ensure that necessary agreements or actions are taken by other involved agencies (e.g. 
low-interest loan is approved by state, enforcement actions are held in abeyance, etc.) 

7.  If/when those necessary agreements or actions are in place, the Board of 
Supervisors would consider adopting a resolution to assume responsibility for the 
design, construction and temporary operation of the wastewater system 

8. If approved by Board of Supervisors via resolution, design and construction would 
begin (date depends largely on how long it takes to gain necessary assurances as 
outlined in #6 above) 

9. After a minimum of three years of operation, County and LOCSD – with 
concurrence from Regional Water Board – may agree to return operational authority 
to the LOCSD  

 
Conclusion 
 
A recent newspaper article on this topic labeled the proposal to have the County assume 
responsibility for this project as a potential “compromise” under which the County would 
have “the most responsibility”.   The latter comment significantly understates the situation.   
The staff recommendation on this matter was not arrived at easily and we know that your 
Board is faced with a decision of great magnitude.   Unlike the state and the LOCSD, the 
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County has no legal authority or obligation in this matter.  However, we are aware that two 
different agencies – the Local Agency Formation Commission (LAFCo) and the State of 
California – may be able to force the County to assume responsibility for this project 
regardless of the merits of arguments against such an action.  Since the majority of LAFCo 
members represent governmental agencies within San Luis Obispo County, we are confident 
they would take great care to evaluate the potential negative impacts of dissolving the 
LOCSD.   The state, however, has many times demonstrated its willingness and ability to 
impose “solutions” that are detrimental to local governmental agencies.   With this in mind, 
staff is presenting you with recommendations that we believe will provide us the most 
opportunity to manage this risk.       
 
If, as a result of today’s discussion, a favorable Proposition 218 election and the other 
required actions outlined in this report, the County does assume responsibility for this 
project, the County Public Works Department will be assigned responsibility for ensuring its 
successful completion.   The many hours of work and effort that have gone into this project 
so far pale in comparison to the work ahead.    Public Works staff have repeatedly 
demonstrated their competency and success in delivering complex public works projects in 
recent years.    A critical prerequisite for success on this highly problematic and contentious 
project, however, is your Board’s approval of the strategies and objectives outlined in this 
report.  Without that approval, this project will likely suffer from continued delays.  Further 
delays will exacerbate water quality issues and significantly increase the “price tag” associated 
with completion of this project.  
 
Other Agency Involvement: 
 
County Counsel, Public Works and the Auditor-Controller participated in this analysis and 
the preparation of this report.  We are particularly appreciative of the efforts made by 
Deputy County Counsel Warren Jensen, who was charged with reviewing many complex 
legal issues with very little lead time.   Please note that County Auditor-Controller Gere 
Sibbach has disagreements with the recommended action before you today.  A letter 
explaining his concerns and recommendation is attached for your review. 
 
Financial Considerations: 
 
Preliminary estimates done by the Public Works Department indicate that the County would 
incur up to $2 million in costs to prepare the analyses and reports necessary to conduct a 
Proposition 218 election.  This estimate includes the cost of conducting the election.  If the 
218 fails (meaning that it fails to get approval from a majority of voters to impose property 
assessments to pay for this project) it is highly unlikely that the County will recover these 
costs, despite the fact that we would be conducting the election as a result of a state 
directive. 
 
Based on a review of the financial documents that are available, it appears that approximately 
$30 million has been spent over the past 30 years in an effort to get this project going.    
About $6 million of that was paid by the County, approximately $4.8 of which came from 
the County General Fund. 
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The total cost of this project – and the amount individual property owners will have to pay – 
depends on a number of factors, including: 
 
!  The extent to which the County is allowed/able to use prior analyses, contracts and 
permits 
! The length of time before construction begins (construction costs have skyrocketed in the 
past couple years and it is expected that they will continue to increase at a rate that far 
exceeds typical inflationary rates).  Each month of delay on this project is projected to 
add at least $400-500,000 to the total cost. 
! The state’s willingness to expedite approval of a low-interest loan for this project (County 
staff is concerned that “conditioning” their approval on the LOCSD’s repayment of their 
loan will impede progress on this project) 
! The location of the wastewater treatment facility 
 
Results: 
 
This report is intended to provide the Board of Supervisors and the public with an overview 
of issues pertaining to the County’s potential involvement in resolving the Los Osos 
wastewater treatment issue. 
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County of San Luis Obispo 
Office of the Auditor-Controller 
1055 Monterey Street Room D220 
San Luis Obispo, California 93408 
(805) 781-5040   FAX (805) 781-1220 

GERE W. SIBBACH, CPA 
       BILL ESTRADA, Assistant 
        JAMES ERB, CPA, Deputy 
        LYDIA CORR, CPA, Deputy 

 
TO:  HONORABLE BOARD OF SUPERVISORS  
FROM:  GERE W SIBBACH, AUDITOR-CONTROLLER 
DATE:  JUNE 19, 2006 
SUBJECT: AUDITOR’S VIEWS REGARDING LOS OSOS LEGISLATION 
 
I have worked over the past few months with a small group of County staff that have 
prepared today’s report and recommendations for your consideration. They deserve the 
thanks of your Board for the work they have done to bring this discussion to today’s 
meeting. In every regard I respect and support their judgments, but do not support 
every recommendation. The purpose is of this memorandum is to offer my views as the 
independently elected Auditor-Controller, where they may differ from the staff. 
 
I was initially asked by the Assistant County Administrator to assist in a study of the 
possible ramifications of dissolution of the Los Osos CSD. It became clear to me that 
the results were likely to be negative financially for the County and also unlikely to 
provide a timely solution to the wastewater problems in Los Osos. We then found out 
that LAFCO staff was interested in exploring possible compromise solutions short of 
dissolution, and that Assemblyman Blakeslee was exploring a possible legislative 
solution. I was asked to help study and respond to those efforts. 
 
San Luis Obispo County has already spent approximately $6.1 million toward a 
wastewater project for the community of Los Osos. As a result of the vote to form the 
Los Osos CSD, about $4.8 million of that amount was never recovered by the County 
General Fund. Perhaps I am overly sensitive to this fact because I was the official that 
had to sign the checks. Notwithstanding my possibly jaded view, your Board must 
carefully consider the possibility that the Los Osos voters might choose to vote against 
the Prop 218 assessments required under the proposed legislation. Their vote will be 
difficult because the cost will be high, and because for some of them a delayed project 
is nearly as desirable as no project at all. Accordingly, I will not recommend that your 
Board accept the risk of another $2 million of General Fund monies under these 
circumstances. 
 
Staff has repeatedly requested that the legislation include an automatically triggered 
State imposed revenue source in the event the Prop 218 fails. We have been told that 
this is either unnecessary or not achievable in the current legislative environment. I 
believe the onus should be on the state regulators demanding this project to provide 
such an imposed revenue source if they wish the County to participate. Otherwise, let 
the state agencies run the project themselves at their own risk, or wait patiently until 
the people of Los Osos come to the consensus necessary to solve their problems.      

H:\Los osos\GS Views 2.doc 
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A. Background 

 
On November 3, 1998, Measure K98 – an initiative to create the Los Osos Community 
Services District (District) – was approved by 86.8% of the Los Osos’ voters who cast their 
vote on this matter.  On May 21, 1998, the Local Agency Formation Commission (LAFCo) 
had previously adopted Resolution 98-6, which approved the formation of the District 
subject to the voters’ approval of Measure K98.  Among its various provisions, LAFCo 
Resolution 98-6 approved the transfer of the “rights, duties and obligations” of the following 
list of services from San Luis Obispo County Service Area No. 9 (CSA No.9/County) to the 
District. 
 

!"Water 
!"Wastewater 
!"Fire and Emergency Medical Response 
!"Drainage 

!"Open Space Maintenance 
 
The voter approved “reorganization” of CSA No. 9 to the District included the transfer of 
all real and personal property, including cash on hand and money due to CSA No. 9 but 
uncollected (water bills awaiting payment, for example).  No unfunded obligations were 
transferred from the County to the District.  In total, the reorganization transferred 
approximately $3.5 million in budget reserves from the County to the District.  In addition 
to revenues from user charges and special taxes, the reorganization also transferred 
approximately $915,000 in annual property taxes to the District, which now totals about $1.5 
million annually. 
 
Prior to the above actions, the County had expended approximately $6.1 million on the 
project, including $4.8 million in contributions from the County General Fund.  County 
adopted assessments levied on Los Osos property owners in 1990 resulted in approximately 
$1.6 million in pre-paid assessments at that time, but after the District’s creation (on June 15, 
1999), the County Board of Supervisors approved refunds to property owners for those 
prepaid assessments, including interest, of nearly $2.5 million.   
 
The District efforts to develop a community wastewater project began in 1999.  After 
spending over six years and nearly $24 million1 on their project, the District temporarily 
suspended construction of its wastewater facilities shortly after a special election on September 
27, 2005 approved the recall of three (3) of the District’s Board members and the passage of 
Measure B, which intended to establish requirements for siting the wastewater treatment 
plant that was already under construction.  Subsequently, San Luis Obispo County Superior 
Court Judge Martin Tangeman ruled that Measure B is invalid.  At this time, Judge 
Tangeman’s ruling is still subject to appeal. 
 
In addition to suspending construction of its wastewater facilities, the number of cases of 
litigation involving the District has significantly increased, including litigation with the State 
Water Resources Control Board (State Water Board) concerning $6.4 million in State 

 
1 Districts Audited Financial Statements for the Year Ended June 30, 2005; Page 22; Note 7: Sewer Fund 
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Revolving Fund loans advanced to the District for the suspended project, and $28 million in 
payment disputes from contractors hired to construct the project.   In addition, the Central 
Coast Regional Water Quality Control Board (Regional Water Board) has fined the District 
$6.6 million as a result of suspending their project.  The District is also appealing the fines.  
Between December 1, 2005 and April 1, 2006, the District spent nearly $1 million on legal 
and engineering services relating to the litigation, personnel issues, administrative and 
managerial services, and the wastewater project.2 
 
On February 17, 2006, a petition was submitted to LAFCo by a group identifying itself as 
the “Taxpayers Watch” requesting the dissolution of the District.  On March 7, 2006, the 
San Luis Obispo County Clerk-Recorder certified 1,687 signatures of registered voters of the 
District on the petition (17.4%) which was sufficient to require that LAFCo consider 
dissolving the District at a public hearing in accordance with the Cortese-Knox-Hertzberg 
Local Government Reorganization Act of 2000.  That hearing was originally scheduled for 
June 15, 2006, but due to a noticing error, will be continued to July 6, 2006. 
 
In April 2006, the District’s credit rating was downgraded by Standard and Poors from BB 
to CCC.   
 
On May 3, 2006, the District’s audit firm issued their Independent Auditors’ Report 
referencing the recall election, the suspension of the wastewater project and other 
subsequent events that “could involve the devaluation of certain district assets and may even 
cause going concern problems for the District.”  In essence, the report reflected substantial 
doubt concerning the District’s ability to continue its existence.  We have no reason to 
disagree with the District auditors’ opinion. 
 
On May 4, 2006 San Luis Obispo County Superior Court Judge Roger Piquet appointed a 
Certified Public Accountant to examine the Districts records and submit a report to the 
court on the amount of State Revolving Loan Fund moneys that remain in District hands, an 
amount that will most likely be frozen for the benefit of the construction contractors who 
brought this action.  That audit has not been completed. 

 
 
 Los Osos - A Divided Community 

 
The recall election, the passage of Measure B by the District voters, and the subsequent 
petition filed by the community’s “Taxpayers Watch” group and signed by 17.4% of the 
District’s registered voters to dissolve the District are just a few of the indicators that the 
community is deeply divided on the wastewater project, its impact, and the ability of the 
District to continue to function.  It is clearly arguable that the District may be in an 
untenable situation and may be paralyzed without the County’s help and special legislation 
crafted to help solve the District’s problems. 

                                                 
2 The Tribune (San Luis Obispo, Calif); 5/30/2006 – see Exhibit “A”- obtained from: 
http://www.highbeam.com/library/docfreeprint.asp?docid 
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In correspondence to County staff dated June 1, 2006, the District’s Interim General 
Manager, Dan Blesky, stated to Gail Wilcox, Deputy County Administrative Officer that: 
 

“I am frustrated by the pressure on LAFCO in that the recalled Board members, those 
that failed to represent this community and so they want to take their ball and go home.  I 
do not envy you or your staff being stuck in the middle of this morass.” 

 
Adding to the District’s financial, legal and wastewater project challenges, the personal attacks 
associated with the District, its prior Boards, its new Board, and even attacks on County 
Supervisor Shirley Bianchi illustrate the emotional challenges of the “morass” that exists.  
We, County staff, do not believe it is appropriate for us to distinguish between the District’s 
old Boards or its new Board as Mr. Blesky has done; it would not be appropriate for County 
staff to “take sides.” 
 
In contrast, we believe that, in some respects, the community’s civic involvement should be 
acknowledged.  It is all too easy to forget that community debate is a cornerstone to 
democratic forms of government; emotions are a normal part of debate.  Nevertheless, the 
ability to resolve problems requires compromise and concessions, and rational dialogue is 
more likely to lead to resolutions than emotional attacks.    
 
It is also important to distinguish between the District’s willingness to resolve the current 
situation versus its ability to do so.  Certainly we believe that the community’s extensive civic 
involvement indicates its willingness to face its issues and pursue solutions.  Both current 
and prior District Board members are actively involved in community debates.  Individual 
citizens routinely spend countless hours of effort researching issues and expressing their 
opinions and recommendations.  Yet, willingness is only one component of the prerequisites 
to implementing solutions. 
 
We believe that although it is more than willing, and while we respect the District as an 
autonomous local agency, we are deeply concerned that it will be unable to resolve its 
problems – which now extend well beyond just a wastewater project.  In addition, unless the 
current path is changed, the District’s inability to resolve its problems might so negatively 
impact its overall condition that, consistent with the concerns of the District’s auditor, the 
District may not be able to function at all.  To reiterate a point of emphasis, though, our 
conclusions in this report recognize that Los Osos is divided and we do not believe it is 
appropriate for County staff to take sides on who is to blame – we simply believe that 
everyone must look to the future so that rational dialogue can prevail in pursuing a 
resolution to the current and long embattled situation. 
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B. Current Status 
 
The District is currently evaluating alternative approaches to a community wastewater 
project.  Outcomes of the District’s litigation could significantly jeopardize their already 
precarious financial status.  Other unknowns include, but are not limited to, the following: 
 
!"The feasibility of project alternatives that the District is currently evaluating 
!"The ability of the District to resume work on the project it is holding in suspense if it 

became the District’s desire to do so 
!"The District’s basic ability to fund or implement any wastewater project 
!"The District’s ability to fund the liquidated and contingent liabilities it faces as a result of 

its past and future conduct 
 
In a letter to Dan Blesky and Gail Wilcox dated May 12, 2006 regarding “Collaborative 
Options to Dissolving the District” Paul Hood, Executive Officer for LAFCo, stated: 
 

“The County appears to be in a better position in terms of resources and financial standing to 
complete the sewer project.” 

 
Subsequently, in the correspondence to Gail Wilcox dated June 1, 2006, Mr. Blesky stated 
that the wastewater project is “not the County’s problem”: 
 

“This (the wastewater project) is not the County's problem and there are so darn many 
potential resolutions to it that it is sickening when we think about the time wasted on 
dissolution.” 

 
We agree with Mr. Blesky from the standpoint of formal legal roles and responsibilities.  The 
community wastewater project is not formally or legally the responsibility of the County.  
The responsibility for the project is directly that of the District, and as a special district that 
is independent from the County, the District is, in fact, an autonomous local agency of the 
State of California.  The Regional and State Water Boards, as agencies of the State of 
California, also have direct responsibilities for the project in their capacity to protect the 
quality of the State’s waters.   
 
We also believe it is important to recognize, that although Mr. Hood considers the County 
to be in a “better position” to implement a community wastewater project, that the County, as a 
local agency, is still constrained by the same laws and regulation that face the District.  For 
example, when Proposition 218 (1996) was approved by state-wide voters and incorporated 
into the California State Constitution as Articles XIIIC and XIIID, the previous ability of 
local elected officials to override a protest on an assessment district, on the basis of health 
and safety needs, was eliminated.  Thus, the County does not have sufficient authority under 
existing laws to implement a project with certainty (i.e. unless it can get assessments 
approved by property owners in accordance with Article XIIID, and unless permits and 
other regulator approvals are obtained).  The current status of significant uncertainty for the 
District’s project would also exist for a County project - that uncertainty is impossible to 
mitigate through existing laws and regulations - the framework under which all LAFCo 
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alternatives must be considered.  As a result, County staff is extremely concerned about any 
solution that could be developed through LAFCo. 
 
Although we appreciate Mr. Blesky’s intent in indicating that the Project is not the County’s 
problem, the District’s actions and inactions do in fact create potential risks to County-wide 
taxpayers and County services and programs that benefit County-wide stakeholders. If a 
bankruptcy occurred, or the District was dissolved in a hasty manner, it could require 
significant County expenditures to wind up the affairs of the District. 
 
In addition, although we are extremely concerned over options available to LAFCo under 
existing laws and regulations, we believe that the time and efforts spent on the dissolution 
and other alternatives has not been “time wasted,” but rather, it has been “productive time” 
spent considering overall options that may be utilized to change the path that the District is 
clearly heading.  Furthermore, we believe that the democratic principles of self governance 
rely on individuals and associations to seek changes in their government when that 
government is failing to protect and serve its constituents, and while we do not support a 
dissolution, we do understand the concerns of citizens who have signed the dissolution 
petition that is currently driving LAFCo’s work efforts in accordance with the Cortese-
Knox-Hertzberg Local Government Reorganization Act of 2000.   
 
In conclusion, the District’s current status is so filled with uncertainty that its current path 
must change; the District is at risk of soon becoming effectively paralyzed.  As demonstrated 
in the deterioration of the District’s credit rating, the opinion of the auditor hired by the 
District, and as illustrated in growing litigation, among other issues, the District’s current 
path is contrary to the best interests of the community of Los Osos and to avoid a total 
collapse, alternatives to the future should be considered. 
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C. Alternatives – Looking to the Future 
 
The following is a list of the alternatives for your Board’s consideration regarding policy and 
legislative solutions for Los Osos. 
 

 No change / No County involvement at this time 
 Alternatives developed through mutual agreement  
 Alternatives developed through LAFCo 
 Alternatives developed through State legislation 

 
As previously stated, we believe that the District’s current path needs to change.  
Expeditious resolution of the wastewater dilemma is critical.  The “no change” alternative 
simply does not seem viable.    
 
In addition, we do not believe that solutions that might be developed through LAFCo, or 
those solely relying on mutual agreement between the District and the County, would be 
productive to pursue.  We are especially concerned about the unprecedented nature of the 
proposed dissolution and believe that, if approved by LAFCo, it would cause us to 
recommend that your Board direct us to evaluate the legal ability to seek bankruptcy for the 
District, in the County’s role as “successor in interest,” prior to distribution of District assets 
and payment of District obligations required by the Cortese-Knox-Hertzberg Local 
Government Reorganization Act of 2000. 
 
Since non-legislative solutions inherently rely on existing laws and regulations, we 
are not optimistic that non-legislative solutions would succeed.  Past efforts to 
develop a community wastewater project for Los Osos, without special legislation, 
over the past 30+ years has resulted in approximately $30 million expended and no 
project. 
 
In summary, of the various alternatives, we can only possibly favor those that are developed 
through special legislation.  To support a legislative solution, we also believe that some 
specific and focused terms of a mutual agreement between the District and the County could 
be helpful in developing a final solution to the wastewater project.  In the Fall of 2005, 
Assemblyman Sam Blakeslee was attempting to help develop a solution between the District 
and the State Water Board.  We believe that the discussions at that time, and the terms 
agreed upon by the District, continue to point to possible compromises between local and 
state agencies in seeking a solution to the wastewater problem and developing a semblance 
of certainty for the community. 
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D. Legislative Options 
 
Regarding legislative solutions, the following two basic options exist: 
 

!"State Implemented - Authorizing State Agencies to take direct control of the project 
with new regulatory fee authority to fund the necessary efforts. 

 
!"County Implemented – Authorizing the County to conduct a vote of property 

owners in accordance with Prop. 218 (1996) to decide whether they wish to 
authorize the funding for a community wastewater project and overall legislative 
support for a collaborative solution. 

 
 
A State Implemented Legislative Option 

 
This legislative option would establish greater certainty if it could be approved by the 
Assembly, the Senate and the Governor.  It would entail the State of California taking 
control of the wastewater project through an appropriate state agency, enacting a regulatory fee 
authority for that agency, and authorizing a solution funded through those regulatory fees.  
Since the regulatory fees would be authorized for a State agency to impose (presumably only 
under special circumstances) those fees would not be subject to Article XIIID of the State 
Constitution that restricts local agencies from, among other actions, imposing assessments or 
special taxes without a vote of either property owners or registered voters.  This approach 
could possibly use the County as an “Implementing Agency” – in a special role that would be 
legislatively established and that would contrast from the County’s normal role as a locally 
authorized agency.  In essence, the County (if needed) would act on behalf of a specified 
state agency and would be paid by that State agency through fees authorized in the 
legislation. 
 
While we believe that this approach may be legislatively permissible, legislative findings 
should be established that consider the health and safety issues, the current regulatory 
enforcement actions, and the history of extensive community review and debate, but that no 
solution has been developed by the community despite over 6 years of efforts and 
approximately $24 million expended since the District took over the project. 
 
Although we believe that this option would be the most expeditious to resolving the 
wastewater dilemma and setting the District on a path to resolution of its overall issues, we 
were told it is less legislatively viable because it would require development of new roles and 
responsibilities for State agencies against the perception that Los Osos is a “local” problem, 
and this legislative approach would also require specific legislative approval of a new 
regulatory fee authority.  An additional challenge to this approach is the argument that a 
State implemented project should be the option of last resort.   
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A County Implemented Legislative Option 
 
While the State legislature should consider a State implemented project-approach if the Prop 
218 election fails, the alternative of a County implemented solution appears more viable at 
this time.  Combined with cooperative local policies aimed at turning the corner on the 
negative circumstances surrounding the current situation, and supported by mutual 
agreement between the District and County, it would be our hope that a successful Prop 218 
vote of property owners, and cooperation from state agencies, would lead to the resolution 
of the wastewater project dilemma in the near future.   
 
In considering details, we strongly believe that local policies and strategies that will be 
needed should begin with the discussions between the District and State officials that 
occurred during the Fall of 2005.  In other words, despite the impasse that resulted last Fall, 
the concessions that the District did agree to, during discussions with the staff of the State 
Water Board, must be a prerequisite to County assistance.  Specifically, resuming the 
construction of the conventional gravity collection system while also considering alternative 
treatment plant locations are important project-specific strategies that must be supported by 
all agencies for a County implemented solution to have a reasonable chance of obtaining 
property owner support. 
 
As previously stated, resolving the wastewater dilemma is foremost in restoring the District’s 
financial and legal condition.  We are hopeful that the District would agree.  In Mr. Blesky’s 
June 1st correspondence, he also stated: 
 

“I think that the County could help get all the parties back to the table, specifically the 
Regional Board and this District.” 

 
Under a County implemented project-approach, the County could consider taking an active 
role in developing a solution for Los Osos provided that sufficient legislative protection is 
afforded the County and provided that we receive assurances from other involved agencies 
as outlined elsewhere in this report.  Any financial support provided by the County under a 
County implemented solution should be minimized in the event of an unsuccessful Prop. 
218 election; and ultimately, all current liabilities, obligations and litigation of the District 
should remain the responsibility of the District.   
 
Even with a resolution to the wastewater dilemma, the District could still find itself with 
continuing challenges as a result of existing litigation.  Insufficient information exists at this 
time to know the extent to which the District’s potential liabilities could be minimized 
through a County implemented approach to the wastewater project.  It is our hope that 
cooperation between the County and the District could help minimize the liabilities and 
obligations of the District by, for example, considering whether existing collection system 
contractors can resume work and thereby minimizing existing payment disputes.  Under no 
circumstances, however, should your Board consider delegating or relinquishing any 
of your existing powers or authority – instead, the legislation must authorize new 
powers for the County, while holding the District accountable for their current and 
potential liabilities, and provide a framework for interagency cooperation. 
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E. County Project Objectives and Strategies 
 
The County’s project objectives for its involvement, if any, in the Los Osos wastewater 
project are those recommended for inclusion in special legislation for the project.  The 
following list was included in correspondence from Gail Wilcox to Assemblyman Sam 
Blakeslee dated June 9, 2006 in response to his request for comments about a possible 
legislative solution to the Los Osos wastewater issue.  The following objectives and project 
specific strategies if implemented by the County, are essential for controlling County 
taxpayer risk and for creating the highest probability for a successful project. 
 
County project objectives for inclusion in special legislation:  
 

1. An opportunity for property owners within the affected area to demonstrate (via a 
Proposition 218 election) their willingness to fund, through property assessments, 
the cost of this project 

 
2. Agreement that, in the absence of property owners’ commitment to pay for this 

project, the County has no responsibilities or obligations in relation to this 
project 

 
3. State water board agreement to expedite processing of a low-interest loan 
 
4. State and/or regional water boards agreement to hold enforcement actions in 

abeyance based on an agreed upon schedule for completion of this project 
 
5. Agreement that the District’s current liabilities remain their obligation (i.e. not 

transferred to the County) 
 
6. Agreement that the District immediately suspend further actions on this project to 

avoid duplicative or cross purpose efforts and, in the event the Board agrees to 
assume project responsibility, the County will develop the project in the manner that 
it deems appropriate within the confines of applicable laws and regulations  

 
 
County project strategies for inclusion in Board policy and/or an agreement with the District 
when specified: 
 

A. County expenditures prior to a Prop 218 hearing - not to exceed $2.0 million. 
 
B. Scope strategies: 
 

a. Based on District’s Fall 2005 compromise: 
i. Conventional gravity collection; essentially as designed 
ii. Analysis of alternative treatment plant sites  

1. Conventional technologies 
2. Confer with District Board on developing objectives for 

alternatives review 
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b. Supplemental Scope strategies: 

i. Community input –  
1. Utilize technical advisory committee (FTAC) for alternatives 

site review with representation from community and the 
District by including the District’s engineer 

2. Conduct a community advisory election on top site 
alternatives  

3. With FTAC providing pro/con evaluations but not a final 
recommendation;  

4. Board of Supervisors makes final site and technology 
determination while considering community advisory election 

ii. Co-equal analysis under CEQA for top site alternatives;  
1. Anticipate a supplemental Environmental Impact Report 

(EIR)  
2. Findings developed so that any of the top alternatives may be 

carried out (i.e. implemented). 
iii. Discharge alternatives 

1. Input from District board on water management objectives; 
2. Timeliness in obtaining Regional Water Board permit 

approvals; 
3. Timeliness in other agency approvals. 

iv. Prop 218 assessments proceedings  
1. Based on prohibition zone 
2. Substantially utilizing methodologies established by District’s 

assessment engineer. 
3. Boundaries may be expanded through separate hearings 

v. Employment of consultants: 
1. Will need sole source contracting to proceed quickly 
2. Intent to utilize District consultants through County 

professional services agreements, and District contractors 
through assignment agreements, if possible, for the following: 

a. Assessment engineering 
b. Collection system 
c. Environmental Review 
d. Municipal Finance team 
e. District Engineer – for representation on technical 

advisory committee 
3. Intent to utilize existing or additional County consultants for 

the following: 
a. Alternatives analysis, updated cost estimates and 

overall project management 
b. Property acquisition and disposition evaluations 
c. Other needed services 

vi. Utilize County staff – need for additional position(s) to be 
determined 
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C. Schedule Strategies 

a. Proceed as expeditiously as reasonably possible 
b. Attached schedule based on the following: 

i. Concurrent efforts 
1. Prop. 218 proceedings 
2. Alternative site review 
3. CEQA 
4. Permitting 
5. Other agency involvement 

ii. Sequence of milestones 
1. Sequence of Legislative and Policy milestones (timing is 

currently indeterminable but could proceed relatively quickly 
with mutual cooperation by District) 

a. Special legislation approved 
b. Confer with District board on scope related 

objectives stipulated above 
c. Confer with District board on County/District 

agreement; adopted by District then County if 
recommended 

d. Technical advisory committee formation 
2. Sequence of consultant and technical milestones 

a. Prop. 218 assessment vote and re-initiate collection 
system construction when first possible (subject to 
funding – i.e. SRF or Assessment bonds); approach to 
employing contractors to be determined 

b. Supplemental EIR with top alternatives treated co-
equally; appropriate findings; ability to carry-out any 
of top alternatives 

c. Community Advisory Election 
d. Final Project Implementation Recommendations 
 
 

D. Budget Strategies 
a. Do not exceed $2.0 million in “at-risk” County funds 
b. Full recovery of County funds  
c. Develop detailed project approach so that consultant efforts, compensation 

and County costs are minimized if the Prop. 218 election fails. 
d. Pursue grant revenues to  

i. Specifically seek funding for disadvantaged constituents;  
ii. Utilize District resources where possible;  
iii. Cooperate where possible to minimize District project and other 

administrative and legal costs 
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From: lisa schicker ()
To: Lisa Schicker-Hotmail
Date: Tuesday, May 12, 2009 11:29:31 AM
Subject: Fw: May 12 Addendum to May 5, 2009: Formal Complaint, Continued - Mr. Ogren's MWH Contracts, Conflict of Interest and
Flaws with Shortlist and Design-Build Procurement Process for the County Los Osos Wastewater Project

this was filed as an addedum to my complaint regarding the shortlist and procurement processl, elevating the MWH firm onto the short
list - fyi......

Lisa Schicker
805-528-3268

--- On Tue, 5/12/09, lisa schicker <lisaschicker@sbcglobal.net> wrote:

From: lisa schicker <lisaschicker@sbcglobal.net>
Subject: Fw: May 12 Addendum to May 5, 2009: Formal Complaint, Continued - Mr. Ogren's MWH Contracts, Conflict of
Interest and Flaws with Shortlist and Design-Build Procurement Process for the County Los Osos Wastewater Project
To: "Lisa Schicker-Hotmail" <lisaschicker@hotmail.com>
Date: Tuesday, May 12, 2009, 10:48 AM

 
Lisa Schicker
805-528-3268

----- Forwarded Message ----
From: lisa schicker <lisaschicker@sbcglobal.net>
To: Warren Jensen <wjensen@co.slo.ca.us>; Chairperson Bruce Gibson <bgibson@co.slo.ca.us>; Supervisor Frank Mecham
<fmecham@co.slo.ca.us>; Supervisor Jim Patterson <jpatterson@co.slo.ca.us>; Supervisor Adam Hill <ahill@co.slo.ca.us>; Supervisor
Katcho Achadjian <Kachadjian@co.slo.ca.us>; Planning Commission <planningcommission@co.slo.ca.us>
Sent: Tuesday, May 12, 2009 10:48:39 AM
Subject: May 12 Addendum to May 5, 2009: Formal Complaint, Continued - Mr. Ogren's MWH Contracts, Conflict of Interest and Flaws
with Shortlist and Design-Build Procurement Process for the County Los Osos Wastewater Project

Dear Honorable Board of  Supervisors and Mr. Jensen -
 
Please add this to the record as an addendum to my complaint and also include this information
in public comment for the BOS meeting.
 
Mr. Jensen, in your preliminary findings, you had commented last week that source of  my
comment and request for the promised community advisory vote could not be found in AB
2701.  I responded in my note sent on the evening of  May 5, 2009 (attached).
 
As promised, I did some additional research and found that reference to the advisory
election was not in the text of  AB 2701,  but here:
 
http://www.slocounty.ca.gov/PW/LOWWP/BOS_Items/BOS_Archive_2006.htm
 
Please review the June 19, 2006 Implementation Strategy Report that the BOS adopted that day.
 
Please see Page 12. point number b. i. 2  and page 13 b. ii c and page 14 all explain the county's
intent to hold the community advisory election on the top waste water project alternatives.
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I believe it can also be found in both Blakeslee's "Framework" that he sent to the Board and in
his notes that accompany the bill.  He also asks for an audit of  the LOCSD's waste water project,
which was a concern to all of  us, and it is a remaining task that has yet to occur, which I fully
support.
 
Additional information has also come to light that I wish to share with the BOS for their
consideration:
 
It now appears that Lou Carella and Rob Miller both had both financial and business
relationships with the applicant MWH thought prior LOCSD and County projects (LOCSD
Waste water Project Report, Design and Lopez Lake, etc.), and that these projects were
supervised by the public works director.
 
Both of  these gentleman were asked to serve on the interview panel, interviewing firms that
included their former business partner, MWH , for the SLO County Waste water project. 
 
Mr. Carella was the only member of  the 5 member panel that conducted all of  the reference
checks, and all of  his scores were incorporated into the score sheets for all of  the panel.
 
Dear Supervisors, I have now worked for the largest public works department in the State of  CA
for almost 20 years.  Every contract that I work on here is reviewed by the State Department of
Audits, my work receives a high level of  scrutiny.  I must tell you that it would be unacceptable
for firms with past financial or working relationships on recent public projects to sit on "both
sides of  the table", one firm conducting the interview for a public works project that is paid for
by taxpayers - and the other firm applying for the job.  That was my comment last week, how
could "friends objectively review friends?"  The state auditors would never approve such an
arrangement for a public sector job, for obvious conflict of  interest reasons.
 
Thank you from Lisa
 
Lisa Schicker
805-528-3268

................................................. 
----- Forwarded Message ----
From: lisa schicker <lisaschicker@sbcglobal.net>
To: Chairperson Bruce Gibson <bgibson@co.slo.ca.us>; Supervisor Frank Mecham <fmecham@co.slo.ca.us>; Supervisor Jim Patterson
<jpatterson@co.slo.ca.us>; Supervisor Adam Hill <ahill@co.slo.ca.us>; Supervisor Katcho Achadjian <Kachadjian@co.slo.ca.us>;
wjensen@co.slo.ca.us; Planning Commission <planningcommission@co.slo.ca.us>; caispuro@co.slo.ca.us; dgraton@co.slo.ca.us
Cc: Lisa Schicker-Hotmail <lisaschicker@hotmail.com>
Sent: Tuesday, May 5, 2009 9:16:32 PM
Subject: Formal Complaint, Continued - Mr. Ogren's MWH Contracts, Conflict of Interest and Flaws with Shortlist and Design-Build
Procurement Process for the County Los Osos Wastewater Project

Dear Supervisor Gibson and Board Members:
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As promised, here is a copy of my presentation from today (I got through about 1/4 of it during public
comment) with the additional reference documents attached.  Please include these in the public record and
post in the official minutes for the meeting.

It has taken quite a bit of time to gather all of these documents for you, and many of these were referenced
in several of my earlier communications with your Board.

Mr. Jensen, the AB2701 advisory vote was not in the bill, that was my error, but it was something that
Assemblyman Blakeslee and I discussed extensively and I believe it is included in his personal notes that
accompany the Bill, along with his request that the State audit the LOCSD waste water project; he
understood the seriousness of these issues.  I will look for his notes and I suggest you discuss this with him,
too.  Paavo and I also discussed the timing of an advisory vote regularly, perhaps he can shed additional
light on this topic for everyone.

Please Mr. Gibson, do not "shoot the messenger", my comments today were not opinions, nor were they
"unsubstantiated claims", as you stated in your closing comments.  I presented both facts and questions to
your Board that require clarification.  These facts presented were derived from my first hand experiences
and observations and I am simply presenting these facts to the current decision-makers for their evaluation.

It is my duty and responsibility, that is how I see it.  And just like you said about your decisions, "its not
personal" for me either.

I believe that my concerns have merit, and I have no ulterior motive for making this effort to collect all of
these documents for you other than keeping my promise to the people of  Los Osos. 

My promise to my community was to deliver an affordable 21st century sustainable water and waste water
project as soon as possible, and I worked night and day towards that goal for over six years now, first as an
activist and then as an elected official, despite unbelievable adversity. 

My promise to my community was if  the LOCSD supported AB 2701, we would be assured a fair, honest and
open process and that all alternatives would be explored - including gravity and step and everything in between
- so the people would get the best project for the best price. 

That is why pre-empting the decisions of  the Planning Commission, by expediting Public Works'
recommendations to short-list gravity collection teams with the MWH design only is a bad idea - it circumvents
the fair and coequal process that you promised the people, and it stifles the creative solutions that we need, and
that is what is currently causing this recent citizen upheaval.

My goals are ones that I think we all share.  The only way we can get there is by working together, citizens
with their elected officials in an open democratic process, through these very tough issues and with mutual
respect for our various points of view.

Thank you in advance for reviewing these additional materials.
Sincerely,
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Lisa Schicker, Past President and LOCSD Board Member 2004-2008

...............................

SUMMARY
 

In light of  the information that has been provided to your Board and to the public
and for the record, I request that your Board take action:

 

1.  Vote to agendize a review of  the LOWTP design
build procurement process and rescind the current
consultant shortlist, if  it has been approved, until a
complete investigation can occur and implement

independent third party oversight for the Wastewater
Project design build process.

2.  Vote to agendize an audit of  all County/Agency
contracts that the Public Works Director has

managed, including the Lopez Lake Dam Retrofit
project, and including his past relationships with
consultants such as RMC, Carollo, Carella, and

MWH, among others.  These same firms were the
shortlisted bidders for the design of  the LOCSD
waste water project and most of  them are already

working on your project, too.

For your consideration:

“Elected and public employees are charged with a legal duty to report a suspected
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crime or illegal activities…  If  Board members knew about the illegal activity, their
vote approving the final contract affirmed and condones it and all subsequent
actions approving warrants and amendments to the contract simply continued the
fraud on the public.  They essentially participated in the criminal activity.”   
(Excerpt from the D.A.'s letter to LOCSD and their Attorneys, March 2, 2006)
 
This quote is timely for you; as you now have in your possession information and
disclosure of  illegal acts that have tainted the shortlisting and design build
procurement process for the Los Osos project.  This information will apply to all
subsequent decisions that you make.   
 
As I have said many times before, all Los Osos has ever asked for is a fair and
honest process.  We can still get there.  Thank you for consideration of  these
materials.
May 5, 2009
 
RE:  Formal Complaint:  Mr. Ogren’s Illegal MWH Contract, Conflict of  Interest with MWH and Flaws with the Short
listing of  MWH and the Design-build Procurement Process for the Los Osos Wastewater Project

Dear Honorable Chairperson Gibson and Board of  Supervisors:

As part of  my duties as a previously elected person with direct knowledge of  events that will influence decisions you will soon
make on behalf  of  Los Osos citizens, it is my duty and responsibility to make you aware of  information and activities that are
unethical, illegal, and/or a suspected crime.

This will be my tenth communication and correspondence with you regarding a formal complaint filed a month ago, alerting you
to past illegal activities of  the Public Works Director, Paavo Ogren that are related to current County business and to unethical
activities by consultants hired by Mr. Ogren for SLO County projects, including the LOWTP.

I have confirmed that your Board and/or County Counsel received my previous correspondence and documents which provide
Attorney, DA and Engineering documents describing how Paavo Ogren (as IGM), directed the execution of  an illegal MWH
contract for the LOCSD's LOWTP. 

Mr. Ogren appears now to have also violated the design-build code and contract procurement requirements for the County's
project by hiring MWH in the fall of  2006, ignoring the refusal of  the LOCSD to issue the necessary conflict waiver, and then
short listing this same MWH firm again in April 2009. 
 
MWH is a firm that has already made millions in Los Osos from this illegal contract, for a project that no one wanted (see your
recent survey results), and has filed lawsuits against the citizens/LOCSD that are still active. They are also under investigation by
the DOJ and FBI in Florida - for bid rigging and unethical billing practices. 
 
How did MWH ever make it past the reference check that was conducted by the County's Design Build interview panel?  Who
conducted this interview and what were their prior relationships with MWH?  Did MWH disclose their current lawsuits, their
legal problems in Florida or complaints still pending against them at the Construction Management Association to the County, as
is customary?

My purpose is to assure, for the public record, that you are fully aware of  the seriousness of  these allegations.  I recommend that
each of  you request that County Counsel compile a complete set of  materials sent to you regarding this matter and that you have
all the supporting documents, too, in order to remain completely informed.

I also request that you take prompt action to protect the County taxpayers and Citizens of  Los Osos from any further financial
harm.  Please do not allow the continuation of  a tainted procurement process being led by the Public Works Director, when at
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the very least there now is a perceived conflict of  interest; both MWH and your Public Works Director must be immediately
removed from working on this project.

I have attached additional supporting documents in PDF format for your review; most are new, and some have been previously
referenced in writing and/or during my public testimony from March 28, 2009 to the present.

Here is a list of  the enclosed attachments:

1.  Official Memo from GM Bruce Buel, sent to LOCSD Board: January 6, 2006, stating that Interim GM Paavo Ogren directed
him to backdate the first MWH contract for $288,000.  According to the County DA, this is considered a “violation of
Penal Code Section 424 and Government Code Section 6200, both of  which prohibit falsification of  public records such
as the backdated contract...” Paavo Ogren knowingly directed the backdating of  the original contract, affecting all subsequent
amendments and contracts for over $16 million with MWH, which were executed after the fraudulent first contract.

2.  Copy of  the LOCSD/MWH backdated contract. The Attorney (and "approved to form" statement) and the Board President
signatures are missing, as are required on LOCSD public contracts. Dated September 1, 1999, Paavo Ogren, IGM was in charge,
before Bruce Buel, eventual GM, was even employed.

3.  LOCSD Resolution 2005-47, requiring DA to investigate the MWH contracts.  December 2005.

4.  Letter 1 to DA, all attachments, citing illegal acts and false claims, and including false claim letter to MWH (12-8-05), and an
invoice showing Ogren's approval of  $29K invoice from MWH without board authority in Nov 1999.  This letter to the DA
constituted the reporting of  a crime, which by receipt of  this note, you now have also been notified.

5.  Letter 2 to DA, citing illegal acts - March 2006.

6.  Letter to AG with all copies of  DA correspondence, citing illegal acts - March 2006.

7.  LOCSD letter to Construction Management Association, citing illegal acts, conflict of  interest and examples of  MWH poor
engineering judgment. March 2006.

8.  LOCSD letters 1 and 2 to MWH, terminating contracts and detailing all False Claims. August 2006.

9.  Newspaper articles regarding these issues.

 
In light of  the information that has been provided to your Board and to the public
and for the record, I request that the BOS:
 
1.  Vote to agendize a review of  the LOWTP design build procurement
process and rescind the current consultant shortlist, if  it has been approved,
until a complete investigation can occur and implement independent third
party oversight for the Wastewater Project design build process.

2.  Vote to agendize an audit of  all County/Agency contracts that the Public
Works Director has managed, including the Lopez Lake Dam Retrofit
project, and including his past relationships with consultants such as RMC,
Carollo, Carella, and MWH, among others.

One last thought, for your consideration:
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“Elected and public employees are charged with a legal duty to report a suspected crime or illegal
activities…  If  Board members knew about the illegal activity, their vote approving the final
contract affirmed and condones it and all subsequent actions approving warrants and amendments
to the contract simply continued the fraud on the public.  They essentially participated in the
criminal activity.”    (Excerpt from the D.A.'s letter to LOCSD and their Attorneys, March 2,
2006)
 
This quote is timely for you; as you have in your possession information and
disclosure of  illegal acts that have tainted the short listing and design build
procurement process for the Los Osos project.  This information will apply to all
subsequent decisions that you make. 
 
As I have said many times before, all Los Osos has ever asked for is a fair and
honest process.  We can still get there.  Thank you for consideration of  these
materials.
 
Most Sincerely,
 
 
Lisa Schicker
Past President and Director, LOCSD 2004-2008

Cc: The citizens of  Los Osos, members of  my community will also receive copies of  this formal complaint

County Counsel, Design Build Institute of  America, Construction Management Institute of  America, DOJ, DA and AG

This Formal Complaint was presented in person during public comment at BOS Meeting  - Los Osos Wastewater Update and
hand delivered to each supervisor and the County Clerk for inclusion in the record
 
This formal complaint with all attachments was emailed to the BOS, and County Counsel on the evening of  May 5, 2009.
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Oct.  3, 
2006
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   Item G­1
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