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Our File No: 
04844-0001 

jbiggs@bwslaw.com 

March 8, 2006 

Hon. Bill Lockyer, Attorney General 
State of California 
Public Inquiry Unit 
Post Office Box 944255 
Sacramento, California  94244-2550 
 

Re: Los Osos Community Services District Investigation 

Dear Mr. Lockyer: 

Enclosed is correspondence from our office to the District Attorney’s office in San 
Luis Obispo regarding the decision by the District Attorney not to prosecute the 
falsification of a public record by the former General Manager of the Los Osos 
Community Services District.  We believe this is a matter of significant importance to the 
community and would appreciate your review and consideration of bringing legal action.  

The materials submitted are relatively self-evident.  The issue involves a contract 
purportedly entered into in 1999 by the District and Montgomery Watson Harza for 
services related to construction of a wastewater sewer facility.  The contract was not 
signed by the President of the Board of Directors as authorized by the Board.  Instead it 
was signed by the then General Manager, Bruce Buel, and it was dated September 1, 
1999.  Mr. Buel did not start working for the District until December of 1999.  The 
contract was also attested to by the District Clerk, Ms. Karen Vega who was also a new 
employee at the time. 

Mr. Buel has stated in public comments to the press that he was directed to 
backdate the contract by the Board and that he also directed Ms. Vega to backdate the 
contract.  As we have noted in the correspondence, a contractor may not constitutionally 
be paid retroactively for work done for a public entity.   

In any event, we would very much appreciate your investigation of this matter. 
Please do not hesitate to contact me if there is any way that I may be of assistance. 

      Very truly yours, 

BURKE, WILLIAMS & SORENSEN, LLP 

Julie Hayward Biggs 

Enclosures 
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Our File No: 
04844-0001 

jbiggs@bwslaw.com 
 

March 8, 2006 

Mr. Steve Brown, Esq. 
Senior Deputy District Attorney 
San Luis Obispo County District Attorney's Office 
County Government Center 
1035 Palm Street, 4th Floor 
San Luis Obispo, CA 93408 
 

Re: Los Osos Community Services District Investigation 

Dear Mr. Brown: 

Thank you for your letter dated March 2, 2006 in which you decline to investigate 
allegations of falsification of public records by certain employees of the Los Osos 
Community Services District (the “District”).  We understand that you contend that 
although falsification of public records by a public employee is a felony under California 
law, prosecution of Mr. Buel and/or Ms. Vega is barred by the statute of limitations set 
forth in Penal Code Section 801.  You also appear to contend that because other public 
officials were aware that work was being done for the District by Montgomery, Watson 
Harza, Inc. (“MWH”) without approval of a final contract, those public officials were on 
notice of subsequent falsification of the contract and execution by an unauthorized 
public employee. 

I must admit that I am somewhat perplexed by your response to our inquiry.  
While Section 801 would impose a three year limit from commission of a criminal act, 
Section 801 clearly does not apply to the circumstances presented to your office for 
review.  Those actions are subject to the provisions of Section 803 which provide as 
follows: 

“(c) A limitation of time prescribed in this chapter does not commence to 
run until the discovery of an offense described in this subdivision.  This 
subdivision applies to an offense punishable by imprisonment in the state 
prison, a material element of which is fraud or breach of a fiduciary 
obligation the commission of the crimes of theft or embezzlement upon an 
elder or dependent adult, or the basis of which is misconduct in office by a 
public officer, employee, or appointee, including, but not limited to , the 
following offenses: 
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1) Grand theft of any type, forgery, falsification of public 
records, or acceptance of a bribe by a public official or a 
public employee.” 

Clearly this statute of limitation applies to violation of Penal Code Section 424 
and Government Code Section 6200, both of which prohibit falsification of public 
records such as the backdated contract involved in the matter referred to you.  As such, 
the statute of limitations does not commence to run until the violation of law was 
discovered . 

Your position seems to be that because the Board of Directors, legal counsel and 
other concerned parties knew that MWH had commenced work prior to approval of its 
contract with the Board, the “victim” had knowledge of the crime and did nothing to 
address it within the statutory period.   

To evaluate your position, it must first be determined who the victim is in this 
case.   The case you cite to support barring any action at the current time, People v. 
Lopez (1997) 52 Cal. App. 4th 233, is instructive in this regard.  As noted there,  

“We hold therefore that in cases involving fiscal crimes against 
government, a victim for purposes of the discovery provisions of Penal 
Code section 803, subdivision (c), is a public employee occupying a 
supervisorial position who has the responsibility to oversee the  fiscal 
affairs of the governmental entity and thus has a legal duty to report a 
suspected crime to law enforcement authorities. n6  
  
n6 In the unlikely event that there is no such supervisor or in cases in the 
which the supervisor either is the accused or aided and abetted the 
accused or conspired with him, the statute starts to run upon discovery 
by law enforcement authorities.” (Id at 247-248) 

 The problem in this case is that the “unlikely event” contemplated in the Lopez 
case has occurred.  Mr. Buel was the highest level supervisory public employee 
charged with a legal duty to report a suspected crime to law enforcement authorities.  
He was, however, also the apparent perpetrator of the crime.  It appears that you 
believe that the members  Board of Directors in place at the time of this illegal activity 
were somehow supervisory public employees.  Assuming that that were true, If Board 
members knew about the illegal activity, their vote approving the final contract affirmed 
and condoned it and all subsequent actions approving warrants and amendments to the 
contract simply continued the fraud on the public.  They essentially participated in the 
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criminal activity.  Conversely, If they did not know that the contract would be falsified in 
order to pay the contractor for work performed without an approved contract and simply 
believed that the contract would take effect on the date it was executed by the parties, 
then they were not on notice of suspicious criminal activity and would have no duty to 
report anything.   

 The standard for determining whether law enforcement or the victim had notice 
as required to start the running of the statute of limitations is stated succinctly in People 
v. Lopez, supra, as follows: 

“On that question, "[t]he crucial determination is whether law enforcement 
authorities or the victim had actual notice of circumstances sufficient to 
make them suspicious of [criminal activity] thereby leading them to make 
inquiries which might have revealed the [criminal activity]." ( People v. 
Zamora, supra, 18 Cal. 3d at p. 571, italics omitted.) The victim has the 
requisite actual notice when he has knowledge of facts sufficient to make 
a reasonably prudent person suspicious of criminal activity. ( Id. at 
p. 562.)“ (Id at 248) 

The fact that work was underway prior to final approval of the contract would not in itself 
give rise to a suspicion that a contract had been or would be illegally falsified and 
backdated if and when it was approved.  A reasonably prudent person would have 
assumed that the contract, when approved, would be a legal and binding document 
signed at an appropriate time by authorized individuals that in some way provided 
compensation for all work to be performed to the satisfaction of the parties.   

 In fact, as demonstrated in extensive detail in various email communications 
between Mr. Buel and Directors Schicker and Tacker beginning in late 2004, Mr. Buel 
refused to provide copies of the relevant documents to either newly elected member of 
the Board of Directors despite repeated requests.  This correspondence and the 
resistance of Mr. Buel to disclosure of the falsified contract did in fact put the newly 
elected members of the Board on notice in late 2004 that something was wrong, 
potentially criminally wrong, which is why through persistence and over the objections of 
Mr. Buel and other Board members the falsified contract was uncovered. Copies of that 
correspondence will be available upon request should your office choose to reconsider 
its position on this matter.  

 Finally, again citing from the case on which you predicate your determination not 
to pursue prosecution of this matter, the Lopez court expressly limited the scope of who 
might be considered a victim  
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The court began by noting that "[n]o California reported decisions have 
specifically addressed whose discovery triggers the operation of the 
statute or the scope of the term 'victim.' " ( People v. Kronemyer, supra, 
189 Cal. App. 3d at p. 331.) Defendant in that case contended that "the 
statute should begin to run on discovery by anyone who, because of some 
special interest in the victim or the subject matter, is reasonably likely to 
discover and report the offense. He contends that only when no such 
other person discovers the crime should the statute be deferred until 
discovery by law enforcement." ( Id. at p. 332.) The court rejected the 
argument. "We do not believe fairness and common sense require a class 
of 'discoverers' to include all members of the general public, neighbors, 
residuary beneficiaries or nieces-in-law of victims who fail to investigate or 
advise law enforcement officials of mere suspicions of wrongdoing." ( Id. 
at p. 333.) Instead, the court concluded the benefits of a discovery 
statute "should extend no further than those persons who are direct 
victims, persons having a legal duty to report and investigate crime, 
and those persons who are clothed with a status imposed by law as 
guardian,  conservator or equivalent, in the absence of express statutory 
direction." n5 ( Id. at pp. 334-335.) ( Id at 248.) 

Thus the fact that someone generally interested in the matter might have known about 
the falsification of public records but did not report it is not sufficient to start the running 
of the statute of limitations in this case. 

 So, it appears that there are two errors underlying your decision not to prosecute 
this matter.  First, the statute of limitations set forth at Penal Code 803 applies rather 
than the one set forth at Penal Code Section 801.  Section 803 provides that the statute 
of limitations only begins to run upon discovery of the crime.  The crime alleged here 
was not discovered by any victim prior to November of 2004, assuming that the public 
and the newly elected members of the CSD Board might be considered “victims” under 
the law.  Further, because there was no public employee in a supervisorial position 
obligated to report the matter who was not involved in the alleged criminal activity, under 
the provisions of Section 803, the statute only began to run once your office was 
informed of the matter in December of 2005. 

To summarize: 

1. Nothing that occurred in the public forum, and specifically work 
performed by the contractor prior to approval of the contract, was 
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sufficient to alert anyone to the possibility that a public record had 
been falsified. 

2. There was no supervisory employee charged with a duty to oversee 
the finances of the District who had an obligation to report the crime 
who was not himself or herself involved in it.  

3. The only possible victim, i.e., any non-involved supervisory public 
employee or the public, had no actual knowledge of the crime until 
after the November 2004 election when new members of the Board 
who had not participated in the falsification of the contract were 
elected and, after extensive demands, were finally given access to 
a copy of the falsified contract. 

4. The statute of limitations in this case began to run at the earliest in 
November of 2004, and at the latest upon notice to your office. 

 Rather than declining to investigate this situation as it relates to former General 
Manager Bruce Buel and District Clerk Karen Vega, your office should be investigating 
the involvement in these illegal activities by the public officials then in charge of the Los 
Osos Community Services District.  Given the statement you have sent us, however, it 
seems very unlikely that your office will in fact reconsider this matter.  As a result, we will 
be forwarding all of these materials to the Attorney General for consideration of future 
action. 

Very truly yours, 

BURKE, WILLIAMS & SORENSEN, LLP 

Julie Hayward Biggs 
 
cc: Bill Lockyer, Attorney General 
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THE “NO-SEWER” ALTERNATIVE

Summary:
1. The alleged need for a sewer has been increasingly questioned over time as 
basic data for support has been overcome by newer information.
2. A correlation  does not exist between an increase in nitrate concentration 
with an increase in population over the 35 year time frame.
3. Expert testimony has questioned the procedures used to collect the original 
samples that were the basis for the need decision.
4. Isotope study of 1987 questioned the source of the nitrates as coming from 
septic systems.
5. An additional isotope study of 2006, made using more available testing, 
confirmed the nitrates were not from septic systems.
6. Physical testing of the septic effluent for denitration as it travels down 
the soil column suggests the nitrates are not reaching the ground water.
7. Other areas similar to Los Osos that are adjacent to large amounts of 
organic ground cover find high ground water concentrations of nitrates.
8. The need for a sewer was based on reported contamination of the Morro Bay 
bay thought to have come from septic systems. DNA testing showed this to not 
be true. The quality of the water has improved since other sources were 
stopped and shell fish production is now permitted.
9. There are areas in Los Osos that have septic systems too close to ground 
water level that are not operating properly. This has to be corrected but does 
not justify including the whole area in a sewer system just to solve this 
small problem.
10. The “no sewer alternative” maintains a preferred  point source 
distribution of treated effluent and the existing water balance. It creates no 
environmental  problems. It eliminates interdepartmental friction about 
designs and financing. It is “shovel-ready” and will reunite the area.
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One city, one firm, fat profits 

By Jeff Cull  
jcull@news-press.com  
Originally posted on December 31, 2006 
 

Imagine $100 million — or maybe a little more. 
 
For that amount of money you can build a new three-
mile causeway to connect Sanibel and Captiva 
islands to the mainland. 
 
Or you can lay plastic water and sewer pipe for 
about 2 percent of the city of Cape Coral. 
 
Those lines are being laid in a part of the Cape 
known as Southwest 4 and will cost each of nearly 
4,000 residents of the area $25,000 to $40,000. 
 
And Southwest 4 is only one piece of an overall 
utilities expansion plan to cost $1 billion or more by 
the time it’s finished. 
 
The program began in 1999 and has brought utilities to nearly 8,000 homesites in the southwest part of Cape 
Coral. Others who don’t have utilities will get them in phases over the next 12 years. 
 
But citizens’ outrage has never been as high as in the current area where property owners are paying about 
$22,000 plus additional fees for a two-lot homesite.  
Assessment in areas done earlier were between $11,000 and $15,000. 
 
Leslie McGarry was “speechless” when she imagined the cost of the new causeway compared to the price of 
the water and sewer lines being installed in her neighborhood. 
 
“I don’t know what to say,” said the 1982 Cape Coral High School graduate who will pay about $25,000 for the 
new utilities. “It makes no sense. There’s something wrong somewhere.” 
 
Cape Councilman Tim Day belly-laughed at the comparison. 
“I rest my case,” said Day, one of two council members opposed to the utility expansion program as it exists. 
The other is Councilman Mickey Rosado. 
 
“It’s like living in the twilight zone. It’s outrageous.” 
 

ALSO FROM NEWS-PRESS.COM 
Special section: Complete coverage the Cape 

utilities expansion, including documents, forums and 
more 

Up next, Southwest 5 homeowners brace for costs 
Cape has done things its way, its way only 
Photo Gallery: Cape Utilities 
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Cape officials are steadfast that the program is necessary and that they’re doing all they can to save residents 
money. 
 
“It’s all about water independence,” said City Manager Terry Stewart. “It’s not one thing. It’s an accumulation of 
things that affect the availability of water resources. Our system is strained.” 
 
Cost-laden  
 
The Southwest 4 utility extension is just one of nearly 30 utility construction projects under way in the city. 
Others include a new water treatment plant, renovations to two existing sewer plants and a variety of related 
projects.  
 
Research by The News-Press has found the following hidden within the contracts for the utility lines and the 
water plant: 
 
• Layers of management fees. 
• Huge contractor profits. 
• No incentives to lower costs. 
• Contract clauses that make it difficult for outsiders — or even city auditors — to get an accurate view of how 
the money is spent.  

In September, for example, Colorado-based Montgomery Watson Harza — the city’s sole contractor — billed 
more than $16 million for work on about 30 city utility contracts. Among those bills was one for $438,000 in 
program management fees. 
 
That was for roughly 17 MWH employees — some paid more than $200 an hour — to oversee the entire 
building program. 
 
The bill was for management, scheduling, permitting, document control, health and safety and accounting. It 
also included time for secretaries and customer service representatives. 
 
If the city had used that same money to hire people to do the work, it could have added 20 workers to the city 
payroll and paid each of them what City Manager Terry Stewart makes — $157,560 a year plus benefits. 
 
The News-Press research indicates when the amount the contractor said it paid its employees plus their 
benefits is deducted from its bill, MWH is left with a profit of 55 percent. 
 
While MWH is authorized to get a 4.5 percent construction fee on the Southwest 4 project, The News-Press 
found the firm also earns a $3.5 million program management fee, a $3.2 million construction management fee 
and a $3.7 million design fee. 
 
Estimated profits on those fees add up to more than $8 million or about 8.5 percent. 
MWH spokesman Paul Lonnegren said those fees are really “budget estimates.” 
 
“The city will only be charged for the actual costs incurred in each of those categories. If costs are less than 
estimated, all of the savings revert to the city,” Lonnegren said. 
 
In comparison, MWH charged Collier County a 5 percent fee to build a nearly $39 million water treatment plant 
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in 2005. That contract didn’t include additional money for program management or design. Construction 
management labor was reimbursed at MWH’s actual labor cost. 
 
Lonnegren said the Collier contract is not comparable to the Cape deal because MWH was retained only to 
build the facility, not do design or management. 
On the Sanibel Causeway, the contractor’s billing rates for management services are about 69 percent lower 
than what MWH charges to Cape Coral. 
 
So why doesn’t the Cape get cheaper fees?  
 
For one thing, in a move contrary to the way other Florida cities handle large public works projects, Cape 
staffers decided — and city council agreed — to hire one firm to manage, coordinate, permit, design, bid and 
build the utility projects. 
 
That put all the city’s utility expansion eggs in one basket with only a small city staff to monitor the work.  
 
“If I thought we could bring it in-house and do the project successfully we would,” said Cape Mayor Eric 
Feichthaler.  
 
City officials said they wanted someone to shoulder all the risk of price increases to avoid lawsuits similar to 
those that plagued utility projects completed in the 1990s.  
 
Then, the city tried to build a $209 million utility expansion by hiring an engineering firm to design the project 
and bid the work. 
 
Three of four contractors involved sued the city, claiming the engineers created drawings that resulted in huge 
cost overruns. 
 
The city, in turn, sued the engineers, Massachusetts-based Camp, Dresser & McKee Inc., and settled in 2000 
for $1.3 million. The city, however, paid nearly $16.2 million to settle the contractors’ claims and spent another 
$1.2 million on attorney’s fees. 
 
“The city lost that money because the assessments had already been delivered to the homeowners,” said City 
Manager Terry Stewart. 
 
That prompted the city to lay the risk on one company when it started additional utility expansions. 
 
In fact, the city hired the firm that stands to profit the most, MWH, to tell it what it should build and when. In 
2005, MWH charged the city more than $600,000 for that assessment. 
 
City officials said six firms, including MWH, were interviewed before the next phase of the contract was 
awarded. They said a contract and prices were negotiated after MWH was selected as the best contractor for 
the work. 
 
Other issues  
 
The News-Press researched thousands of public records, reviewed similar projects in other communities 
throughout Florida, asked readers for their thoughts, spoke with experts and found: 
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• MWH pays about 75 percent of its staff — some earning more than $200 an hour — less than what it told the 
city when it negotiated its billing rates, according to notes from a September city audit that are available at 
news-press.com. 
 
Neither the city staff nor council has raised an objection.  
 
The contractor charges the city based on labor rates it said it pays its employees, then marks it up by a factor 
of 2.65 or 3, depending on the work being done. 
 
City staff agreed to this billing formula.  
 
They have asked MWH for comparable rates from other firms, but MWH has provided only rates for 
engineering companies. No construction companies were surveyed. 
 
When individual labor rates were compared, nine out of 12 MWH employees were paid less than the company 
told the city, the audit notes said. 
 
However, when auditors used MWH “average” labor rates over the entire project, the rates complied, said city 
auditor Dona Newman. 
 
A clause allowing “average” rates was inserted into the contract at MWH’s request nearly one year after the 
original contract was signed. The original contract called for a comparison of individual labor rates. 
 
Newman told council that using “average” rates made it nearly impossible to audit or enforce.  
 
“It was never defined in the contract what the average labor rates were — by category or all the rates,” she 
said.  
 
• The city’s contract with MWH — agreed to in 2004 — allows it to pay its people up to 5 percent less than the 
negotiated rate in the contract without having to return any money.  
 
In addition, if MWH overbills the city by more than 1 percent of its total billings for the program, the company 
has to repay the city for the audit that found the discrepancy. 
 
However, MWH would have to overbill the city by as much as $7 million before the penalty clause kicks in. 
Billings on the program are likely to total at least $700 million. 
City officials have said they will review those contract terms, along with the “average” labor rate for audits. The 
contract can be changed by mutual agreement or the city can terminate it for any reason with 60 days notice to 
the contractor. 
 
“We’re working on something to clear up that language,” said Wayne Wolfarth, the city’s utility expansion 
manager.  
 
• MWH earns contractor fees of 4.5 to 7 percent of the cost, depending on the project, plus 3.5 to 4.2 percent to 
manage the city’s overall utility expansion program. That includes major plants, transmission lines and well 
fields. The firm gets additional fees for design and construction management. 
 
That makes the contractor’s average fees 8.5 to 11 percent or higher.  
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Independent auditor R.L. Townsend told the city last year that the average fee for 25 construction manager-at-
risk projects he surveyed was about 3 percent. 
 
• A new well and septic system in Cape Coral typically costs between $16,000 and $21,000, said Annette 
Carrasquillo, of Portofino Homes in Cape Coral.  
 
That’s nearly what new utilities cost on a typical two-lot site. With city utilities, most lots can handle larger 
homes because space is not reserved for the septic tank and drain field. 
 
But 54 percent of the homes in Southwest 4 — bounded roughly by Skyline and Chiquita boulevards and 
Veterans and Mohawk parkways — are already built.  
That means people who have already paid for a well and septic system will, in effect, have to pay double for 
utilities, said John Sullivan, a Southwest 4 resident and active critic of the city. 
 
“The sad part is they're asking people to throw that money away,” he said. “Now the assessment’s not $20,000, 
it’s $40,000. That’s the real cost.” 
 
• A federal audit of New Orleans found that city officials there awarded a contract to MWH that violates federal 
rules.  
 
The audit said the deal with MWH tied profits to costs, an arrangement that violates federal rules because it 
provides no incentive to keep costs low.  
 
MWH’s contract with the Cape ties profits to costs. 
 
MWH spokesman Lonnegren defended the New Orleans contract. 
 
He said city and state officials are satisfied that the process in the wake of Hurricane Katrina was competitive 
and “a determination was made that the contracting methodology was appropriate.” 
 
One contractor  
 
The city of Cape Coral and MWH entered into a contract in 2004 that gives the firm the leadership role in all 
areas of Cape construction work relating to utilities and plants until 2011. 
 
City officials said at least four new expansion areas will be built in that timeframe along with other projects such 
as the new water and wastewater plants. 
 
The Cape uses a project delivery method called “program manager-at-risk.” It’s used when one entity oversees 
a number of different projects at the same time, said Bruce D’Agostino, executive director of the Construction 
Management Association of America in McLean, Va. 
 
“It’s becoming common, especially in school construction,” D’Agostino said. 
MWH oversees all management, design, permitting, and construction for five underground utility projects and 
other facilities worth more than $500 million. That includes expanding the city’s wastewater treatment plants on 
Everest Parkway and the Southwest Cape. 
 
The city pays MWH a fee to manage the overall project of 4.2 percent but recently reduced that to 3.5 percent, 
Wolfarth said. 
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About 30 projects are in various stages of completion.  
 
City officials said that having one engineering/design firm puts all the risk for cost overruns on them. Plus, they 
said, the city doesn’t have the staff to do the work in-house. 
 
Fighting back  
 
The Cape utility project and the new Sanibel Causeway have one thing in common. Both have been 
controversial and both have spurred lawsuits.  
 
At this point, though, debate over the causeway and its $6 tolls has subsided. 
 
In the Cape — where nearly 4,000 landowners face bills of $25,000 or more to pay for the latest utility 
expansion project — a grass-roots protest is gaining momentum. 
 
Citizens have formed opposition groups, filed lawsuits and paraded before City Council weekly with lists of 
complaints. 
 
One group, the Cape Coral Minutemen, has a Web site and its members have been going door-to-door to tell 
residents who don’t have utilities yet when they’re likely to face assessments. More than 30,000 property 
owners will be affected in the future. 
 
“The actions of the City Council to continue to implement high-cost and over-priced water and sewer services 
— over the objections and reasoned input from the public — has created an urgent need to both inform and 
organize property owners,” said  
Larry Barton, a member of the Minutemen and a newly appointed citizen member of  
The News-Press editorial board. 
 
Other residents contend the city is paying too much for the project and say elected officials are listening to 
contractors instead of residents. 
 
“I think this City Council has terrorized citizens,” said Lee Mars, who lives in Southwest 4. “We’re afraid to 
speak at council meetings for fear of retribution.” 
 
And the city may be reacting to the outcry. 
 
MWH has recently found some savings by moving pipes closer to the street.  
 
The city, for its part, changed the way it assesses large properties and decided to pay for some improvements 
with other funds. The price to residents for the utility lines dropped from about $22,000 to about $18,000.  
 
However, it still costs about $6,000 to hook up to the system. 
 
City officials argue that a new well and septic system costs nearly what the utility assessment charges, that the 
project is necessary and that they’re doing all they can to keep costs down. 
 
“The council and the majority of our citizens want this,” said Mayor Eric Feichthaler.  
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Attorney general faults Cape Coral utilities project 

Bidding may have violated state law, opinion finds 

 
By Don Ruane 
druane@news-press.com  
Originally posted on February 28, 2007 
 

The City of Cape Coral may have violated a state 
law when it negotiated two contracts for major 
utilities projects, Florida's attorney general concluded 
in an opinion released on Tuesday. 
 
The attorney general's report said the city was wrong 
to negotiate the price for complex utilities contracts in 
phases rather than all at once. 
 
The findings could have far-reaching implications 
that could affect how future utilities projects are bid, 
how lawsuits are resolved, how quickly the utilities 
expansion program continues and how much 
confidence citizens have in the city's government.  

"Any time the attorney general finds fault in the 
contractual process it doesn't argue well for what 
they're doing," said resident Bill Diele, who has a 
utilities-related lawsuit pending against the city.  

Mayor Eric Feichthaler said the council needs to take 
the attorney general's opinion seriously.  

"The big question is has the city done anything 
wrong. If the city has done anything incorrect, we 
need to correct it," Feichthaler said. 
 
Councilman Tim Day, who has called for a new way 
to bid utilities projects, wants to talk about the issues 
at next Monday's council meeting.  

"I don't know if anybody is going to step up to the 
plate," said Day. 
 
Feichthaler said the issue will be on Monday's 
agenda.  

He said he wonders whether the city could bid 
design work for a project separately and bid 
construction later. 
 
Construction costs depend on the design, 
Feichthaler said.  

First impact 

Residents who live in areas where projects to install 
water, sewer and irrigation lines are pending, known 

 
Cape Coral Councilman Day  

CAPE OFFICIAL REACTS 
Statement from City Manager Terry Stewart on 
Attorney General’s Opinion on Construction Manager 
at Risk 
 
“The State Attorney General’s Office has rendered an 
opinion on the Construction Manager at Risk program 
delivery method and opined that state statutes did not 
“contemplate” this type of contractual arrangement. 
 
This opinion does not state that the construction 
manager at risk method is prohibited by state statutes. 
Nor does it render our existing contracts null and void. 
More specifically, the Attorney General writes that 
negotiating “each phase of a multi-phase project” with 
a construction manager at risk does not comply with 
the intent of section 287.055(9)(c) Florida statutes. 
 
The construction manager at risk method has been in 
place within the City of Cape Coral since 1999. This 
method also is widely used by other Florida cities and 
counties, as well as the state of Florida. This Attorney 
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as Southwest 6 and 7, are likely to be the first to feel 
the impact of any changes prompted by the attorney 
general's nonbinding report, Feichthaler said. 
 
Work on the next project in line, called Southwest 5, 
may be too far along, he said.  

The council approved the design phase of Southwest 
6-7 on Feb. 19. Before it could make any changes, 
the council would have to calculate the costs of 
killing a contract with a firm called MWH Americas to 
manage the construction phase, the mayor said. 
 
Work is under way in Southwest 4, where residents 
are paying $17,992 for a typical two-lot building site 
to receive the utilities lines.  

Audits critical 

Three audits have criticized how the city is managing 
the program.  

One of those is the 2006 state audit that led to the 
request for an attorney general's opinion. 
 
A separate audit by Kessler & Associates has led to 
a U.S. Department of Justice investigation into 
possible bid rigging in three prior projects. 
 
The third audit, by auditor R.L. Townsend in 2005, 
said the city was paying too much to run the 
expansion program. City officials rejected most of his 
findings.  

Attorney General Bill McCollum's opinion on 
Tuesday addressed an issue raised in the state audit 
concerning utilities operations between Oct. 1, 2000, and March 31, 2005. 
 
Projects in areas known as Southwest 1, 2, 3 and along Pine Island Road were under construction at the time. 

"Accordingly, it is my opinion that separately negotiating each phase of a multiphase project that has been 
awarded to a construction manager at risk or program manager at risk does not comply with the plain language 
or intent of section 287.055(9)(c), Florida Statutes," McCollum concluded in his five-page opinion. 
 
City Manager Stewart released a 220-word statement that largely ignored the main issue of how contracts are 
negotiated. 
 
He defended the city's method of managing projects and devoted just one sentence to the issue of negotiating 
prices in phases.  

"This opinion does not state that the construction manager at risk method is prohibited by state statutes. Nor 
does it render our existing contracts null and void," Stewart wrote. 
 
The state audit said negotiating each project phase separately limits the city's ability to determine total 
estimated cost.  

The city's response was that it could better ensure a competitive and fair price for each phase. Contractors also 
were more likely to ask for more money since it's hard to predict labor and material costs five years in advance, 
officials said.  

State impact possible 

Stewart said the overall impact of Tuesday's report is unclear and the city's staff is standing by to help the 

General’s opinion may have significant repercussions 
for communities and agencies beyond the City of 
Cape Coral. Because of this widespread impact, one 
option may be to pursue legislation that will clarify the 
intent of these statutes. 
 
It is too early to establish what course of action that 
Cape Coral should follow since the overall impact of 
this opinion is yet unclear. However, staff stands 
ready to provide our City Council with all information 
necessary on existing construction manager at risk 
projects to help them determine the direction they 
wish to proceed.” 
 
WHAT'S NEXT? 
 
• What: Report by City Manager Terry Stewart and 
City Attorney Dolores Menendez on the impact of the 
state attorney general's opinion 
• When: Monday at 5:30 p.m. 
• Where: Council chamber, City Hall, 1015 Cultural 
Park Blvd. 
• Online: news-press.com updates 
• Television: Cape TV Channel 14 on Comcast 

ALSO FROM NEWS-PRESS.COM 
Help us investigate: Cape utilities project 

! Transcript: Attorney general's opinion of Cape 
sewer bidding process 

DELIVERING YOUR WORLD 
• Subscribe to The News-Press 
• Place a classified ad 
• Printer friendly version 
• Email this article 
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council determine how to proceed. 
 
The impact could stretch beyond Cape Coral, so one option might be to ask the Legislature to clarify the intent 
of the statutes. 
 
Day said the attorney general appears to have researched the intent of the statute.  

"He's clear. It's very short, and he's clear," Day said of the opinion. 
 
Going to the Legislature could take another year, Day said.  

The lawsuits 

The city is involved in at least four lawsuits related to the utilities projects, and the attorney general's opinion 
could have an impact on them.  

"People have a shot at starting a class-action suit against the city. Some doors have been blown off here," said 
John Sullivan, one of those who sued. He founded the Cape Coral Minutemen, a group of residents devoted to 
lowering the costs of the utilities projects. 
 
McCollum's opinion just raises more questions, Sullivan said. 
 
"Are these contracts illegal? If they are, what recourse do citizens have? Are our public officials responsible for 
this?  

"This is just going to shore up those lawsuits," Sullivan said.  
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