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A.  Introduction 
 
 
 
1.0  Purpose and Scope  
 
 Troesh Recycling submits this document concerning vested mining rights at Troesh 
Recycling’s sand and gravel mine located at 2280 Hutton Road, Nipomo (CA Mine ID No. 91-40-
0004) (“Nipomo Mine” or “Mine”).  The Department of Planning and Building (“Department”) 
previously reviewed and certified vested mining rights at the Nipomo Mine in 1980 (the “1980 
Certification”), and Troesh Recycling requests that the Department acknowledge that vested 
mining rights at the Nipomo Mine remain as confirmed in the 1980 Certification, and as consistent 
with subsequent California law on vested mining rights. Specifically, Troesh Recycling requests 
Department acknowledgement of the following: 
 

• The Nipomo Mine’s vested mining rights encompass approximately 300 acres on 
Assessor’s Parcel Numbers (“APN”) 090-341-033, 090-301-068, 090-301-035, 090-341-
023, and 090-341-002 (collectively, the “Mine Site”), consistent with the 1980 Certification 
and California law. 
 

• The Nipomo Mine’s vested mining rights include the right to produce material in volumes 
necessary to meet market demand, consistent with California law. 
 

• The Nipomo Mine’s vested mining rights include the right to utilize all such mobile 
equipment and processing equipment and methods as reasonable and necessary to crush 
(if appropriate), wash, sort, stockpile, load, market, transport and otherwise manage 
commercial sand and gravel products from the Mine, consistent with the 1980 Certification 
and California law. 

 
Although the Department previously reviewed and formally certified the Mine’s vested rights 

in 1980, for the purpose of a complete record this document restates documentation and evidence 
supporting the County’s 1980 Certification. 
 
2.0  Vested Rights Determinations - Requirements  
 
 Vested mining rights establish the fundamental land use right to conduct surface mining 
operations, in much the same way as would a conditional use permit.  “A vested rights 
determination acts as the fulcrum in SMARA policy because it (or its analogue, a permit to surface 
mine) governs the coverage of the reclamation plan and, in turn, the financial assurances to 
implement the plan.”  (Calvert v. County of Yuba (2006) 145 Cal.App.4th 613, 626 [Calvert].)   
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 The Calvert court held that a SMARA lead agency’s determination of the existence of 
vested mining rights implicates procedural due process protections for neighboring landowners, 
such that a determination of vested rights must be made in a public hearing following reasonable 
notice.  (Calvert, supra, 145 Cal.App.4th at p. 623.)  Calvert, however, was decided in 2006, long 
after SMARA’s enactment in 1976 and long after many local jurisdictions, like San Luis Obispo, 
implemented an administrative process to evaluate and confirm vested mining rights for mines in 
operation prior to 1976.  The Calvert court, for this reason, chose “a middle course of limited 
retroactivity” such that its decision applied only to vested rights for which no final adjudication or 
administrative determination had occurred as of the date of the decision.  (Id. at p. 630.)  Calvert 
does not require a new hearing for vested rights confirmed prior to 2006, even if the confirmation 
occurred following “a less formal vested rights determination” process.  (Id. at p. 631.) 
 
 The Department, as noted, certified the Mine’s vested rights in 1980 following a formal 
administrative process that was applied uniformly across the County.  Troesh Recycling does not 
request a new determination, but rather requests that the Department acknowledge the Mine’s 
vested rights as originally certified in 1980 and consistent with subsequent California law 
pertaining to vested mining rights.  The Department may do so administratively without notice and 
a public hearing.  

3.0  Troesh Recycling Information  
 

Troesh Recycling:   Troesh Recycling 
   Attn: Elijah Coleman 

2280 Hutton Road 
   Nipomo, California 93444 

    Tel: (805) 357-2288 
    Email: ecoleman@Roxsand.net 
 
 Agent:   SESPE Consulting, Inc. 

Attn: John Hecht 
374 Poli Street, Suite 200 
Ventura, California 93001 
Tel: (805) 275-1515 
Email: jhecht@sespe.com 

 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
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4.0  Property Location  
 
 The Nipomo Mine is located entirely within unincorporated San Luis Obispo County, 
California, situated southeast of Nipomo at 2280 Hutton Road, Nipomo, California 93444.  The 
Mine Site includes APNs 090-341-033, 090-301-068, 090-301-035, 090-341-023, and 090-341-
002.  The Mine’s location and APNs are depicted on Figure 1 below.1 
 
Figure 1. 

 

 
 
The Mine Site occupies approximately 300 acres.  The property is identified on the San Luis 
Obispo County Assessor's Map Book 090 at Page 341, as shown in Figure 2 below.   
 
/ / / 
 

 
1 In Figure 1, point 4 is a railroad easement and point 5 is a CalTrans easement, these sections are not mined but 
are left in the exhibit to clarify property lines and ownership 

Page 3 of 122



 
 

Troesh Recycling 

Nipomo Mine Vested Rights 
July 2020 

Figure 2. 
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B.  Vested Mining Rights 
 

 
1.0  Legal Background  
 
 The Surface Mining and Reclamation Act requires all surface mining operations to have 
the following: 
 

1. A use permit or vested mining rights to conduct surface mining operations; 
 

2. A reclamation plan describing how the land will be reclaimed for subsequent use; and 
 

3. Financial assurances in an amount sufficient to implement the approved reclamation 
plan. 

 
(SMARA, Pub. Resources Code § 2770(a); 2776.)  A vested mining right is a constitutionally-
protected property right to continue mining operations in a certain location and in a certain way 
without being required to conform to all current land use restrictions.  Vested property rights have 
been formally recognized in American law since the origination of zoning ordinances in the first 
half of the last century.  (See, e.g., Village of Terrace Park v. Errett (1926) 12 F.2d 239; Jones v. 
City of Los Angeles (1930) 211 Cal. 304, 307; Beverly Oil Co. v. City of Los Angeles (1953) 40 
Cal.2d 552, 558-559; County of San Diego v. McClurken (1951) 37 Cal.2d 683, 686; Edmonds v. 
County of Los Angeles (1953) 40 Cal.2d 642, 651 [Edmonds]; Livingston Rock etc. Co. v. County 
of L.A. (1954) 43 Cal.2d 121.) 
 
 Because vested mining rights are constitutionally-protected property rights, “[z]oning 
ordinances and other land-use regulations customarily exempt existing uses to avoid questions 
as to the constitutionality of their application to those uses.  ‘The rights of users of property as 
those rights existed at the time of the adoption of a zoning ordinance are well recognized and 
have always been protected.’”  (Hansen Bros. Enterprises v. Nevada County (1996) 12 Cal.4th 
533, 552 [Hansen], citing Edmonds, supra, 40 Cal.2d at 651.)  When SMARA was enacted in 
1975, the Legislature accordingly exempted vested mining operations from SMARA’s use permit 
requirement in order to avoid running afoul of constitutional takings law: 
 

No person who has obtained a vested right to conduct surface mining operations 
prior to January 1, 1976, shall be required to secure a permit pursuant to this 
chapter as long as the vested right continues and as long as no substantial 
changes are made in the operation except in accordance with this chapter.  A 
person shall be deemed to have vested rights if, prior to January 1, 1976, he or 
she has, in good faith and in reliance upon a permit or other authorization, if the 
permit or other authorization was required, diligently commenced surface mining 
operations and incurred substantial liabilities for work and materials necessary 
therefore.  Expenses incurred in obtaining the enactment of an ordinance in 
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relation to a particular operation or the issuance of a permit shall not be deemed 
liabilities for work or materials. 

 
(Pub. Resources Code, § 2776; 59 Ops.Cal.Atty.Gen. 641, 644 (1977) [“Because it was not the 
intent of the Legislature in enacting the 1975 Act “to take private property for public use without 
payment of just compensation” (§ 2773), the Legislature included section 2776 in the Act, 
exempting from the requirement to secure a permit under section 2770 those who had obtained 
a vested right to conduct surface mining operations prior to January 1, 1976 . . .”].) 
 
 Prior to and for many years after SMARA’s enactment, however, neither statute nor case 
law defined the scope and meaning of vested mining rights.  In other words, the geographic, 
operational, and volumetric scope of a vested mining right were not well understood by mine 
operators, property owners, or government agencies until clarified by the California Supreme 
Court in 1996. 
 
 In 1996, the California Supreme Court decided the landmark case Hansen.  Hansen was 
the first case in California to clearly define vested mining rights in terms of geographic scope, 
volumetric scope, and operational scope, and remains a leading case in California and nationally 
on vested mining rights today.  At its essence, Hansen established that vested mining rights are 
constitutionally-protected property that include the right to expand across a mining property and 
to increase production to serve market demand.   
 
 The facts of the case are as follows: Hansen Brothers mined a 67-acre tract of land in 
Nevada County.  The operator primarily removed sand and gravel from the Bear River, but 
occasionally removed rock from the adjacent hillside.  Over a 34-year period, Hansen Brothers 
removed approximately 1,300 cubic yards of rock from the hillside annually on average.  (Hansen, 
supra, 12 Cal.4th at pp. 545-546.)  Following SMARA’s enactment, Hansen Brothers prepared 
and submitted a reclamation plan application to Nevada County.  The County’s reclamation plan 
form asked the operator to estimate future annual production within a range of 5,000 to 50,000 
cubic yards annually or 50,000 to 250,000 cubic yards annually.  Hansen Brothers estimated its 
production in the latter range, up to 250,000 cubic yards annually.  (Id. at p. 548.)  The County 
objected to this on a number of grounds, but in particular on the basis that Hansen Brothers’ 
vested right did not include mining of the hillside, did not include use of processing equipment, 
and did not include production up to the level specified in the reclamation plan application.  (Id. at 
p. 549.) 
 
 The California Supreme Court, following an exhaustive study of vested rights law across 
the country, ultimately rejected each of the County’s claims.  The resulting legal principles outlined 
in the case are as follows: 
 
/ / / 
 
/ / / 
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 Geographic Scope: The Hansen Court held that a vested mining operation is entitled to 
expand across a legal parcel, even if the entire parcel was not actively part of the mining operation 
on the vesting date,2 so long as the mine operator can demonstrate “objective manifestations” (or 
“objective evidence”) of intent to mine the parcel.  (Hansen, supra, 12 Cal.4th at pp. 555-556.)  
“An entire tract is generally regarded as within the exception of an existing nonconforming use, 
although the entire tract is not so used at the time of the passage or effective date of the zoning 
law.  (McCaslin v. City of Monterey Park (1958) 163 Cal.App2d 339, 349; Hansen, at p. 556 [“The 
very nature and use of an extractive business contemplates the continuance of such use of the 
entire parcel of land as a whole, without limitation or restriction to the immediate area excavated 
at the time the ordinance was passed.”)  This is the essence of the “diminishing asset” doctrine.  
The diminishing asset doctrine entails the right to mine “where the resources are found”, both 
horizontally and vertically.  (Hansen, at pp. 553-556.) 
 
 Operational Scope:  The Hansen Court held that a vested mining right includes the right 
to “engage in uses normally incidental and auxiliary to the nonconforming use”.  (Hansen, supra, 
12 Cal.4th at p. 565.)  Under this principle, the Court held that the mine operator at issue was 
entitled to shift its activities from in-stream sand and gravel mining to hillside hardrock mining, 
including the use of a rock crushing plant.  (Id. at 566.)  Like the geographic scope of a vested 
mining right, the type of mining (and associated processing equipment) included in a vested 
mining right is determined by objective manifestation of intent at the time the site became 
nonconforming. 
 
 Volumetric Scope:  The Hansen Court held that increases in production to serve market 
demand were in fact part of the vested right itself and not an expansion of use as a matter of law: 
[T]he general rule appears to be that an increase in business volume alone is not an expansion 
of a non-conforming use. . . . (Hansen, supra, 12 Cal.4th at p. 573.)  Not only does Hansen 
recognize that vested mining rights include the right to increase production in response to market 
demand, but leading legal treatises consistently recognize this principle as well.  (See, e.g., 8A 
McQuillin Municipal Corporations, § 25.207 Enlargement or extension of use – Increase in volume 
of business or use.  (3rd Ed.); 101A C.J.S. Zoning & Land Planning (2009), V.E.2.b.(1), § 186  
Increase in amount or intensity of use (citations omitted); Id. at § 193, pp. 955-956 (citing Union 
Quarries, Inc. v. Board of County Comm’rs (1970) 206 Kan. 268, 276 [cited in Hansen at p. 573]).) 
 
 Two concepts discussed by the Hansen Court bear further discussion.  First, the Court 
tied the scope of a vested mining right to the actual use, or intended use as demonstrated by 
objective evidence, at the time a zoning law is adopted that would otherwise require a use permit 
(in other words, at the time the mine operation becomes nonconforming, or the “vesting date”).  
(Hansen, supra, 12 Cal.4th at pp. 555-556.)  Thus, one key question relevant to the geographic 
and operational scope of a vested mining right is at what date did the mine become a 
nonconforming use. 

 
2 / The “vesting date” is the date that the mining operation became “nonconforming”.  “A legal nonconforming 
use is one that existed lawfully before a zoning restriction became effective and that is not in conformity with the 
ordinance when it continues thereafter.  The use of the land, not its ownership, at the time the use becomes 
nonconforming determines the right to continue the use.”  (Hansen, supra, 12 Cal.4th at Fn. 1.)  
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 Second, the Court made clear that a vested right is not limited to the geographic and 
operational scope existing at the time the mine became nonconforming, but also includes those 
areas and types of operations for which objective evidence of intent existed at the vesting date.  
The Hansen Court defined “objective manifestations” of intent by way of example.  First, and most 
clearly, the Court held that mining on a portion of a parcel by itself demonstrates objective intent 
to mine the entire parcel and is alone sufficient to establish a vested right to do so.  (Hansen, 
supra, 12 Cal.4th at p. 556.)  Second, the Court held that, for parcels not subject to active mining, 
material stockpiling, maintenance of mine roads, and contracts for material removal were 
sufficient to demonstrate intent to mine and to support a vested right.  (Ibid.) 
 
 It is worth noting that a vested mining right does not exempt a mining operation from all 
regulation.  A vested mining operation must still comply with SMARA’s reclamation plan and 
financial assurances requirements, with federal and state endangered species, clean air and 
clean water acts, with the California Environmental Quality Act for discretionary approvals, and is 
still subject to traditional nuisance doctrine.  (See Hansen, supra, 12 Cal.4th at p. 575.) 
 
2.0  Analytical Approach  
 
 Where vested mining rights have not been previously confirmed, the above legal principles 
require a SMARA lead agency to consider the following questions: 
 

1. When did County mining use permit requirements first apply to the Mine Site (the 
vesting date)? 
 

2. On which property or properties were surface mining activities at the Mine being 
conducted as of the vesting date? 

 
3. What type of surface mining activities were being conducted on the Mine Site as of the 

vesting date?  
 
4. Does objective evidence exist indicating the Mine operator’s intent to mine across the 

Mine Site as of the vesting date? 
 
5. Have the Mine vested rights been abandoned at any time since their establishment? 

 
Here, however, the Department has already certified the Mine’s vested rights following a 

formal administrative process.  No further formal process is required to recognize the Mine’s 
vested status.  Notwithstanding, this document provides the relevant factual background and 
applies the facts to the analytical framework above to illustrate the correct interpretation of the 
Department’s 1980 Certification. 

* * * 
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C.  Factual Background 
 
 
 The relevant facts are set out below: 
 

1800s - 
1967: 

Rock and sand commenced at the site in the late 1800s. At one point a railroad 
spur served the Mine Site.  Rock and sand from the Mine was used for the 
construction of railroads, the 101 Freeway, and in County projects. (Exhibit 1, 
San Luis Obispo County Certification of Vested Right Application Form, Santa 
Maria Mine Co., December 26, 1979, at p. 5.) 

  

1942: 
 
 
 
 
 

Figure 3. 

Raymond W. Nelson acquired a fifty percent interest in the parcel (then identified 
as “Lot 32”) that comprises the Mine. (Exhibit 5, p .1.) Raymond Nelson is a 
relevant figure in the Mine’s history because Mr. Nelson eventually leased the 
property to Troesh Recycling’s predecessor in interest.  The properties acquired 
by Mr. Nelson include Lots 30, 31 and 32, as depicted below on Figure 3. 
  

 
  

1945: 
 

Raymond W. Nelson acquired the remaining fifty-percent interest in Lots 30, 31, 
and 32, which include the Mine Site. (Exhibit 5, p. 1 
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1954: Historic aerial photography indicates that areas near APN 090-301-068 show 
evidence of mining-related operations. APN 090-341-033 shows roads in various 
parts of the riverbed originating from APN 090-301-068.  (Exhibit 5, pp. 2; 25.) 

  

1957: Historic aerial photographs show a large rectangular pit on the south-central side 
of APN 090-301-068. APN 090-341-033 shows roads in various parts of the 
riverbed originating from APN 090-301-068.  (Exhibit 5, pp. 2; 26.) 

  

1959: A United States Geologic Survey topography map shows a gravel pit in the 
northern portion of the Mine Site.  (Exhibit 5, pp. 4; 58.) 

  

1960: Historic aerial photographs show that mining activities commenced on the 
northern side of APN 090-341-033 within the riverbed and on the banks. This 
mining activity includes portions of APN 090-301-068. There is a road between 
APN 090-341-033 and the larger mine pit on the south-central side of APN 090-
341-033.  (Exhibit 5, pp. 2; 27.) 

  

1964: Historic aerial photographs show a large mine pit on the south-central side of 
APN 090-341-033, and mining activity on the northern side of APN 090-341-033. 
(Exhibit 5, pp. 2; 28.) 

  
1966: Historic aerial photographs depict mine pits on the Mine Site filled with water. 

(Exhibit 1, pp. 2; 29.) 

  
1967: The Santa Maria Sand Co. began continuously operating the Mine Site in 1967. 

(Exhibit 1, pp. 3; 5.) 
 
A 1967 photorevision of the 1959 USGS map depicts the gravel pit as well as two 
actual pit areas. (Exhibit 5, pp. 4; 59.) 

  
1973: The Santa Maria Sand Co. entered into a lease agreement with the owner of the 

Mine Site for the removal of rock, sand and gravel from the Santa Maria riverbed 
(“1973 Lease”). The 1973 Lease also included three acres on the riverbed for 
screening plant and other associated activities. 
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1975: The County adopted Zoning Ordinance 1500 on May 14, 1975, which for the first 

time required either Departmental Review or a use permit for mining operations 
in all zoning districts in unincorporated areas of the County.  This is the 
approximate “vesting date” for the Mine, although the County Vested Rights 
Application form appears to have treated January 1, 1976 as the vesting date 
(see Exhibit 1, p. 4.). 

  
1976: SMARA becomes effective on January 1. (Pub. Resources Code § 2770 et seq.) 

  

1979: G.Q. Strong of the Santa Maria Mine Co. completes and returns the County’s 
“Inventory of Mines” form (“1979 Inventory of Mines”).  (Exhibit 2.)  
 
The 1979 Inventory of Mines contains the following relevant information: 
 

• For the questions “Total Acreage of Mine Parcel” and “Total Acreage of 
Mine Site”, Strong responded to both with “Approx. 300 acres.” 

 
• For the question “Current Production Per Year” Strong responded 

“Approx. 40,000 to 50,000 yards”. 
 

• For the question “Approximate acreage utilized by Mining/Processing 
Operations Since January 1, 1976” Strong responded 5 acres for mining, 
and 5 acres for processing. 

 
(Exhibit 2, pp.1-2.) 
 
Strong also submitted the County Vested Rights Application form in December 
1979 (“1979 Vested Rights Application”).  (Exhibit 1.)  The 1979 Vested Rights 
Application mirrors the responses Strong reported on the 1979 Inventory of Mines 
form. 

  
1980: The Department confirmed the Mine’s vested status: “This Vested Right 

recognizes the existing right to continue surface mining on the subject property 
in accordance with county ordinances governing surface mining activity” (“1980 
Certification”).  (Exhibit 3.) 

  
1982: Santa Maria Sand Co. submitted a reclamation plan for the Mine in 1982 

(M800707:12, “1982 Reclamation Plan”).  (Exhibit 4.) The 1982 Reclamation 
Plan states that 40 acres of the Mine Site were anticipated to be mined at a time, 
but that approximately 260 additional acres were available to be mined. (Exhibit 
4, p. 20.)  The Department approved the 1982 Reclamation Plan by letter dated 
June 7, 1982. 
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1991: As required by SMARA, G.Q. Strong submitted the first annual report for the Mine 

on June 24, 1991.  The report identifies the Mine Site as vested. 
  

2007: The Department asserted by letter that the Mine’s vested right was limited to 10 
acres (“2007 Letter”).  (Exhibit 7.)  The Department based this assertion on two 
grounds: photographs from 1979 purporting to indicate the mining area 
encompassed approximately 10 acres; and (2) a selective reading of the 1979 
Vested Rights Application suggesting that all mining activity would take place 
within a ten-acre area.  We do not have records indicating why the Department 
issued the 2007 Letter, nor records indicating events following the 2007 Letter.  
The Department contradicted its conclusions in the 2007 Letter in a second letter 
in 2014 (discussed below). 

  
2014: The Department asserted by letter that the Mine’s vested right is limited to 40 

acres, and 50,000 cubic yards per year (“2014 Letter”).  (Exhibit 8.)  Additionally, 
the 2014 Letter stated that, of the Mine’s vested 40 acres, only 10 may be mined 
at any given time. The County based the 2014 Letter on areas known to have 
been historically mined, as well as “various files on record with the Department 
of Planning and Building”. These files are not identified in the 2014 Letter. As 
stated above, the 2014 Letter expands on the 2007 Letter, but still purports to 
limit the Mine’s vested rights to something less than what was confirmed by the 
County in 1980. 

 
 

* * * 
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D.  Analysis 
 
 

 As explained above, where vested mining rights have not been previously confirmed, the 
legal principles outlined in Part B of this document require a SMARA lead agency to consider the 
following questions: 
 

1. When did County mining use permit requirements first apply to the Mine Site (the 
vesting date)? 
 

2. On which property or properties were surface mining activities at the Mine being 
conducted as of the vesting date? 

 
3. What type of surface mining activities were being conducted on the Mine Site as of the 

vesting date?  
 
4. Does objective evidence exist indicating the Mine operator’s intent to mine across the 

Mine Site as of the vesting date? 
 
5. Have the Mine vested rights been abandoned at any time since their establishment? 

 
 Even though the Department has already certified the Mine’s vested rights following a 
formal administrative process, we discuss each of these questions below, consistent with the facts 
and legal principles outlined in the preceding pages. 

 
1.0  Vesting Date  
 
 The facts show that County use permit requirements to conduct mining operations first 
applied to the Mine Site in May 1975, following the County’s adoption of Ordinance 1500.  This 
date roughly correlates with the Legislature’s adoption of SMARA, which then became effective 
on January 1, 1976.  Notwithstanding Ordinance 1500’s enactment in mid-1975, the Department 
appears to have treated SMARA’s effective date, January 1, 1976, as the applicable vesting date.  
(See Exhibit 1, p. 4.)   
 
2.0  Geographic Scope of Vested Rights  

 The geographic scope of vested mining rights at the Nipomo Mine spans across the 
approximately 300 acres included in APNs 090-341-033, 090-301-068, 090-301-035, 090-341-
023, and 090-341-002. 
  
 The Hansen Court held that a vested mining operation is entitled to expand across a legal 
parcel, even if the entire parcel was not actively part of the mining operation on the vesting date, 
so long as the mine operator can demonstrate “objective manifestations” (or “objective evidence”) 
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of intent to mine the parcel as of the vesting date.  (Hansen, supra, 12 Cal.4th at pp. 555-556.)  
This is the essence of the “diminishing asset” doctrine.  The diminishing asset doctrine entails the 
right to mine “where the resources are found”, both horizontally and vertically.  (Hansen, at pp. 
553-556.)  In this regard, the existence of actual mining operations is the best possible objective 
evidence of intent to mine a given parcel.  (Hansen, at p. 556.)   
 
 Here, as of the vesting date (January 1, 1976), the Mine Site consisted of the area in red 
shading on page 9 of Exhibit 5. 
 
 With regard to objective evidence of intent to mine the Mine Site, evidence shows that 
actual mining operations on the Mine commenced well before the 1976 vesting date.  For 
example, the 1979 Vested Rights Application states that “Rock and Sand has been mined at this 
location since the 1800’s” (Exhibit 1, p. 5), and that Santa Maria Sand Co. began operating the 
Mine Site continuously in 1967 (Exhibit 1, p. 4).  Aerial photos dating back to 1954 show mining 
disturbance on the Mine Site, and as early as 1958 the Mine was recorded on a United States 
Geologic Survey topography map.  (Exhibit 5, pp. 2, 4, 25, 58.) 

 Evidence further shows that surface mining operations shifted and expanded over time.   
This is typical of an in-stream sand and gravel mining operation, in which sand and gravel in any 
given year are extracted from areas of high gravel recruitment during the preceding rainy season.  
Again, aerial photographs from as early as 1954 show shifting and growing extraction on the Mine 
Site.  Page 5 of Exhibit 5 presents a composite image of extraction areas on the Mine Site over 
time based on historical aerial photographs. 
 
 The 1979 Inventory of Mines form records the “Mine Site” as entailing approximately 300 
acres, with the plant and/or processing area encompassing approximately 10 acres.  (Exhibit 2, 
p. 1.)  This information is carried over in the 1979 Vested Rights Application form, which identifies 
the legal parcel of the Mine Site as being “Parcel #32 [i.e. Lot 32], Rancho Nipomo”, which 
encompassed the entire current Mine Site, as discussed above.  (See Exhibit 1, p. 2.)   
 
 That both the 1979 Inventory of Mines form and 1979 Vested Rights Application form 
reported that the acreage affected by mining was between five and 10 acres is immaterial.  As 
noted above, in-stream sand and gravel operations extract material from areas of high 
recruitment; such operations never impact an entire riverbed at once.  Moreover, both the 1979 
Inventory of Mines and 1979 Vested Rights Application forms identify the “Mine Site” as 
encompassing 300 acres. 
 
3.0  Operational Scope of Vested Rights  

 The Mine’s vested mining rights include the right to utilize all such mobile equipment and 
processing equipment and methods as reasonable and necessary to crush, wash, sort, stockpile, 
load, market, transport and otherwise manage commercial rock products from the Mine. 
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 Vested mining rights include all uses that were part of the “overall business operation” as 
of the vesting date, as well as all “uses normally incidental and auxiliary to the nonconforming 
use.”  (Hansen, supra, 12 Cal.4th at pp. 565, 566.)   
 
 The 1979 Vested Rights Application form includes a simple material flow drawing showing 
that sand and gravel is extracted from the riverbed, stockpiled, placed into material hoppers, and 
then screened to size.  These mining and processing methods are necessitated by the nature of 
the sand and gravel, and remain essentially the same currently.  These facts are sufficient, under 
Hansen, to support the inclusion of all such activities and all incidental and auxiliary activities in 
the Mine’s vested rights.   

 
4.0  Volumetric Scope of Vested Rights  

 The Mine’s vested mining rights include the right to produce material in volumes necessary 
to meet market demand, subject to the “impermissible intensification” exception as outlined in 
Hansen.  
 
 A vested mining operation has the right to increase production in response to market 
demand.  (Hansen, supra, 12 Cal.4th at p. 573.)  Hansen Brothers, which had mined only 1,300 
cubic yards of material (approximately 2,100 tons) from its hillside quarry per year over 34 years, 
submitted a reclamation plan stating that it planned to increase production from its quarry up to 
250,000 cubic yards (more than 400,000 tons) per year.  (Id. at pp. 546, 548.)  Nevada County 
asserted that this increase amounted to an impermissible intensification of the quarry use. 
 
 The Hansen Court disagreed with Nevada County, and held that even an increase in 
production from 1,300 to 250,000 cubic yards may not constitute an impermissible intensification.  
(Hansen, supra, 12 Cal.4th at p. 573.)  The Court specifically held that “gradual and natural” 
increases in production to serve market demand were in fact part of the vested right itself and not 
an expansion of use as a matter of law: 
 

. . . [T]he general rule appears to be that an increase in business volume alone is 
not an expansion of a non-conforming use. . . .  

 
(Id. at p. 573.)  To illustrate its point, the Court observed that: 
 

[B]y way of example, we assume that a grocery store operating as a lawful, 
nonconforming use in an area of increasing population would not be restricted to 
the same number of customers and volume of business conducted when the 
zoning ordinance was enacted.  Neither an increase in the number of patrons or in 
the volume of goods sold would be considered an enlargement or intensification 
of the use.  And where increased population creates an increased demand for the 
aggregate used in road construction, an increase in production to meet that 
demand would not be construed as an enlargement or intensification of the use. 
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(Id. at p. 573.)  Thus, increases in production due to increased business volume alone, even 
substantial increases, are part and parcel of the vested right itself, and, therefore, do not constitute 
an expansion or change of the use. 
 
 Production levels reported on the 1979 Inventory of Mines and 1979 Vested Rights 
Application forms evidence annual production of approximately 40,000 to 50,000 cubic yards 
(Exhibit 2, p. 2).  This equates to 72,000 to 90,000 tons per year utilizing a 1.5 ton/cubic yard 
conversion factor. 
 

Production levels at the Mine are a function of market demand, but also of the volume of 
sand and gravel recruitment that occurs during the preceding rainy season.  Some years bring 
sufficient new gravels to support mining, and other years not.  It is anticipated that production 
levels from the Mine will gradually increase over time, so long as sufficient sand and gravel 
recruitment occurs during each rainy season, although given the size of the Mine, demand for 
material dictates supply more than sand and gravel recruitment. 
 
 With respect to “impermissible intensification” of a vested use, the Hansen court cited to 
decisions from other jurisdictions holding that expansion of a vested use is permissible “so long 
as that expansion is reasonable and not detrimental to the welfare of the community,” and where 
the expansion does not “change the character or purpose of the nonconforming use.”  (Hansen, 
supra, 12 Cal.4th at pp. 572-573, citing Frank Casilio & Sons v. Zoning Hearing Bd., etc. (1976) 
26 Pa. Commw. 608; Town of Wolfeboro (Planning Bd.) v. Smith (1989) 131 N.H. 449.)  Finally, 
the Hansen Court stated that “[i]mpermissible intensification of a nonconforming use is more 
appropriately addressed at such time as increased production actually occurs.”  (Id. at p. 575. 
 

* * * 
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E.  Requested County Action 
 

 As noted above, the Department issued two interpretations of the Mine’s vested rights (the 
2007 Letter and the 2014 Letter) that are inconsistent with the Department’s 1980 Certification 
and with California law on vested mining rights.  The Department’s two interpretations are also 
inconsistent with each other.  For this reason, we request that the County withdraw the 2007 
Letter and 2014 Letter, and acknowledge that the Mine’s vested rights are as certified by the 
County in 1980 and consistent with applicable legal principles, and as articulated below:  

1. Surface mining operations commenced at the Nipomo Mine as early as the 1800s, 
with continuous commercial operations serving market demand since approximately 
1967. 
 

2. The County first adopted a use permit requirement applicable to mining operations on 
the Mine Site in 1975 (Ordinance 1500), but appears to recognize January 1, 1976 as 
the “vesting date” for purposes of evaluating the existence and scope of vested mining 
rights at the Mine. 

 
3. As of the vesting date, mining operations occurred on the property now identified as 

APNs 090-341-033, 090-301-068, 090-301-035, 090-341-023, and 090-341-002, 
comprising approximately 300 acres.  Evidence shows that mining operations 
expanded geographically over time, and as necessary to produce material in response 
to market demand and as dictated by sand and gravel recruitment in the riverbed.  The 
preceding mine operator identified the Mine Site encompassing approximately 300 
acres on the County’s 1979 Inventory of Mines form and the 1979 Vested Rights 
Application, and the County subsequently certified the entire “subject property” as 
being vested. 

 
4. Mining operations as of the vesting date entailed material extraction sorting, 

stockpiling, and distribution utilizing mobile equipment and processing equipment.  
These as well as all “uses normally incidental and auxiliary to the nonconforming use”  
(Hansen, supra, 12 Cal.4th at pp. 565, 566) are permissible under the Mine’s vested 
rights. 

 
5. Mining operations as of the vesting date included annual production of 40,000 to 

50,000 cubic yards annually, and production may increase as necessary to produce 
material in response to market demand, subject only to the impermissible increase 
rule established in the Hanson decision. 

 

* * * 
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Certification of Vested Rights Application Form 
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EXHIBIT 2 
 
 
Inventory of Mines Form 
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EXHIBIT 3 
 
 
Certification of Vested Rights  
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EXHIBIT 4 
 
 
Reclamation Plan 
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EXHIBIT 5 
 
 
SESPE Consulting, Inc., Vested History (May 19, 2020) 
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374 Poli Street, Suite 200 ͻ�Ventura, CA 93001 
Office (805) 275-ϭϱϭϱ��ͻ��&Ăǆ�(805) 667-8104 
  
 
May 19, 2020 
 
 
Brad B. Johnson, Esq. 
Harrison, Temblador, Hungerford & Johnson  
980 9th Street, Suite 1400 
Sacramento, CA 95814  
 
Subject: Vested History 

 RoXsand Mine (Mine ID No. 91-40-0004)  
 Nipomo, California 

 
The following summary documents the history of the RoXsand Mine (Mine ID No. 91-40-0004) located at 2280 
Hutton Road, Nipomo, California in San Luis Obispo County.  The parcel number is 090-341-033 and it measures 
296.92 acres in size and is owned by Troesh Properties & Investments, LLC as are the adjacent parcels, 090-301-
036 and 090-301-068 and 090-341-023 and 090-341-002.  Note: These parcels were formerly described as being 
a portion of Lots 31 and 32 in SLO County mine-related records (see Attachment 1).  
 
The mine operations are located within the Santa Maria River (APN 090-341-033).  Mining history on this property 
has been documented from a review of historic aerial photos and historic topographic maps.  dŚĞ�ĂƚƚĂĐŚĞĚ�&ŝŐƵƌĞ�
1 shows the property location, parcel boundaries, and former mining areas with approximate dates of activity.  
We also reached out to the San Luis Obispo County Assessor regarding the history or APN 090-34-033.  The 
following summarizes the results of this research: 
 
SAN LUIS OBISPO COUNTY ASSESSOR 
 
APN 090-341-033 is made up of portions of underlying Lots 31 and 32, of the Subdivision of the Rancho Nipomo 
(SLO County Record Maps Bk A, Pg 13). The only recorded subdivision of the land within APN 090-341-033 is that 
subdivision, which recorded in 1878. 
 
It was originally a portion of a larger area of land previously owned by Raymond W. Nelson. Nelson acquired 
interest to the land, comprised of portions of Lots 30, 31, and 32 of the Subdivision of the Rancho Nipomo, through 
two transactions, gaining 50% interest in 1942 and the remaining 50% interest in 1945.  
 
Over time, Nelson conveyed different portions of the larger area to various people or entities. The conveyance of 
different portions of the original land area, essentially splitting off smaller sections of the land, is what led to the 
configuration of current day parcel -033.  
 
Attachment 1 contains various historical assessor’s maps which are numbered chronologically, with 1 being the 
current assessor’s map and 6 being the oldest map. The oldest assessor’s map included in the attachment shows 
APN 090-341-001, which eventually becomes APN 090-341-016, which then becomes current day APN 090-341-
033. The shape changes of APN -033 between map 3 to map 1 are due to corrections or clarifying information 
regarding the configuration of the parcel and changes to the boundary.  It appears that the current APN was 
assigned in the early 1970’s.   
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AERIAL PHOTOS 
 
We obtained and reviewed historical aerials from 1954 to 2003 and topographic maps from 1959 and 1967.  Areas 
of disturbance from mŝŶŝŶŐ� ĂĐƚŝǀŝƚǇ� ǁĞƌĞ� ŶŽƚĞĚ� ĂŶĚ� ĚŝƐƉůĂǇĞĚ� ŽŶ� &ŝŐƵƌĞ� ϭ� ǁŚŝĐŚ� ŝƐ� ĂƚƚĂĐŚĞĚ͘� � The source 
documents appear in Attachment 2 and notes on activity in the subject parcel appear following: 
 
19541 
 
ͻ Area near APN 090-301-068 appears disturbed, possibly mining-related operations.  In main APN 090-341-

033, there are roads noted in various areas of the riverbed that come from APN 090-301-068.  Some 
shallow mining operations may occur elsewhere but aren’t so apparent.   

 
19571 
 
ͻ Large rectangular pit now evident on the south-central side of the property APN 090-301-068 and vicinity 

appears mining related.  In main APN 090-341-033, there are roads noted in various areas of the riverbed 
that lead to APN 090-301-068.  Some shallow mining operations may occur elsewhere  

 
19602 

4-14-60, HA-HQ-76 
 
ͻ Mining evident near northern side of APN 090-341-033 parcel within river bottom area/fringe, including 

part of APN 090-301-068.   
ͻ Road leading to the southwest leads to larger mine pit on the south-central side of APN 090-341-033. 
 
19612 

6-16-61, BTM-1BB-3 
 
ͻ Similar to 1960.   
ͻ Note: Highway 101 bridge under construction to east.  
 
19642 
HA-YJ-45  
 
x Large mine pit noted on south-central side of APN 090-341-033.   
x Other mine activity near northern side of APN 090-341-033. 
 
19662 

12-9-661 
BH-JK-57 
 
ͻ Winter and recent rain events as river appears to be flowing.   
ͻ Mining areas noted previously on northern side of APN 090-341-033 are evident and pits are filled with 

water.  
ͻ Large mine pit noted previously on the south-central side of APN 090-341-033 is now filled with water.  
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19672 

5-13-67 
BTM-3HH-70 
 
ͻ Mine activity noted near northern side of parcel.   
ͻ River appears to be flowing.   
ͻ Large mine pit noted previously on the south-central side of APN 090-341-033 is partially filled with water.   
 
19692 

5-8-69 
HB-PE-15 
 
ͻ Large mine pit noted previously on the south-central side of APN 090-341-033.   
 
19993 

 
ͻ Mine activity noted in the central portion of the parcel.  Additional pit like areas to the east/southeast of 

this that may reflect prior year.  
 
20033 
ͻ Mine activity noted in the central portion of the parcel.   
 

1=Source: Envirosite  
 
2=Source: UCSB  
 
3=Source: Online photos at SLO County.  
https://gis.slocounty.ca.gov/Html5Viewer/Index.html?configBase=/Geocortex/Essentials/REST/sites/PL_Land
UseView/viewers/PL_LandUseView/virtualdirectory/Resources/Config/Default 
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TOPOGRAPHIC MAPS 
 
See Attachment 2 
 
1959 USGS Santa Maria Topo  
 
ͻ A gravel pit is shown on the northern portion of the Site parcel 
ͻ There is also a large reservoir near the south-central area of APN 090-341-033 is assumed to reflect a 

former mine area.  
 
1959 (1967 photorevised) USGS Santa Maria Topo  
 
ͻ Same gravel pit as cited on 1959 topo is shown with the addition of two actual pit areas noted.   
ͻ Reservoir cited on 1959 topo is gone.  
 
Please call me or John Hecht at (805) 275-1515 if you have any questions or if you need additional information. 
 
Respectfully submitted, 

 
Mike Biedebach, Project Manager  
Sespe Consulting, Inc. 
 
Enclosures: 

&ŝŐƵƌĞ 1 
Attachment 1 – County Assessor Records 
Attachment 2 – Aerials and Topographic Maps
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LIST 0
DETAIL 

Í Co APN Owner S Street Address Lot Acres Mail Address Lot Acres Year Built

Í 1 SLO 090-341-033 TROESH PROPERTIES & INVESTMENTS LLC A CA 2280 HUTTON RD 296.920 310 ROCKY WOODS LN 296.920

Í 2 SLO 090-301-068 TROESH PROPERTIES & INVESTMENTS LLC 2280 HUTTON RD 4.410 310 ROCKY WOODS LN 4.410

Í 3 SLO 090-301-035 TROESH PROPERTIES & INVESTMENTS LLC A CA PREISKER 0.184 310 ROCKY WOODS LN 0.184

Í 4 SLO 090-341-023 TROESH PROPERTIES & INVESTMENTS LLC A CA HUTTON 1.900 PO BOX 2805 1.900

Í 5 SLO 090-341-002 TROESH PROPERTIES & INVESTMENTS LLC A CA HUTTON 7.290 310 ROCKY WOODS LN 7.290
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2280 Hutton Rd

Nipomo, CA, 93444
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Suite 450

Shelton, CT 06484
Toll Free: 866-211-2028
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Historical Aerial Photo Report 2020
Envirosite’s Historical Aerial Photo Report is designed to assist in evaluating a subject property resulting from past
activities. Envirosite’s Historical Aerial Photo Report includes a search of available historical aerial photographs, dating
back to the 1930s, or earliest available photographs.

ENVIROSITE SEARCHED SOURCES
SUBJECT PROPERTY:
2280 Hutton Rd
2280 Hutton Rd
Nipomo, CA, 93444

YEAR:
1938
1939
1943
1949
1954
1957
1960
1961
1967
1969
1971
1972
1975
1976
1978
1980
1981
1986
1989
1994
1997
2002
2005
2009
2010
2012
2014
2016
2018

SCALE:
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1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
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1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
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1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'
1" = 1,000'

SOURCE:
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.D.A
U.S.G.S
U.S.G.S
U.S.G.S
U.S.G.S
U.S.D.A
U.S.D.A
NHAP
U.S.D.A
U.S.D.A
DOQ
U.S.D.A
U.S.D.A
NAIP
NAIP
NAIP
NAIP
NAIP
NAIP
NAIP

Disclaimer - Copyright and Trademark Notice

All information contained in this report are based on data available from various public, government and other sources and are based upon the best data available from
those sources. The information available in this report may be available from other sources and is not exclusive or the exclusive property of Envirosite Corporation.

NO WARRANTY EXPRESSED OR IMPLIED, IS MADE IN CONNECTION WITH THIS REPORT, INCLUDING WITHOUT LIMITATION, MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. ALL RISK IS ASSUMED BY USER AND Envirosite assumes no liability for faulty or inaccurate information. The Reports may
utilize a variety of public and other sources reasonably available to Envirosite. Envirosite cannot, and does not assure, warrant, guarantee or assume any liability for the
correctness, comprehensiveness, timeliness or completeness of any of such information, nor is the information in any Report to be construed as legal advice with respect
to environmental risks associated with any property. Envirosite shall not be liable to anyone for any claims, causes of action, suits, damages, losses, costs and expenses
(including, without limitation, attorneys’ fees and costs) arising out of or caused by this report regardless of the acts, errors or omissions, or negligence of Envirosite. Any
damages shall be limited to the purchase price of the report.

Purchaser of the report accepts the report “As Is”. The report is intended only to provide information only and should not be considered as providing any legal advice,
prediction, forecast, or fact as to the environmental risk for any specific property. Reports are proprietary to Envirosite, and contain copyrighted material and trademarks of
Envirosite. All other trademarks used herein are the property of their respective owners. All rights of Envirosite as to the Reports are reserved.
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